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IN THE SUPREME COURT OF THE STATE OF UTAH

-00o-
+7LIAM T. BLODGETT and FLORENCE *
:, BLOCGETT, his wife,
*
Plaintiffs and
Appellants, *
vVS. * Civil No. 15608
JOE MARTSCH, BETTY PURCELL, aka *

27TTY PURCELL MARTSCH, DOYLE NEASE,
2aC0 CAR WASH SYSTEMS, INC. a Utah
corporation, WAYNE A. ASHWORTH,
rrustee, KARL W. TENNEY, VALLEY *
3ANK & TRUST COMPANY, a Utah

sanking corporation, FIRST SECURITY *
2ANK CF IDAHO, NA.A, STATE OF UTAH

*

and JOHN DOES 1 through 10, *
Defendants and *
Respondents.

STATEMENT OF THE NATURE OF THE CASE

Appellant seeks a reversal of the summary judgment

iranted below against appellants in favor of the respondents.
DISPOSITION IN THE LOWER COURT

On October 20, 1977, the lower court granted summary
lidgment in favor of respondents Joe Martsch, Wayne A. Ashworth,
farl w. Tenney, and Valley Bank & Trust Company. On November 3,
376, the lower court entered an order denying appellants’ motion
- imend or alter judgment. On October 20, 1977, the lower court

‘Tinted summary judgment in favor of respondent State of Utah.
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All remaining partles %o the action were elither dismissed wi---

prejudice by appellants or judgment was taken against them. Iy
the case of Doyle Neasze and John Does 1 through 10, the partiec:
were never served.
RELIEF SOUGHT ON APPEAL

Appellants seek a finding of error iIn the lower ccur:':
granting of summary judgment as to the respondents Joe Martsch,
Wayne A. Ashworth, Karl W. Tenney, Valley Bank & Trust Company,
and the State of Utah and asks this Court to remand the case brazx
to the lower court for a trial on the merits.

STATEMENT OF FACTS

Prior to September 21, 1973, appellants were the ownszr:
in fee title of two contiguous parcels of ground in the South
Salt Lake area near the Van Winkle Expressway. One parcel has
been variously referred to in the pleadings as Parcel 1 or the
car wash property. Subsequent to November 5, 1971, a car wash
was erected on the said property. The other piece of property
has been been variously referred to as Parcel 2 or the grocery
store property. The appellants had operated a grocery store
business on the said parcel for many years. The two parcelé wert
acquired by appellants at two separate times, the car wash

property being acqguired last.

™

On April 23, 1969, the appellants executed a trust

with respondent Valley Bank & Trust Ccmpany covering the stors

property. Tnls was gursuant to a promisssry note 1n tne anc.

of $30,000. (Karl Tennev Cegcsitisn,

11

X.P~5, In lzte 1371,
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czellants entered into a leas2 with Raco Car Wash Systems and
iorey Purcell, defendants below, covering the car wash property.
- l2ase2s proposed to erect a car wash on the property. This
:ise, by 1ts terms, specified that the car wash property was to
-« subordinated to assist the lessees in obtaining financing for
-ne construction of the car wash. The lease further provided
-~at no other property belonging to appellants was to be
included. (Edgar Throndsen Deposition, page 35, Exs. P-3 and P-
3) Mr. Throndsen, testifying on behalf of the respondent bank,
:dmitted that the terms of the lease with regard to subordination
~ad been reviewed by the bank prior to the closing of the loan
sr the financing of the car wash construction. (Throndsen
leposition, pages 51, 52)

The respondent bank proceeded to prepare the loan

vcuments for the financing of the car wash. All negotiations
s¢re accomplished through dealings between the respondent bank
:nd officers and agents of Raco Car Wash. (Throndsen Deposition,
ites 22-33) Appellants had been customers of the respondent bank
r some period of time and were well known to the bank.
Inrondsen Deposition, page 27) Nevertheless, the respondent bank
“ade no contact with the Blodgetts regarding the loan prior to
“>tifying them of the closing date, at which time the documents
it the closing of the loan were in final form. The notification
I ¢losing came the same afternoon as the closing. (William
*.ldgett Deposition, pages 14-15)

On November 5, 1971, appellants ware called o the
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respondent bank for the purpose of executing various documentsz .-
the car wash loan. Although there 1s some controversy about
exactly what happened and what was said at the closing, the fac-:
must be taken in a light most favorable to the appellants. 1In
that regard, appellants were not informed by any of respondent
bank's agents or officials or by defendant Purcell, who was al::
in attendance, that any property other than that described in thre
lease and known as the car wash property was being encumbered &
the trust deed and note. (Affidavit of William T. Blodgett angd
Florence G. Blodgett, dated May 17, 1977) They did know, however,
that the lease with Raco Car Wash covered ingress and egress ove:
the store property. (William Blodgett Deposition, page 29) At
the time of the closing, appellant William Blodgett told the bank
officer conducting the closing that he did not understand fully
what he was signing and therefore asked for copies of all
documents signed. Respondent bank failed to provide any copies
except for mailing a copy of the note. (William Blodgett
Deposition, page 17) Mrs. Blodgett could not read any of the
documents because of an eye problem. (Florence Blodgett
Deposition, pages 12-13)

Although the respondents now claim that the trust deec
signed on November 5, 1971 by appellants includes the store
Property as well as the car wash prooerty and that it was neces-
sary to have the store property as additioral security for the

loan, there is no indication in the loan committee minutes Of

discussion of additional security reguiremenis. (Thronds2.

O]
b
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swesition, Ex. P-14) Mr. Throndsen himself has no independent
-::3ilactleon that such was discussed by the committee. (Throndsen
sposlcion, pages 29-30)

On July 28, 1972, appellants prepaid some $20,000 owing
-~ the April 23, 1969 trust deed and note covering the store
croperty. On September 28, 1973 respondent bank issued a recon-
s=vance of the property signed by respondent Tenney, and
:ancelled the trust deed and note. (Karl Tenney Deposition,
ciges 51-52, 54-55 and Exs. P-6 and P-10) The bank accepted the
-oney which was not due until 1974 without advising appellants
-rat the store property was included as part of the trust deed
snen in default. (Tenney Deposition, page 65) Nor did the bank
icply any of the $20,000 to remedy the car wash loan default. It
.t nevertheless claimed by respondent bank that at the time of
e prepayment, the bank fully knew that the trust deed covering
we car wash loan included the store property. (Tenney
kposition, page 62)

The note executed on November 5, 1971 became overdue in
:3rly 1972 and notices to this effect were sent to Betty Purcell

irtsch on numerous occasions. (Tenney Deposition, pages 23-26)

I the same time, the respondent bank indicated to the Blodgetts
23t they wanted to work with the Blodgetts to make certain that
2 Blodgetts did not lose out on their property. (Throndsen

‘zcsition, page 536; Donald Sawaya Deposition, pages 18-20, Ex.

The trust2

@
]
w
t

D
2
W
w

noticed uz for September 20, 1973
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at which time respondent Ashworth conducted a3 sale of that
property allegedly covared Dby the trust deed. Prior to the sale
three notices were posted, only one of which was posted in the
precinct wher= the property was located. (Russel Weaver
Deposition, pages 7-10, Ex. P-1) The date, time and place of -
same was for September, 20, 1973 at 10:00 a.m. and the sale was
to be for cash at the time of the sale. 1In fact, the money was
not transferred until September 21, 1973 at about 9:00 a.m.
(Sawaya Deposition, pages 10-11, Ex. F) No postponement was
given by public declaration as that is set forth in Utah Code
Annotated §57-1-27.

The description of the property of the car wash as
stated in the notice of sale and also as it appeared in the Daily
Record as a published notice, describes the property as follows
(after giving the starting point): "South 89 degrees 15'45" Wes:
71.67 ft; North 0 degrees 20'50" East 0 degrees, 17'45" West 14
ft to Beginning." (Weaver Deposition, Exhibit P-2; Ashworth
Deposition, Exhibit P-3) The true description of the car wash
property is (after stating the voint of beginning): "South 89
degrees 153'45" West 71.67 ft; North 0 degrees 20'50" East 154 ft
North 89 degrees 15'45" East 71.53 feet; South 0 degrees 17'43
West 154 ft. to Beginning." 1In other words, two courses of tne
metes and tounds description were left off and the description ¢f
the property to te sold was totally unclear, contrary to the

requirements of Utah Code Annotatad §37-1-25.

Uy

<

The purchaser at the sals was Betty Purcell Mart
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‘ywaring elther as an agent or a partner of respondent Joe

»;vtsch (Pace Deposition, pages 1-8; Sawaya Deposition, pages 7-

respondent Joe Martsch was the common law husband of Betty
zurcell Martsch and was involved in business dealings with her.

- one time he was a director of Raco Car Wash Company. (Betty

surcell Martsch Deposition, pages 6, 58-59, 70: Raco Car Wash's
ind Betty Purcell Martsch's answers to amended complaint)

iibsequent to the trustee sale, the car wash property was sold to

ive State of Utah for a sum which exceeded the amount paid by

vartsch at the trustee sale. The details of the sale to the

itate were worked out by Betty Purcell Martsch. (Betty Purcell

vartsch Deposition, pages 82-84)
ARGUMENT
POINT I

THE LOWER COURT DID NOT APPLY THE PROPER STANDARD

FOR DETERMINING THE SUMMARY JUDGMENT

It is a clear principle in this State that in deciding

*rether to grant a summary judgment, the facts must be taken in a

-1tht most favorable to the party against whom the judgment is

ight,

As this Court has said recently, where a motion for

f.mrary judgment is granted "the party moved against is being

*-2ated without the privilege of trial.." Rich v. McGovern, 551

13 1246,1267 (Utan 1976;,. dHence a court shculd ze careful to
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make certain that if a plaintiff's contentions and croposals as
to proof of material facts, if resolved in his favor, would
entitle him to prevail,. . . the motion for summary judgment
should be denied and a trial should be had for the purpose of
resolving the disputed issues of fact and determining the rights
of the parties." Id. at 1267

In this case, it is clear that the lower court did not
follow the proper rule. The summary judgment signed by the lower
court in favor of respondents Joe Martsch, Wayne Ashworth, Karl
Tenney and Valley Bank & Trust on its face makes statements
completely contrary to the evidence taken in a light most
favorable to the appellants.

For example, the summary judgment states that
respondents made no representations to the plaintiffs that were
false or incorrect. This 1s contradicted by numerous statements
made by respondents or their officers in depositions taken in
this case. As one example, appellants were requirsd to sign the
trust note as co-makers although it was represented to them that
they were signing "on a standbv basis". (William Blodgett
Deposition, page 38) The officer in charge of the closing
admitted he could see no bhasis for the appellants to sign the
note at all. (Throndsen Deposition, page 51) Therefore, with
regard to the note, respondent bank misrepresented two

\-

significant things, namely that the Blodgetts had to sign at al-

and that they were only sijning on a "standby" basis, wnhen 17

& : . .

cact, the ncte on its face shcws the Blcdgetts as co-sizn«=r:
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One of the most significant misreoresentations is the

~z'usion 1n the trust deed signed by the Blodgetts on November
1971 of more property than the car wash property. Respondent

-ark alleged that the documents were prepared in accordance with
-ne agreement and understanding of the parties. The respondent
-ank had full knowledge of the contents of the lease between the
2lodgetts and Raco Car Wash. That lease specifically provided
‘sr no other property to be subordinated by the Blodgetts than
sme car wash property. The inclusion in the trust deed of the
zrocery store property was therefore a misrepresentation that the
raspondent bank was handling the matter in accord with the
igreement.

Respondent Tenney contacted the appellants on a number
:f occasions and assured them that respondent bank was willing to
sliminate the interest of Betty Purcell and Raco Car Wash on the
2r wash property. In fact, the bank's only apparent intention
%35 to sell the property at trustee's sale and to get the amount
{its note paid out of that sale without any regard to the
i“terest of the Blodgetts. Even as late as August 17, 1973, a
i2tter from counsel for respondent Ashworth to counsel for
tpellants stated: "It is the banks [sic] intention to pursue
22 matter to the extent of terminating Mrs. Purcell's interest

. the above referred to property." (Sawaya Deposition, Exhibit

Both respondents bank and Tenney on various occasions

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and TechnologygAct, administered by the Utah State Library.
Machine-generaféd OCR, may contain errors.



had dealings with the Blodgetts after the trust deed note was i-
default, but at no time did they tell appellants of any claip ==
bank had to the grocery store property. If the respondents
Tenney and bank really thought, as they apparently claim now,
that the grocery store property was included in the trust deed,
they misrepresented their dealings with the Blodgetts by making
no reference at all to the grocery store property as being
included in the trust deed or in any way being in Jjeopardy of
default.

The respondents bank and Tenney accepted a prepayment
covering the entire amount remaining due on the first trust note
on the store property. The reconveyance was issued a few days
after the trustee sale without any reference to any second trust
deed or obligation. By accepting the money as a prepayment, but
neither applying it towards any default on the note with Raco Car
Wash nor informing the Blodgetts that the default on the Raco
note affected in any way the store property, the respondents tari
and Tenney withheld information from the Blodcetts, constituting
a misrepresentation of the facts.

If for no other reason than the misrepresentations
noted abtove, the summary judgment granted in favor of respondents
Tenney and btank should be reversed. However, as will be discusss’
below, there are additional reasons why the summarv judgment

should te reversed as to all parties.
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POINT II

RESPONDENT MARTSCH WAS NOT A BONA FIDE PURCHASE FOR VALUE

At no time prior to the trustee sale did respondent
v:rtsch ever have any personal dealings with respondents bank,
canney, Ashworth or State of Utah. All of his dealings were
-~rough Betty Purcell Martsch, the owner and moving force behind
“ic0 Car Wash, which company had caused the default of the trust
-gre in the first place. Betty Purcell Martsch had had dealings
«ith respondent bank in setting up the trust note and deed and
-2d dealings with the Blodgetts in arranging for the lease and
:sordination of the car wash property. Therefore, at the time
i the trustee's sale, Betty Purcell Martsch, bidding in at the
‘ristee's sale in the name of Joe Martsch, either knew that the
rust deed covered only the car wash property or knew that it was
22t the intention nor the understanding of the Blodgetts that the
store property was included in the sale. Immediately after the
f2l2, Mrs, Martsch made claim to the store property and sent
“tices to the store property tenants that Joe Martsch was the

. " owner., She also began negotiations to sell part of the
sfoperty to the State. (Purcell Deposition, pages 79-83)

As indicated by the above, Joe Martsch was put on not-

21 of 311 of the infirmities in the sale by the activities of
* 33ent and wife, Mrs. Martsch. Specifically he knew that the

i2ed ejitn=er 3id 2ot intand to cconvey the grocery store
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property, or, if it did, that it was an errcr Ior 1t to be

30
30

includad and should rnot have been consider=d the subject of tr:

trustees's sale.

It is further apparent that, contrary to the statemer-

made in the order of summary judgment granted by the lower ccur-
on September 24, 1976, respondent Joe Martsch through his agen:
made misrepresentations to appellants. Therefore, the summary

judgment should be reversed and the matter be allowed to proceed

to trial on its merits.

POINT III

THERE IS EVIDENCE RESPCNDENTS BANK, TENNEY AND ASHWORTH BREACEED

THEIR FIDUCIARY DUTY TO APPELLANTS

Respondents bank, Tenney, and Ashworth, held positions
of fiduciary responsibility to the appellants. Fiduciary dutiss
were created with respondents bank and Tenney because of the
close relationship they had had with the appellants. The test-
imony is abundantly clear that appellants maintained a long
banking relationship with the bank and with Mr. Tenney, and tha:
appellants trusted the bank and Mr. Tenney completely. Hence,
with regard to the preparation of the original trust deed and
note as well as with regard to the dealings of the bank and ¥r.
Tenney 1n pursuing the default, the appellants were not promste!

to make further inquiry into the matter t=caus rhelr full 27

o
O
n

-~

Iy

complete reliance upcn Tanner and tna ellsz

- - -
angs T

37

- in ap

'a

e}
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cr

interest, The courts have held that:

w

Whera 1t 1s alleged a bank has acted as the
financial advisor of one of its depositors
for many years and that the latter has relied
upon such advice, it is a sufficient alle-
gation that a confidential relationship in
regard to financial matters does exist and
that, if it is proved, the bank 1is subject to
the rules applying to confidential relations
in general. . . . [The bank]) must disclose
fairly and honestly to the client all of the
facts which might be presumed to influence
him in regard to his actions.

[

-ewart v. Phoenix Nat. Bank, 49 Ariz. 34, 64 P.2d 101 (1937).

|

sz 3lso Tone v. Halsey Stuart & Co., 286 Ill. App. 169, 3 N.E.

d 142 (1936),
It should be further noted that the bank had already
‘ aatered into a trust deed with the Blodgetts prior to the Raco
é lzar Wash deal. The bank was not only the beneficiary but also
e trustee of that trust deed. As such, the bank could not with
ozpunity further encumber the store property without explicit
| itproval from the Blodgetts after a full explanation of the same.

2 was stated in Holman v. Ryon, 56 F.2d 307 (D.C. Cir. 1932):

A trustee named in deed of trust to secure a
loan sustains a fiduciary relationship to the
debtor as well as to the creditor.

t 3 F.2d at 310. The same court in a similar case said further:

The law reguires of a trustee in such
circumstances that he act fairly toward both
parties and in the best interest of each and
not for the exclusive benefit of either,
pecause, after he has acted the right of

i redemption is lost.

rii11 7, Ballard, 58 F.2d 517, 519 (D.C. Cir. 1932). This

"2ept nas further Cesn 2nunciated by other courts. See, e.gd.,
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Hyffman v. Gould, 327

trustee to act "for the best lnterest of all parties.");

Wilson v.Haves, 193 S.w.2d 107 (Tenn. 1945). See alsc 55 Am .y

24 Mortgages §17.

With regard to the Raco Car Wash loan, the trusteeshiy
was passed to respondent Ashworth shortly tefore the trustee's
sale. In that regard Mr. Ashworth had a fiduciary relationshig
not only to the bank but also to the Blocdgetts, as establicshed
above.

It is clear, therefore, that the respondent bankx, one
of its principal officers, respondent Tenney, and the trustee
under the Raco Car Wash trust, respondent Ashworth, all had a
confidential relationship with the appellants. They were under
duty to act in the best interests of not cnly the bank but alsc
the Blodgetts. That they failed to do this is clear from the

facts of the case.

The Blodgetts were never consulted by the bank that ar’

additional property would be required of them for the purposes <

the Raco Car wash note other than the car wash property itself.

The Blodgetts were not the ones sesking the loan but were tisd o
only because of the lease. The lease specifically said that »°
Other property other than the car wash property was to be succr”
dinated. Nevertheless, and despite the foregoing, the res-

pondents now claim that they felt entitled to include as sec:

additicnal property, not zelonging to Racc cr Mrs. Marzzcoh, °-

Selonging to the Blodgzat=s., They 3%

(o1
0]
O
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lodgetts at the time of the signing of the obligations or at
any blme prior or subsequent thereto. Mor=zover, the Blodgetts
-wnzd other property at the time, but they were not consulted as
-y whether they would prefer to have such other property out up
sz additional security, if any at all. It is clear that the
rzspondents were guilty of the grossest kind of misconduct in
szpriciously and arbitrarily dealing with the property of those
-5 whom they owed a fiduciary duty without their consent or even
tnowledge.

It should be further noted that as the note continued
in default and as the time for the trust deed sale neared, the
rzspondent bank made no effort to inform the Blodgetts that any
~roverty other than the car wash property was in jeopardy.
vevertheless, it was clear from the respondent bank's own
yrpraisals that the store property was worth many times over the
value of the car wash property. Respondents bank and Tenney had
: duty to inform the appellants that it would be foolish to let
‘ne property even go to sale.

At the time of the sale Mr. Ashworth had been appointed
tristee, As discussed above, he had an obligation to act in the
3% interests of both the beneficiary and the debtor. Under
mose circumstances he had a duty to advise the parties that two

‘ircels of land were being sold and that it might be in the best

“terest of all to sell the parcels separately. At the very

.
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£
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uty to advise of that possibility. It is clear

P

oresentaticn to tha parties and therefore

B
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was guilty of a breach of nis fiducliary duty to the Blodgetts,

POINT IV

THERE IS SUFFICIENT EVIDENCE TO ESTABLISH THAT

THE TRUSTEE'S SALE WAS OF NO VALIDITY

The summary judgment alleges that the sale was
conducted in all manners reguired by law. This is obviously ir
error as noted in the Statement of Facts above. The notices wer:
not given as required. The property was ambiguously described i-
the trust deed, making it impossible to determine what was beinc
sold, much less whether there were two parcels instead of one
being sold.

The description of the property as sent and posted by
Ashworth in the notice of sale is so inaccurate that any
potential buyer could not determine from the notice how big the
ciece is. Only two courses of a metes and bounds description
were given in the notice.

If in fact there were two parcels to be sold,
rescondent Ashworth did not make that declaration to the partie:
in attendance. Further he did not advise any of the parties,
particularly the appellants, whether the parcels could be sold i
two separate parcels.

After the tid was made on behalf of respondent Marts
his agent could not meet the gqualifications of the trustee's s~
notice, namelv that the monay was to Le

-~ [
asn oo Z:

3id 1n

(9}

(o]
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-;znier's check the day of sale. Yet the trustze permittad the

:212 to continue onto the next day in violation of the law on

-ristee’

s sales and of the notice of the sale itself. Utah Code

oL 3557-1-25,-27.

POINT V

THE GROCERY STORE WAS NOT THE SUBJECT OF THE TRUST DEED.

There is not only sufficient evidence to allow this
ratter to go to trial on the question of the improper manner and
‘orm in which the sale was conducted, there is also sufficient
-vidence that the trust deed covered only the car wash property.
This Court in a very recent case held that under the circum-
:tances presentad by this case parol evidence can be introduced

> indicate the true construction of the deed. Jensen v. Manila

-0ro. of The Church of Jesus Christ of Latter-day Saints, 565

.23 63 (Utah 1977).

It is clear from an analysis of the instant case in a
-izat most favorable to the appellants that neither they nor the
‘11% ever intended the grocery store property to be included in
e trust deed. Just as it was a mistake (as the bank now
:inits) for the bank to have required the 3lodgetts to sign as

>-s5igners on the note, 30 it was a mistake to have shown the

on the trust deed in the form executed.

i3
©
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~~e zarkx never discussad the store property
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croperscy. It 1s wias not even not28 on any of the Car wasn loan
work rapars of the tank. Those worx pagers discuss only the ¢:»
wash progerty. The amount of the loan involved was for S24,5C)
which 13 much less than the tanxk's own apgralsed value of the
with improverents of $38,J300. (Throndson
Deposition, page 19. Moresover, if additional security was
needed, it certainly did not involve the taking of a trust deed
on a giece of property with an eguity in the Blodgetts in excess
of $100,000. The Blodgetts owned less valuable property which,
if it had been necessary and acceptaple to the Blodgetts, could
have been used. Further, the bank reconveyed the grocery store
prcoerty to the Blodgetts a few days after the sale, which act
contradicts the claim that the store property was sold at the
trustee's sale.

In srhort, there was no reason at 2ll for the respondsn:
cank to have includecd the grocery store property in the trust
deed. All evidence taken in a light favorable to appellants

shows that the bank did not intend to include the same.

“

The trust de2ed descrizes a right of lngress and egras
over the store property. An interpretation of the trust deed
easily permits the ccnstruction that the description of the
grocery store property was only for the pursose of identiiying
the preperty over which the car wash groperty had rights of

in

~va s A . - ~ o~ -~ I~ - -5 -~ ~F
gress and =gress. Neotnling meora.  Withncot th2 inclaslon 20 LoF
3tore zTrogsrty d232riTitiln, To2re 13 s owaEy o5 znowlins thiz
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By reason of the summary judgment granted respondents,
-:re nas not Deen an opportunicy to present evidence on these
szints. The allegation that the grocery store property was not
szrz of that proparty to nave been sold and that the State of
~an and Joe Martsch arz constructive trustees of the property

,25 in the complaint and fully supported by evidence sufficient

12

f

ir khe lower court to have denied the summary Jjudgment. That
sve lower court did not deny the summary judgment was in error
;nd this Court should reverse the same and remand the case for a

:rial on its merits.

POINT VI

THERE IS SUFFICIENT EVIDENCE TO ESTABLISH

THAT RESPONDENT MARTSCH WOULD BE UNJUSTLY ENRICHED

It is alleged in the pleadings, and there was no

inkr

dictory evidence introduced, that the grocery store

i

rknerty was worth around $200,000 at the time of the trustee
212, 3Shortly after the trustee's sale, the car wash property
*:f s21@ to the State of Utah for $40,000. As early as the bank
itraisal in 1971 the car wash proverty was appraised at $38,900.

nrcndsen Te

osition,Exhibit P-12) Yet the amount bid in at the

'Q

5 sale was only $30,000.

(9]

t%e 3State of Ttah of the car wash

5 == g
nE s3al2 K«
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3
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orofit of atcut $190,000. To
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have received addii<ional property as w2ll weould ce unconscicnar::
not only in lignt of tne trexendous value of the grocery stors

proverty but also in light of :the relationship of Mar

o

schn to sl

(

This Court has neld that a gross inadeguacy of a ori--
may be sufficient in itself to note infirmities In the grantor’s
title (in this case, the trustee's title), Lawley v.
Hickenlooper, 61 Utah 293, 212 P.526 (1922). Moreover, such a

gross inadequacy of price paid in at the trustee's sale can be

sufficient to totally set aside the sale. Pender v. Dowse,

1 Utah 24 283, 265 P.2d4 644 (1954); Crofoot v. Tarman,

147 Cal. App. 2d 43, 305 P.2d 56 (1957); Handy v. Rogers,

143 Colo. 1, 351 P.2d4 819 (1960).

The lower court had more than ample evidence to permit
the case to go to trial on the merits because of the gross
inadeguacy in price between the value of the property respondsant
Martsch claims to have acguired at the trustee's sale and the
amount he paid for the same.

There is even a further basis why the trustes's sal:
should be vacated. The agent acting on cenalf of respondent
Martsch was the very person who had every resason to know that t7?
trust deed should not have included the grocery store property.
She Zurther was the very person by whom the default of the trust
note was drought about. The agency relationship betwsen

resgondent Martsca zad Betty Purcell Martsch is

an ordinary xind. The two ware livi-
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23 nad fuslin2ss dealings together, and at one time respoadent
sch was a direcror of Raco Car wWash. The Xnowladge of Batty
creoell Martsch can be and should te imput=d to raspcndant Joe

Combining the gross inadsguacy of the price paid at the
-rystee sale, irregularities of the trustee sale, and the
tnowledge of Betty Purcell Martsch imputed to respondent Joe
virtzch, it 1s obvious that the trustee's sale should be set
;zide. The appellants have established many elements as a basis
“sr recision of the sale, or in the alternative, a valid claim

2r damages. Hence the lower court improperly granted the

wwamary judgment.

POINT VII

THE RESPONDENTS ARE GUILTY OF FRAUD IN

THEIR DEALINGS WITH APPELLANTS

The respondents claim that the grocery store property
»28 included in the trustee's sale. In this regard they are
vy of fraud towards the appellants. 2ppellants have alleged
id, ag shown this brief, have established) a fiduciary
“tlationship between them and the respondents bank, Tenney, and
“worth.  The cases have held that under such circumstances, the
-7ien now shifts to the respondents to show that there was no

snd -hat they acted in good faith. 37 Am. Jur. 24,

[§¥)

=3 Zaceliz, §354412-4312. Takin

ul

“he evidance in the light
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most fawvorabla to arsrmellants, tne tnr=e 3a1d resgondeznts ha/e no-
astablizhed 300d faith conduct and the matter should b2 submite. |
for trial on that Dolint.

= ENN T
to resconasnt Jos

3
)
4
)
~
(19
[Ve]
(]
rt
)

all of the =lemen-s of fraud, defined oy this court in

Pace v. Parrish, 122 Utah 141, 247 P.24 273 (1952), have been re-

sufficiently to cermit the case tc go to trial. Martsch in
acting throuagh his zgent made resprasentations, both affirmative
and by not speaking when otliged to do so, that were false. Tre
misrepresentations were to the effect that the only property
covered by the trust deed was *the car wasn property. Obvious.iy,
those misrepresentations, which continued throughout the courss
of avpellants d=alinzs with respondent Martsch's agent,
constituted a matzrizl fact which was false according to the
cresent assertions of resgondent that he 1is entitled to the
jrocery store groperiv. It is obvious that had the Blodgetts
known the 3rocerv store property was included in the trusht dead,
they would have acted much differently “han thev did. They woill
not have paid respondent %ank $20,000 to retire the first trus:
deed on that croperty. They would nct have permitted ths

property o jo to sale and, had it gone t> sale, they would have

certainly cid in on the proverty. By making the false
representations ~hich she 4id on tcehalf Cf respondant Martscon,
Betty Purcell Martszch was 0bvidusly zcting S0 Xea2p the 3lodg2ti
from tz2king ths atove described 2cricn. Thiz permiztad rasoe
Martsoh s> aczliza tra ofropavoy ohazvlo Te 13 2ls> tovll
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irvoaad damage.  Under such circumstances, the courts have neld
35 the impositicon of a ccnstructive trust on the one iavolved.in the

raud 1s proper. In re Estate of Rose, 108 Ariz. 101, 493 P.2d 112

1972); Goldsbv «v. Juricek, 403 P.2d 454 (Okla. 1965).

Since a prima facia case 1s estadblished against
.2spondents Martach, bank, Tenney, and Ashworth on the basis of
‘raud, the lower court incorrectly granted the summary Jjudgment

:z to those four.

POINT VIII

THE STATE OF UTAH IS NOT A BONA FIDE

PURCHASER FCR VALUE

At the time th= State purchased the car wash property

zin raspondent Martsch, by its own action it made clear that it

223 not accept the trust=e's sale as being complate. As one of

e conditions of the purchass, it reguired Raco Car Wash to give

N

*iit-Claim Deed to respondent Martsch. (Affidavit of William

?lorance Blodgett, dated May 17, 1977, Exhibit B) The State
332 had a title search performed and therefore was aware of all

tre defacts in the title

8]

y reason of the problems with the
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estaplisnad atowva, the Court snould jrant zrpellants the vighs -
trial agzinst Martsch. 3in¢e th2re W2r2 endign aspects of the
case to pat th2 3%ate of Tfan on nobice about tre defacts [n

title, this court 3hould likewis2 reverse the summary judgment
.
granted in favor 2f the 3tate of Utah and permit a trial on its

merits.

CONCLUSTION

At the time the apgellants entered into a lease
arrangement on the car wash property, they agreed to sudordinate
the car wash property for the purgoses of establishing a loan @
the lessee. They, however, had no idea nor any reasonable
expectationr that any other property would be included. The Dank
had had long dealings with appellants and they had every reason
to trust the bank. Morecver the bank held a position of
fiduciary responsibility to them hecause of that long
relationsnio and beczuse of the trustor/trustee velationship
establishad by a previous trust deed,
¢ by the

2%

7]

A reading of the trust Zeed document sign

Ve

appellants can r2asonably be interpreted £o mean that the

r
o

description of the grocery store property was included simely

establish the prop=srty over which the rights of ingress and

e

egress was Jgranted. The DanX, throuagh the respondent T2a2nnel,

continued O work Wwith the azpellzazs onca the trush desd nots
wis in delazlt. 3dpcellants ser2 promised shat scomas” Wl
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out to terminate the intersst of Raco Car wash and Betty

11 Martsch and that the bank would continue %o help the

g

21lants on the property.

If, as razspondents now claim, the grocery store

rty was included in the trust deed and was so included

‘atentionally, then the respondent bank had a duty to so advise
-1e appellants at the time of the signing of the trust deed. The
s27k had a duty again, as the note was in default and as the
irustee sale was nearing, to advise the Blodgetts of all the
croperty which was included. Certainly as part of the friendly
cooperation of the bank through respondent Tenney in advising the
ilodgetts that the bank was willing to work with them on getting
rid of the lessee's interest, the bank and Tenney made

:iffirmative misrepresentations. They not only misled the

It]

iodgetts as to what the bank intended to do at the trustee sale,
tit also lulled the Blodgetts into believing there was no danger
% the car wash property. To pour salt into the wound, they

2uld obviously tell the Blodgetts had no idea the grocery store

ftiperty was in any danger, yet said nothing. The situation

‘ri2d out for the bank to affirmatively advise the Blodgetts of
2 impending peril.

If the grocery store property was not intentionally but
13ently included in the trust deed, then the bank has a

to the Blodgetts because of its

2f the trust Jeed is poorly drawn and

the party which drafzed i%, namely
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the Dank.

The trusft22 3% S1ne of -
the sale ITnrocerly The notlice 25 sa
langiaj2. It was postad Improgarly.
conducr2d {mproo=rly, the money 221ng
sale. The trustee did not advisz the
were involved or that the parcels coul
is clear that the -rastee acted not on

improperly but also

appellants.

Joe Martsch bought

had a great deal of

xnowledge

in violation of hi

apout

iU

W

3

15 1L
-~ = ~ Tl

hand

[,

fiducliary duty to the

in at the sale

througn his agent

the whole transaction and

therefore Xnew or should have xnown that only the car wash

property was to

oe sold.

Mor=zover,

the agent of Joe Martsch na

q
3

been working actively with the 3tate of Utah prior to the sale
order to arrangs 3 purchase of the car wash property. She nhad
facts to warrant the belief that the sale of the car wash
prop=rty -0 the State would bring around $19,000 more than the
amount ow2d to ths dank. To make 3 claim now that the grocsry
stor= proveriy was also iacluded In the szale, contrary Lo the
ilease documents, contrary to the understanding of the 3lodgetts,
and contrary to good cornscience, would be compounding the evii
done whan Mrs. 22ttty Pursell Martsch was even allowed £5 bid 27
benalf of rasczondant Mar-sch.

The 3tz2t2 oF Toan stanis in oz position oo Terntso TRED
rasgoniant Martscn and thne notica for sammary [adgTeat 23 Tt
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sro a judgment for the adpellants, That tne

‘iew the same 1in a light favorable to the

~cious from the record. This Court therefore has
;erse the lower court's decision and to permit

-5 rrial on the merits.

appellants is

a duty to

tnis case to go

Regpectfully Submitted

Jokgep .
KYRTON, McCONKIE,

Cﬁ;iyﬂlz - /éEEZAVfL
h Rust

BOYER & BOYLE

N @30 South Third East
\_Balt Lake City, Utah 84111

Attorney for Appellant
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