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WILLIAM T. BLODGITT and
FIOITNCE G. BLODXIMT, his wiic,

Plaintiffs and
Appollants,
vS. Civil Mo. 15608
JOE MARTSCH; BETTY PUPTIIL, aka
Betty Purcell Martsch; DOYLI NEASE;
P00 CAR WASH SYSTERS, INC., a Utah
corporation; WAYNE A, ASIWORTH,
Trustee; KARL W. TEINEY; VALLYY
BANK & TRUST COIPANY, a Utah banking
corporation; FIRST SECURITY BANK
OF IDAHO, M.A.; STAIL O UwH and
JOHN DOES 1 through 10,

Defendants and
Respondants.

e e N N e e e N N e e S S e e N S N e e

l BRILF OF RESPONDENTS, KARL . TEREY and
| VALLEY DANK AND TRUST COMPANY

STATEIENT OF NATURE OF THE CASE

This is an action by the Appellants to set aside a trust deed
foreclosure on the basis of technicalities or fraud,

DISPOSITICN IN THE LOVER CCURT

On October 20, 1977, the lower court granted summary judgment
in favor of respondents Joe Martsch, Wayne A, Astworth, Karl V. Tennev,
ard Valley Bank and Trust Corpany. On November 3, 1976, the lower court
entered an order denying Plaintiffs-Appellants' motion to armend or altor
judgment. On October 20, 1977, the lower court granted sumary judgment in
favor of respondent State of Utah. On Decamber 30, 1977, Plaintiffs-appe!lants
obtained a judgment for $21,000.00 against Racc Car Wash Systems for rentals

due. This judsment is not related to the claims agains: the respondont P’
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Plaintifiz-Appel” s, on Decadber 30, 1977, voluntarily dismissed the
action against the Defendant, Betty Purcell, who was allegzd to have been
pari delicto with tha respondent Martsch, Process was not cerved on Doyle
Nease ond John Does 1 through 10.

FULTED SOUCHT ON ADDEAL

Pespondants, Karl W. Tenney and Valley Bank and Trust Campany, ask
that the Appeal be dismissed and that the judgment of the District Court be
af firmed.

STATEMENT OF FACTS

Prior to September 21, 1973, appellants were owners of the fee
title of two contiguous parcels of ground in the South Salt lake Area.
The parcels were usad for the conduct of one single business. Prior thereto,
one parcel had been pledged as security by the Plaintiffs-Appellants for
another loan. (Dep. W. Blodgett, P, 9 Ins. 5-7) (Dep. Throndsen, P. 27)
Plaintiffs-Appellants leased a portion of their property to Raco Car Wash for
the purpose of building a car wash, and were advised by counsel in relation
thereto. (Dep. W. Blodgett, P. 11) In order to finance the building of the
car wash, Betty Purcell, the agent of the car wash contacted Valley Bank and
Trust Corpany and was informed that the entire property would have to be
encunbered and the lease subordinated in order to secure the financing.
(Dep. Throndsen, P 2, 12 and 13) There were no conversations or contacts
between the Bank or the Plaintiffs-Appellants prior to the date of closing,
(Dep. W. Blodgett, P. 14; the Plaintiffs-Appellants attended the closing,
executed all of the docurents and in their depositions acknowledged that they
were obligated thereon and that there were no changes or alterations. (Dep.

W, Blodgett, P. 16 and 17; and Dep. F. Blodgett, P. 4 and 5). The Blodgetts
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and cach of thet adat ol tha!

or spociilc ropres

maslon Dty Lhoan L1oa: oot ool dn the Coonnonr o,

(Lep. T. Rlalzwt, Do 20, Tase 1, 4 and 15y v aell, P2, ina, |
throwh 17)

The Bank would not have made the low on the veopn aoby sbhion v

subject to a prior enawbra.ce unless the cntive poooerly h bowa inTh
(Dep. Thrandzen, P. 27, 29 and 31)
On Novarbor 5, 1971 at a meetiny conductad at Valley Dok and
Trust Company, all documents were reviawed by the parties and the trust note
and dead vare executed, ‘The trust doed d-scribing both parezls of land,
secures a debt in the amount of $24,000.00 and was placed of reocord s
Salt Lake County Recorder en hovember 9, 1971,
lr. Blodgott in lus depusition acddziowledgad that securily in
addition to the Car Wash property ws required;
Page 3%, In3. 12 - ",..0f course I uandarstood
that it was the rote T was guaranteeing bo-

cause there wasn't enough on the supordin-
ation in the property,”

There warc defaults and no issue is created in relation tharern.
Mr. and Mrs, Blodgett were contacted on many occisions and informed off tho
defaults, (Dep. Blodgett, P. 50, Lns. 20 to 24; Dep. Purcell, P. 61 and 63)

Wayne A. Ashworth, Attorney-at-Lawr, was duly substituted as

trustee and the substitution together with an Affid.vit of Iotiticazim

were properly recorded. Motica of Default was ¢an and roooudsd as rogivTy

by statute and three months thereafter, notice of salz was posted, public .

SO

and mailed as reguired by law and the affidavit of ¢ ilication prernred. i+

of the Plaintiffs-Appellants tielr attornm, fr. Drbors Dver were avi o

-
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Lhes tine and date of Lthe sale and had discuss>d thoe sare with the atfomey
Lor the trustee, I, Swwaya,  (Dep. Blodgett, P, 26)  Furtier, the night
b lore the sale, Valley Bank and Trust Corpany again notificd the Plaintiffs-
Aopellants the time and place of sale and contacted Mr. Dyer, their atrtomey.
(Dop. Blodgetk, P. 23; Dep. Tennsy, P. 28)  The Plaintiffs-2ppellants vere
personally present at the sale, listened to the bids, rcmained silent and
refused to bid upon the property., Mr. Lorcon Pace bid the property for Mr.
Joe Martsch for $30,000 and the sum was then paid, a proper trust deed ex-
ecuted and recorded. As a result of the bidding, there was a surplus fund
and in accordance with the Utah Code Annotated, 1953 as Amended, 59-1-29,
said surplus was paid unto the County Clerk. (Affidavit, Donald Sawaya, P. 2)
Plaintiffs-Appellants admit that Mrs. Betty Purcell, conducted
all of the negotiations and therefore would have been involved in any
misrepresentation, and yet after over a years delay, dismissed the action as

against Betty Purcell, the person who made the arrangeaments for the loan.
ARGUENT

POINT I
THEPE IS NO GENUINE ISSUE OF MATERIAL FACT REQUIRING TRIAL.

As indicated in the Motion for Summary Judgment and the Statement
of Facts herein, all of the material elements of the law suit are supported
by the testimony of the Plaintiffs-Appellants:

1. Plaintiffs-Appellants admit the execution of the trust
deed and notc.

2. Plaintiffs-2ppellants admit that there were no misrepre-
sentations made to them by Valley Bank and Trust Company or any

of its agents.
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3, Pladncilvs=feocllo s obtaln b inde wnd
advise:l thom in relation Lo tho leaso agroersne vhic

suandingion provisions asd vho ropoeoon

to the sala of the progavriy,

4. Plaintiffe-Aupellanis had actual rnotice of th

tution ol trustecs, notica of detault, wiice of salz and the

time and datse of sale.

WooCoin

Nnren coHn

L owiv

tais

There is no coatroversy as to what happened at the closing.

dapositl s of each party

indicating that no special represoentations were made, the partlices we

with the documents and in due course the docureants were signod,

The

present have been teken and thav all correspond

1t is agporan

from Plaintif fs~Appellants' briel that if misrepresentations were made

such werce mad> by Petty Purczll, and yot:

1. 2ppcllants have dismissed the action against Betly Purcell

thercby temminatiry the action as to hav.

2. There is no indication of any misrcpresentation of

Mrs. Purcell in eithor of the depositions of the Blodgetts,

(Plaintiffs~Appellants).

The Plaintifis, in their brief, state that tiv Bank did not in:

include all of the propert:. The Bank's intentiors can only be

al

its agyents, and as indicatcd in the Statasent of Facts, the agunts and cach o

thom testified that they dil intend to include all of tha prososty

the property was included in the trust deed, the notice of deofay

Since there vas an outstending lease on a portion of

th2 lendor required that that lease b susordinated to the trust deot o

subordination is evidence of notiving 1vore or 1o than the fact
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Valley Banke and Trust Company, detennined that it was provident to have the
Tlease swhordinate to the trust deed.

Th~ only ovidence of any relationship between the Plaintiffs-
Appellants and Valley Bank and Trust Conpany is that from time to tiwe there
was a debtor - creditor,relationship, the typical banking arrangement which
doos not involve the duties of a fiduciary.

There are no disputed genuine issues of material fact. The
Plaintiffs—Appellants by admission in their own depositions have eliminated
all such issues.

Although Respondent can discern no issues of fact that ramain for
dctermination, nevertheless, if there are any issues, they are certainly

imaterial and as this Court stated in the case of Abdulkadir vs. Western

Railroad Company, at page 341:

We are in accord with the idea that the right
of trial by jury should be scrupulously safe-
guarded. This, of course, does not go so far
as to require the submission to a jury of issues
of fact merely because they are disputed. If
they would not establish a basis upon which
plaintiff could recover, no matter how they
were resolved, it would be useless to consume
time, effort and expense in trying them.”

7 Utan 24 53; 318 P. 2d 339.
All of the primary material facts results from admissions or
stataments of the Plaintiffs-Agpellants and as this Court noted in the

case of Dupler vs. Yatcs,

The primary purpose of the summary
judgment procedure is to pierce the alle-
gations of the pleadings, show that there
is no genuine issue of material fact, al-
though an issue may be raised by the
pleadinis, and that the moving party is
entitled to judgment as a matter of law
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tho nleadings are not saftiicient to raine

Uoon a sotion for siew ur) Ju \JT"“"“
thr covrts ought Lo reoo
mee, Uhiat the oprosing pootty pg :
evidomticry ratter in coatradiction of
rovant's case or specily in an aifidavit the
reason why he cannot do so.

My
X

10 Utah 2d 251; 351 . 24 624, 636 and 637.

As the Court has noted, it would be uszceless to consune the time,

>ffort and expense of the Court in trying this case wmerely for producing

cvidence as to inwatorial facts. Further, the Plaintiffs-Appellants have the
duty to produce same evidentiary matter in contridiction, and none has been
adduced.

1here are no 7foctual issues of relevant material facts and this
is a classic cas> for the granting of a surmary judgrent in order to velieve
the trial courts of unduz erpenditure and time and allowv the legal issues

to be detemined and, as in this case, appealed.

POINT II

DEF=NDANTS-RESPONDENTS, AS A MATTER OF LA, ARE ENTITIED TO
SUTMARY JUDGENT

It is difficult fram the generalized pleadings of the Plaintilffs-
Appellants, to dctermine the specific theory of their case; therefore, we
will treat each possible theory as though the same had been plead with
specificity.

There is no confusion as to the terms of the written instou nt
nor question as to the interpretalion of said instmeaent and therofore ey

cannot be revised by parol evidance.
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In 30 pmoJur 24 51016, “... Stated otherwise, the intention of
Fha partices as evidencad by the legal inport of the lanquage of a valid
wriltan contract cannot ordinarilv be varied by parol evidence of a different

intention." It states in the case of Fox Film Corporation vs. Ogden Theatre

Co., Inc.,
{1} In the absence of fraud or mistake,

the classical rule to the effect that parol
evidence is not admissible to contradict, vary,
add to, or subtract fram the terms of a valid
written instrurent is generally applied in
cases of this kind. ... In cases involving
carplete caontracts signed by the parties there—
to and purporting to contain all their promises,
represantations, and undertakings, the rule is
more strictly applied.

82 Utah 279; 17 P. 2d 294, 296 (Sup Ct Utah, 1932)
If the Carplaint is based on a mutual mistake of fact, then it
is necessary that the Defendants, Valley Bank and Trust Cawpany and Mr.

Karl Tenney were confused or misunderstood one of the salient facts, as a

unilateral mistake of fact is not actionable. Deseret Nat. Bank of Salt

Lake City vs. Burton et al. 53 P. Rep 215, (Sup Ct Utah, Judge Johnson) at

pages 216 and 217, "... Equity will not reform a written contract unless the
mistake is proved to be the mistake of both parties. ... It follows that the
nistake which it may correct in such a writing must be, as it is justly
expressed, a mistake of both parties to it; ..."

The officers of the Bank, including Mr. Tenney, the only persons
connected with this loan on behalf of the Bank, each testified in their depo-
sition that it was their intention to cover the entire property, the loan

would not be made unless the entire property stood as security for the loan,

8-
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tnat Lo loon was prosoooad o e T Chamai ol on U the et

croserty being oblbrabed and ag sroval vins obtrlood cnihat basis.  (Dop,

oo imest, P27, 29 08 31 Dep. Yooy, P 01)  Tnoadilivicn, the Dlainbils

2omell nabs alloge and atneglodge that ties Dol , Doty Purcell, nooo-

tiate the loan, and che t-stified it was h2v un standing thit tho entis

od. (Dep. Purcell, P. 43):

vropert was to be oblig

Q. tas thore any discussion with regard to
th> trust doad which was signed, as to o nature

of the Trust Deed?

A, s I said, Mr. Throndsen ropeatodly told
thom to maie sure they wore @wrare of what they

ware ':;,L»J’Y‘; U’I’J .

what it

6]

0. A1l rizht, bat did he discus
was, tha nature of it?

A, Yoo,
0. What did he say:
A. He told them, he said, "Now, you under-
stand that if this is not paid, you are in
danger of losing all of your propertv?"
Q. He said that?
A. Yes sir, ho said that.
Betty Purcell, reprosenting herself and Raco Car Vash Systars,
Irc., and Plaintiffs-Apnellants, the Blodgatts, were the borrowers. Valloy
Pak and Trust Campany was the lender. Therefore, thev are on the optosiie
sides of the camercial transaction and their riontal intentions or concealud

o

thoughts could not be dputed to the Defendant-Rosponiont, Valley Pank

oy A

Trust Campany. No relevionship of agency existed or, as a practical matt

ocould exist among the persons con opnosite sidos of the

Sponsored by the S.J. Quinney Law Library. Funding for dlgmzqﬂon provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors. .



Tt Appellants! case is based on fraud, thun there rust be alleged
ot oproven fraudulent reprosentation of the material facts by the Defondants-
Posoend ones,

The Mlaintiffs-Appellants, and each of thom, testified that the
Drfendants-Pespondents made no reprosentation at or before the tire of
closing, that the docwrents had not been alterced, and that the documents were
pres.rted to the parties prior to the closing. (Dep. W. Blodgett, P. 14, 17
ard 39) (Dep.  F. Blodgett, P. 6 and 20) (Dep. Purcell, P. 43) In fact,

Mr. Throndsen of Valley Bank and Trust Campany cautioned the Plaintiffs-
Anpellants frequently to read the documents and that all their property was
involved. (Dep. Purcell, above cuoted; Dep. Throncdsen, P. 40 & 63)

The Plaintiffs-Appellants have admitted that the documents are
gemline, have not been altered, were executed by them without coersion or
undue influence or misrepresentation, that they received the funds represented
by the Note, that there was a default in the loan payment, that they received
notice of default and notice of sale and in fact were present at the sale.
Indeed, if there were fraudulant:ZPresentations made, we can find none
in the record. Such representation, if present, would have to occur in the
rclationship between the Blodgetts, Plaintiffs-Appellants and their agent
and lossee, Betty Purcell. Plaintiffs-Appellants have dismissed their action
against Betty Purcell, and there remains no issue to be litigated by a trial
court if the matter is returned to it for further proceedings. Moreover,

Mr. Martsch had no conversations or relationship with Valley Bank and Trust

Cuorpany.

-10-
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DTALNUIE TS PPRLLAITTS

NGOG TS DIRER A0 100l Y STNOLG Uk

Tha Uhah Statuto prord i tneoie's deed oy contnin v

citals stating conolioes vith thy foreclosrs poets =Ping cod bl sneh e

> of evmliance and are conclusnive in relation to Lorg

are prica facio ovision

Lice porchasirs.,

Sale of trust prooorty by trustee — Pavinent
of bid - Trustie's deea dezlivered to purchaser -
Rocitals — EBffect, - (1) ... The tmsts
Qoed iy contain recitals of canplionce
the roquircnents of this act ... insluding
rocitals concerning any ailing, pers
vey asd publication of the notice

any mailing and the publicazion and vosting of
notice of s, aryd thoe conduct of sale; and
suchn tals chall constitute prina facie

visones of such ooy pliance and conclusive
evic nce thereof in —avor of rona ficde pur-
chascrs an? encwebirrzers for value and with-
oul nnlice.

Utah Code Annotaced, 1953 as anendoed 75-1-28.

The trust deed that is the subject of this action provides,
"Paracraph 11, ... The recitals in the trust dead of any matters or facts
shall be conclusive proof of the truthfulness thorcof...." and thereby the
Plaintiffs-Appellants by the evecution of ths trust dend agresd tinmt the
trustors would be conclusively bound by the recitations containod in the
Trustea's deed.  The Trusted's deed contains appropriate recitals celating
to campliance with tho sale raquircments. (Dxhibits to Sawaya Aflidavit)

Tho effcct of those recitals and the trustors' agrooment to iz

ad a londmartt ¢a-

conclusiveness thoreof has been considerad o many

that has beon many times cited with o

the Court statad:
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e offered Ly the dofondonts
to dispute plaint 's title as shown by the
throe doods above mentionad was evidonces which
tondad Lo refute the recitals in said trustee's
doxd. ...

.o T2 only avide

...0he trust deed under which the plaintifs
clairs title to said real proporty provides:
"... {page 663) such recitals <‘hall be conclu-
sive proof of the truth of the facts recited."
... The recitals are relied upon as binding
the interest of the trustors. To this extent,
at least, they are effective....

... The 17+ announced therein has becare a

rule of p - >rty upon which rests the validity

of the title to thousands of pieccs of real

property in this stake of incalculable value,

and its revocation at this time by this court

would render invalid an untold mmber of con-

tracts and undertakings which have been entered

into by the parties thereto in reliance upon

the rule of property established by the decisions
above cited. .

28 P.2d 667 (Ca] Sup. Ct. 1934) This doctrine and case have been reviewed
and affirmed mony tirmes, typical of such affirmations are: Cobb et al. vs

California Bank et al. 57 P. 2d 924 (Sup Ct. Cal.), " ... The appellants

horein were concludad Iy these recitals in the trustee's deed." Bechtel

vs. Vilson et al. 63 P, 2d 1170 (Cal. App. 1st) page 1172, "...the evidence
is conflicting, but w= need not consider it because the recitals in the
trstees' deed of due and proper posting is made conclusive evidence thereof
by, the deed of trust and this alone is sufficient to sustain the trial court's
findings on that issue."

In the case herein the Plaintiffs-Appellants claim a defective

posting, they adnit, however, receiving actual notice and attending the
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Catlornin.  dhe shmiioicont case in this v

S

Ny Al o

aral g

1

nl'e {irst
pl antife alred to prove a valid
in tnet there was no wroos of oost
notioos of the bime and place of th T el oL
the properoy ... Purtheorore, if tls
A-fect in the notl
Lo olhaoen), we are
Coad bvoapoellant when dc 1 not.
T Uhe sale,  and, according to
weaod @ bid, and also tendored an avount it
¢oemned sufficient to cover the anount due.
(I.oonasis added)

the

41 P. 24 927 (Sup. Ct. Cal., March 25, 1935)

The Plainvii!is=rprollants further claim inadeouney of prica at

the time of sale. This problam vas trceatcd by the Court in 8

VENTS VS

(1d.) and then reaffirmed on many

occasions.

Page 928, ... it is a scttled rule that inad-
ecuacy of price, however gross, is not in it~
self a sufficient ground for setting aside a
trustee's sale legally mada; ...

oo
Tie £ind no substential (in fact, not any)
&8 to support appellant's contention

that tlc trustee making the sale was quilty
of fraud, ...

In the above cited casc, the property was sold for $3,990 and th: appellants
claimad it had a vlau» of $180,000.

The Plaintiffs-Appellants object be

the day following sale, and the cose of Soronsss

that problem as follows: DPag> 668, " [5] Tho contention ... that Lho onls
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v not consumatad becauss the actual cash was not paid at the precise time
of #@ale, ard so lacking in merit that a discussion of them is unnecessary ..."
Plaintif.s-Appellants camlain that the subject provvorty was not sold as two
distinct parcels rather thon as a unit. Utah Code Annotated 57-1-27 vests
the entive discretion in the trustee as doeos the trust deed. In addition,

the Plaintiffs-Appellants were present and did not make any request for the
scparate sales of the parcels and therefore waived the right to corplain.

The sale herein was legally proper and conducted in accordance
with the trust instrument, and tharefore, divested the trustors, Plaintiffs-
Appellants of their interest in the property.

CONCLUSIOM

The trustee's sale was concluded in accordance with the agreeaments
of the Plaintiffs-Appcllants and technical defenses are not available to them
as the same are waived by actual notice and the fact that they were present
at the sale and made no objection thereto.

By Plaintiffs-Appellants' own testimony, it is established that
these defendants made no false representation or failed to disclose a material
fact. Tha property wos carefully described in the trust deed which Plaintiffs-
Appellants executed and subsequent to the sale the identical description
agpears in the Trustee's dead. There being no factual issues involving rele—
vant material acts, the case therefor was properly determined by the Trial
Court as a mattcer of swwmary judgment. The Plaintiffs-Appellants’ own testi-
mony eliminates any basis of law or equity to sustain this suit, and in the
ordorly, efficient and coonamical administration of justice this is a proper

“on2 Loy sumpary judarent.
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CLITTTTLUE OF DelIvipy

]
T herolyy cectify that on tli;:ai day of May, 1978, 1
doliverad teo copies of the Bricl of Respondents, Valley Bank and Trust
Capuyy ond Karl W. Tanrey, to the following:

Ir. Harry D. Pugsley

Altormey for Respondent, Joe Martsch
310 South Main Strcet, $1200

Salt Lalwe City, Utah

Mr. Donald Sawaya

Attorney for Respondent, Ashworth
2505 South State Street

Salt Lake City, Utah 84115

Robert B. Hansen
Attorney Ceneral of Utah
For the Stote oI Utah

Ir. Jozcoph C. Rust
Attorney for Appellants
330 South Third East

Salt Lake City, Utah 84111

D el
G

-
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