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JURISDICTION
This Court has jurisdiction pursuant to Utah Code Ann. § 78 A-4-103(2)(h).
ISSUES AND STANDARDS OF REVIEW

Appellant Valerie Connell (“Valerie”) presents the following issues in her appeal:

1. After establishing that Valerie had a need for support because her monthly
expenses exceeded her income by more than $2,500.00, did the trial court abuse its
discretion in refusing to award Valerie alimony despite her demonstrated need and in
awarding Respondent Mr. Connell (“Harold”) a credit for past alimony paid based solely
on a comparison of the parties’ monthly incomes? (Issue preserved: R. 1914-20.)

a. Did the trial court’s refusal to enforce sanctions against Harold for
failing to produce discoverable documents result in prejudice to Valerie such that she
is entitled to a new trial to determine the parties’ income, assets, and debts?

Standard of Review: “In exercising its discretion in determining the amount of
alimony to be awarded, the trial court must consider the financial condition and needs of
the spouse claiming support, the ability of that spouse to provide sufficient income for
him or herself, and the ability of the responding spouse to provide support. Failure to
consider these factors constitutes an abuse of discretion.” Stevens v. Stevens, 754 P.2d
952, 958 (Utah Ct. App. 1988). Even if the required factors have been considered, an
award may be reversed by showing that “a serious inequity has resulted as to manifest a
clear abuse of discretion.” Schindler v. Schindler, 776 P.2d 84, 90 (Utah Ct. App. 1989).

2. Did the trial court err in awarding less than 15% of Valerie’s attorney fees
incurred in both the divorce and bankruptcy proceedings when the record clearly
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established that Harold displayed “a distinct pattern of withholding, evading and avoiding
discovery and ... repeatedly failed to comply with court orders,” thereby costing Valerie
“a great deal in attorney’s fees and delays™? (Issue Preserved: R. 1894-98.)

Standard of Review: “A trial court has discretion to award attorney fees.”
Finlayson v. Finlayson, 874 P.2d 843, 850 (Utah Ct. App. 1994). To challenge a finding
of fact, the appellant must “marshal the evidence in support of the findings and then
demonstrate that, despite this evidence, the trial court’s findings are so lacking in support
as to be against the clear weight of the evidence.” Gray v. Oxford Worldwide Group,
Inc.,2006 UT App 241, § 8, 139 P.3d 267.

3. Did the court err in finding Valerie’s request for nanny care unreasonable
despite the undisputed evidence that her job requires that she be gone from home ten
hours per day and that she leave her five minor children at least once per month for
business trips, which average three to six days per trip? (Issue Preserved: R. 1920-23.)

Standard of Review: To challenge a finding of fact, the appellant must “marshal
the evidence in support of the findings and then demonstrate that, despite this evidence,
the trial court’s findings are so lacking in support as to be against the clear weight of the
evidence.” Gray, 2006 UT App 241 at q 8.

4. Did the trial court err in refusing to award Valerie any portion of the
$64,000.00 paid solely by her on the parties’ home mortgage after the parties separated
and which Harold refused to pay, when the trial court did not have jurisdiction over the
marital residence due to Harold’s bankruptcy and therefore could not fix the parties’
interests in the property? (Issue Preserved: R. 1936-37.)
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Standard of Review: A trial court’s property division determination may be
reversed if “there was a misunderstanding or misapplication of the law resulting in
substantial and prejudicial error, the evidence clearly preponderated against the findings,
or such a serious inequity has resulted as to manifest a clear abuse of discretion.”
Thomas v. Thomas, 1999 UT App 239, § 16, 987 P.2d 603 (internal quotations omitted).

5. Did the trial court err in ruling that Valerie had not raised or reserved the
issue of back child support when her Complaint requested that child support commence
November 1, 2001, and the trial court held in its July 2002 Order that Valerie “reserves
the right to argue retroactivity of support”? (Issue Preserved: R. 4, 81, 1911-12.)

Standard of Review: To challenge a finding of fact, the appellant must “marshal
the evidence in support of the findings and then demonstrate that, despite this evidence,
the trial court’s findings are so lacking in support as to be against the clear weight of the
evidence.” Gray, 2006 UT App 241 at q 8.

DETERMINATIVE STATUTES AND RULES
(1) Utah Code Ann. § 30-3-3 (2002), attached hereto as Addendum E; and
(2) Utah Code Ann. § 30-3-5 (2002), attached hereto as Addendum F.
STATEMENT OF THE CASE

1. Nature of the Case:

This is an appeal from the Amended Decree of Divorce issued by the Fourth
District Court in the divorce proceedings of Valerie and Harold Connell.

2. Course of Proceedings and Disposition Below:

On April 4, 2002, Valerie filed a Complaint for Divorce with the Fourth Judicial

4837-3031-6803/C0006-001 3



District Court for the State of Utah. (R. 5.) Valerie’s Complaint sought permanent care,
.custody, and control of the parties’ six minor children, subject to Harold’s right to
supervised visitation; requested an order of child support and alimony, commencing
November 1, 2001; and sought division of the marital assets and debts. (R. 1-5.) Valerie
also requested an award of attorney fees incurred in the divorce proceedings. (R. 1-2.)

On July 9, 2002, the trial court awarded Valerie temporary custody of her six
children, recognizing “[t]here is an issue regarding the extent and number of incidences
of sexual molestation and whether [Harold] is a danger to the children.” (R. 87.) Based
upon that issue and the stipulation of the parties, the court allowed Harold “supervised
visitation” and ordered him to take a polygraph and continue certain psychosexual
testing, stating that the issue of supervised visitation could be reviewed upon a request of
either party after the testing was completed. (R. 86-87.)

The July 2002 Order required Harold to begin paying $1,797 in child support and
$230 in alimony per month, specifically reserving the issue of retroactive support. (R.
86.) Harold was ordered to pay the parties’ car insurance and to maintain Valerie’s and
the children’s health insurance. (/d.) Each party was required to pay one-half of all
unreimbursed medical expenses and work-related child care expenses after Valerie
obtained employment. (R. 84, 86.) The court also awarded temporary possession of
personal property, with the express order that both parties were restrained from
“dissipating, encumbering, or hiding assets” during the divorce proceeding. (R. 85.)

Despite this Order, and several subsequent orders from the trial court, Harold
continually refused to produce records related to his polygraph and psychosexual testing.
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(R. 378-79; 601; 700-02; 1070-72; 2262:180-198.) Harold also refused to comply with
discovery requests concerning his financial status, including document requests which
sought evidence of his income and expenses and the financial status of his new wife. As
a result, Valerie was compelled to seek the trial court’s intervention and enforcement on
several occasions. (R. 700-02, 817-21, 1273-1316, 1563-1712, 1757-60.) Harold also
failed to pay the court ordered child support, alimony, day care expenses, medical
expenses, and health and car insurance premiums, forcing Valerie to bring numerous
orders to show cause seeking to recover the amounts owed. (R. 400-01; 600-01; 700-02;
1019-20; 1070-72; 1340-41; 1448-49; 1817-19; 2262:143-45.) As a result of Harold’s
continuous violations of its orders, the trial court found him in contempt on multiple
occasions. (R. 817-821; 1335-38; 1817-19; 2261:44.) Indeed, due to the ongoing nature
of his conduct, the trial court sanctioned Harold by ordering him to serve a five-day jail
sentence in May 2005. (R. 819.) Although the trial court initially stayed this sentence
“due to the county jail being near capacity and only for that reason,” (id.), the court
reissued that sentence on November 14, 2006, only one week prior to the first day of trial,
due to Harold’s continued failure to comply with the court’s orders. (R. 2261:44.)

After over 4 '; years of protracted litigation, during which the trial court found
Harold had displayed a “distinct pattern of withholding, evading and avoiding discovery
and .... repeatedly fail[ing] to comply with court orders,” (R. 2160), the trial court
ultimately set the trial date for November 22, 2006. (R. 1441.) The court held that this
date was “set in concrete” and refused to continue the trial even though it had found that
Harold had still not completely responded to Valerie’s discovery requests, thereby
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preventing Valerie from deposing him and his new wife before trial. (R. 2261:45, 48.)
However, because the court found that Harold’s hands “are very unclean” due to his
“unvarying pattern in this case” “to duck and to evade and to avoid and to withhold,” (R.
2261:43-44), it ordered, just one week before trial, that: “[i]f it turns out that we get to
trial and [Valerie] is unable to present the necessary evidence based on [Harold’s] failure
to provide the necessary evidence through the discovery, I’'m going to make the ruling
that [Harold] will be precluded from defending on that issue.” (R. 2261:45.)

The four day trial began on November 22, 2006, and concluded on December 20,
2006. (R.2262-2265.) The trial court did not enter its Memorandum Decision until May
29, 2007, (R. 2026-87), and its Amended Findings of Fact and Conclusions of Law and
Amended Decree of Divorce until June 24, 2008, copies of which are attached hereto as
Addendum A, B, and C, respectively. (R.2096-2151; 2152-2217.)

In its Amended Decree of Divorce, the court refused to award Valerie any future
alimony based on its finding that Valerie earned about $675 per month more than Harold.
(R. 2177.) In so finding, the trial court refused Valerie’s request to impute income to
Harold based on the salary he was earning just four months prior to the parties’ final
separation. (R.2183.) And, in addition to refusing to grant Valerie future alimony in any
amount, the trial court also granted Harold’s request for a credit of all alimony paid to
Valerie after she obtained employment in November 2003. (R. 2175-76.)

With respect to Valerie’s request for attorney fees, the trial court again found that
Harold “has displayed a distinct pattern of withholding, evading and avoiding discovery
and that he has repeatedly failed to comply with court orders.... [Harold’s] intentional
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efforts to thwart discovery have increased [Valerie’s] attorney’s fees substantially and
[the court] will, therefore, increase her award of attorney’s fees accordingly.” (R. 2160
(emphasis added).) But the trial court then awarded Valerie less than 15% of the attorney
fees incurred in both the divorce and bankruptcy cases,' declaring that the fees “are not
reasonable, but are truly beyond reason for a marital estate of this size.” (R. 2155, 2157.)

Rejecting Valerie’s request for an award of one-half of the expenses to hire a full-
time nanny to take care of the minor children during Valerie’s ten-hour work days and
during the three to six days she is away from the home each month on required business
trips, the trial court found that the “infrequency” of Valerie’s required travel did not
justify the expense of a nanny. (R.2186-87.)

With respect to Valerie’s request that she be granted an award in the amount of
$64,000.00 for the payments she had been forced to make on the mortgage for the marital
residence, the trial court simply declared that Valerie “received the benefit and comfort of
living in the home and should not be granted judgment against [Harold] for having made
the payments on the home.” (R. 2205.)

Finally, with respect to Valerie’s request for back child support for the period of
October 1, 2001, to April 1, 2002, during which time Valerie “was forced to solely
provide for all of the children and family living expenses from her own funds ... even

though she was not working,” the trial court erroneously concluded that, “[a]s far as the

! Valerie testified at trial that she had hired other attorneys prior to engaging Mr. Thayer
as her legal counsel in the divorce case and that she paid approximately $12,000.00 in
attorney fees in addition to the fees charged by Mr. Thayer. (R. 2262:208-09.) However,
the trial court did not include those fees when reaching its award. (R. 2156, 2023.)
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court can determine, this matter has never been brought before the court and has not been
reserved by [Valerie].” (R.2171-72.)
It is from these rulings that Valerie appeals.
STATEMENT OF FACTS
1. The Parties’ Marriage

Valerie and Harold were married on November 22, 1986. (R. 5). At that time,
Valerie had one daughter, whom Harold later adopted. (R. 2216.) The parties also had
six biological children during their marriage. (/d.) Valerie had been employed for
several years at the beginning of the marriage, (R. 2262:261-65), but she became a full-
time mother to her then five young children in 1995.% (R. 2262:264.) At that time,
Harold became the family’s sole provider. (/d.; R. 2263:378.)

By 2001, the parties’ seven children were 19, 13, 10, 7, 5, 3, and 1 years old. (R.
2216). During that year, the parties’ marriage deteriorated, and they separated several
times beginning in May 2001. (R. 2262:38-39.) In June 2001, Harold voluntarily quit
his $95,000.00 per year® position at Novell to begin working for the Corporation of the
Presiding Bishopric (the “CPB”), at an annual salary of only $65,000.00. (R. 2262:141-
42; 2263:385, Pl.’s Ex. 18.) Valerie testified that, while it did not matter to her where
Harold worked, she had objected to Harold’s unilateral decision to quit his Novell

position because of the substantial loss of income. (R. 2262:142.) Despite Valerie’s

2Valerie testified that between 1995 and 2001, she did a few consulting jobs to eamn
income, earning about $3,000 total between 1999 and 2001. (R. 2262: 264, 266-67.)

3 Harold’s 2001 W-2 showed that, as of June 2001, Harold had earned $47,879.77 from
Novell. (PL.’s Ex. 18.) Thus, his total yearly salary for 2001 would have been over

$95,000.
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objections, Harold began working for the CPB in June 2001 4 (R.2262:142; 2263:385.)

After multiple separations, the parties permanently separated in October 2001,
when Valerie asked Harold to leave their home after learning that he had molested their
children. (R. 2262:38-39, 221; R. 2263:329.) At that time, Harold had not been
depositing his paycheck into the parties’ joint account. (R. 2265:737.) Thus, until the
parties stipulated to an order in May 2002, Valerie received no support from Harold, with
the exception of one check for $2,000, leaving Valerie, who was unemployed, to pay all
of the family’s monthly expenses, including the nearly $1,200.00 per month first
mortgage on the marital residence. (R. 2262:44, 131, 225, 266-67; R. 2265:737; Pl.’s Ex.
9)

2. The Divorce Proceedings

On April 4, 2002, Valerie filed her Complaint for Divorce with the Fourth Judicial
District Court. (R. 1-5.) In her Complaint, Valerie sought, inter alia, child support,
alimony, attorney fees, and the permanent custody of the children, subject to Harold’s
right to supervised visitation. Valerie simultaneously moved for an order of temporary
support and temporary custody subject to limited supervised visitation by Harold. (R. 8-
12.) At that time, Valerie had very little to support herself and her children and could not
meet the family’s monthly marital obligations. (R. 9-12.)

In its Order on Order to Show Cause, entered July 9, 2002, the trial court awarded

Valerie temporary custody of the children subject to Harold’s right to supervised

4 Harold subsequently left the CPB for Brigham Young University (“BYU”). (R. 2182;
2263: 388.) In February 2006, prior to being forced to resign from BYU, Harold grossed
approximately $5,996.00 per month. (R. 2181-82.)
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visitation, recognizing “[t]here is an issue regarding the extent and number of incidences
of sexual molestation and whether [Harold] is a danger to the children.” (R. 87.) The
court also ordered Harold to take a polygraph and continue certain psychosexual testing
with Dr. Roby and stated that it would review the visitation issue upon request of either
party after Harold completed the testing. (R. 86-87.)

In that July 2002 Order, the trial court also ordered Harold to pay $1,797 in child
support and $230 in alimony per month, specifically finding that Valerie “reserves the
right to argue retroactivity of support.” (R. 86.) The court further ordered Harold to
maintain health insurance on Valerie and the minor children and to maintain the parties’
car insurance. (Id.) The court awarded temporary possession of the marital residence to
Valerie and ordered that Valerie pay the first mortgage on the home. (/d.) The court
awarded temporary possession the parties’ 1991 Subaru, 1990 GMC truck, and 1977
LaSalle trailer to Harold and awarded the 1993 Suburban and the 1987 Ford Van to
Valerie, with the provision that both parties were restrained from “dissipating,
encumbering, or hiding assets” during the divorce proceeding. (R. 85.)

The trial court ordered the appointment of a Guardian ad Litem (“GAL”) on
December 26, 2002. (R. 124.) And the court entered a Case Management Order on
January 21, 2003, requiring the parties to produce, as part of their initial disclosures, bank
statements for all accounts, as well as credit card statements, bills, or other evidence of
the parties’ debts or obligations. (R. 129-31.) The Case Management Order also
provided that “[elach party will have unlimited interrogatories including discrete
subparts.” (R. 129.). This was the only Management Order entered in the case.
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a Harold’s Contemptuous Conduct

Throughout the course of the proceedings, Harold engaged in repeated conduct
designed to delay discovery and the conclusion of the matter, which resulted in greatly
increasing Valerie’s attorney fees. The first instance of such conduct was raised by
Valerie on September 24, 2003, in response to Harold’s motion for temporary relief. (R.
160, 183.) In her Counter-Affidavit, Valerie explained that Harold refused to comply
with the July 2002 Order by submitting to the polygraph and completing the
psychosexual testing. (R. 183.) Valerie also stated that Harold has “intentionally stalled”
the “final determination of child support, alimony, auto insurance, and medical
insurance” by his refusal to complete the testing ordered by the trial court.” (R. 182.)

Over six months later, Harold had still failed to comply with the trial court’s order.
As a result, the GAL filed a Motion to Compel Discovery, echoing Valerie’s concerns
about Harold’s evasive and dilatory conduct. In that motion, the GAL stated as follows:

The [GAL] has had to make extensive efforts to find out if [Harold] had in

fact completed [the] polygraph testing and ... the psycho-sexual evaluation

with Dr. Roby. While [Harold] did complete the psycho-sexual evaluation

which the [GAL] finally obtained from Dr. Roby, [Harold] did not submit

himself for the polygraph exam as previously ordered by the Court.

[T]he [GAL] believes the Court must address [Harold’s] failure to abide by

a Court order and his failure to respond to the discovery that has been

sought and ordered.
(R.210-11.)

In response, Harold admitted that he had undergone a polygraph examination but

claimed that he did not “have a copy in his possession.” (R. 221.) Harold also claimed

3 It appears that Harold’s motion was never submitted to the court for a ruling.
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that, while he had provided signed releases to the GAL to obtain the results of the
polygraph, he would “be willing to re-sign any release papers to have the results of the
polygraph examination released to the [GAL’s] office if the release papers have been
misplaced, and if a copy of the polygraph exam can be located.” (R. 220.)

However, nearly two months after Harold’s representations, neither the GAL nor
Valerie had been provided a copy of the polygraph examination. (R. 2249:19, 21.)
Harold also failed and refused to provide documents requested by Valerie concerning his
financial status. (R. 362; 2249:20.) Despite these repeated violations of tﬁe court’s
order, however, Harold moved the court to reduce his child support and to eliminate the
award of temporary alimony because of Valerie’s newly obtained job. (R. 160, 296.)
Valerie responded by filing her own Order to Show Cause and Request for Order for
Contempt based on Harold’s violations of the July 2002 Order. (R. 357-62.)

At the June 24, 2004 hearing on these motions, the GAL expressed her concerns
about Harold’s delay and failures to comply, noting that the case had “languish[ed]” for
two years. (R. 2249:18.) The GAL requested that the court require Harold to “obey the
terms of the order he stipulated to and willingly agreed to” and impose “specific cut-off
dates for discovery so we can be sure to have this information, so that ... this case ...
isn’t prolonged any further than what it already has.” (Id.)

After argument, the court refused Harold’s request for affirmative relief from the
award of temporary alimony based on Harold’s failure to comply with the court’s orders.
(R. 379, 2249:32.) The court also reserved Harold’s claim for a credit for overpayment
of child support “pending his completion of the psychosexual testing.” (R. 378.)
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Nearly two months after this hearing, Valerie subpoenaed the information
regarding Harold’s psychosexual evaluation from ISAT and Dr. Roby, (R. 384, 391), but
Harold had still failed to provide the necessary releases, resulting in ISAT’s motion to
quash the subpoena on the ground that “[t]here has been no waiver of the [patient-
therapist] privilege by the patient himself in this case.” (R. 462.) At the same time,
Harold had also failed to pay his share of the children’s medical and child care expenses
as ordered by the court. Thus, on August 19, 2004, Valerie filed an Order to Show Cause
and Motion to Compel. (R. 392-97, 400-46.) In her affidavit, Valerie emphasized the
need for receiving complete responses to her discovery request, declaring that she
“cannot go forward in preparation for trial without the requested items.” (R. 396).

At the September 21, 2004 hearing on Valerie’s motion, the court rejected
Harold’s excuses that he could not produce the records because they were not in his
possession. (R. 2250:8.) Based upon Rule 34, Utah Rules of Civil Procedure, the court
ordered Harold to provide all of the requested documents within two weeks. (R. 601;
2250:8.) The court further ordered that, if Harold did not have possession of certain
documents, he was required to provide releases for those records to the GAL and Valerie
within two weeks from the date of the hearing. (R. 601, 2250:8-9.) The court also
awarded Valerie judgments of $231 for unpaid medical expenses and $7,590 for unpaid
child care expenses. (R. 600-01.)

On October 8, 2004, more than two weeks after the September 21, 2004 Hearing,
Valerie’s counsel was forced to cancel the deposition of Dr. Roby because Harold had
still not complied with the court’s order to produce the records and provide the necessary
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releases. (R. 521.) Accordingly, on October 12, 2004, Valerie filed a Notice to Court of
Willful Refusal of [Harold] to Sign Releases. (R. 518-24.) Harold responded by filing a
Notice of Compliance on October 18, 2004, (R. 554-59), misrepresenting that he had
complied with the court’s order “when in reality he had only signed one release and
failed to produce any other documents.” (R. 2164.)

At the same time that he made this misrepresentation to the court regarding his
alleged compliance, Harold moved for unsupervised visitation based upon the
recommendation of Dr. Roby. (R. 551-53.) Harold also moved for a stay of judgment
to prevent Valerie from garnishing his wages to recover the judgment for unpaid child
care expenses. (R. 630-31.)

At a December 2, 2004 hearing, Harold withdrew his request for unsupervised
visitation, conceding that Dr. Roby may not have been qualified to render a visitation
recommendation when he had never actually seen Harold or the children. (R. 2251:3.)
Harold did argue his request to stay the garnishment, which the court denied. (R. 666.)

On March 23, 2005, over six months after he was ordered to produce all releases
for the financial information and psychosexual evaluations, Harold still had not produced
releases for the polygraph examination or for any of his financial institutions, forcing
Valerie to again file another Order to Show Cause to seek enforcement of the court’s
orders. (R. 701-02.) In that motion, Valerie also sought relief from Harold’s continuing
failure to pay the child care expenses and car insurance premiums. (R. 701.)

The trial court heard argument on Valerie’s order to show cause on April 18, 2005,
during which Harold argued that he had fully complied with the court’s orders. (R.
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2253:10-11.) However, the trial court declared that, “reviewing the file as a whole, it is
clear to the Court that [Harold] has not been forthcoming with the discovery responses as
requested by [Valerie].” (R. 2253:22-23.) The court therefore found Harold “in
contempt” and sentenced him to five days in jail. (R. 2253:27.) The court stayed the jail
sentence “due to the county jail being near capacity and only for that reason.” (R. 819.)
The court authorized Valerie’s counsel to prepare the needed releases and ordered Harold
to pay the attorney fees incurred to do so. (R. 819-20.) And the court awarded Valerie
the attorney fees incurred to bring the matter before the court. (R. 819.)

On April 28, 2005, Harold filed another “Notice of Compliance,” representing to
the court that he had provided signed releases for the polygraph information on April 25,
2005. (R. 791.) However, unbeknownst to anyone, Harold withdrew his releases two
weeks later on May 9, 2005, before the documents could be obtained. (R.2163.)

Also in April 2005, Harold filed his own order to show cause as to why Valerie
should not likewise be held in contempt for her alleged failure to comply with discovery
requests. (R. 771-73.) At the hearing regarding that motion, however, Valerie explained
that she had provided the information nearly two years before, that she had fully
answered the discovery requests, and that she was willing to supplement or update the
information, if necessary. (R. 2254:13-18.) The trial court agreed with Valerie,
declaring, “I don’t find the answer in regards to those issues [child care expenses] to be
insufficient on their face.” (R. 2254:19.) The trial court did order both parties to fully
update the documentation provided to each other within 30 days. (R. 823.) No finding of
contempt or other sanction against Valerie was ever made. (R. 822-23.)
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By October 7, 2005, Valerie had still not received any documents related to
Harold’s polygraph examination despite subpoenaing the information and providing the
signed releases from Harold, which she believed were still valid. (R. 2255:21.) The trial
court, also believing the releases to be valid, ordered that the documents be disclosed and
declared that, because Harold signed the releases, “the focus is going to shift to the
providers as to why they haven’t released it. If they want to come in and try to explain
and give me some legal basis for not releasing it ... I’ll hear it.” (R. 2255:30-31.) While
Harold renewed his claim to pursue unsupervised visitation during that hearing, he did
not inform the court that he had rescinded his releases. (R. 2255:9.)

Thereafter, on October 18, 2005, Valerie served Dr. Roby and the polygraph
testers with subpoenas duces tecum, requiring them to produce all information regarding
any tests conducted with Harold. (R. 886-91, 892-97.) On March 14, 2006,° Dr. Roby
objected to the subpoena, stating that “disclosing confidential information without proper
authorization constitutes unprofessional conduct.” (R. 953.) Valerie again served Dr.
Roby and the polygraph testers with additional subpoenas duces tecum on March 24,
2006. (R. 986-1009.) To prevent the disclosures, Harold moved to Quash Subpoenas
Duces Tecum, Reconsider Its Prior Ruling re: Lie Detector Tests and Prevent Further
Depositions. (R. 1010-17.)

Harold’s motion to quash was scheduled to be heard on May 15, 2006, along with

6 It appears that the reason for the delay between the date on which the subpoena was
served and the date on which Dr. Roby filed his objection is due to the automatic stay that
was imposed after Harold filed for bankruptcy on October 14, 2005. (See Respondent’s
Notice, R. 914 (stating that “this matter is stayed from further litigation, until the
bankruptcy matter has been resolved”).)
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Valerie’s two motions for contempt based on Harold’s failure to comply with discovery
requests and his failure to pay the court ordered child support and alimony. (R. 1042-43,
1054, 2256:22.) At the beginning of that hearing, Harold abruptly backtracked, stating
that he wanted “to not proceed on unsupervised visitation.” (R. 2256:7.) Harold then
entered into a stipulation in which he permanently waived his right to any visitation other
than visitation that “is supervised by a third party professional visitation supervisor such
as ACAFS or WillWin.” (R. 1337-38.) Harold also stipulated that Valeric made a prima
facie case of contempt regarding her two motions, reserving his right to argue against the
prima facie case of contempt at trial. (R. 2256:43)

On March 1, 2006, Harold filed a Verified Motion to Modify Alimony, Child
Support & Child Care & for Visitation Sanctions, in which he requested that the trial
court reduce his amount of child support and award him temporary alimony based on the
fact that he had recently lost his job, (R. 944), even though he had already remarried.’
(R. 2180.) Although Harold claimed in his motion that he should only be imputed
minimum wage as “his current income,” (R. 944), Harold ultimately admitted later at trial
that he had actually received his normal BYU monthly salary through April 1, 2006, and

received a lump-sum severance payment for earned leave of $2,942.82. (R. 2263:413-

7 Respondent also formally moved to amend his answer, on June 5, 2006, to allege that he
is entitled to alimony. (R. 1199-1201.) Although Harold’s motion was granted, (R.
2259:36), Harold’s replacement counsel established the unreasonableness of that request
by announcing to the court in a hearing held on November 14, 2006, that he was
“baffle[d]” and “amazed that [Harold’s previous counsel] filed a motion to amend
pleadings to allege alimony on the part of [his] client.” (R. 2261:38.) Because he
conceded that any “alimony order would ... be limited to a very short period of time and
[Valerie] probably wasn’t working and [Harold] was,” Harold’s counsel withdrew that
issue as a trial issue. (Id.)
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16.) Harold then began his new job with Medicity on May 3, 2006. (R. 2263:418.)
Thus, at no time during the pendency of Harold’s motion was Harold without income.
Yet, despite this fact, Harold unilaterally reduced the amount he paid as child support to
$45.00 and unilaterally eliminated any payment for alimony. As a result, on April 14,
2006, Valerie was forced to bring another Motion for Order to Show Cause to compel
Harold to comply with the court’s support orders. (R. 1019-20.) Valerie also requested
on May 8, 2006, that Harold be found in contempt for failing, inter alia, to (1) maintain
health insurance, (2) pay the parties’ car insurance, and (3) pay his share of the children’s
unpaid medical expenses. (R. 1071-72.)

Valerie’s motions were heard on June 15, 2006, during which Harold stipulated
that Valerie made a prima facie showing of contempt, (R. 2257:6), and the court entered
judgment in favor of Valerie, reserving the issue of contempt for trial. (R. 1340-41.)

Also in April 2006, Valerie served Harold with a second set of discovery requests,
seeking information related to Harold’s financial status. (R. 1294-1300.) Harold refused
to answer Interrogatory Nos. 8-15 on the ground that the interrogatories, including
discrete subparts, exceeded 25.% (R. 1287-89.) Harold also failed to produce any of the
requested documents. (R. 1287-92.) On June 15, 2006, Valerie’s counsel wrote to
Harold’s counsel, requesting that Harold provide responses to the outstanding discovery
or state the reasons he believed the requests to be unreasonable. (R. 1329.) Valerie’s

counsel also requested to depose Harold’s new wife, Ms. Bruni. (/d.) When Harold

% This is so despite the “unlimited interrogatories” provision in the Case Management
Order. (R.129.)
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refused to comply with these requests, Valerie again moved the court to compel Harold to
respond on July 13, 2006. (R. 1273-1316.)

As a result of Harold’s delays and to ensure that she received “complete disclosure
of all outstanding discovery” prior to trial, Valerie requested that the August 24, 2006
trial date be rescheduled after the discovery issues were resolved. (R. 1342-43, 1344-
1440.) Valerie emphasized the need to obtain complete discovery responses in sufficient
time to depose Ms. Bruni and then to adequately prepare for trial. (R. 1436-39.) Because
the information sought by Valerie was “needed by her to fully and adequately present her
claims at trial,” Valerie requested that the court continue the trial until the issues could be
resolved. (R. 1436.) The court rescheduled the trial date to November 22, 2006, (R.
1441), and set a hearing on Valerie’s motion to compel for August 24, 2006.

At that hearing, the trial court questioned Harold’s counsel regarding Harold’s
compliance. (R. 2259:61.) In response, Harold’s counsel, who had moved to withdraw,
essentially conceded to Harold’s pattern of evading discovery and disregarding the
court’s orders when he declared, “Your Honor, ... this is part of the problem that I’'m
having and I want you to remember this as far as my motion to withdraw. I tell my client
to do something, he doesn’t do it and then I look bad ...” (/d.) The court responded by
stating its perception that the case was “dragging out” because of the “recalcitrance on
[Harold’s] part, [and] his wife’s [Brenda] part.” (/d.)

Ultimately, the trial court found Valerie had a “reasonable basis” to seek the
financial information from Harold’s new wife, Brenda Bruni, because such documents
concerned Ms. Bruni’s ability to contribute to Harold’s financial expenses and whether
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Harold had been diverting funds to Ms. Bruni. (R. 2259:29.) The court ordered that
Valerie could depose Ms. Bruni by a subpoena duces tecum to obtain her “bank records.”
(R. 1760.) The court also ordered Harold to respond to the interrogatories to which he
had objected on the ground that they exceeded 25 and ordered Harold to produce his tax
records, W-2s for the years 2003 and 2005, and his cell phone records. (R. 1759.) The
court ordered both parties to provide complete sets of bank account statements, revolving
account statements, and updated financial statements, declaring that the documents must
be provided within 30 days and that depositions must be conducted within 60 days from
the date of the hearing. (R. 1758-59.) Of course, Harold did not provide the information
within the 30 days. (R. 1703-04.)

During the entire litigation, Valerie was forced to spend valuable financial
resources to deal with Harold’s “recalcitrance” and delay tactics, but never received the
full amount of court ordered child support, child care, and unreimbursed medical
expenses. (R. 1448-49.) At a hearing held on August 28, 2006, the court awarded
Valerie judgment in the amount of $3,612.00 for the unpaid child support, day care
expenses, and unpaid medical insurance. (R. 1819.) The court also found Harold in
contempt for failing to pay the ordered child support and alimony, and it reserved the
issue of Valerie’s legal fees for trial, specifically finding that she “substantially prevailed
on the issues before the Court today.” (R. 1818;2260:31.)

Valerie noticed Brenda’s and Harold’s depositions for October 11, 2006, and
October 13, 2006, respectively, (R. 1546), but was forced to cancel both depositions
when Harold and Brenda continued to refuse and failed to produce the documents and
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information previously requested. (R. 1704.) Harold’s deposition was rescheduled for
November 6, 2006, (R. 1559), but he again failed to adequately respond to the discovery
requests. (R. 1704.) As of November 6, 2006, Valerie had still not received the cell
phone records, the complete set of bank account statements, the monthly statements for
Harold’s revolving accounts, and full information on his medical, life, disability, and
health insurance. (R. 1703-04.) Faced with this complete and deliberate lack of
compliance despite previous findings of contempt, Valerie filed a motion on November 7,
2006, just two weeks before trial, requesting that Harold’s default be entered as a
sanction for his conduct. (R. 1563-64.) In that motion, Valerie detailed Harold’s
extensive history of contemptuous conduct by refusing to comply with her discovery
requests and the court’s orders. (R. 1563-1712.)

The court heard argument on Valerie’s motion on November 14, 2006, just one
week before trial was to begin. At that hearing, Harold appeared with new counsel and
no real excuse as to why he had not fully complied with all the discovery requests. To
the contrary, Harold’s new counsel agreed that Valerie is “entitled” to the documents, and
he represented that “we’ll continue to try to get it and we’ll provide it as soon as we do
getit....” (R.2261:20.) After argument, the court found that Harold’s hands “are very
unclean” because of his “unvarying pattern in this case” “to duck and to evade and to
avoid and to withhold.” (R. 2261:43-44.) The court did not enter Harold’s default, but it
did order that: “If it turns out that we get to trial and [Valerie] is unable to present the
necessary evidence based on [Harold’s] failure to provide the necessary evidence through
the discovery, I'm going to make the ruling that [Harold] will be precluded from

4837-3031-6803/C0006-001 21



defending on that issue.” (R. 2261:43, 45.) The court also reinstituted Harold’s 5-day
jail sentence to be served after conclusion of the trial. (R. 2261:44, 47.)

The trial began on November 22, 2006. Valerie provided substantial testimony
regarding Harold’s contemptuous conduct and violations of court orders. Indeed, Valerie
provided uncontested testimony that Harold had dissipated the marital estate, in direct
contravention of the court’s July 2002 Order, by selling the GMC truck and trailer
temporarily awarded to him, by abandoning exercise equipment owned by the parties,
and by giving Ms. Bruni the parties’ entertainment center. (R. 2262:112, 113, 114;
2264:563, 571, 572-73; 2265:623.) Valerie also testified about the numerous discovery
battles she had with Harold over matters essential to Harold’s quixotic claim for
unsupervised visitation and his believed financial status. (R. 2262:181-99, 203-04.)
Valerie also testified that, early in the proceedings, Harold’s legal counsel told Valerie
that if she did not accept a settlement proposed by Harold, he would “delay and delay and
delay this case until you pay out more in attorney’s fees than you’ll ever see out of my

client.” (R. 2262:203.)

The trial concluded in December 2006. The court then issued a Memorandum
Decision, but not until May 2007. (R. 2027-87.) Despite finding Harold in contempt for
violation of several interim court orders, including failing to maintain health insurance
and pay insurance premiums, failing to maintain car insurance, failing to pay medical
expenses, disposing of marital assets, failing to pay child care expenses, failing to pay
alimony, unilaterally reducing child support, failing to pay child support, and failing to
comply with discovery requests, (R. 2156-57, 2160-67, 2173, 2174, 2186, 2189, 2192,
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2193, 2195, 2196, 2198), the trial court then only awarded Valerie $12,502 in her
attorney fees for the divorce case, which was less than 15% of her total attorney fees
incurred. In so doing, the trial court reasoned that the attorney fees incurred were truly
“beyond reason for a marital estate of this size.” (R.2157.)
SUMMARY OF ARGUMENT

As discussed more fully below, the trial court erred in (1) refusing to award
Valerie alimony, (2) awarding Valerie less than 15% of her attorney fees incurred in the
divorce and bankruptcy proceedings, (3) finding Valerie’s request for nanny care was
unreasonable, (4) refusing to award Valerie any portion of the payments she made to the
parties’ home mortgage after the parties separated, and (5) finding that Valerie did not
raise and reserve her right to argue for retroactive support. Accordingly, Valerie requests
that this Court reverse the trial court on those issues and hold that, due to the court’s
failure to enforce sanctions against Harold for his continuous and willful refusals to
provide discoverable documents, Valerie was prejudiced in her ability to present her case
such that she is entitled to a new trial to determine the parties’ income, assets, and debts.

First, the trial court abused its discretion in denying Valerie’s request for alimony
because it failed to properly consider each of the Jones factors required in an alimony
determination and, more specifically, failed to determine Harold’s ability to pay.
Additionally, the court erred in refusing to impute as income to Harold his Novell salary
when the undisputed evidence established that Harold had the ability to earn such an
income. Finally, the trial court abused its discretion in failing to enforce sanctions
against Harold despite the fact that Harold’s conduct prejudiced Valerie and deprived her
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of her right to a fair trial.

Second, the trial court erred in finding that the amount of attorney fees incurred by
Valerie was unreasonable given the undisputed evidence that Harold’s contemptuous and
willful misconduct resulted in delays in the proceedings and caused Valerie’s fees to
increase “substantially.”

Third, the trial court erred in finding that Valerie’s request for nanny care was
unreasonable when the clear weight of the evidence demonstrated that nanny care was the
only available option to Valerie give that her job demands that she be away from home
on business trips from three to six days each month.

Fourth, the trial court erred in denying Valerie any portion of the $64,000 she paid
to the parties’ home mortgage after their separation because Valerie is entitled to be
reimbursed for the contribution that she made to the home’s equity.

Finally, the trial court erred in finding that Valerie did not raise and reserve her
right to argue retroactive support when the evidence clearly establishes that she requested
retroactive support in her Complaint and the trial court reserved that issue for trial.

ARGUMENT
1. THE TRIAL COURT ABUSED ITS DISCRETION IN DENYING ALIMONY

Although a trial court has broad discretion in determining alimony, it “must
exercise its discretion in accordance with the standard(s) that have been set by this
Court.” Jones v. Jones, 700 P.2d 1072, 1074 (Utah 1985). Those standards mandate that
the trial court “consider ‘at least the following factors in determining alimony: (i) the
financial condition and needs of the recipient spouse; (ii) the recipient’s earning capacity
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or ability to produce income; (iii) the ability of the payor spouse to provide support; and
(iv) the length of the marriage.”” Williamson v. Williamson, 1999 UT App 219, | 8, 983
P.2d 1103 (quoting Utah Code Ann. § 30-3-5(7)(a) (1998)).° The failure to properly
consider each of these factors, often referred to as the Jones factors, is an abuse of
discretion. Willey v. Willey, 866 P.2d 547, 550 (Utah Ct. App. 1993). Also, even if the
trial court has considered each of the Jones factors, its alimony award may still be
reversed if it is shown “that such a serious inequity has resulted as to manifest a clear
abuse of discretion.” Bakanowski v. Bakanowski, 2003 UT App 357, § 10, 80 P.3d 153
(internal quotations omitted).

As discussed more fully below, the trial court’s ruling that Valerie could not
recover alimony is erroneous in at least three respects. First, the trial court abused its
discretion by failing to consider each of the required Jones factors. Second, the trial
court’s failure to preclude Harold from defending against Valerie’s claim that Harold’s
new wife either shared, or was able to share, his living expenses resulted in a serious
inequity manifesting an abuse of discretion. Third, the trial court erred when it refused to
impute income to Harold in the amount that he had earned during the marriage.

a. The Trial Court Failed to Consider Each of the Jones Factors

To properly consider each of the Jones factors, this Court has held that the trial

court must “move beyond merely considering [the parties’] incomes and inquire more

fully into their financial situations, including [a party’s] new spouse’s financial ability to

? Section 30-3-5 has subsequently been amended to require the consideration of
additional factors. See Utah Code Ann. § 30-3-5(7)(a) (2002).
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share living expenses with him [or her].” Williamson, 1999 UT App 219 at | 11 (internal
quotations omitted). Such an “in-depth consideration of the parties’ circumstances is
necessary to fulfill the goal of alimony, which is to equalize the parties’ standards of
living, not just their incomes, in those cases in which insufficient resources exist to
satisfy both parties’ legitimate needs.” Id. A trial court abuses its discretion if it fails to
conduct such a consideration into the parties’ circumstances and instead attempts to
“simply equalize [the parties’] income.” Bakanowski, 2003 UT App 357 at ] 12.

In this case, the trial court analyzed only the first two Jones factors, finding that
Valerie’s monthly expenses, excluding her monthly donation to the LDS Church and her
attorney fees, exceeded her income by $2,548.75 per month. (R. 2184; 2262:141.) The
trial court did not, however, conduct a similar analysis of Harold’s ability to pay. Indeed,
although the court found that Harold had the ability to earn $5,996.00 gross per month,'®
(R. 2180), the court did not review or consider Harold’s living expenses, other than to
declare that the $2,252.00 he claimed he paid to his new wife for her mortgage and living
expenses was not “unreasonable.” (R. 2179.) The court made no other analysis or

finding concerning any additional monthly expenses that Harold may have had."! (Id)

19" As discussed infa, the trial court erred in refusing to impute a higher monthly income
of $95,000 per year to Harold based on his demonstrated ability to earn that salary during
the marriage before he unilaterally quit his Novell job.

'! The only reference the trial court made to any additional monthly expenses that Harold
may have had was when it declared, “[w]ere this court to award [Valerie] the monthly
alimony of $3,259.00 she seeks, plus the monthly average child-care cost of $380.00
awarded to her by the court (for a total of $3,639.00), [Harold], according to his financial
declaration, would have $73.46 left of his net income to pay child support and the rest of
his monthly expenses.” (R. 2176.) However, the trial court never made any finding
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Given that Valerie presented evidence at trial to show that Harold’s claimed monthly
expenses were inflated, increasing over $1,700.00 per month in just the one year prior to
trial, (R. 2264:548), the record is not uncontroverted such as to allow the Jones factors to
be applied as a matter of law by this Court. Therefore, “[w]ithout a finding on reasonable
expenses, [this Court is] unable ... to determine [Harold’s] actual ability to pay and,
therefore, to balance [Valerie’s] needs against [Harold’s] ability to pay as required in
Jones.” Bell v. Bell, 810 P.2d 489, 493 (Utah Ct. App. 1991); see also Baker v. Baker,
866 P.2d 540, 547 (Utah Ct. App. 1993) (“[S]limply stating such earnings does not
amount to an adequate finding of fact as to his ability to provide support. To be
sufficient, the findings should also address his needs and expenditures, such as housing,
payment of debts, and other living expenses.”)

Rather than considering Harold’s ability to pay, the trial court based its refusal to
award alimony on the parties’ relatively equal incomes. Indeed, despite finding that
Valerie had a monthly deficit of over $2,500.00, (R. 2184), the trial court refused to
award her any alimony after she obtained her “new well-paying job,” (R. 2176), because
Valerie made about $675 per month more than Harold. (R. 2177.) But merely stating
and comparing the parties’ respective incomes is insufficient to satisfy this Court’s
mandate that the court conduct an in-depth consideration of the parties’ circumstances.
See Williamson, 1999 UT App 219 at § 11. The trial court’s analysis should have

focused on equalizing the parties’ standards of living, not their incomes. Id. Because the

regarding the amount of Harold’s reasonable monthly expenses which would have
allowed it or this Court to determine Harold’s ability to pay alimony.
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trial court failed to do so, this Court should reverse the trial court’s ruling on alimony,
including its ruling that Harold was entitled to a credit for past alimony paid, and remand
for a proper in-depth consideration of the parties’ circumstances.

b. The Trial Court Abused Its Discretion in Failing to Impute Additional
Income to Harold

Additionally, this Court should also hold that the trial court abused its discretion in
failing to impute additional income to Harold after finding that he was voluntarily
underemployed. “[W]hen determining an alimony award, it is appropriate and necessary
for a trial court to consider all sources of income that were used by the parties during
their marriage to meet their self-defined needs, from whatever source—overtime, second
job, self-employment, etc., as well as unearned income.” Griffith v. Griffith, 959 P.2d
1015, 1017-18 (Utah Ct. App. 1998), aff’d by Griffith v. Griffith, 1999 UT 78, 985 P.2d
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