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IN THE UTAH COURT OF APPEALS

YOUNG LIVING ESSENTIAL OILS,
LC, a Utah limited liability company,

Plaintiff and Appellee,
v.

CARLOS MARIN,

Defendant and Appellant.

BRIEF OF APPELLEE

Case No. 20080624-CA

BRIEF OF APPELLEE

I. JURISDICTION AND NATURE OF THE CASE

This is an appeal from a 26 March 2008 Order of the Fourth District Court (Judge
Samuel McVey) granting Appellee Young Living Essential Oils, LC’s motion for partial
summary judgment and denying Appellant Carlos Marin’s motion for partial summary
judgment (R. 451-462), and the 12 June 2008 Final Judgment of the same lower court in
favor of Young Living awarding damages, pre- and post-judgment interest, and
attorney’s fees and costs, including the costs and fees expending collecting the judgment
and the costs of appeal (R. 500-505, 563-565).

Appellee Young Living Essential Oils, LC will be referred to herein as “Young

Living” and Appellant Carlos Marin as “Marin”.
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This Court has jurisdiction pursuant to Utah Code Annotated § 78A-4-103(2)(j),
and to the Utah Supreme Court’s Order effective 17 August 2008 transferring the case to
this Court.

II. STATEMENT OF THE ISSUES AND STANDARDS OF REVIEW

1. Did the trial court correctly conclude that the implied covenant of good
faith and fair dealing cannot circumvent the parol evidence rule to impose new,
independent duties in an expressly integrated written agreement? This Court
reviews questions of law for correctness, giving no deference to the trial court. State v.
Pena, 869 P.2d 932, 935 (Utah 1994). This Court reviews the determination that an
agreement is integrated under a clearly erroneous standard. Bennett v. Huish, 155 P.3d
917, 925 (Utah App. 2007), citing Spears v. Warr, 2002 UT 24, {18, 44 P.3d 742 (Utah
2002).

Marin’s Response to Motion for Partial Summary Judgment and Counter-Motion
for Partial Summary Judgment preserved this issue for review. (R. 119).

2. - 3. Did Marin preserve the attorney’s fees and costs issues for review?
“To preserve an issue for appeal, the appellant must have raised ‘a timely and specific
objection’ before the trial court. We will not address an issue if it is not preserved or if
the appellant has not established other grounds for seeking review.” H.U.F. v. W.P.W.
_P3d__,2009, WL 304711 (Utah 2009) (quoting State v. Low, 192 P.3d 867 (Utah
2008) (emphasis added) (Copy at Addendum 1).

“The standard of review on appeal of [the amount of] a trial court's award of

attorney fees is patent error or clear abuse of discretion.” Kendall Insurance, Inc. v. R &
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R Group, Inc., 189 P.3d 114 (Utah App. 2008) (citing Jensen v. Sawyers, 2005 UT 81, §
127, 130 P.3d 325 (Utah 2005) (alteration in original) (quoting Valcarce v. Fitzgerald,
961 P.2d 305, 316 (Utah 1998)).

“A trial court's decision to award the prevailing party its costs will be reviewed
under an abuse of discretion standard.” Jensen v. Sawyers, 2005 UT 81, § 140, 130 P.3d
325, 351 (Utah 2005), quoting Young v. State, 2000 UT 91, § 4, 16 P.3d 549.

Marin did not preserve these issues for review. His Objection to Plaintiff’s
Proposed Final Judgment and Fee Affidavit (R. 499) was untimely filed. Rule 7(f)(2),
Utah R. Civ. P.

III. CONSTITUTIONAL PROVISIONS, STATUTES, AND RULES

Summary Judgment - Rule 56(c), Utah Rules of Civil Procedure:

(c) Motion and proceedings thereon. The motion, memoranda and
affidavits shall be in accordance with Rule 7. The judgment sought
shall be rendered if the pleadings, depositions, answers to
interrogatories, and admissions on file, together with the affidavits,
if any, show that there is no genuine issue as to any material fact and
that the moving party is entitled to a judgment as a matter of law. A
summary judgment, interlocutory in character, may be rendered on
the issue of liability alone although there is a genuine issue as to the
amount of damages.
IV. STATEMENT OF THE CASE

On 26 July 2006, Plaintiff/Appellee Young Living Essential Oils, LC, a Utah
limited liability company (“Young Living”), filed its complaint against
Defendant/Appellant Carlos Marin (“Marin”), for breach of contract, unjust enrichment,

quantum meruit, fraud, breach of implied covenant of good faith and fair dealing, and

negligent misrepresentation in the Fourth District Court. (R. 1-23).
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On 18 December 2006, Marin filed his Amended Answer. (R. 52-63).

On 21 March 2007, Young Living filed its Motion for Partial Summary Judgment
(Breach of Contract Claim) (R. 74) with a supporting Memorandum and accompanying
affidavits (R. 69-72, 75-105). On 4 April 2007, Marin filed his Response to Motion for
Partial Summary Judgment and Counter-Motion for Partial Summary Judgment (R. 110-
119), with a supporting affidavit (R. 120-127). On 13 August 2007, Young Living filed
its Reply and Opposition to Defendant’s Counter-Motion for Partial Summary Judgment
(R. 130-170; see also Errata at R. 308-311), with supporting affidavits and declarations
(R. 171-287). On 27 August 2007, Marin filed his Reply (R. 293-295).

At a 1 October 2007 hearing on the motions, the trial court (Judge Samuel
McVey) granted Young Living’s motion for partial summary judgment on its contract
claim and denied Marin’s cross-motion for partial summary judgment. (R. 312). On 26
March 2008, the trial court signed the Order granting Young Living’s motion for partial
summary judgment and denying Marin’s cross-motion for partial summary judgment (R.
451-462).

On 27 May 2008, Young Living filed a motion to voluntarily dismiss its remaining
claims against Marin, filed its affidavit of attorney’s fees and costs (R. 463-495), and
submitted a proposed Final Judgment (R. 503-505).

On 11 June 2008, Marin filed an Objection to Plaintiff’s Proposed Final Judgment
and Fee Affidavit (R. 496-499).

On 12 June 2008, the trial court entered the Order dismissing Young Living’s

remaining claims (R. 500-502) and entered its Final Judgment (R. 503-505).

4



On 14 July 2008, Marin filed his Notice of Appeal (R. 513-514).

On 4 November 2008, Young Living filed a Motion to Amend Final Judgment
Nunc Pro Tunc (to correct Young Living’s correct name and corporate status from
“Young Living Essential Oils, Inc., a Utah Corporation” to “Young Living Essential Oils,
LC, a Utah limited liability company” on the caption of the Final Judgment to conform to
the caption on the Complaint) (R. 556-558). On 14 November 2008, the trial court
granted Young Living’s motion (R. 561-562) and entered a Final Judgment Amended
Nunc Pro Tunc (R. 563-565).

V. STATEMENT OF FACTS

The following undisputed facts are taken verbatim from the Court’s 26 March 208
Order (R. 462-458) except that, pursuant to Rule 24(d), Utah Rules of Appellate
Procedure, “Young Living” replaces “Plaintiff,” and “Marin” replaces “Defendant” here:
A, Valid Contract

1. After negotiations, Plaintiff Young Living Essential Oils, LC (“’Young Living”)
a Utah corporation, ultimately executed a written agreement (“Agreement”) with
Defendant Carlos Marin (“Marin”) on 12 January 2005.

2. In their Agreement, Marin expressly represented and warranted that he had
“significant experience as a Distributor/Leader”, had “numerous contacts with potential
Distributor/Leaders” whom he could “bring to the Company and sign as new distributors
with the Company”, and had “successful, favorable experience in providing Services
such as the duties as contemplated herein.”

3. Paragraph 18, the last paragraph of their Agreement directly above the

5



signature blocks, is labeled “Entire Agreement” (underline in original) and states in part:

“there are no representations, warranties, or other agreements between the Parties in
connection with the subject matter hereof except as specifically set forth herein.”
B. Young Living’s Obligations

4. Under paragraph 4 of their Agreement, Young Living agreed to pay Marin
advance payments of

$25,000 on execution of the Agreement (12 January 2005);

$25,000 on 15 February 2005;

$25,000 on 15 March 2005, and

$25,000 on 15 April 2005.

5. According to their Agreement, these advances and other specified performance
bonuses were to help Marin devote “all his time and attention into [sic] recruiting
additional distributors underneath him and training them” and were expressly intended
“to entice [Marin] to quickly build an organization by devoting the necessary time to it.
Also, [they] will provide him with a quick resource of cash to build the business.”

6. Under paragraphs 4 and 4.1, these advanced amounts were to be offset by any
payments due Marin for commissions and “Fast Cash” bonuses.

7. Under paragraph 4.3, Young Living gave Marin a product credit of $5,000 for
January 2005, and $5,000 for February 2005 “to be used for samples in attracting new
Distributor/Leaders.”

111
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C. Marin’s Obligations

8. Under paragraph 3.3 of their Agreement, Marin agreed to “devote his full time
and attention to recruiting new Distributor/Leaders” to sell Young Living’s products.

9. Under paragraph 3.4 of their Agreement, Marin agreed that he would meet the
following performance guarantees of cumulative “auto ship” sales volume by the
specified dates:

$5,000 by 15 February 2005;

$30,000 by 15 March 2005;

$100,000 by 15 April 2005;

$300,000 by 15 May 2005;

$600,000 by 15 June 2005, and

$900,000 by 15 July 2005.

10. Paragraph 6.1 of their Agreement provides for Marin’s payment of Young
Living’s “loss and damage” and “legal fees” arising from “contravention . . . of any of the
terms and conditions imposed on [Marin] pursuant to this Agreement.”

D. Young Living’s Performance and Marin’s Breach

11. On 12 January 2005, in connection with the execution of their Agreement,
Young Living paid Marin a $25,000 advance.

12. On 15 February 2005, Marin met his $5,000 cumulative “auto ship” sales
volume performance guarantee under paragraph 3.4 of his Agreement.

13.  Accordingly, on 15 February 2005, Young Living paid Marin another

$25,000 advance.



ship” sales volume performance guarantee under paragraph 3.4 of his Agreement.

15. On 15 March 2005, Young Living paid Marin another $15,000 advance based
on Marin’s representation that he would meet his 15 March 2005 performance guarantee
of $30,000 in cumulative sales volume by 15 April 2005.

16. On 15 April 2005, Marin had failed to meet his 15 March 2005 $30,000 (let
alone his 15 April 2005 $100,000) cumulative “auto ship” sales volume performance
guarantee under paragraph 3.4 of his Agreement.

17. Through June 2006, Marin had generated a grand total of less than $36,000 in
cumulative “auto ship” sales volume.

E. Damages

18. Young Living paid Marin $65,000.00 in advances.

19. In 2005 and 2006, Marin earned a total of $3,637.57 in commissions from
Young Living.

20. Marin never earned “Fast Cash” bonus payments.

21. Paragraph 4 of the Agreement states that the “monies advanced to [Marin]
will be offset by any payments due [Marin] under the Fast Cash Program as calculated
below. Also, these payments will be offset by any commission payments due [Marin]
each month as calculated by the standard commission payout plan. . . . If any of the
advanced amounts are not repaid by the commission payouts or Fast Cash at the end of
the guaranteed payments, these amounts will be deducted from any future commission

payout . ...”



VI. SUMMARY OF ARGUMENT

Marin argues that his admitted failure to meet agreed-upon performance
guarantees was excused because of Young Living’s prior breach of the implied covenant
of good faith and fair dealing by failing to provide “marketing tools” by a purported
deadline. As a result, Marin argues, this Court should reverse the trial court’s order
granting Young Living’s motion for summary judgment on its breach of contract claim.

Marin makes three supporting arguments:

(1) He claims his affidavit raised a genuine issue of material fact about whether
there was an additional central oral term connected with the parties’ written agreement;

(2) He claims the course of dealing between the parties should have been
considered in connection with whether Young Living breached the covenant of good faith
and fair dealing; and

(3) He claims the parol evidence rule is not implicated by his affidavit since the
implied covenant of good faith and fair dealing is a part of every contract, and his
affidavit related to breach of that covenant and not to adding an oral term.

Marin’s arguments are without merit based on a single dispositive undisputed
material fact, and a bright-line rule of law. The dispositive undisputed material fact: the
parties’ contract contained a clear integration clause.

After the trial court ruled in this matter, the Utah Supreme Court announced a
bright-line dispositive rule that applies here: “[I]n the face of a clear integration clause,

extrinsic evidence of a separate oral agreement is not admissible on the question of



integration.” Tangren Family Trust v. Tangren, 2008 UT 20 § 17, 182 P.3d 326, 332
(Utah 2008).
Marin failed to preserve the attorney’s fees and costs issues for appeal.
VII. ARGUMENT
A. THE TRIAL COURT CORRECTLY CONCLUDED THAT, UNDER

EITHER THE IMPLIED COVENANT OF GOOD FAITH AND FAIR

DEALING OR THE PAROL EVIDENCE RULE, MARIN’S AFFIDAVIT

WAS NOT ADMISSIBLE TO ADD A TERM TO THE PARTIES’

EXPRESSLY INTEGRATED WRITTEN AGREEMENT

Marin claims this Court should reverse the trial court’s order granting Young
Living’s motion for summary judgment for Marin’s breach of contract because his
affidavit raised a genuine issue of material fact. Marin claims the disputed issue of fact is
whether Young Living orally agreed to supply Marin with the “marketing tools”
necessary for him to satisfy his performance guarantees. Marin asserts that Young
Living’s failure to supply such “marketing tools” by a purported deadline constituted “a
prior material breach of its obligation of good faith and fair dealing which excused Mr.
Marin from further performance under the Agreement, and specifically excused him from
his performance guarantees.” (App. Br. 14-19).

Notwithstanding his assertions to the contrary, Marin offered his affidavit not as
evidence of the parties’ course of dealing in connection with Young Living’s covenant of
good faith and fair dealing, but as evidence of an additional term not included in the
parties’ expressly integrated written agreement. The trial court correctly concluded that

Marin’s affidavit was not admissible for that purpose under either the implied covenant

of good faith and fair dealing or the parol evidence rule.
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1. This Court Can Summarily Affirm Based on a Single Undisputed Material
Fact and a Recent Dispositive Holding by the Utah Supreme Court. Since the trial
court ruled, the Utah Supreme Court announced a bright-line rule that is dispositive here.
Thus, Marin’s appeal can be summarily disposed of based on a single undisputed material
fact and a single dispositive rule of law.

a. The Dispositive Undisputed Material Fact: The Parties’ Contract
Contained a Clear Integration Provision. This is the last paragraph of the parties’ 9-
page Agreement directly over Marin’s signature:

Entire Agreement.

This Agreement constitutes the entire agreement between the Parties hereto
pertaining to the subject matter hereof and supersedes all prior and
contemporaneous agreements and understandings of the Parties, and there
are no representations, warranties, or other agreements between the Parties
in connection with the subject matter hereof except as specifically set forth
herein. No supplement, modification, amendment, waiver or termination of
this Agreement shall be binding unless executed in writing and signed by
the Parties hereto. . . .

(R. 6, copy at Addendum 2). As the trial court noted, Marin has failed to address,
explain, or dispute this or any other provision in his Agreement. Indeed, Marin
acknowledged in the court below that this integration clause was part of a “valid”
1

Agreement and that the terms “are what they are”.

In short, this is a clear integration provision.

'See R. 63 92 and 62 § 5; see also R. 118-119 9 1-2; Rule 7(c)(3)(A) and (B), Utah R.
Civ. P. (R. 6 q 18 (emphasis added); R. 101 § 3; R. 118-119 4 1-2; Rule 7(c)(3)(B), Utah
R. Civ.P; cf. R. 21 q§ 10-11, 14; R. 63 § 2 and 62 ¥ 5).

11



b. The Dispositive Rule of Law: Where There Is A Clear Integration
Provision, No Extrinsic Evidence of a Separate Oral Agreement Is Admissible. In
May 2008, the Utah Supreme Court expressly held: “[I]n the face of a clear integration
clause, extrinsic evidence of a separate oral agreement is not admissible on the question
of integration.” Tangren Family Trust v. Tangren, 2008 UT 20 § 17, 182 P.3d 326, 332
(Utah 2008).”

The Utah Supreme Court’s holding is dispositive here. Since the parties’
Agreement contained a clear integration clause, Marin’s affidavit is not admissible to add
an oral term to the parties’ written agreement.

This Court should summarily affirm and award Young Living its fees and costs of
appeal.

2. Even Under Prior Law, the Trial Court Was Correct in Excluding Marin’s
Affidavit as Evidence to Add an Oral Term to the Parties’ Expressly Integrated
Written Agreement.

a. The Proper Legal Framework for Analysis. To determine whether the trial
court’s conclusion was correct under the prior law, it is important to understand the
proper legal framework for analysis:

(1) Contract interpretation is a question of law: “[I|nterpretation of a contract

is a question of law.” Dennis Dillon Oldsmobile, GMC v. Zdunich, 668 P.2d 557, 561

? Tangren applies retroactively: “The general rule from time immemorial is that the
ruling of a court is deemed to state the true nature of the law both retrospectively and
prospectively.” Malan v. Lewis, 693 P.2d 661, 676 (Utah 1984). Marin cannot argue that
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(Utah 1983), citing Morris v. Mountain States Tel. & Tel. Co., 658 P.2d 1199 (Utah
1983).

(2) Threshold question: Is the agreement integrated? As a preliminary matter,
before a trial court can consider evidence of terms outside a parties’ written agreement, it
must consider whether that agreement is integrated. Hall v. Process Instruments &
Control, 890 P.2d 1024, 1026-27 (Utah 1995) (Utah Supreme Court affirmed where trial
judge excluded parol evidence offered to add terms to a written agreement that was
complete on its face), citing Union Bank v. Swenson, 707 P.2d 663, 665 (Utah 1985).

“An agreement is integrated where the parties thereto adopt a writing or writings
as the final and complete expression of the agreement.” Smith v. Osguthorpe, 2002 UT
App 361, 417, 58 P.3d 854 (Utah App. 2002)(quotations and citation omitted).

(3) Whether a contract is completely integrated is a preliminary question that
may be resolved in summary judgment: AGI v. First Affiliated Securities, 912 F.2d
1238, 1245 (1()‘h Cir. 1990) (summary judgment affirmed where, under Utah law, trial
judge refused to consider parol evidence of purported additional oral terms of expressly
integrated written agreement).

(4) Admissibility and integration are questions of law: “Whether evidence is
admissible is a question of law, which we review for correctness, incorporating a clearly
erroneous standard of review for the subsidiary factual determination of whether the

parties adopted a writing as a complete integration of their agreement.” Bennett v. Huish,

he justifiably relied on prior decisions such as Hall since Marin argues that the parol
evidence rule does not even apply here. Id.; App. Br. at 23.
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155 P.3d 917, 925 9§ 18 (Utah App. 2007), citing Spears v. Warr, 2002 UT 24, |18, 44
P.3d 742 (Utah 2002).

(5) The trial court considers all relevant evidence including the parties’
course of dealing to determine whether an agreement is integrated: Before Tangren,
a trial court was required to consider all relevant evidence, including the parties’ course
of dealing, in determining whether an agreement was integrated. Hall v. Process
Instruments & Control, 890 P.2d 1024, 1026-27 (Utah 1995). If there is a clear
integration clause, the parties’ course of dealing may not be used to add implied terms.

Indeed, the three “course of dealing” cases cited by Marin about implied terms
(App. Br. 19-23) are distinguishable: none of the contracts involved in those cases
contained an integration clause. See Brown v. Moore, 973 P.2d 950, 954 (Utah 1998); St.
Benedicts Dev. v. St. Benedicts Hosp., 811 P.2d 194, 200 (Utah 2001); Andalex
Resources, Inc. v Myers, 871 P.2d 1041, 1048 (Utah App. 1994).

As the supreme court pointed out in Tangren, Hall did not contain an integration
clause either: “Thus, we were not presented with the issue we face in this case: whether
extrinsic evidence of a separate oral agreement regarding the contract is admissible in the
face of a clear integration clause.” Tangren, 182 P.2d at 331 n.19. The supreme court
concluded: “To the extent our statements in Bullfrog Marina, Inc., Eie, Spears, and Hall
suggest that extrinsic evidence of a separate oral agreement is admissible where the

contract contains a clear integration clause, we disavow them.” Id.
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(6) Is there ambiguity or fraud? If an agreement is integrated, and if the
defendant fails to claim ambiguity or fraud, extrinsic evidence is not admissible to add a
term to an integrated written contract. Hall, 890 P.2d at 1026-27.

(7) The covenant of good faith and fair dealing cannot be construed to add
new terms to a parties’ agreement: “[T]he covenant of good faith and fair dealing
cannot be construed to establish new, independent rights or duties not agreed upon by the
parties.” Andalex Resources, Inc. v. Myers, 871 P.2d 1041, 1048 (Utah App. 1994),
citing Brehany v. Nordstrom, Inc., 812 P.2d 48, 55 (Utah 1991); accord Brown, 973 P.2d
at 955 (“a contrary holding would ‘establish new, independent rights or duties not agreed
upon by the parties’”).

b. The Trial Court’s Application of the Law: Review of All Relevant
Evidence. In applying this legal analysis, the trial court stated: “Based on all the
relevant evidence submitted by the parties, the Court concludes as a preliminary matter
that the parties intended their Agreement to be a complete integration and the final
expression of their agreement.” (R. 455). The trial court’s conclusion was correct.

(1) The Parties’ Contract Contains An Express Integration Provision. The
trial court first noted that its determination was

based in part on the express integration provision direction over [Marin’s]

signature in the Agreement itself which [Marin] has neither disputed nor

explained. Although not conclusive®, the Court finds this express provision
particularly persuasive.

? As discussed above, the T angren case now makes a clear integration clause conclusive:
“[I]n the face of a clear integration clause, extrinsic evidence of a separate oral agreement
is not admissible on the question of integration.” Tangren Family Trust v. Tangren, 2008
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Id. The trial court was referring to the last paragraph of the parties’ 9-page Agreement:

Entire Agreement.

This Agreement constitutes the entire agreement between the Parties hereto
pertaining to the subject matter hereof and supersedes all prior and
contemporaneous agreements and understandings of the Parties, and there
are no representations, warranties, or other agreements between the Parties
in connection with the subject matter hereof except as specifically set forth
herein. No supplement, modification, amendment, waiver or termination of
this Agreement shall be binding unless executed in writing and signed by
the Parties hereto. . . .

(R. 6, copy at Addendum 2). As the trial court noted, Marin has failed to address,
explain, or dispute this or any other provision in his Agreement. Indeed, Marin
acknowledged in the court below that this integration clause was part of a “valid”
Agreement and that the terms “are what they are”.* As discussed above, since Tangren
the existence of this clear integration clause is now dispositive and would end the
analysis: no extrinsic evidence of a separate oral agreement would be admissible.
Tangren, 2008 UT 20 9 17, 182 P.3d 326, 332 (Utah 2008).

(2) It Is Unreasonable That Such A Crucial Term Would Be Omitted. The
trial court also noted that

the Agreement itself sets out in detail the rights and obligations of the

parties, including various deadlines for their performance. It therefore begs
the question: if, as [Marin] contends, the purported term that [Young

UT 20 9 17, 182 P.3d 326, 332 (Utah 2008). But Tangren was decided after the trial
court’s ruling.

*See R. 63 2 and 62 § 5; see also R. 118-119 9 1-2; Rule 7(c)(3)(A) and (B), Utah R.
Civ. P. (R. 6 § 18 (emphasis added); R. 101 § 3; R. 118-119 9 1-2; Rule 7(c)(3)(B), Utah
R. Civ. P.; ¢f. R. 21 99 10-11, 14; R. 63 2 and 62 9 5).
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Living] breached was so critical to [Marin’s] performance, why was it not
included in the parties’ Agreement?

(R. 455.)
(3) The Parties’ Course of Dealing Belies Marin’s Current Assertions and

Confirms that Young Living Acted in Good Faith. As for the parties’ course of

dealing, the trial court noted that

the email communications between [Marin] and [Young Living] submitted
to the Court are devoid of any reference by [Marin] to [Young Living’s]
breach of this purported critical term. The Court finds particularly
persuasive an email exchange between [Marin] and [Young Living’s]
general counsel on February 3, 2005, two days after the deadline [Marin]
contends that Plaintiff was to provide promised “marketing tools”. Instead
of complaining about how [Young Living’s] recent breach would prevent
his further performance, [Marin] represented that he could expand [Young
Living’s] business into several foreign markets. Indeed, in the submissions
before the Court, there is no written notice of the purported breach to give
[Young Living] the contractually-required 10-day opportunity to cure.

(R. 455-454). The trial court added:
The Court notes that oral representations of additional terms have been
accepted by other courts notwithstanding an integration clause in a written
agreement. But those cases are most often in the context of a construction
contract where the performance of the parties manifests their agreement or
consent to “extras” beyond a written agreement. Therefore, those cases are
distinguishable.
(R. 454). In addition, the undisputed facts disclose that, in compliance with its obligation
of good faith and fair dealing, and based on Marin’s assertion that he would make up for
his admitted breach of a performance guarantee, Young Living paid an advance to Marin
after Marin’s breach (]14. and 15., supra at 7-8).
(4) Marin’s Assertions About A Purported Oral Agreement Are Indefinite

and Unclear. The trial court also identified that Marin’s “assertions of [ Young Living’s]
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representations lack foundation as to the circumstances including who made the
purported representation or representations and when such representations were made.”
Id. Marin’s assertions were also directly contradicted by the affidavits of the Young
Living executives who would have made the claimed representations. (R. 173, 179-180.)
The trial court concluded:
In sum, based on all the relevant evidence submitted by the parties, the
Court rejects [Marin’s] assertions that the parties intended to be bound by terms
not found in their written Agreement and concludes as a threshold matter that the
parties’ Agreement was integrated.
1d
(5) Marin’s Reliance on The Covenant of Good Faith and Fair Dealing is
Misplaced. Finally, the trial court concluded that Marin’s claim of Young Living's
breach of the implied covenant of good faith and fair dealing “is misplaced” since “[i]t is
well settled that the implied covenant of good faith and fair dealing cannot be used to
impose new, independent duties in a written agreement.” (R. 456). In this regard, the
trial court quoted Slicex, Inc. v. Aeroflex Colorado Springs, Inc., 2006 WL 2927768
(D.Utah) n.1:
The implied covenant of good faith and fair dealing is “implied in contracts
‘to protect the express covenants or promises of the contract’” ... "[T]he
doctrine of good faith and fair dealing does not serve to import new
obligations into a contract. It merely controls how the obligations stated
within the contract are to be performed.’”
(Case cites omitted) (Copy at Addendum 3).

(6) Marin’s Claims Necessarily Implicated the Parol Evidence Rule. The trial

court also concluded that Marin’s claim that Young Living “breached a purported oral
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term necessarily implicates the parol evidence rule.” Id. The trial court then quoted Hall,
890 P.2d at 1026-1027, noting “[i]t is well settled that”

the [parol evidence] rule operates, in the absence of fraud or other
invalidating causes, to exclude evidence of contemporaneous
conversations, representations, or statements offered for the purpose of
varying or adding to the terms of an integrated contract.

Id. (italics in original; citing inter alia Eie v. St. Benedict's Hosp., 638 P.2d 1190, 1192

(Utah 1981); Restatement (Second) of Contracts §§ 213-14 (1981)). (R. 456).

(7) Marin Made No Claim of Fraud or Ambiguity. Since Marin did not claim
either fraud or ambiguity, the trial court correctly concluded that his “assertions offered
for the purpose of adding to the terms of the parties’ integrated Agreement must be
excluded. Hall, 890 P.2d at 1026-27.” (R. 454).

In sum, the trial court correctly concluded under both the implied covenant of
good faith and fair dealing and the parol evidence rule that, based on all of the relevant
evidence in the record, Marin’s affidavit was not admissible to add a term to the parties’
integrated Agreement. Since the trial court’s conclusion was correct, and its finding that
the parties” Agreement was integrated was not clearly erroneous, this Court should affirm
the award of summary judgment against Marin on Young Living’s breach of contract

claim and the final judgment.

B. MARIN FAILED TO PRESERVE THE ISSUE OF ATTORNEYS’ FEES
FOR APPEAL

The Utah Supreme Court recently instructed

[t]o preserve an issue for appeal, the appellant must have raised “a timely
and specific objection” before the trial court. We will not address an issue

19



if it is not preserved or if the appellant has not established other grounds for
seeking review.

HUF.v. WP.W. _ P3d__ ,2009, WL 304711 (Utah 2009) (quoting State v. Low,
192 P.3d 867 (Utah 2008) (emphasis added) (Copy at Addendum 1).

In this case, Marin did not raise a timely objection to Young Living’s Proposed
Judgment or to Young Living’s Affidavit of Attorneys’ Fees and Costs. Pursuant to Utah
Rules of Civil Procedure, Rule 7(f)(2), “[o]bjections to the proposed order” shall be filed
within five days after service.” Here, Young Living filed and served its Proposed Final
Judgment and Affidavit of Attorneys’ Fees on 27 May 2008. (R. 505, 492). Following
this Marin was allowed five (5) days, plus three (3) days for service by mail (Rule 6(¢)),
by which to file any objection to the Proposed Final Judgment including the Affidavit of
Attorneys’ Fees and Costs, making any objection due on 6 June 2008. Marin did not file
his objection with the trial court until 11 June 2008. (R. 499).

Thus, Marin did not timely object to Young Living’s Proposed Final Judgment
and Affidavit of Attorney’s Fees and Costs. By failing to do so, Marin failed to preserve
the issue of the reaso<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>