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IN THE UTAH COURT OF APPEALS

MARIAN C. OLSON,
Appellant,
Vs.
Case No.: 20080666
BRADLEY L. OLSON,

Appellee.

BRIEF OF APPELLEE
Bradley L. Olson

STATEMENT OF JURISDICTION
The Utah Court of Appeals has jurisdiction over this matter pursuant to Utah Code
Ann. § 78A- 4-103(2)(h) and Utah R. App. P. 3 and 4.

ISSUES PRESENTED FOR REVIEW

In her opening brief the Appellant (“Wife”) identifies twelve issues, provides only
two standards of review and, contrary to Rule 24(a)(5)(A) Utah R. App. P., gives no citation
to the record as to where any of the twelve issues were préserved. Because Rule 24(a)(5)
requires that a separate standard of review be identified for each issue, the brief'is technically
deficient. In order to analyze the issues raised by Wife (and give organization to respond to

the overlapping issues) Husband has re-framed the issues as follows:



Issue 1: The trial court did not commit error when it pierced the corporate veil and

treated all the corporation’s (B & B Drywall, Inc.) assets and liabilities as part of the marital

estate.

Standard of Review: The trial court’s decision to disregard a corporation and treat it
as the parties’ alter ego presents a mixed question. The ultimate determination to disregard
the corporation is a legal question which will be reviewed for correctness. However, because
this presents an issue which is highly fact-dependent, the trial judge is accorded a broad
measure of discretion when applying the legal standard to a given set of facts. Valcarce v.
Fitzgerald, 961 P2d 305, 311 (Utah 1998). (“The finding that an easement exists is a
conclusion of law. Such a finding is, however, the type of highly fact-dependent question,
with numerous potential fact patterns, which accords the trial judge a broad measure of
discretion when applying the correct legal standard to the given set of facts. We therefore

overturn the finding of an easement only if we find that the trial judge's decision exceeded

the broad discretion granted. See State v. Pena, 869 P.2d 932, 937 (Utah 1994).”)

! This issue responds to the following issues raised in Wife’s brief: I. The court’s
ruling which requires the parties to sell the Nibley house to pay the Cache Valley Bank
debt violates Utah Code Annotated §30-2-5; II. The trial court erred in finding that
Marian Olson was liable to Cache Valley Bank for the debt of B&B Drywall, Inc., when
she did not personally guarantee the debt; III. The combined effect of the court’s rulings
was to illegally elevate the rights of Cache Valley Bank and Bradley Olson above those of
Marian Olson: V. The debt to Capitol Building Supply was not a marital debt; but the
LKL debt was a marital debt; and VIII. The division of the parties’ remaining assets was
‘inequitable.



The broad discretion accorded the trial court also reflects the reality that the alter ego
issue presented in this appeal arises in the context of the division of the marital estate.
Trubetskoy v. Trubetskoy, 2009 UT App 77, § 8 (holding “[t]rial courts have considerable
discretion in determining . . . property distribution in divorce cases, and [their decisions] will
be upheld on appeal unless a clear and prejudicial abuse of discretion is demonstrated.”
Stonehocker v. Stonehocker, 2008 UT App 11, § 8, 176 P.3d 476 (omission in original)

(quoting Howell v. Howell, 806 P.2d 1209, 1211 (Utah App. 1991)). Indeed, the trial court's

discretion is so broad "that its actions enjoy a presumption of validity." Elman v. Elman,
2002 UT App 83,9 17,45 P.3d 176.

Lastly, because the determination of the correctness ofa court’s application of a legal
standard is extremely fact-sensitive, Wife has the burden to first marshal all evidence
supporting the trial court’s findings and then show that the evidence is legally insufficient

to support the findings even in the light most favorable to the trial court. Chen v. Stewart,

2004 UT 82 9 20, 100 P.3d 1177; Reid v. Mutual of Omaha Ins. Co., 776 P.2d 896, 899
(Utah 1989).

Issue 2: The trial court did not err in its ruling relating to alimony.

Standard of Review: This issue requires application of an abuse of discretion

standard. Andrus v. Andrus, 2007 UT App 291, 169 P.3d 754; See also Howell v. Howell,

806 P.2d 1209, 1211 (Utah App.1991) (applying the abuse of discretion standard of review

for alimony determinations).



Issue 3: The record supports the trial court’s finding as to the value of the home.

Standard of Review: A valuation issue is reviewed under a clearly erroneous standard

of review. Stonehocker v. Stonehocker, 2008 UT App 11, 944, 176 P.3d 476 (“We defer to
the trial court in its findings of fact related to property valuation and distribution. See

Howell v. Howell, 806 P.2d 1209, 1211 (Utah App.1991) (Findings of fact in divorce appeals

are subject to the clearly erroneous standard of review such that due regard shall be given to
the opportunity of the trial court to judge the credibility of the witnesses.)” (internal quotation

marks omitted)).

Issue 4: Husband did not benefit by selling assets in violation of the court order.

Standard of Review: “Trial courts have considerable discretion in determining . . .
property distribution in divorce cases, and [their decisions] will be upheld on appeal unless

a clear and prejudicial abuse of discretion is demonstrated.” Stonehocker v. Stonehocker,

2008 UT App 11, 9 8, 176 P.3d 476 (omission in original).

Issue 5: The trial court did not err in disallowing evidence from Jack Peterson, a

Certified Public Accountant.

Standard of Review: The admission or non admission of evidence is reviewed under

a standard granting the trial court broad discretion. In re Determination of Rights to Use All
Water, 982 P.2d 65, 72 (Utah 1999). “In civil cases such as the present one, where the

evidence sought to be introduced does not raise concerns of the type that have produced



heightened standards of sensitivity, a trial court decision to admit evidence is reviewed under
a broad grant of discretion.” See Pena, 869 P.2d at 938.”
Issue 6: The trial court did not err in failing to award either party attorney fees.

Standard of Review: The standard of review for an award of attorney fees is based on

an abuse of discretion standard. “[Utah Code § 30-3-3] grants trial courts the power to award
attorney fees in divorce cases, which award must be based on evidence of the reasonableness
of the requested fees, as well as the financial need of the receiving spouse, and the ability of
the other spouse to pay. Both the decision to award attorney fees and the amount of such fees
are within the sound discretion of the trial court.” Child v. Child, 2008 UT App 338, citing

Crouse v. Crouse, 817 P.2d 836, 840 (Utah App. 1991) (additional citation omitted).

Issue 7: The trial court did not err in dismissing the protective order.

Standard of Review: The application of a statute (in this case Utah Code Ann. § 78B-

7-115) is reviewed for correctness unless the trial court is given a measure of discretion. The
legal effect of specific facts “is the province of the appellate courts, and no deference need
be given a trial court's resolution of such questions of law.” Drake v. Industrial Comm'n, 939
P.2d 177, 181 (Utah 1997). However, “policy considerations and other factors” may

influence the appellate court “to define a legal standard so that it actually grants some

operational discretion to the trial courts applying it.” State v. Vincent, 883 P.2d 278, 282,

citing Pena, 869 P.2d at 935-36.



Issue 8: Judge Jones did not commit error in refusing to recuse Judge Willmore from
presiding over the case after Judge Judkins recused himself from the case.

Standard of Review: This issue presents a question of law and will be reviewed for

correctness. Lunt v. Lance, 2008 UT App 192 97, 186 P.3d 978 (“Determining whether a
trial judge committed error by failing to recuse himself . . . is a question of law, and we

review such questions for correctness.” State v. Tueller, 2001 UT App 317, § 7, 37 P.3d

1180 (alteration in original)” (quoting State v. Alonzo, 973 P.2d 975, 979 (Utah 1998)).

Issue 9: Husband requests attorney fees and costs for the frivolous issues pursued on

appeal.

Standard of Review: This issue is presented for the first time on appeal to this Court.

CONSTITUTIONAL PROVISIONS, STATUTES, ORDINANCES, RULES
AND REGULATIONS DETERMINATIVE OF CASE

Utah Code Ann. § 78B-7-115 (effective February 7, 2008, formerly codified as §
30-6-15):

78B-7-115. Dismissal of protective order.

(1) A protective order that has been in effect for at least two years may be
dismissed if the court determines that the petitioner no longer has a reasonable
fear of future abuse. In determining whether the petitioner no longer has a
reasonable fear of future abuse, the court shall consider the following factors:

(a) whether the respondent has complied with treatment
recommendations related to domestic violence, entered at the time the
protective order was entered,

(b) whether the protective order was violated during the time it was in
force;

(c) claims of harassment, abuse, or violence by either party during the
time the protective order was in force;

(d) counseling or therapy undertaken by either party;
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(e) impact on the well-being of any minor children of the parties, if
relevant; and
(f) any other factors the court considers relevant to the case before it.

(2) The court may amend or dismiss a protective order issued in accordance
with this part that has been in effect for at least one year if it finds that:

(a) the basis for the issuance of the protective order no longer exists;

(b) the petitioner has repeatedly acted in contravention of the protective
order provisions to intentionally or knowingly induce the respondent to violate
the protective order;

(c) the petitioner's actions demonstrate that the petitioner no longer has
a reasonable fear of the respondent; and

(d) the respondent has not been convicted of a protective order violation
or any crime of violence subsequent to the issuance of the protective order, and
there are no unresolved charges involving violent conduct still on file with the
court.

(3) The court shall enter sanctions against either party if the court
determines that either party acted:

(a) in bad faith; or
(b) with intent to harass or intimidate either party.

(4) Notice of a motion to dismiss a protective order shall be made by
personal service on the petitioner in a protective order action as provided in
Rules 4 and 5, Utah Rules of Civil Procedure.

(5) If a divorce proceeding is pending between the parties to a protective
order, the protective order shall be dismissed when the court issues a decree
of divorce for the parties if:

(a) the petitioner in the protective order action is present or has been
given notice in both the divorce and protective order action of the hearing; and
(b) the court specifically finds that the order need not continue.

(6) When the court dismisses a protective order, the court shall immediately
issue an order of dismissal to be filed in the protective order action and
transmit a copy of the order of dismissal to the statewide domestic violence
network as described in Section 78B-7-113.

STATEMENT OF THE CASE
This is a divorce action. On April 16, 2008, after two full days of trial (February 6

and 7, 2008) and another one-half day of trial and oral argument (February 28, 2008), Judge



Clint S. Judkins issued his decision from the bench. (See Transcript, April 16, 2008, Tr. 708-
723) Husband’s counsel was directed by the trial court to prepare formal Findings of Fact
and Conclusions of Law, which were filed with the trial court on April 30, 2008. Wife
objected to the proposed Findings and Conclusions, and the trial court set the matter for a
hearing on the objections.

On June 30, 2008, the trial court conducted a hearing on Wife’s objections and also
a separate motion filed by Husband to require the parties to accept an offer from a third party
to purchase the Nibley property (home and shop) for the sum of $550,000.00. The trial court
overruled all of Wife’s objections (with the exception of one proposed finding relative to
alimony and “fault”) and granted Husband’s motion regarding the sale of the Nibley house.
The trial court ordered the parties to attend a closing on or before July 15, 2008. Husband’s
counsel was directed by the trial court to prepare a formal order relative to the sale of the

property and to title it “Temporary Order.” The Temporary Order was prepared and filed

July 3, 2008.

On July 11, 2008, Wife’s counsel filed an objection to the content and form of a
proposed Temporary Order. Once the objection was filed, the trial court set the matter for
a hearing on the objection, which occurred on July 21, 2008.

On July 21, 2008, at the conclusion of the hearing, the trial court signed the Findings
of Fact and Conclusions of Law, the Decree of Divorce, and the Temporary Order. On July

23, 2008, Wife’s counsel mailed a Notice of Appeal to the trial court.



STATEMENT OF FACTS

Wife’s “Statement of Facts” does not accurately set forth the facts ultimately
determined by the trial court. Wife omits from her brief any mention of key findings that are
essential to understanding the trial court’s ultimate division of the marital estate in this case.

Notably absent from Wife’s Statement of Facts are the trial court’s findings
concerning: (a) co-mingling of the parties’ personal finances and the corporation finances
(Findings #15, #16 and #17); (b) the trial court’s mixed finding and conclusion that the
parties “willfully siphoned off corporate funds to their own personal benefit” and that thg
corporate veil should be disregarded (Conclusion #5); (c) the trial court’s finding that Wife’s
testimony lacked candor and credibility (Finding #41); (d) the finding concerning Wife’s
failure to deliver approximately ninety six thousand dollars ($96,000.00) worth of corporate
equipment in her possession to the corporate creditor which held a valid UCC lien on such
equipment (Findings #10 and #39); and (e) Wife’s failure to account for money the parties
kept in a safe in their house (Finding #40), which accounting was ordered by the trial court
at the outset of the case. (Order on Order to Show Cause, Docket December 9, 2005.)

Wife’s Statement of Facts do not mention her own testimony at trial (reinforced by
her deposition testimony) that she was aware of the intermingling of corporate and personal
funds. (Finding #15 and Conclusion #5) It fails to address the testimony from the company
accountant (David Saunders, CPA) which impeached Wife’s testimony that she had no

knowledge of the co-mingling or that the company funds were being used to pay the parties’



personal (non-corporate) expenses. (Finding # 15) Wife dismisses without discussion the
findings of the trial court -- based on testimony which was not rebutted -- that the building
lot as well as significant portions of the home and shop were acquired with corporate funds.
Her brief seeks to dismiss evidence that the corporation made trades of labor and materials
with various subcontractors when the parties built the Nibley house and shop -- all paid for
by the corporation, but titled in their names. (Findings #6 and #7)

Because Wife’s statement of the facts omits important findings made by the trial court
Husband believes this Court should review the issues presented on this appeal by reference
to the formal Findings of Fact and Conclusions of Law as set forth in Appendix 1 of this
brief.

SUMMARY OF ARGUMENT

After taking oral and documentary evidence, and having an opportunity to judge the
credibility of the witnesses, the trial court determined that the evidence justified treating the
parties’ corporation (B & B Drywall) as the alter ego of the parties. In support of this
determination the trial court made several findings: 1) that the parties were the only
shareholders, officers, and directors of the closely held corporation; 2) that the parties had
knowingly co-mingled their personal and the corporation’s finances; 3) that the parties had
knowingly and willfully siphoned off corporation funds for their personal benefit; 4) that the
parties had improperly dominated the corporation for their personal benefit; 5) that the

corporation was undercapitalized; 6) that the corporation had never paid dividends; 7) that

10



the parties had not observed corporate formalities; and 8) treating the corporation separately
under the circumstances of this case would lead to an unjust or inequitable result.

Consequently the trial court included all of the corporate assets and debts as part of
the marital estate and then proceeded to order an equitable division of those assets and
liabilities it determined comprised the marital estate. Wife asserts that the findings do not
justify application of the alter ego doctrine. In addition Wife asserts that the trial court’s
award of $1,000.00 per month alimony (beginning the month after the sale of the parties
home) is inadequate and that the order of the trial court to the effect that each party to bear
their own attorney fees is in error.

Wife appeals multiple issues. However, because she failed to ascertain the correct
standards of review for the several issues she raises, her brief merely re-argues the same facts
that were unpersuasive to the trial court. Wife frames certain issues as questions of law to
avoid the marshaling requirement. In doing so, however, she fails to take advantage of the
opportunity that marshaling provides: to take a second look at the issue in light of the broad
deference owed to the fact finder at trial. Consequently the issues Wife raises are not
meritorious, because they are not discussed in light of the controlling case law or the
controlling standards of review. The trial court did not commit error as to any of the issues
Wife raises and there is ample evidence in the record to sustain the trial court’s findings and
conclusions. Taking into consideration the facts and circumstances of this case, the trial

court’s ruling implements an equitable division of the marital estate.

11



Because several of the issues are fact sensitive, Wife has the burden to first marshal
all evidence supporting the trial court’s findings and show that the evidence supporting the
trial court’s ruling is legally insufficient to support the findings, viewing it in the light most
favorable to the court below. In the absence of proper marshaling this Court traditionally
assumes the evidence adduced at trial supports the trial court’s findings and accordingly

affirms.

ARGUMENT
1. The trial court did not commit error in piercing the corporate veil and treating
all the corporation’s assets and liabilities as marital assets and marital debts, and
ordering an equitable distribution of what the court determined to be the marital
estate.

This issue presents a mixed standard of review, with the trial court accorded a broad
measure of discretion when applying the correct legal standard to the given set of facts.
Wife attempts to circumvent the burden to marshal the evidence by attempting to frame her
appealed issues as questions of law. There are several problems with this approach. First,
it ignores the mixed standard of review this issue requires. (See p. 2, infra) Second, in so
doing, Wife completely mischaracterizes what the trial court found and ordered. The trial
court did not find that Wife was personally liable to Cache Valley Bank for a corporate debt.
The trial court did not find or make Wife personally liable for any separate debt of Husband

in violation of Utah Code Ann. § 30-2-5. The trial court found that the totality of the

evidence supported a determination that the corporation was the alter ego of the parties and

12



that to accomplish an equitable distribution of the marital estate, all of the corporation assets
and liabilities should be treated as marital assets and marital liabilities. (Finding #23;
Conclusions #2, #6 and #7) The trial court then proceeded to make an equitable distribution
of what the trial court determined to be the total marital estate. (Finding #18,; Conclusion #7)
The trial court, after hearing all the evidence and having an opportunity to judge the
credibility of the witnesses, found there was a sufficient factual basis to meet the legal
requirement to treat the corporation as the alter ego of the parties. Wife claims that the trial
court did not mention veil piercing in its Findings of Fact and Conclusions of Law. (Wife's
brief p. 12) This is not true. The trial court entered detailed findings and conclusions
supporting such. Wife objected to the proposed findings and conclusions, and the trial court
overruled her objections. The trial court’s relevant findings and conclusions supporting its
decision to treat the corporation as the alter ego of the parties are set forth below. A fair and
impartial reading of these findings and conclusions reveals that the trial court was familiar
with applicable law and made ample findings in support of its decision:?
FINDINGS OF FACT
[...]
3. Smithfield Home. At the time of the parties marriage, Wife
owned a home in- Smithfield, Utah which she and her prior Husband had

acquired 11 years earlier. After the marriage the parties lived in the
Smithfield home for nine (9) years, during which time both parties

? Husband has provided emphasis by underlining particularly relevant portions of
a finding and/or conclusion.
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contributed to the mortgage payments and maintenance of the home.
Husband testified that he also contributed improvements to the Smithfield
residence in the form of finishing basement rooms and other construction
labor and materials, which he estimated, based on his construction
experience, exclusive of his labor to be approximately $6-8,000.00.
Husband further testified that materials that were purchased for the

improvements to the Smithfield home were run through and “expensed off”
through the drywall business, B & B Drywall, Inc.

4. B & B Drywall Incorporation. After the parties were married,
Husband incorporated his drywall and acoustical business. Following
incorporation, the Husband and Wife were equal (50%/50%) shareholders,
were both directors, as well as officers of the corporation and each drew a
salary from the corporation. Husband acted as the corporation’s president
and secretary, and the Wife acted as the corporation’s vice-president.

L]

6. Nibley Home. In November 1996, the parties acquired a
building lot in Nibley, Utah. The lot was acquired in the parties’ joint
names. [Petitioner’s Ex. #I, tab 27] The building lot was purchased for
$48.500.00 and was purchased with B & B Drywall, Inc., funds. During
late 1997 and early 1998 the parties constructed a home on the lot in
Nibley, Utah. The Nibley residence is approximately 6,000 square feet and
lies on the west bank of the Blacksmith Fork River in Nibley, Utah. The
home is completely finished (sheet rocked and painted throughout)
including the basement. The 6.000 square foot home was constructed
partially with a $125.000.00 construction loan from Cache Valley Bank,
which the parties obtained in November 1997. [Petitioner’s Ex. #1, tab 3]
Husband testified that a significant amount of the building materials

(lumber, drywall. wiring, etc.) used to build the home was purchased by B
& B Drywall, Inc.. and “expensed off” by the corporation; that labor from

B & B employees. was used in the construction of the home; that trades

(primarily labor) were made by B & B with other subcontractors (electrical,
foundation, framing, etc.) which benefitted the parties personally, and
which the parties never reimbursed B & B Drywall. Husband also testified
that the $125.000.00 construction loan was used primarily for the

acquisition of building materials and that primarily B & B traded labor with
other subcontractors.
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7. Nibley Shop. In addition to the Nibley home, the parties
constructed a large shop adjacent to the home. Husband testified that the
shop was built at a cost of approximately $75,000.00. Husband testified
that the materials and labor for the shop also came from B & B Drywall,
Inc. The shop is entirely finished - sheet rocked and painted - and has
balconies at both the east and west ends of the shop. After the shop was
built it was used primarily to store B & B equipment and supplies as well
as some of the parties’ personal property, including the Husband’s
woodworking equipment which was also purchased with B & B funds.

[L.]

10. Equipment in Nibley Shop. The Court finds from a
preponderance of the evidence that Petitioner had control over and cannot
account for substantial property stored in the Nibley shop including the B
& B equipment and other property as evidenced by the photographs taken
by Terry Oliver. a loan officer for Cache Valley Bank, all the parties guns,
as well as the money in the two (2) safes. Petitioner testified she has
disposed of all of the guns, including Respondent’s guns.

[.]

14.  Timeshare. InMarch 2001, the parties purchiased a timeshare
from Worldmark (formerly Trendwest Resorts) for $10,440.00. Husband

testified that from the date of purchase until he left the marital residence in
December, 2004 that B & B Drywall, Inc., paid the installment payments

and quarterly dues on the timeshare. The purchase contract lists the parties
and B & B Drywall, Inc., as the purchaser of the timeshare interest.

[Respondents Ex. #1, tab 8] The Court finds that the Petitioner has had
exclusive possession, control, benefit, and use of the same since their
separation in December 2004. The Court finds the value of the timeshare to
be $6,500.00 and the Court awards it to the Petitioner as her sole and
separate property, she also being solely responsible for any and all debt or
maintenance on such.

15. Knowledge of Co-mingling of Business and Personal

Accounts. Wife claimed that she was unaware that the family business (B

& B Drywall, Inc.) had been used to pay for the construction of the home,
the shop. home furnishings, personal woodworking tools, the timeshare,

their personal living expenses and/or other non-business expenditures.
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However, she was an officer, director and shareholder of the company since
its incorporation and she testified that as vice-president part of her job
duties included balancing the bank statements. David Saunders, the B &
B Drywall. Inc., company accountant, testified that Wife gave him
instructions not to reconcile the bank statements because she had already
done that. During the process of reconciling the bank statements she would
have had an opportunity to see exactly what the company checks were being
written for. Furthermore Wife also admitted during cross-examination that
in her deposition she testified that she was aware that the company had
purchased personal items such as a treadmill. golf clubs, and other items
without claiming the items as income from the corporation. Husband
testified that it was not uncommon for them to utilize the B & B checking
account to purchase personal goods as well as to place personal items on the
company credit card and then pay off the company credit card using a
company check. According to Husband’s testimony, these items included
the timeshare, materials for the Nibley home, home furnishings such as
couches, personal woodworking equipment, a pool table, and other
furnishings and fixtures. The Court finds that both the parties knew they
were using B & B Drywall funds for their personal use and benefit.

16.  Cache Valley Bank Loans. Greg Miller, President of Cache
Valley Bank, testified that with respect to the $250,000.00 loanto B & B
Drywall that both parties participated in the initiation of the loan. The
Court finds the total debt to Cache Valley Bank is approximately
$326,328.00, plus accruing interest. While the loan documents are only
signed by Brad Olson in his capacity as President<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>