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L

JURISDICTIONAL STATEMENT

An appeal may be taken from a district or juvenile court to the appellate court with
jurisdiction over the appeal from all final orders and judgments, except as otherwise
provided by law. Utah Rules of Appellate Procedure, Rule 3.

IL.

STATEMENT OF ISSUES AND STANDARD OF REVIEW
Issue #1: Did the trial court err in failing to set éside the default judgment against
: Defendant/Appellant Wheeler RV Las Vegas, LLC, pursuant to Utah Rule of Civil
Procedure 60(b)(4), due to the judgment being void for want of personal jurisdiction over

Defendant/Appellant?

Standard of Review: De novo. Kamdar & Co. v. Laray Co., 1991 UT App LEXIS

102, 93, 815 P.2d 245. Franklin Covey Client Sales v. Melvin, 2000 UT App 110, 48, 2

P.3d 451.

This issue was preserved in the trial court. See pp. 30-33 of the record.

Issue #2: Did the trial court err in failing to set aside the default judgment against
Defendant/Appellant Wheeler RV Las Vegas, LLC, pursuant to Utah Rule of Civil
Procedure 60(b)(1), due to the judgment being obtained through mistake, inadvertence,
surprise, and/or excusable neglect?

Standard of Review: Abuse of discretion. Salt Lake Hardware Co. v. Neilson Land

& Water Co., 1913 Utah LEXIS 80, 96, 134 P. 911.
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This issue was preserved in the trial court. See pp. 30-33 of the record.

Lss_u_ejﬁ: Did the trial court err in failing to set aside the default judgment against
Defendant/Appellant Wheeler RV Las Vegas, LLC, as such failure is contrary to Utah’s
strong policy of adjudicating matters on the merits, as opposed to the default process?

Standard of Review: Abuse of Discretion/Clear Error. Swallow v. Kennard, 2008

UT App 134, 919, 183 P.3d 1052.
This issue was preserved in the trial court. See pp. 30-33 of the record.
1.

STATEMENT OF THE CASE

In or around December 2002, Plaintiffs/Respondents (hereinafter, “Plaintiffs”)
purchased a Recreational Vehicle (hereinafter, “RV”) from Wheelers RV Las Vegas from
Defendant/Appellant’s (hereinafter, “Defendant”) predecessor in interest. (See pg. 2 of
the record, § 7.) In or around December 2004, Defendant acquired the assets, but not the
liabilities for prior sales, of Wheelers RV Las Vegas. (See pg. 121 of the record, § 3.) In
the Fall of 2007, Defendant was served with a Complaint. (See pp. 1-15 of the record.)
Plaintiffs allege that the RV sold to them was a “manufacturer’s buyback” with a “history
of problems”. (See pg. 2 of the record, § 7.) Further, Plaintiffs allege that, although they
were able to sell the subject RV, following that sale, the subject RV was found to be a
“manufacturer’s buyback” with a “history of problems”, and that Plaintiffs were then

obligated to re-purchase the RV, sustaining monetary damages. (See Pg. 3 of the record,

9 12-16.)
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Plaintiffs’ counsel, without prior notification to general counsel for Defendant, and via
mail, dispatched a Notice of Application for Entry of Default on or about November 27, 2007.
(See pg. 38 of the record, ¥ 7.) Counsel for Defendant received that document on December 3,
2007. (See pg. 38 of the r‘ecord, 4| 8.) By that time, Plaintiffs had already taken a Default
Judgment against Defendant. (See pg. 38 of the record, § 10.) On or about February 29, 2008,
within the time period set forth by Utah Rule of Civil Procedure 60, filed a Motion to Set Aside
Default, objecting specifically to personal jurisdiction, and thus, not consenting to jurisdiction.
(See pg. 30-33 of the record generally.) The Court had the matter for 6ral argument in May
2008, and the Court denied the motion in June 2008; (See pp. 68-74, 85-101, and 102-103 of
the record generally.) |

IV.

STATEMENT OF FACTS

Upon receipt of Plaintiffs’ Complaint, Defendant provided a copy to its general counsel,
Sharon Nelson, in Nevada. (Ex. 3 generally, included in the Addendum to this Brief.) Ms.
Nelson began a dialogue with Plaintiffs’ counsel, in which numerous issues were raised; namely,
that a misjoinder of parties had occurred due to the transfer of the ownership of the dealership in
December 2004. (See pg. 38 of the record, 9 4-7.) Based upon this exchange and others,
Plaintiffs’ counsel granted Defendant an open extension of time in which to file an Answer to the
Complaint. (See pg. 38 of the record, 4 5.)

Dialog continued between Defendant’s general counsel in Nevéda and Plaintiffs’ counsel

in Utah. (See pg. 38 of the record, ¥ 4-7.) During that time, various documents were provided

by Defendant’s counsel to Plaintiffs’ counsel. (See pg. 38 of the record, q 5.) Each time
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documents were provided, Plaintiffs’ counsel requested additional documentation. (See pg. 38

of the record, 9 4-7.) Plaintiffs’ counsel requested one particular document, the purchase and
sale agreement, without redactions pertaining to the financial condition of the parties to the
purchase of the Wheelers RV Las Vegas, LLC dealership, despite the fact that the financial
condition of the parties was wholly irrelevant. (See pg. 38 of the record, §Y 5-6.) In an effort
to cooperate with Plaintiffs’ counsel, Defendant was willing to provide the document in its
entirety if Plaintiffs” counsel would sign a confidentiality agreement to keep the proprietary and
private information pertaining to financial condition confidential. (See pg. 38 of the record, §
6.) Plaintiffs’ counsel refused to sign the agreement, and continued to insist upon the unredacted
document. (See pg. 38 of the record, § 6.) |

Plaintiffs’ counsel and general counsel for Defendant continued to attempt to work
through their concerns via correspondence, mainly via facsimile. (See pg. 38 of the record,
4-7.) Plaintiffs’ counsel, without prior notification to general counsel for Defendant, and via
mail, without any phone call or email, dispatched a Notice of Application for Entry of Default on
or about November 27, 2007, knowing that the document would be subject to out-of-state
mailing during a peak holiday mailing period, and with an intervening weekend. (See pg. 38 of
the record, 4| 7.) Counsel for Defendant did not receive the document until approximately
December 5, 2007. (See pg. 38 of the record,  8.) By that time, Plaintiffs had already taken a
Default Judgment against Defendant, despite the fact that Plaintiffs’ counsel never notified
general counsel for Defendant that the open extension of time in which to answer had been

rescinded. (See pg. 38 of the record, § 10.)
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- On February 29, 2008, within the time period set forth by Utah Rule of Civil Procedure
- 60, Defendant filed a Motion to Set Aside Default, objecting specifically to personal jurisdiction,
among other things, and thus, not consenting to jurisdiction. (See pp. 30-33 generally.) The
Court had the matter for oral argument in May 2008, and the Court denied the motion in June
2008. (See pp. 68-74, 85-101, and 102-103 of the record generally.)

V.

- SUMMARY OF ARGUMENT

At the outset of this case, and in every subsequent pleading, Defendant has
disputed in personam jurisdiction. By appearing via a 60(b) Motion, Defendant did not
submit to the jurisdiction of Utah courts. Defendant’s 60(b) Motion was a special
appearance because in personam jurisdiction was disputed in first and all subsequent
pleadings.

The Trial Court erred in failing to set aside the subject Default Judgment as it had
no personal jurisdiction over Defendant to grant the Default Judgment in the first
instance. At the time of its ruling on the subject Motion to Set Aside Default Judgment,
the Trial Court still lacked personal jurisdiction over Defendant. In this regard, Defendant
has never availed itself of the laws and benefits of the State of Utah. Further, Defendant
has not had sufficient contacts with the State of Utah to warrant personal jurisdiction over
it by Utah courts. Still further, Defendant is not the party who sold the RV to Plaintiffs.
Defendant was acquired by its current owners approximately two years after the sale of
the subject RV. Thus, any wrong committed by the sellers regarding the purchase and

sale contract was committed, if at all, by some other person or persons. Thus, Plaintiffs
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have sued the wrong party, and have failed to demonstrate a proper basis for personal
jurisdiction.

Additionally, the Trial Court erred in failing to set aside the default judgment as
the judgment was obtained through mistake, inadvertence, surprise, or excusable neglect.
In this regard, sometime in Fall 2007, Plaintiffs’ counsel granted Sharon Nelson, Nevada
counsel for Defendant, an open-ended extension in which to answer the Complaint. Ms.
Nelson underétood the f)hrase “open-ended extension” to mean exactly that. However,
Plaintiffs’ counsel mailed an Applicaﬁon for Entry of Default against Defendant without
ﬁr-st informing Defendant that its exfehéion of time within which to answer was being
rescinded. Thus, Defendant’s failure to answer the Complaint is excused by mistake,
inadvertence, surprise and/or excusable neglect.

Lastly, Utah has a strong policy of adjudicaﬁng matters on the merits, as opposed
to the default process. Thus, the Trial Court erred when it denied Defendant’s Motion to
Set Aside Default Judgment.

VI

ARGUMENT

A. THE TRIAL COURT ERRED IN FAILING TO SET ASIDE THE
DEFAULT JUDGMENT AGAINST DEFENDANT PURUSANT TO UTAH RULE
OF CIVIL PROCEDURE 60(b)(4), BECAUSE THE JUDGMENT WAS VOID
FOR WANT OF PERSONAL JURISDICTION OVER DEFENDANT

At the outset of this case, and in Defendant’s Motion to Set Aside Default
Judgment, Defendant disputed in personam jurisdiction for the reasons that follow. By

appearing via a 60(b) Motion, Defendant has not submitted to the jurisdiction of Utah

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BY U.
Machine-generated OCR, may contain errors.



courts. Defendant’s 60(b) Motion was a special appearance because in personam
jurisdiction was disputed in first and all subsequent pleadings. In the Affidavit of Sharon
Nelson in Support of Defendant’s Motion to Set Aside Default, Ms. Nelson indicated that
Defendant operates its business in Nevada, while Plaintiffs reside in Utah. (See pg. 39 of
the record, § 16.) Further, Defendant does not purposefully avail itself to the benefits and
laws of the state of Utah. (See pg. 39 of the record, § 16.) As general counsel for
Defendant, Ms. Nelson’s affidavit is evidence of the lack of any activities or otherwise
that would give rise to personal jurisdiction over Defendant.

On May 15, 2008, the Trial Court heard oral argument on Defendant’s Motion to
Set Aside Default Judgment. The Motion was brought on the grounds that the Trial Court
lacked personal jurisdiction over Defendant, among other grounds. In June 2008, the
Trial Court denied the Motion.

Personal jurisdiction over Defendant is lacking under the seminal cases of

International Shoe Co. v. Washington (1945) 326 U.S. 310, 316, World-Wide Volkswagen Corp.

v. Woodson (1980) 444 U.S. 286, 297, Hanson v. Denckla (1958) 357 U.S. 235, 253, and Burger

King v. Rudzewicz (1985) 471 U.S. 462, 478-482 and their progeny. Each of the aforementioned

cases support Defendant’s position that personal jurisdiction is lacking in this matter due to the
lack of purposeful availment and significant contacts with the forum state. In other
words, Defendant does not have a sufficient level of personal or business coﬁtacts with
the State of Utah that it could reasonably expect to be sued there, nor has Defendant
purposely availed itself of the resources or protection of the State of Utah. As will be

shown below, the Trial Court’s assertion of personal jurisdiction over Defendant in this
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matter offends traditional notions of fair play and substantial justice. See generally,

International Shoe Co. v. Washington, supra, 326 U.S. 310.

In World-Wide Volkswagen Corp. v. Woodson, Defendants World-Wide Volkswagen

Corp., a regional distributor for Volkswagen, Inc. in New York, and Seaway
Volkswagen, a dealership in New York, asked to be removed from the suit on the
grounds that the forum state (Oklahoma) had no personal jurisdiction over them. The
Court agreed, stating that because World-Wide and Seaway merely sold the vehicle in
which the Plaintiff was injured, and they had done nothing to solicit the business of the -
out-of-state Plaintiff, the two corporations did not avail themselves of any of the
privileges or benefits of Oklahoma law and thus, did not have minimum contacts in
Oklahoma.

Here, likewise, Defendant, a limited liability company, was formed in Minnesota,
and is operated from a location in Nevada. Defendant was served with the Complaint at
its business address is Nevada. Defendant conducts all of its business in the State of
Nevada. The purchase and sale of the subject RV occurred in the State of Nevada.
Defendant has never operated any retail or wholesale establishment in the State of Utah,
nor did it solicit Plaintiffs’ business via mail, television, radio, or any other manner in the
State of Utah. Thus, as Defendant did not avail itself of the privileges of conducting
business in the State of Utah, it does not have the requisite minimum contacts with Utah
to give Utah courts personal jurisdiction over it in this matter.

/117
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Additionally, Utah Rule of Civil Procedure 60(b)(4) states, in applicable part:

On motion and upon such terms as are just, the court may in the
furtherance of justice relieve a party or his legal representative
from a final judgment, order, or proceeding for the following
reasons: ... (4) the judgment is void; .... The motion shall be made
within a reasonable time and for reasons (1), (2), or (3), not more
than 3 months after the judgment, order, or proceeding was entered
or taken.

Utah R. Civ. P. 60(b)(4). A denial of a motion to vacate a judgment under rule 60(b) is

ordinarily reversed only for an abuse of discretion. Katz v. Pierce, 1986 UT LEXIS 862,

91, 732 P.2d 92; Russell v. Martell, 1984 UT LEXIS 757,91, 681 P.2d 1193; Baker v.

Western Sur. Co., 1988 UT App. LEXIS 112, §8, 757 P.2d 878. However, when a motion

to vacate a judgment is based on a claim of lack of jurisdiction, “the district court has no
discretion: if jurisdiction is lacking, the judgment cannot stand without denying due

process to the one against whom it runs.” State of Utah Dep’t of Social Services v. Vijil,

1989 UT LEXIS 95, 96, 784 P.2d 1130. Here, the Trial Court’s denial of Defendant’s
Motion to Set Aside Default Judgment is void due to its lack of personal jurisdiction over
Defendant.

In or around December 2002, Plaintiffs purchased the subject RV from
Defendant’s predecessor-in-interest. The current oWner of Defendant acquired the assets
of Defendant, from Defendant’s predecessor-in-interest, in or around December 2004.
However, the purchase of those assets did not include the assumption of any liability for
previous sales from the prior owners. Because Defendant did not own the subject

dealership when Plaintiffs purchased the RV, any alleged wrongdoing by Defendant’s
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predecessor-in-interest, including any liability for prior sales, is not attributable to
Defendant. Thus, Plaintiff has sued the wrong party.

As the Trial Court’s default judgment was rendered without personal jurisdiction
over Defendant, it was void. Therefore, the Trial Court’s failure to set aside that default
judgment was in error.

B. THE TRIAL COURT ERRED IN FAILING TO SET ASIDE THE
DEFAULT JUDGMENT AGAINST DEFENDANT PURSUANT TO UTAH RULE .
OF CIVIL PROCEDURE 60(b)(1), BECAUSE THE JUDGMENT WAS -
OBTAINED THROUGH MISTAKE, INADVERTANCE, SURPRISE, AND/OR
EXCUSABLE NEGLECT
- The Motion to Set Aside Default Judgment was brought on the grounds that the

default judgment rendered by the Trial Court was obtained through mistake,
inadvertence, surprise, and/or excusable neglect, among other grounds. Utah Rule of
Civil Procedure 60(b)(1) states, in applicable part:

On motion and upon such terms as are just, the court may in the

furtherance of justice relieve a party or his legal representative

from a final judgment, order, or proceeding for the following

reasons: (1) mistake, inadvertence, surprise, or excusable

neglect.... The motion shall be made within a reasonable time and

for reasons (1), (2), or (3), not more than 3 months after the

Judgment, order, or proceeding was entered or taken.
Utah R. Civ. P. 60(b)(1). Here, the Trial Court’s denial of Defendant’s Motion to Set
Aside Default Judgment was in error as it was obtained based upon a mistake, surprise,
and the excusable neglect of Defendant. Additionally, Defendant filed its Motion within

three months after the Default Judgment was entered.

/11
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Excusable neglect is “the exercise of ‘due diligence’ by a reasonably prudent .

person under similar circumstances.” Mini Spas, Inc. v. Industrial Comm', 1987 Utah

LEXIS 643, 94, 733 P.2d 130. To demonstrate that a Default Judgment was due to
excusable neglect, “[t]he movant must show that he has used due diligence and that he
was prevented from appearing by circumstances over which he had no control.” Black's

Title, Inc. v. Utah State Ins. Dep't, 1999 UT App 330, 910, 991 P.2d 607 (alteration in

original) (quoting Airkem Intermountain, Inc. v. Parker, 30 Utah 2d 65, 513 P.2d 429,

431 (1973)). In order to establish excusable neglect, “a party must provide the court with
specific details that demonstrate due diligence in spite of uncontrollable circumstances.”

Stevens v. LaVerkin City 2008 UT App 129, 9427, 183 P.3d 1059.

As stated above, upon receipt of the Complaint, Defendant provided a copy to its
general counsel in Nevada, Sharon Nelson. Ms. Nelson began a dialogue with Plaintiffs’
counsel in which numerous issues were raised; namely, that a misjoinder of parties had
occurred due to the transfer of the dealership in December 2004. Based upon this
exchange and others, in Fall 2007, Plaintiffs’ counsel granted Sharon Nelson an open-
ended extension in which to answer the Complaint. Ms. Nelson understood the phrase
“open-endéd exten,sioﬁ” to mean that Defendant did not yet have to answer the Complaint
until the parties resolved the issue of who should have been sued, or at least, until
Plaintiffs’ counsel notified her that the extension of time was no longer “open”.

Dialog continued between Ms. Nelson in Nevada and Plaintiffs’ counsel in Utah.

During that time, various documents were provided by Defendant to Plaintiffs. Each time
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documents were provided, Plaintiffs’ counsel requested additional documentation.
Plaintiffs’ counsel reqUeSted one particular document, the purchase and sale agreement,
without redactions pertaining to the financial condition of the parties to the purchase of
the Wheelers RV Las Vegas, LLC dealership, despite the fact that the financial condition
of the parties was wholly irrelevant. In an effort to cooperate with Plaintiffs’ counsel,
Defendant was willing to provide the document in its entirety if Plaintiffs’ counsel would
sign a confidentiality agreement to keep the proprietary and private information pertaining to
financial condition confidential. Plaintiffs’ counsel refused to sign the agreement, and continued
to insist upon the unredacted document.

Plaintiffs’ counsel and Defendant’s general counsel continued to attempt to work through
their concerns via correspondence, mainly via facsimile. However, on or about November 27,
2007, without prior notification to Defendant’s general counsel, and via mail only, Plaintiffs’
counsel dispatched a Notice of Application for Entry of Default, knowing that the document
would be subject to out-of-state mailing during a peak holiday mailing period, and with an
intervening weekend. Defendant’s counsel did not receive the document until approximately

December 5, 2007. By that time, Plaintiffs had already taken a Default Judgment against

Defendant, despite the fact that Plaintiffs’ counsel never notified Defendant’s general

counsel that the open extension of time in which to answer the Complaint had been

rescinded.

In Olsen v. Cummings 1977 UT LEXIS 1172, 565 P.2d 1123, the Court was asked

to consider whether the trial court erred in denying a Motion to Vacate a default

judgment, made under U.R.C.P. 60(b)(1), where the Motion was timely made. The Court
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noted that Plaintiffs had granted an open-ended extension to Defendants to answer the
complaint. Some time later, defense counsel unilaterally revoked the extension. Shortly
thereafter, new defense counsel came into the case, and not knowing of the extension,
and assuming prior defense counsel had answered the complaint, failed to file an answer.
The Court vacated the default judgment and remanded the case to the trial court stating
that “although a trial court is endowed with considerable latitude of discretion in granting
or denying a motion to vacate a final judgment, it cannot act arbitrarily. . . . . it is quite
uniformly regarded as an abuse of discretion to refuse to vacate a default judgment where
there 1s reasonable justification or excuse for the defendant's failure to appear, and timely

application is made to set it aside.” Citations. Olsen v. Cummings, supra, 1977 UT

LEXIS 1172.
Here, similarly, an open-ended extension of time was granted to Defendant to
answer the Complaint. However, in this case, that open extension was never revoked or

rescinded. Instead, Plaintiffs’ counsel decided just to send to Defendant a Notice of
Application for Entry of Default. Defendant was completely surprised by Plaintiffs’ counsel’s
actions. (See pg. 39 of the record, 99 12-13.) However, Defendant timely filed its Motion to Set
Aside Default Judgment on the grounds that its failure to answer the Complaint was excusable,
and that the Default Judgment was obtained through surprise, and by the mistake of Defendant in
believing that Plaintiffs’ counsel had truly granted it an open extension, as he had said. (See pg.
39 of the record, § 14.)

/17

/1
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Plaintiff should have been estopped from entry of default due to the open
extension of time granted to Defendant by Plaintiffs’ counsel, and Plaintiffs’ counsel’s
failure to timely advise Defendant, or to advise Defendant at all, of the rescission of his
agreement to grant an open extension of time to answer the Complaint.

C. THE TRIAL COURT ERRED IN FAILING TO SET ASIDE THE
DEFAULT JUDGMENT AGAINST DEFENDANT BECAUSE FAILURE TO DO
SO WAS CONTRARY TO UTAH’S STRONG POLICY OF ADJUDICATING
MATTERS ON THE MERITS, AS OPPOSED TO THE DEFAULT PROCESS

The Motion to Set Aside Default Judgment was brought on the grounds that the
Default Judgment rendered by the Trial Court was in error as it was contrary to Utah’s
clearly-established policy of adjudicating matters on the merits, as opposed to the default
process. At least as early as 1909 courts have stated that, although the matter of setting
aside defaults is within the discretion of the trial courts, Utah’s general rule 1s to bring
about a judgment on the merits. Utah Courts are generally in accord with the doctrine that

“the courts should be liberal in granting relief against judgments taken by default to the

end that controversies may be tried on the merits.” State of Utah v. Musselman, 1983 UT

LEXIS 1086, 95, 667 P.2d 1053; Quealy v. Willardson, 1909 UT LEXIS 32, 411, 100 P.

930 (“In all doubtful cases the general rule of courts is to incline towards granting relief
from the default and to bring about a judgment on the merits.”).

The Quealy court stated further that, “while courts have a right to require all
litigants to come into court and to present their claims and defenses in accordance with
the law and rules of procedure, and in case of inexcusable neglect to refuse them a

hearing, still these rules should be enforced so as to reflect justice between the parties to
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the action and for the purpose of vindicating the law and maintaining the dignity of the

court.” Quealy v. Willardson, supra, 1909 UT LEXIS 32, 715, 16. “Judgments by

default are not favored by the courts nor are they in the interest of justice and fair play.”

Heathman v. Fabian & Clendenin, 1962 UT LEXIS 250, 95, 14 Utah 2d 60.

Here, as stated above, Defendant’s failure to answer the complaint was excusable.
Thus, even more reason was had to vacate the Default Judgment so as to “reflect justice
betWéen the parties” and to “[viﬁdicate] the law and [ﬁnaiﬁtain] the dignity of the court.”

The Trial Court’s failure to set aside the Default Judgment was in error as
Defendant’s failure to answer the Complaint was excusable and Utah’s policy of granting
relief from a default on such grounds mandated the setting aside of a Default taken under
such conditions.

I/

/1]

/1]

/7]

/1]

/1]

/1]

/1]

/1]

/1]
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VII.

CONCLUSION

The Trial Court erred in failing to set aside the subject Default Judgment as
Plaintiffs have failed to demonstrate a proper basis for personal jurisdiction in the State of
Utah and have sued the wrong party. Additionally, the Default Judgment was obtained
through mistake, inadvertence, surprise, and excusable neglect as Defendant’s open
extension in which to answer the Complaint was not timely rescinded by Plaintiffs.
Finally, Utah has a strong policy of adjudicating matters on the merits, as opposed to the
default process. Thus, the Trial Court erred when it denied Defendant’s Motion to Set
Aside Default Judgment.

Respectfully submitted,

Law Offices of Steven R. Bangerter

DATED: December & , 2008 B———OPA«):Q Lo

DANIEL P. WILDE
Attorney for Defendant/Appellant,
WHEELER RV LAS VEGAS, LLC
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ADDENDUM

Exhibit I:  Complaint - filed in or about August 2007

Exhibit2:  Defendant’s Motion to Set Aside Default Judgment and Request for
Hearing — filed February 29, 2008

Exhibit 3:  Affidavit of Sharon Nelson in Support of Defendant’s Motion to Set Aside
Default Pursuant to Rule 60(b) of the Utah Rules of Civil Procedure — filed
February 29, 2008

Exhibit4:  Affidavit of William E. Frazier in Support of Defendant’s Motion to Set
Aside Default Pursuant to Rule 60(b) of the Utah Rules of Civil Procedure
— filed February 29, 2008 ‘

Exhibit 5:  Plaintiffs’ Proposed Findings, Conclusions and Order regarding ,
Defendant’s Motion to Set Aside Default Judgment, which was ultimately
the Court’s final ruling — Filed June 25, 2008

Exhibit 6:  Defendant/Appellant’s Statement of Evidence Pursuant to Utah Rule of
Appellate Procedure 11(g) — filed on July 25, 2008

Exhibit 6(A): A true and correct copy of Defendant’s [Proposed] Order regarding
its Motion to Set Aside Default Judgment which was filed on
February 29, 2008, but was subsequently discarded by the Court
because the Court used Plaintiffs’ [Proposed] Order instead

Exhibit 6(B): Plaintiffs’ Proposed Findings, Conclusions and Order regarding
Defendant’s Motion to Set Aside Default Judgment, which was
ultimately the Court’s final ruling — Filed June 25, 2008

Exhibit 7:  Defendant/Appellant’s Certificate of Non-request of Transcripts or
Proceedings Pursuant to Utah Rule of Appellate Procedure 11(e)(1) — filed
on July 25, 2008

Exhibit 8:  Defendant/Appellant’s Request for Stay of Default Judgment and
Determination of Amount Payable to Court for Security Purposes in Lieu of
Supersedeas Bond Pursuant to URCP 62, or in the Alternative, Request for
Supersedeas Bond, and Request for Hearing — filed October 2, 2008
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Exhibit 9:  Defendant’s [Proposed] Order Granting Defendant’s Request for Stay of
Execution of Default Judgment, Determination of Amount Payable for
Security Purposes in Lieu of Supersedeas Bond Pursuant to URCP 62, or in
the Alternative, Request for Supersedeas Bond - filed October 2, 2008

Exhibit 10:  Affidavit of Brent Moody in Support of Defendant’s Request for Stay of
Execution on Default Judgment and Deterination of Amount Payable to
Court for Security Purposes in Lieu of Supersedeas Bond Pursuant to
URCP 62, or in the Alternative, Request for Supersedeas Bond — filed
October 2, 2008

Exhibit 10(A): Defendant’s Financial Operating Report to support Defendant’s
‘Request for Stay of Execution of Default Judgment, Determination
of Amount Payable for Security Purposes in Lieu of Supersedeas
Bond Pursuant to URCP 62, or in the Alternative, Request for
Supersedeas Bond
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GARY G. KUFILMANN & ASSOCIATES, PC
Gary G. Kuhimann (#4994)

Atforney for Plaintiffs

113 East 200 North, Suijte 1

P.0. Bax 910387 ‘

St George, Utah 84791

Telsphona: (435) 656-6156

FIFTH DISTRICT COURT
- WASHINGTON COUNTY, STATE OF UTAH
————s ——
: )
WILLIAM JUDSON and DONNA ) -
JUDSON, busband and wife, ) ‘
o ). COMPLAINT
Plaintiffs, Ny
3 L
v. ) Civil Ne.
WHEBLER RV LAS VEGAS, LLC, a )
Nevada foreign limited kability company, ) Judge
dbg WHEELER'S LAS VEGAS RV, )
)
Defendant. )
————

Plaintiffs, for their Complaint againgt the Defendant, complain and allege as follows:

L Plaintiffs are regidents of Washington County, Utah.

2. Defendant 1s a Minnesota Jimited Lability company doing business as Wheeler's
Las Vegas RV in Clark Covnty, Nevada.

3. This Court has subject matrer jurisdiction, personal jurisdiction and venue over
this metter

4, During 2002, the Plaintiffs met with the Defendant to discuss purchasing a 2000

Joumey RV, VIN No. 4UZEXFBCEYCG43267 (the "RV").
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5 After such discuesion, the Plaintiffs entercd into an agreement with the Defendant
to purchage the RV for the sum of $124,527.50,

6. As part of the pnrchase of the RV, the Plaintiffs traded in another recreational
vehicle with which resulted in a net trade-in allowance of $21,597.00. Plaintiffs also prid to
Defendant a d’oﬁm payment of $7,500, Bascd thereon, Plaintiffs were raquired to obtain a loan.
of $95,900.00 for the remsining purchasc price for the RV. Documents evidencing the purchase -
of the RV by Plaintiffs are attached hereto as Exhibit A and by referenoe incotporated hersin,

‘- 7. | At no time during the negotiation ov sale of the RV to Plaintiffs did the Defendant
infoim the Plaintiffs that theve was any history of problems with the RV nor that the RV had
been a manufacturer’s buyback vehicle,

8. At no time during the negotiation oy sale of the RV to Plaintiffs did the Defendant
execute or deliver to the Plaintiffs a written disclosiwe of the buyback status of the RV as -
vequired by state sud federal 1aw, nor obtain the Plaintiffs’ acknowledgment of such notice.

D, At no time during the negotiation or sale of the RV to Plaintiffs did the Defendant

. deliver to the Plaintiffs a written disclosure that the title to the RV would be permanently
ingcribed with the notation *Lemon Law Buyback” as required by state and federal law,

10. At notime did the Defendgnt place a docal on the left doorframo of the RV stating
that the RV was a “Lemon Law Buyback” as required by state and federal law,

11. As part of the purchase of the RV, the only doctment which the Defendant
presented to the Plamtiffs, without discussion or disclosure, was a limited warranty for

repurchased vehicles, 2 irue and correct copy of which is attached hereto as Exhibit B. However,
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the Defondant did not disclose to the Plaintiffs the fact that the RV was 2 manufacturer’s
huyback, nor did the Defendant execnte the dealer portion of the limited warranty,

12.  After severa] years, the Plaintiffs decided to aell the RV and placed the same on
consignment with Hurricane Valley Auto Mall jn Humicane, Utah.

13, The RV was subsequenfly sold from the Hurricane Valley Auto Mall lot. Atthe
n‘ﬁue of such sale, the Plaintiffs were required to pay the sum of $6,000.00 to pay the remaming -
lien on the RV and provide clear title. | ; . |

14,  Shortly after the sale of the RV from the Hurricane Valley Auto Mall lot, demand
was made upon Hurricane Valley Auto Mall to repurchase the vehicle since the fact that the RV
wag a manufacturer’s buyback had not been disclosed at the time the RV was sold under the
congignment.

15.  Based upon such notice and demand, Hurricane Valley Aute Mall demanded that
the Plaintiffe repurchase the RV from Hurricane Valley for the same amount which Hurricane
Valley was required to pay to repurchase the RV. This was the fizst time the Plaintiffs were ever
informed of the status of the RV as a wanufacturer’s buybacle

16, Tn order to vepurchase the RV, the Plaintiffs were requised to pay a down payment
of $6,100.00 and obtain a loan in the sum of $84,700.00. Based upon such Joan, the Plaintiffs
have been required to make monthly payments of $849.62 since December 2006,

FIRST CAUSE OF ACTION
(Breach of Contraet)

17.  Plaintiffs incorporate the allegations of paragraphs 1 through 16 above as if flly

set forth herein.
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18.  Under the terms of the agreement between {he parties, Dafendant was to dcliver to
Plaintiffs clean title to the RV to the Plaintif

. 19.  Defendant breached its express and implied obligations under the agreement by
acting in bad faith, not disclosing the defeets iv the title for the RV and not providing the
Plaintiffs with a clean title to the RV. '

.20, - Defendent’s breach of the agreement hag oaused damage to the Plaintiffs in an -
amount to be proven at trial, and inchuding the lost valuc of the Plaintiffe’ trade-in vehicie,
amounts paid by Plaintiffs fox‘ the loan on the RV, payment to sell the RV through Hurricane
Valley, costs to finanee the repurchase of the RV, monthly payments made by the Plainliffs due
to the Defendant's breach, and costs and attorney fees incutred by the Plaintiffs in an amount of
no less than $147,274.08.

SECOND CAUSE OF ACTION
(Fraudylent Misrepyesentation)

21. P_'laintiffs incorporaie the allegations of paragraphs 1 through 20 sbove as if fully_
set forth lhierein, | o |

22, As ampterial part of the negotiations Befween the fﬁ:.ties, befcndéﬁ.t rcpreéeﬂnﬁd
to the Plaintiffs that the title ta tho RV was tot branded.

23, Atthe time of the representations, Defendant knew or had reason to know that
such statements were false, or had complete distegard for whethey the vepresentations were frue
or not.

24.  The representations made by Defendant to the Plaintiffs were made by Defcndant

in vrder Lo Jeceive the Plaintiffs and cause them to enter into the traneaction with Defendant.

4
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25.  The Plaintiffs reasonably rclied on Defendant’s misrcpresentations and entered
into the agreement with Defendant based thereon,

26.  Dueto the misrepresentations, and in order to protect their inﬁ:rests. Plaintiffs
have been required to incur indebtedness and make payments theroan substantially in excess of
the actual vahe of the RV and have been required to retain an attorney to seel damages caused

. bythe Defendant’s miisrepresentations. This has ceused Plaintiffs damages and increased . -
expenses in an mmount to be proven at trial, but in an amount of no less than $147,274.08. .

THIRD CAUSE OF ACTION

| 27, PlaintifTs incorporaic the allegations of paragraphs 1 thréﬁgh 26-t‘zbovc as if fully
set forth berein. o |

28, As amaterial part of the negotiations between the parties, Defendant represented
to the Plaintiffs that the title to the RV was not branded. |

29, ThePlaintiffs reasonably relied on Defendant’s misrepresentations and entexod
info the agreement with Defendant based thereon,

30.  Dueto the misrcpresentations, and in order to proteof their interests, Plﬁiﬁtiffs |
have been required to incur indebtedness and make payments thercon substantially in exoess of
the actual value of the RV and have besn required to retain an attormey to seek damages caused
by the Defendant’s misrepresertations. This hag caused Plaintiffs damages and incrcased

expenscs in an amount to be proven at tjal, but in an amount of no less than $147,274.08,
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FOURTH CAUSE OF ACTION
folatia tate tederal

31, Plaintiffs incorporate tho allegations of pavagraphs 1 through 30 sbove as i€ fully
| set forth herein.
32, State and federal law requires that in the sale of a vehicle which qualifies asa

manufacmrer s buybaok the dcalcr must:

o a | execute a.nd dc]wer to tbe purclmsm at the ume ofsale 2 nouco lhat the

| Qchiclé being sold xs 2 menufacturer’s buyback and obtain the purchaser’s acknowledgment of
such notice; _

b. . deliverio the ﬁL1rchaS'er and have the purchaser execute a written
disclosure regarding the manufacturer's repurchase of the vehicle and notifying the purchaser
that the title for such vehicle will be permanently inscribed with the notation “Lemon Law
Buyback;” and

c affix a deal to the left front doorframe specifying that the certificate of title
for the velicle is inscribed with the notation “Lemon Law Buyback.”

33.  Defendant failed to comply with any of these requirements in conpnection with the
sale of the RV ta the Plaintiffs.
34.  Defendant’s failure to comply with its statutory obligations has damaged

Plaintiffs in an amount to be proven at trial, and 1o legs than $147,274.,08.
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FIFTH CAUSE OF ACTION
(Panitive Damages)

35, Plaintiffs incorporate the allegations of pavagraphs 1 through 34 above as if fully
set forth herein,

36.  Despite Defendant's abligations to do otherwise, Defendant failed to comply with
the térms of the parties’ agrecment, fraudnlently misreprosented facts to the Plaintiffe in order to
induce 'them int§ an’. ﬁg}ec::xhcnt with Defendant, and failed to comply with statutory
requiraments.

37.  Asadirect and proximate result of Defendant's willful, malicious, reokiess, and
blatani disregard for the rights and interests of the Plaintiffs, Plaintiffs have incurred and will
continue to incur damages.

38, Defendant should be ordered to pay punitive damages to the Plainiiffs in an
amount reasonable in the premises,

WHEREFORE, Plaintiffs pray that the Court enter a judgment in favor of Plaintiffs and
against Defendant ag follows:

L For damages in an amount proven at trial and o less than $147,274.08 for
Defendant’s breach of contract.

2. For damages in an amount proven at. frial and no less than $147,274.08 Tor
Defendant’s fraudulent misrepresentations.

3. For damages in an amount proven at tria] and no less then $147,274,08 for

Defendant’s negligent misrepresentations.
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4, For damages in an amaount proven at frial and na less than $147,274.08 for
Defendant’s failure to comply with statutory requirements.

5. For punitive damages in an amount reasonable under the circumstances.

6. For Plaintiffs’ cosis and attormey fees incurred herein; and

7. For auch other and further relief as the Court deems just.

DATED this / 2 7li‘lzii.égfci’ Aungust, 2007,

Gay & Kupltuénn ./

 Attorney Hr Plaintiffs

Plaintiffs' address:
30 Red Bluff Drive
Hurricane, Utah 84737
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EXHIBIT A
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STEVEN R. BANGERTER (Utah Bar No. 10051)
WILLIAM E. FRAZIER (Utah Bar No. 11447)

LAW OFFICES OF STEVEN R BANGERTER
720 South River Road, Suite A-200

St. George, UT 84790

Telephone: (435) 628-7004

Facsimile: (435) 673-1964

Attorneys for Defendant,
WHEELER RV LAS VEGAS, LLC

IN THE FIFTH JUDICIAL DISTRICT OF WASHINGTON COUNTY
STATE OF UTAH :

WILLIAM JUDSON and DONNA
JUDSON, husband and wife.

Plaintiffs,
Vs,
WHEELER RV LAS YEGAS, LLC. &

Nevada foreign limited liability company,
dba WHEELER’S LAS VEGAS RV,

Defendant.

MOTIONTO SET ASIDE DEFAULT
JUDGMENT AND REQUEST FOR

HEARING

Civil No.: (70501867

Judge: Eric A, Ludlow

s NI NI N N N T NN

COMES NOW Defendant. WHEELER

RV LAS VEGAS, LLC, by and through 1ts

attorneys, Law Offices of Steven R. Bangerter, and moves the court to set aside the default

Judgment entered agains: it on or about December 5, 2007

This Mouon 1s brought pursuant to Rule 60(b)(1) and 60(b)(0) of the Utah Rules of Civil

Procedure. This motion is supported by the attached affidavits of Sharon Nelson and William E.
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Frazier, the Memorandum of Points and Authorities below, the court filings to date, and any oral

argument pertaining to this Motion.

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF DEFENDANT’S

MOTION TO SET ASID¥ DEFAULT

SETTING ASIDE THE DEFAULT IN THE INSTANT CASE IS PERMISSIBLE UNDER
RULE 60B) OF THE U'TAH RULES OF CIVIL PROCEDURE
Rule 60(B) of the Utah Rules of Civil Procedure sets forth, in pertinent part: |

(b) On motion and upon such terms as are just, the court may in the
furtherance of justice relieve a party or his legal representative
from a final judgment, order, or proceeding for the following
reasons: (1) mistake, inadvertence, surprise, or excusable neglect;
(4) the judgment is void; (5) the judgment has been satisfied,
released, or discharged, or a prior judgment upon which it 1s based
has been reversed or otherwise vacated, or it is no longer equitable
that the judgment should have prospective application; or (6) any
other reason justifying relief from the operation of the judgment.
The motion shall be made within a reasonable time and for reasons
(1), (2), or (3), not more than 3 months after the judgment, order,
or proceeding was entered or taken. A motion under this
Subdivision (b) does not affect the finality of a judgment or
suspend ifs operation. This rule does not limit the power of a court
to entertan an independent action to relieve a party from a
judgment, order or proceeding or to set aside a judgment for fraud
upon the court. The procedure for obtaining any relief from &
judgment shall be by motion as prescribed in these rules or by an

independent action.
Here, as set forthin the Affidavit of Sharon Nelson m Support of this
Motion, the subject judgment was 1ssued subsequent to mistake, inadvertence,

surprise, and excusable neglect. The Affidavit of Sharon Nelson is hereby
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incorporated by reference. Pursuant to Rule 60(b), this Motion is brought within
three months of entry of judgment, which occurred on or about December 5,
2007,

Ruie 60(B) has been consistently interpreted by the Utah Supreme Court
and Court of Appeals to permit judge’s, i therr diseretion, o grant relief from
default judgments 1n instances where there has been no undue delay, the judgment
was a result of mistake or inadvertence. and the interests of justice wouid be
served by granting the requested relief. “The rule that the courts will incline
towards granting relief to a party who has not had the opportunity to present his
case, 18 ordinarily appliec a: the trial court level.” State of Utah v. D. John
Musselman and Linda Amn Coram {1983) 667 P.2d 1055 and Hnl: 1983 Utah
LEXIS 1086.

“Where any reasonable excuse 1s offered by defaulting party. courts
generally tend to favor granting relief from a default judgment, unless it appears
that to do so would result 10 substantial injustice to the adverse party.”
Westinghouse Elec. Supply Co. v. Paul W. Larsen Contractor {1975). 544 P.2d
876.

Here. the interests of justice would be met by granting this Motion to Set
Aside Default. The evidence will show that Plaintifis have sued the wrong party,
Defendant attempted to demonstrate this 1o Plamtiffs” counsel, but Plaintiffs’

counsel proceeded with securing a default judgment anyway. Defendants did not
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own the subject dealership when Plaintiffs purchased the recreational vehicle.
Further, Plaintiffs have {aled to demonstraic a proper basis {or personal
jurisdiction. Defendant will be able to demonstrate that it is not the proper party,
and that any assertion of personal jurisdiction over Defendant is highly
questionable under the saminal cases of nternational Shoe Co. v. Was/zinglon
(1945) 326 U.S. 310, 316, Worid-Wide Volkswagen Corp. v. Woodson (1980) 444
.U,S. 286 297, Hansoﬁ v Dencicda (1958) 357 1.5, 235, 253 and Burger King v.
Rudzewicz (1985) 471 U.S. 402, 478-482 and their progeny. Each of the
aforementioned cases support Defendant’s position that personal jurisdiction is
lacking 1 this matter duc to the lack of purposeful avaiiment and significant
contacts with the forum siate.

IL.

CONCLUSION

Based on the foregoing, Defendant respectiully requests that the Detault
Judgment entered agains it on or about December 5, 2007 be set aside, due to
mistake, inadvertence. excusable neglect, and surprise. Defendant has legitimate
and valid legal defenses. including misjoinder and lack o? personal jurisdiction,
This motion 1s made in accordance with Rule 60(B), and the case law spawned

thereby.
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REQUEST FOR HEARING
Defendant hereby requests a hearing be scheduled on this Motion to Set Aside Default

Judgment.

DATED this 29" day of February, 2008.

LAW OFFICES OF STEVEN R. BANGERTER

7

William E. Frazier
Attorneys for Defendant,
WHEELER RV LAS VEGAS, LLC
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Steven R. Bangerter (State Bar No, 10051)
William E. Frazier (State Bar No. 11447)

LAW OFFICES OF STEVEN R BANGERTER
720 S. River Rd., Suite A-200

St. George, UT 84790

Telephone: (435) 628-7004

Facsimile: (435) 673-1964

Attorney for Defendant,
WHEELER RV LAS VEGAS, LLC

FILED

FEB 7 5 2008

FIFTH DISTRICT COURT
WASHINGTON COUNTY

IN THE FIFTH JUDICIAL DISTRICT COURT
OF WASHINGTON COUNTY, STATE OF UTAH

Washington County Hall of Justice, 200 North 200 East, St. George, Utah 84770

WILLIAM JUDSON and DONNA JUDSON,
husband and wife, .

Plaintiffs,
Vs,
WHEELER RV LAS VEGAS, LLC, a Nevada
foreign limited liability company, dba
WHEELER’S LAS VEGAS RV,

Defendant.

AFFIDAVIT OF SHARON NELSON IN
SUPPORT OF DEFENDANT’S MOTION
TO SET ASIDE DEFAULT PURSUANT
TO RULE 60(B) OF THE UTAH RULES
OF CIVIL PROCEDURE

Civil No.: 070501867

Judge: Eric A, Ludlow

1, SHARON NELSON, DECLARE AS FOLLOWS:

1. Tam an attorney in good standing in the State of Nevada. I am general counsel for

WHEELER RV LAS VEGAS, LLC in Nevada.

2. I'have personal knowledge of the contents of this affidavit, and if called as a witness,

could testify competently thereto.

AFFIDAVIT OF SHARON NELSON IN SUPPORT OF DEFENDANT’S MOTION TO SET ASIDE

DEF A DIGRPHIRE e B FOR BLTes b el LOorar T IR G Rt msSeeor BY L., PROCEDURE
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3. 1t is my understanding that the subject complaint was served upon WHEELER RV LAS
VEGAS, LLC sometime in late 2007.

4. Sometime in the fall of 2007, 1 contacted Plaintiffs’ counsel to inform him that the
company he sued was not the company from which his clients purchased their
recreational vehicle, explaining that the dealership had changed ownership.

5. Based upon our conversation, certain documentation was requested by Plaintiffs” counsel,

- which I provided. During the exchar_lge of documentation, it was understood that,
WHEELER RV LAS VEGAS, LLC would be given an open extenéion to answer.b
6. Despite the fact that the amount of money involved in the exchange between the prior
| Aéaiership group (from which Plaintiffs purchased their recreational vehicle) and the new
ownership grbup (Defendants) is wholly irrelevant to this proceeding, Plaintiffs’ counsel
demanded this informatidn, anci “refused to sign a confidentiality agreement to cover any |
unredacted portions of documents pertaining to amounts paid for the dealership.

7. Despite the fact that I continued to speak with Plaintiffs’ counsel regarding the confusion
of identities of the proper Defendant, Plaintiffs’ counsel mailed an Application for Entry
of Default against WHEELER RV LAS VEGAS, LLC.

8. 1did not receive the Application for Entry of Default until approximately December 5,
2007, due to an intervening weekend and out-of-state mailing.

9. Immediately upon my receipt of the Application for Entry of Default, I endeavored to
retain Utah counsel, eventually locating the Law Offices of Steven R. Bangerter.

10. Unfortunately, 1 learned that Default was entered against WHEELER RV LAS VEGAS,
LLC in the short period of time between the Application for Entry of Default Judgment
and my retention of the Law Offices of Steven R. Bangerter.

2

AFFIDAVIT OF SHARON NELSON IN SUPPORT OF DEFENDANT’S MOTION TO SET ASIDE
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11. The evidence in this matter will show that the present owners of WHEELER RV LAS
VEGAS, LLC did not acquire liabilities such as the claim of Plaintiffs, and that the

proper Defendants are the prior owners of the dealership.
12. The Defanlt entered against WHEELER RV LAS VEGAS was surprising, given the

ongoing nature of conversations I had with Plaintiff’s counsel regarding the issue of

joinder of proper parties.

13. 1 believed that the issue would be resolved short of litigation due to the fact that Plaintiffs |

purchased their recreational vehicle in 2002, and the sale of the dealership occurred at the
end of 2004.

14. Default was entered against WHEELER RV LAS VEGAS as a resuit of a
misunderstanding between myself and opposing counsel, inadvertence, mistake, and/or
surprise.

15. T have been advised by Utah counsel that valid legal defenses exist; namely, problems
related to the joinder of the proper Defendant. It is anticipated that this deficit will be
addressed through a 12(b) Motion to Dismiss.

16. 1 am also advised that there are significant personal jurisdictional issues as well; namely,
Plantiffs have not demonstrated with sufficient particularity the basis for personal
jurisdiction. Defendant operates its business in Nevada, while Plaintiffs reside in Utah.
Defendant does not purposely avail itself to the benefits and laws of the state of Utah. As
such, a 12(b) Motion to Dismiss on this subject is anticipated in the event that the default
Is set aside.

17. I sincerely apologize to the court for misunderstanding the intent of Plaintiffs’ counsel. I
acted as quickly as possible upon receipt of notification that Plaintiffs’ counsel intended

3
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to seek a Default Judgment. Due to delays with the mail, and the nature of out-of-state

mail mailed from St. George, Utah, by the time I received the Application for Entry of

Default Judgment and retained counsel, the Judgment was entered.

Signed.

N~

Dated: Q/ &6/08
e SHARON NELSON

State of Npvede -

County of (Jprl_

, 2008, and proved

Sharon Nelson, appeared before me this 5’22% day of Q/b’t"u-ﬂ’.r:‘:\]

to me her identity in the form of a ,’9’7-} N Licemge . After being sworn and while under oath,

Sharon Nelson stated that she had read this document, understood the contents, and that the contents

were true of her own personal knowledge. Sharon Nelson then signed this document in my

presence.

Faates P =4 i

Celeste Orouti
\ Noiary Fublic
Ze3) Stat? Cf Nevads
SEe? Dk Sizmicsanit Exp: Arggust 20, 2003
' 91 0481404

§

P

T

7. 7

Notary Public
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Steven R. Bangerter (State Bar No. 10051)

William E. Frazier (State Bar No. 11447)

LAW OFFICES OF STEVEN R BANGERTER

720 S. River Rd., Suite A-200

St. George, UT 84790 =

gelep11qlrle:(%3’5§)667238—179%%4 Fg L E D [T s '~T

acsimile: - :

FEB 7 9 2008 WAROMING I UIN bl T

Attomey for Defendant, FIFTH DISTRICT COURT
WHEELER RV LAS VEGAS, LLC ~ WASHINGTON COUNTY

=it

IN THE FIFTH JUDICIAL DISTRICT COURT
OF WASHINGTON COUNTY, STATE OF UTAH
Washington County Hall of Justice, 200 North 200 East, St. George, Utah 84770

WILLIAM JUDSON and DONNA JUDSON,

husband and wife, | AFFIDAVIT OF WILLIAM E. FRAZIER
N IN SUPPORT OF DEFENDANT’S
Plaintiffs, MOTION TO SET ASIDE DEFAULT

PURSUANT TO RULE 606(B) OF THE

Vs, UTAH RULES OF CIVIL PROCEDURE

WHEELER RV LAS VEGAS, LLC, a Nevada Civil No.: 070501867
foreign limited liability company, dba
WHEELER’S LAS VEGAS RV,

Judge: Eric A. Ludlow

Defendant.

I, WILLIAM E. FRAZIER, DECLARE AS FOLLOWS:
1. Tam an attorney in good standing in the State of Utah. I was retained in mid-December
2007 to represent WHEELER RV LAS VEGAS, LLC.

2. Thave personal knowledge of the contents of this affidavit, and if called as a witness,

could testify competently thereto.

1
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3. After I was retained, 1 contacted Plaintiffs’ counsel. After some delay in connecting with
him, I learned in January 2008 that he had in fact secured a default judgment against
Defendant.

4, 1discussed the possibility of setting aside the default judgment via stipulation due to the
apparent misjoinder of parties, explaining the nature of transfers between the prior owner
of WHEELER RV LAS VEGAS and the new owners.

5. Plaintiffs’ counsel indicated that he required unredacted documents demonstrating a non-
transfer of liability, including all financial details of the transfer.

6. During my conversation with Plaintiffs’ counsel, he indicated that he did not want to sign
the conﬁdentiality agreement originally proposed by Attorney Sharon Nelson to keep the
financial detaiis of thé ffahsé(;ti;)n (‘:.onﬁde.ntial.

7. Icontacted the office of Plaintiffs’ counsel again on F eBruary 27, 2008, offering to
provide a redacted agreement regarding the non-transfer of liability and proceeding to set
aside this default by stipulation. I have received no response to my call.

8. A review of the file indicates that substantial valid legal defenses exist, including

misjoinder and lack of personal jurisdiction, among others.

2
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9. Based upon my review of the file and correspondence, it appears that the timing of the

events of this matter, and the discussions between Plaintiffs’ Nevada counsel, as well as
delays in the receipt of the Application for Entry of Default Judgment, resulted in a

Default Judgment that was the result of inadvertence, mistake, surprise, and excusable

neglect.

Dated: Z/ Zéf/p} Signed: Z/ gg:

WILLIAM E. FRAZIER

State of  {ATA H
County vof f WWA& ﬂ; | M (qTO f\l

William E. Frazier, appeared before me this L@ day of :FE}QYM A \/_(;1 , 2008, and

proved to me his identity in the form ofa AT D L . After being sworn and while under

oath, William E. Frazier stated that fhe had read this document, understood the contents, and that the

contents were true of his own personal knowledge. William E. Frazier then signed this document in

my presence.

L e L o] L R LX R

Motary Public

KARA LYNN WARD
TR0 B, Rivar Ad,, Bte, A-200
81, Guarpe, UT 84700
My Gommienicn Gaplres
Oataber &, 2000
ou ke 01 Ut

e
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GARY G. KUHLMANN & ASSOCIATES, PC -7 7 L
Gary G. Kuhlmann (#4994)

Attorney for Petitioner

107 South 1470 East, Suite 105

P.O. Box 910387

St. George, Utah 84791-0387

Telephone: (435) 656-6156

FIFTH DISTRICT COURT
WASHINGTON COUNTY, STATE OF UTAH

XN

PLAINTIFFS 2RERaSED FINDINGS,
CONCLUSIONS AND ORDER

WILLIAM JUDSON and DONNA
JUDSON, husband and wife,

Plaintiffs,

V.

WHEELER RV LAS VEGAS, LLC, a Civil No. 070501867
Nevada foreign limited liability company,
dba WHEELER’S LAS VEGAS RV,

Defendant. Judge Eric A. Ludlow

The plaintiffs hereby submit their proposed Findings of Fact, Conclusions of Law and
Order regarding the defendant’s Motion to Set Aside Default Judgment and respectfully request

that the Court adopt such findings, conclusions and order.

PROPOSED FINDINGS, CONCLUSIONS AND ORDER

This matter came before the Court for hearing on May 15, 2008, on defendant’s Motion

to Set Aside Default Judgment. The Court reviewed the motion, the opposition thereto, the

affidavits supporting the motion and opposition, and the file herein. The Court also heard and
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considered the arguments of counsel at the hearing on May 15, 2008. Based thereon, the Court
now makes the following:
FINDINGS OF FACT

1. A Complaint in the above-captioned matter was filed on August 16, 2007, and
was served upon the defendant on August 30, 2007.

2. ’_- The Compl_éiﬁt was served upon the defendant on August 20, 2007.

3. During September, 2007, plaintiffs’ counsel was contacted by Sharon Nelson,
attorney for the defendant. Ms. Nelson requested an exteﬁsion of time to answer the Complaint.

4. During such conversation, Ms. Nelson informed plaintiffs’ counsel that the
dealership at issue had changed ownership and that the defendant was not responsible for the
plaintiffs’ claims in this case.

5. Plaintiffs’ counsel agreed to grant Ms. Nelson an extension to allow her a short

time to provide plaintiffs’ counsel with evidence that the defendant was not the proper party in

this case.

6. After not hearing from or receiving information from Ms. Nelson for some time,
plaintiffs’ counsel’s office contacted Ms. Nelson’s office by phone on October 15, 2007, and
demanded that the requested information be provided or an Answer filed.

7. On October 30, 2007, plaintiffs’ counsel received a fax from Ms. Nelson

containing only a Bill of Sale which was apparently part of a larger contract.
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8. On that same date, plaintiffs’ counsel’s office responded to Ms. Nelson’s fax and
informed her that to evaluate the matter, plaintiff’s counsel would need to receive the entire
agreement and other documents related to the alleged sale of the dealership.

0. On November 1, 2007, plaintiffs’ counsel received a second fax from Ms. Nelson
requiring that plaintiffs’ counsel sign a confidentiality agreement before any further documents
- would be provided.

10, Plaintiffs’ counsel refused to sign the confidentiality agreement since it was the .
defendant that was requesting that the defendant be dismissed from the case and because to do so
could prejudice the plaintiff in using the information in the purchase documents in this case.

11.  After receiving no further information and having no further contact with Ms,
Nelson, on November 27, 2007, plaintiffs’ counsel advised Ms. Nelson that plaintiffs would be
seeking the entry of default and default judgment.

12. An Application for Entry of Default, and Motion for Entry of Default Judgment
were filed with the court on November 27, 2007.

13. A Default Certificate was entered on December 3, 2007, and Default Judgment
was entered on December 4, 2007.

14.  Despite having been advised that the plaintiffs would be seeking a default
judgment and being provided with a copy of the Application for Entry of Default, the defendant’s
attorney took no action to prevent the entry of default.

15. On December 19, 2007, plaintiffs’ counsel received a phone call from William

Frazier, the new attorney for the defendant. Mr. Frazier asked plaintiffs’ counse] if he would be
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willing to stipulate to set aside the Default Judgment based upon his assertion that his client had
purchased the business after the plaintiff’s purchase of the motorhome at issue.

16.  While plaintiffs’ counsel refused to simply stipulate to set aside the Default
Judgment without some additional evidence, plaintiffs’ counsel informed Mr. Frazier of
plaintiffs’ counsel’s continuing willingneés to review any documents he would like to provide.

17.  Atthe end of the conversation, Mr. Frazier informed plaintiffs’ counsel that he
would be obtaining, and would provide plaintiffs” counsel with, documentation to show that Mr. -
Frazier’s client was not the proper defendant in this matter.

18.  Despite being told again that plaintiffs’ counsel would be provided certain
documents by the defendant, plaintiffs’ counsel received no further documents and had no further
contact from the defendant’s attorney until February 27, 2008.

19.  On February 27, 2008, plaintiffs’ counsel received a voice-mail message from
defendant’s counsel simply indicating that defendant would be filing a motion seeking to set
aside the Default Judgment in this case.

20.  The defendant’s Motion to Set Aside Default Judgment was filed with the Court
on February 29, 2008, four days shy of three months from the date of entry of the Default
Judgment.

21.  The defendant was afforded over three months to provide the plaintiffs with the
documents requested by plaintiffs or to file an Answer in this case.

22.  The only statements provided to the Court to demonstrate a meritorious defense to

this action by the defendant are the conclusory statements of defendant’s counsel that:
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a. “The evidence will show that Plaintiffs have sued the wrong party.” See
Defendant’s Memorandum of Points and Authorities in Support of Defendants” Motion to Set
Aside Default Judgment at p. 3.
b. Defendants (sic) did not own the subject dealership when the Plaintiffs
purchased the recreational vehicle.” /d. at p. 4.
~¢.-  Defendant will be able to demonstrate that it is not that proper party, and
that any assertion of personal jurisdiction over Defendant is highly questionable. . . .” Id.
From the foregoing, the Court now makes the following:
CONCLUSIONS OF LAW
1. To be relieved from the Default Judgment, defendant must show: (a) that the -
motion for relief from the judgment was filed within three months of the entry of the judgment;
(b) that mistake, inadvertence, surprise or excusable neglect were present; and (c) that the
defendant has a meritorious defense to the action. See URCP 60(b).
2. “Excusable neglect” is “the existence of ‘due diligence’ by a reasonably prudent
person under similar circumstances.” Stevens v. LaVerkin City, 2008 UT App 129, § 27.
3. To show excusable neglect “the movant must show that he has used due diligence
and that he was prevented from appearing by circumstances over which he had no control. . . .
[A] party must provide the court with specific details that demonstrate due diligence in spite of
uncontrollable circumstances” /d.
4, “A meritorious defense is one which sets forth specific and sufficiently detailed

facts which, if proven, would have resulted in a judgment different from the one entered.
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Defendant must therefore do more than merely dispute or deny the truth of plaintiff’s allegations;
he must set forth specific facts showing meritorious defenses to those allegations in order to have
the default judgment set aside.” State vs. Musselman, 667 P.2d 1053, 1057 - 1058 (Utah 1983).
S. Defendant has asserted no basis for finding the existence of mistake or
inadvertence in this case but rather relies on the claims of excusable neglect and surprise.

- 6. - Defendant did not exercise due diligence in this matter since an answer could
have been filed by the defendant at anytime during the more than three months between that date
the Complaint was served and the date the default was entered. Nothing prevented the defendant
from filing such Answer and there were no circumstances outside the éontrol of the defendant
which rendered the defendant unable to file an Answer. An Answer was not filed simply because
the defendant chose not to do so. Based thereon, the defendant has failed to show the existence
of excusable neglect in this case.

7. The defendant has further failed to establish the existence of surprise.
Defendant’s counsel was told that only a short time would be given to provide the documents
requested by plaintiffs’ counsel and defendant failed to provide such documents. Further, the
defendant was informed that the plaintiff was seeking a default and a copy of the Application for
Entry of Default was provided to defendant’s counsel. Nevertheless, no action was taken by
defendant to prevent or overcome a default being entered until almost three months after the
default judgment was entered.

8. The defendant has failed to provide the Court with any “specific and sufficiently

detailed facts which, if proven, would have resulted in a judgment different from the one
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entered.” Thus, even if the Court were to find the existence of a mistake, inadvertence,
excusable neglect or surprise, the defendant’s motion is deficient and should be denied.

Based upon the foregoing Findings of Fact and Conclusions of Law, the Court now enters

the following:

ORDER
1. -~ The defendant’s Motion to Set Aside Default Judgment is denied.
2.0 Thevplaiﬁtiffs are awarded their costs and reasonable attorney fees incurred in -

responding to the defendant’s motion, with such amount to be established by affidavit of

plaintiffs’ counsel.

9}{ day ;)f TW—@/ , 2008. »

Dated this

Honorable Eric A. Ludlow
District Court Judge

Certificate of Service

1 hereby certify that on this 13™ day of June, 2008, I mailed a true and correct copy of the
foregoing to: William E. Frazier, LAW OFFICES OF STEVEN B BANGERTER, 720 S. River
Rd., Suite A-200, St. George, UT 84790.

Gary G. uhlmarmJ T
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CHED
A BI5TRICT COURT

Pt b

STEVEN R. BANGERTER (Utah Bar No. 10051)
WILLIAM E. FRAZIER (Utah Bar No. 11447) oy [
LAW OFFICES OF STEVEN R BANGERTER R

720 South River Road, Suite A-200

St. George, UT 84790

Telephone: (435) 628-7004

Facsimile: (435) 673-1964

Attorneys for Defendant,
WHEELER RV LAS VEGAS, LLC

IN THE FIFTH JUDICIAL DISTRICT OF WASHINGTON COUNTY

STATE OF UTAH
)
WILLIAM JUDSON and DONNA % DEFENDANT/APPELLANT’S
- STATEMENT OF EVIDENCE
Jg&%&g‘éﬁf and wife ) PURSUANT TO UTAH RULE OF
( ), 3 APPELLATE PROCEDURE 11(G)
Plaintiffs, %
vs. } Civil No.: 070501867
)
WHEELER RV LAS VEGAS, LLC, a ) Judee: Exi
Nevada foreign limited liability company, ) udge: Eric A. Ludlow
dba WHEELER’S LAS VEGAS RV 3
(APPELLANT), j
Defendant. g
)

Notice is hereby given that defendant and appellant WHEELER RV LAS VEGAS,
LLC, through counsel, Law Offices of Steven R. Bangerter, provides the following Statement

of Evidence, pursuant to Utah Rule of Appellate Procedure 11(g).

]
DEFENDANT/AP!%EE%WT%%M&%@@%&%%@ﬁ@%@hm RULE OF



In addition to the Complaint filed by Plaintiffs, the Motion to Set Aside Default filed by
Defendants, and opposition papers related thereto, there were competing Proposed Orders
filed after the conclusion of oral argument on Defendant’s Motion to Set Aside Default.
Based upon conversations with court personnel, 1t was discovered that Defendant’s Proposed
Order was discarded by the court when it opted to sign Plaintiffs’ Proposed Order. As such, a
true and correct copy of Defendant’s Proposed Order is attached hereto as “Exhibit A.”

The oral argument on Defendant’s Motion to Set Aside Default under Utah Rule of
Civil Procedure 60 ef seq came for hearing on May 15, 2008. There exists no transcript of the
or‘al argument, as a court .reportervwas not present. During the hearing, counsel for Defendant
asserted that the Default Judgment was procured by Plaintiff via mistake, surprise,
inadvertence, or excusable neglect; namely, due to the rescission of Plaintiffs’ counsel’s
agreement to provide Defendant’s prior counsel with an open extension to answer the
complaint without timely notifying Defendant’s prior counsel of his intention. Plaintiffs’
counsel did not fax, call, or email Defendant’s former counsel, but rather, mailed documents
seeking entry of default with knowledge that the mailing was destined for an out-of-state
address with an intervening weekend.

Further, it was argued that the trial court had no jurisdiction over Defendant. As briefed,
Defendant has no meaningful or significant contacts with the state of Utah, and does not
purposefully avail itself to the benefits of the laws of the state of Utah. Defendant does not

advertise or otherwise maintain a presence in the state of Utah.

2
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Finally, Defendant argued that Plaintiffs’ Default Judgment against Defendant should
be set aside under traditional principles of equity and estoppel. Plaintiffs should have been
estopped from the entry of a default judgment due to the agreement between Plaintiffs’
counsel and former counsel for the defense that an open-extension was granted. Such
agreement was not rescinded in a manner that gave Defendant reasonable time to file a -
responsive pleading tothe complaint. Additionally, the state of Utah has a long-standing
préference to have matters adjudicated on the merits, as opposed to via default; especially in
light of the fact that the trial court had no personal jurisdiction over Defendant, and Defendant
raised this issue in its first court submission.

The court took the matter under submission and requested proposed orders from both
parties. Defendant’s proposed order is attached hereto as Exhibit “A.” Plaintiff’s proposed

order, which was eventually signed by the court, is attached hereto as Exhibit “B.”

—
DATED: July 2% , 2008 Law Offices of Steven R. Bangerter, PC

a8 -

By: WILLIAM E. FRAZIER, ESQ.
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CERTIFICATE OF SERVICE

I certify that a true and correct copy of the foregoing DEFENDANT/APPELLANT’S
STATEMENT OF EVIDENCE PURSUANT TO UTAH RULE OF APPELLATE

PROCEDURE 11(G)

was mailed, postage prepaid on July 78,2008 to the following:

Gary G. Kuhlmann
- GARY G. KUHLMANN & ASSOCIATES, PC
113 East 200 North, Suite 1
P.O. Box 910387
St. George, UT 84791

T e

Abbi¢'Thorge
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STEVEN R. BANGERTER (Utah Bar No. 10051)
WILLIAM E. FRAZIER (Utah Bar No. 11447)
LAW OFFICES OF STEVEN R BANGERTER

720 South River Road, Suite A-200

St. George, UT 84790

Telephone: (435) 628-7004

Facsimile: (435) 673-1964

Attorneys for Defendant,
WHEELER RV LAS VEGAS, LLC

IN THE FIFTH JUDICIAL DISTRICT OF WASHINGTON COUNTY

STATE OF UTAH

)

- WILLIAM JUDSON and DONNA ; [PROPOSED] ORDER
JUDSON, husband and wife, )
)
Plaintiffs, )

) Civil No.: 070501867

)

) Judge: Eric A. Ludlow
WHEELER RV LAS VEGAS, LLC, a )
Nevada foreign limited liability company, )
dba WHEELER’S LAS VEGAS RV, g
)
Defendant. g
)

Defendant, WHEELER RV LAS VEGAS, LLC’s Motion to Set Aside Judgment, came
for hearing on May 15, 2008 before the Honorable Eric A. Ludlow. After consideration of the
pleadings, court file, and oral arguments thereon, the Court rules as follows:

/11
/1]

/11
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Defendant’s Motion to Set Aside Default is GRANTED.

Defendant demonstrated, through the Affidavit of Sharon Nelson, that this Default was
taken as a result of surprise, mistake, and inadvertence. Based upon the grant of an open
extension given by Plaintiffs’ counsel, and the ongoing communication between Defendant
Wheelers by and through their representative Sharon Nelson and Plaintiffs’ counsel, there was no
rescission of the open extension to answer the complaint. The first notice that Defendant had of
such rescission, by Plaintiffs’ mailed Application for Entry of Default, was not received until
December 5, 2007 due to an intervening weekend and out-of-state mailing, Plaintiffs’ counsel
could have faxed or telephoned Defendants to rescind his open extension to answer, but failed to. _
do so. As such, by the time that Defendants learned of the rescission of the open extension to
answer, a Default Judgment had already been taken.

Likewise, Defendant’s Motion was made in accordance with Rule 60(B) of the Utah
Rules of Civil Procedure, in that the Motion was filed less than three months after the Default
Judgment was entered. Further, Defendant has provided facts demonstrating that legal and valid
defenses exist; namely, lack of personal jurisdiction and misjoinder of parties.

“The rule that courts will incline towards granting relief to a party who has not had the
opportunity to present his case, is ofdinan'ly applied at the trial court level. State of Utah v. D.
John Musselman and Linda Ann Coram (1983) 667 P.2d 1055 and Hn1; 1983 Utah LEXIS 1086.
“Where any reasonable excuse is offered by defaulting party, courts generally tend to favor

granting relief from a default judgment, unless it appears that to do so would result in substantial
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injustice to the adverse party.” Westinghouse Elec. Supply Co. v. Paul W. Larsen Contractor

(1975), 544 P.2d 876.

Here, Plaintiffs have not demonstrated that substantial injustice would result in Setting
Aside the Default Judgment. Plaintiffs have presented no evidence regarding substantial

prejudice would result in the event that this Motion were granted. Plaintiffs may amend their

complaint to add parties should they so desire.

Defendant must file an Answer or other responsive pleading on or before

DATED this day of , 2008.

Honorable Eric A. Ludlow
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GARY G, KUHLMANN & ASSOCIATES, PC ‘
Gary G. Kuhlmann (#4994)
Atlorney for Petitioner
107 South 1470 East, Suite 105
P.O. Box 910387
St. George, Utah 84791-0387
Telephone: (435) 656-6156

FIFTH DISTRICT COURT
-WASHINGTON COUNTY, STATE OF UTAH
NS

WILLIAM JUDSON and DONNA

JUDSON, husband and wife, PLAINTIFFS’ 2RaRE5ED FINDINGS,

CONCLUSIONS AND ORDER
Plaintiffs,

V.

WHEELER RV LAS VEGAS, LLC, a Civil No. 070501867

Nevada foreign limited liability company,
dba WHEELER’S LAS VEGAS RV,

Defendant. Judge Eric A. Ludlow

\/\/vvvu\_zvvvvv\/v

The plaintiffs hereby submit their proposed Findings of Fact, Conclusions of Law and

Order regarding the defendant’s Motion to Set Aside Default Judgment and respectfully request

that the Court adopt such findings, conclusions and order.

PROPOSED FINDINGS, CONCLUSIONS AND ORDER

This matter came before the Court for hearing on May 15, 2008, on defendant’s Motion

N—

to Set Aside Default Judgment. The Court reviewed the motion, the opposition thereto, the

affidavits supporting the motion and opposition, and the file herein. The Court also heard and
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considered the arguments of counsel at the hearing on May 15, 2008. Based thereon, the Court

now makes the following:
FINDINGS OF FACT

1. A Complaint in the above-captioned matter was filed on August 16, 2007, and
was served upon the defendant on August 30, 2007.

2. The Complaint was servea upon the defendant on August 20, 2007.

3. During September, 2007, plaintiffs’ counsel was contacted by Sharon Nelson,
attorney for the defendant. Ms. Nelson requested an extension of time to answer the Complaint.

4. During such conversation, Ms. Nelson informed plaintiffs’ counsel that the
dealership at issue had changed ownership and that the defendant was not responsible for the
plaintiffs’ claims in this case.

5. Plaintiffs’ counsel agreed to grant Ms. Nelson an extension to allow her a short
time to provide plaintiffs’ counsel with evidence that the defendant was not the proper party in
this case.

6. After not hearing from or receiving information from Ms. Nelson for some time,
plaintiffs’ counsel’s office contacted Ms. Ne.lson’s office by phone on October 15, 2007, and
demanded that the requested information be provided or an Answer filed.

7. On October 30, 2007, plaintiffs’ counsel received a fax from Ms. Nelson

containing only a Bill of Sale which was apparently part of a larger contract.
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8. On that same date, plaintiffs’ counsel’s office responded to Ms. Nelson’s {fax and
informed her that to evaluate the matter, plaintiff’s counsel would need to receive the entire
agreement and other documents related to the alleged sale of the dealership.

9. On November 1, 2007, plaintiffs’ counsel received a second fax from Ms. Nelson

requiring that plaintiffs’ counsel sign a confidentiality agreement before any further documents

would be provided.

10.  Plamntiffs’ counsel refused to sign the confidentiality agreement since it was the
defendant that was requesting that the defendant be dismissed from the case and because to do so
could prejudice the plaintiff in using the information in the purchase documents in this case.

11, After receiving no further information and having no further contact with Ms.
Nelson, on November 27, 2007, plaintiffs’ counsel advised Ms. Nelson that plaintiffs would be

seeking the entry of default and default judgment.

12. An Application for Entry of Default, and Motion for Entry of Default Judgment

were filed with the court on November 27, 2007.

13, A Default Certificate was entered on December 3, 2007, and Default Judgment
was entered on December 4, 2007.

14, Despite having been advised that the plaintiffs would be seeking a default
judgment and being provided with a copy of the Application for Entry of Default, the defendant’s
attorney.took no action to prevent the entry of default.

15, On December 19, 2007, plaintiffs’ counsel received a phone call from William

Frazier, the new attorney for the defendant. Mr. Frazier asked plaintiffs’ counsel if he would be
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BY U.
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willing to stipulate to sel aside the Default Judgment based upon his assertion that his client had
purchased the business afler the plaintiff’s purchase of the motorhome at issue.

16.  While plaintiffs’ counsel refused to simply stipulate to set aside the Default
Judgment without some additional evidence, plaintiffs’ counsel informed Mr. Frazier of
plaintiffs’ counsel’s continuing willingness to review any documents he would like to provide.

17.  Atthe end of the conversation, Mr. Frazier informed plaintiffs’ counsel that he
would be obtaining, and would provide plaintiffs’ counsel with, documentation to show that Mr.
Frazier’s client was not the proper defendant in this matter.

18.  Despite being told again that plaintiffs’ counsel would be provided certain
documents by the defendant, plaintiffs’ counsel received no further documents and had no further
contact from the defendant’s attorney until February 27, 2008.

19.  On February 27, 2008, plaintiffs’ counsel received a voice-mail message from

defendant’s counsel simply indicating that defendant would be filing a motion seeking to set

aside the Default Judgment in this case.

20.  The defendant’s Motion to Set Aside Default Judgment was filed with the Court
on February 29, 2008, four days shy of three months from the date of entry of the Default
Judgment.

21, The defendant was afforded over three months to provide the plaintiffs with the
documents requested by plaintiffs or to file an Answer in this case.

22, The only statements provided to the Court to demonstrate a meritorious defense to

this action by the defendant are the conclusory statements of defendant’s counsel that:
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BY U.
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a. “The evidence will show that Plaintiffs have sued the wrong party.” See

Defendant’s Memorandum of Points and Authorities in Support of Defendants” Motion to Set

Aside Default Judgment at p. 3.

b. Defendants (sic) did not own the subject dealership when the Plaintiffs

purchased the recreational vehicle.” Id. at p. 4.
c. ~ Defendant will be able to demonstrate that 1t is not that proper party, and
that any assertion of personal jurisdiction over Defendant is highly questionable. . . .”,‘]cl.
From the foregoing, the Court now makes the following:
CONCLUSIONS OF LAW
1. To be relieved from the Default Judgment, defendant must show: (a) that the
motion for relief from the judgment was filed within three months of the entry of the judgment;

(b) that mistake, inadvertence, surprise or excusable neglect were present; and (c) that the

defendant has a meritorious defense to the action. See URCP 60(b).

2. “Excusable neglect” is “the existence of ‘due diligence’ by a reasonably prudent
person under similar circumstances.” Stevens v. LaVerkin City, 2008 UT App 129, § 27.

3. To show excusable neglect “the movant must show that he has used due diligence
and that he was prevented from appearing by circumstances over which he had no control. . . .
[A] party must provide the court with specific details that demonstrate due diligence in spite of
uncontrollable circumstances” /d.

4. “A meritorious defense is one which sets forth specific and sufficiently detailed

facts which, if proven, would have resulted in a judgment different from the one entered.
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BY U.
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Defendant must therefore do more than merely dispute or deny the truth of plaintiff’s allegations;
he must set forth specific facts showing meritorious defenses to those allegations in order to have
the default judgment set aside.” State vs. Musselman, 667 P.2d 1053, 1057 - 1058 (Utah 1983).

5. Defendant has asserted no basis for finding the existence of mistake or
inadvertence in this case but rather relies on the claims of excusable neglect and surprise.

6. Defendant did not exercise due diligence in this matter since an answer could
have been filed by the defendant at anytime during the more than three months between that date
the Complaint was served and the date the default was entered. Nothing prevented the defendant
from filing such Answer and there were no circumstances outside the control of the defendant
which rendered the defendant unable to file an Answer. An Answer was not filed simply because
the defendant chose not to do so. Based thereon, the defendant has failed to show the existence
of excusable neglect in this case.

7. The defendant has further failed to establish the existence of surprise.

Defendant’s counsel was told that only a short time would be given to provide the documents
requested by plaintiffs’ counsel and defendant failed to provide such documents. Further, the
defendant was informed that the plaintiff was seeking a default and a copy of the Application for
Entry of Default was provided to defendant’s counsel. Nevertheless, no action was taken by
defendant to prevent or overcome a default being entered until almost three months after the
default judgment was entered.

8. The defendant has failed to provide the Court with any “specific and sufficiently

detailed facts which, if proven, would have resulied in a Jud% ment different ﬁom the one
D|g|t|zed by the Howard W. Hunter Law Library, J. Reuben Clark Law School, B
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entered.” Thus, even if the Courl were to find the existence of a mistake, inadvertence,
excusable neglect or surprise, the defendant’s motion is deficient and should be denied.
Based upon the foregoing Findings of Fact and Conclusions of Law, the Courl now enters
the following:
ORDER
1. The defendant’s Motion to Set Aside Default Judgment is denied.
2. The plaintiffs are awarded their costs and reasonable attorney fees inc-urred in
responding to the defendant’s motion, with such amount to be established by affidavit of

gh{ day of U-\/V-@/ , 20

plaintiffs’ counsel.

Dated this

Honorable Eric A. Ludlow
District Court Judge

Certificate of Service

1 hereby certify that on this 13" day of June, 2008, I mailed a true and correct copy of the
foregoing to: William E. Frazier, LAW OFFICES OF STEVEN K BANGERTER, 720 S. River
Rd., Suite A-200, St. George, UT 84790,

Gan/ G. uhlmannJ
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GARY G. KUHLMANN & ASSOCIATES, PC
Gary G. Kuhlmann (#4994)

Attorney for Petitioner

107 South 1470 East, Sutte 105

P.O. Box 910387

St. George, Utah 84791-0387

Telephone: (435) 656-6156

FIFTH DISTRICT COURT
WASHINGTON COUNTY, STATE OF UTAH

WILLIAM JUDSON and DONNA CERTIFICATE OF SERVICE

JUDSON, husband and wife,

Plaintiffs,

V. Case No. 070501867

WHEELER RV LAS VEGAS, LLC, a Judge Eric A Ludlow

Nevada foreign limited liability company,
dba WHEELER’S LAS VEGAS RV,

b N e N N/ N N N N N RN N

Defendants.

The plaintiffs hereby certify that a signed copy of Plaintiffs’ Findings, Conclusions and
Order was mailed first class, postage prepaid, this 1% day of July, 2008, to: William E. Frazier,

Law Offices of Steven R. Bangerter, 720 S. River Road, Suite A-200, St. George, UT 84790.

G}y/ }B/ Kuhlménn
Attorney for Plaintiffs
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FLED

4 TH DISTRICT COURT
7008 JUL 25 AM10: 50
WL GHINGTOR COUNTY

STEVEN R. BANGERTER (Utah Bar No. 10051) BY
WILLIAM E. FRAZIER (Utah Bar No. 11447)

LAW OFFICES OF STEVEN R BANGERTER

720 South River Road, Suite A-200

St. George, UT 84790

Telephone: (435) 628-7004

Facsimile: (435) 673-1964

Attorneys for Defendant,
WHEELER RV LAS VEGAS, LLC

IN THE FIFTH JUDICIAL DISTRICT OF WASHINGTON COUNTY

STATE OF UTAH
)
WILLIAM JUDSON and DONNA AT S ST OF
Jg%i%%g%ﬁ?f and wife ) TRANSCRIPTS OR PROCEEDINGS
( ), ) PURSUANT TO UTAH RULE OF
) APPELLATE PROCEDURE 11(E)(1)
Plaintiffs, )
vs )
’ )
) Civil No.: 070501867
WHEELER RV LAS VEGAS, LLC, a ) |
Nevada foreign limited liability company, ) Judse: Eric A. Ludi
dba WHEELER'S LAS VEGAS RV 3 fdge: ne A. Ludiow
(APPELLANT), |
Defendant. g
)

Notice is hereby given that defendant and appellant WHEELER RV LAS VEGAS,
LLC, through counsel, Law Offices of Steven R. Bangerter, does not request any transcripts
of proceedings, as it is believed that no such transcripts exist.

DATED: July Z(, 2008 Law Offices of Steven R. Bangerter, PC

it

By: WILLIAM E. FRAZIER, ESQ.
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CERTIFICATE OF SERVICE

I certify that a true and correct copy of the foregoing DEFENDANT/APPELLANT’S
CERTIFICATE OF NON-REQUEST OF TRANSCRIPTS OR PROCEEDINGS PURSUANT
TO UTAH RULE OF APPELLATE PROCEDURE 11(E)(1)
was mailed, postage prepaid on July 222, 2008 to the following;

Gary G. Kuhlmann
. GARY G. KUHLMANN & ASSOCIATES, PC
113 East 200 North, Suite 1
P.O. Box 910387 _
St. George, UT 84791

2Tl
Abbie Thorpe
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STEVEN R. BANGERTER (Utah Bar No. 10051)

WILLIAM E. FRAZIER (Utah Bar No. 11447)
LAW OFFICES OF STEVEN R BANGERTER
720 South River Road, Suite A-200

St. George, UT 84790

Telephone: (435) 628-1004

Facsimile: (435) 673-1964

Attorneys for Defendant,
WHEELER RV LAS YVEGAS, LLC

COPY

IN THE FIFTH JUDICIAL DISTRICT OF WASHINGTON COUNTY

STATE OF UTAH

WILLIAM JUDSON and DONNA
JUDSON, husband and wife
(RESPONDENTS),

Plaintiffs,
Vs.

WHEELER RV LAS YEGAS, LLC, a
Nevada foreign limited liability company,
dba WHEELER’S LAS VEGAS RV

(APPELLANT),
Defendant.

\_/\_/\_J\_/\_/\/\J\./\/'\JV\_/\_/V\_/\_./\./\\/

REQUEST FOR STAY OF DEFAULT
JUDGMENT AND DETERMINATION
OF AMOUNT PAYABLE TO COURT
FOR SECURITY PURPOSES IN LIEU
OF SUPERSEDEAS BOND PURSUANT
TO URCP 62, OR INTHE
ALTERNATIVE, REQUEST FOR
SUPERSEDEAS BOND, AND REQUEST
FOR HEARING

Civil No.: 070501867

Judge: Eric A. Ludlow

TO ALL PARTIES AND THEIR ATTORNEYS OF RECORD:

Notice is hereby given that defendant and appellant WHEELER RV LAS VEGAS,

LLC, through counsel, Law Offices of Steven R. Bangerter, will move the Court, pursuant to

Utah Rule of Civil Procedure 62 (i)(2) to permit the deposit of money in court in lieu of

giving a Supersedeas Bond, or in the alternative, the filing of a Supersedeas Bond to stay

attempts at executing upon the Default Judgment obtained by Plaintiffs in this matter.

]
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Defendant/Appellant continues to assert that this Court has no jurisdiction over it, and

therefore, nothing in this filing should be construed as assent to the exercise of in personam

Jurisdiction over Defendant.

L

THE COURT HAS AUTHORITY TO PERMIT THE DEPOSIT OF A SUM OF

MONEY WITH THE COURT IN LIEU OF A SUPERSEDEAS BOND PURSUANT

TOUTAH RULE OF CIVIL PROCEDURE 62(i}(2)

Utah Rule of Civil Procedure 62(1)(2) sets forth “Upon motion and good cause shown,
the court may permit adeposit of money in court or other security to be given in lieu of
giving a Supersedeas Bond under Subdivision (d).” URCP 62(1)(2). An appellant may, “by
giving a Supersedeas Bond may obtain a stay, unless such a stay is otherwise prohibited by
law or these rules. Thebond may be given at or after the time of filing the Notice to Appeal.
The stay is effective when the Supersedeas Bond 1s approved by the court.”” URCP 62(d).

Here, Defendant/Appellant Wheeler RV Las Vegas, LLC filed a timely Notice of
Appeal, and all other documents as set forth by the Utah Rules of Appellate Procedure.,
Plaintiffs have attempted to execute on the Default Judgment during the pendency of the
Appeal, thus necessitating this Motion.

WHEELER RV LAS VEGAS, LLC 1s owned by Freedom Roads, LLC. WHEELER
RV LAS VEGAS, LLC, aquired the assets of L.V.R.V., Inc., a Nevada corporation years after
Plaintiffs acquired the recreational vehicle that is the subject of this litigation from L.V.R.V.,

2
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Inc. Because the relevant financial inquiry for this Motion pertains to the present

Defendant/Appellant, all assertions relate to Defendant/Appellant.

Rule 62 (j)(1) states, *...a court shall set the Supersedeas Bond in an amount that
adequately protects the judgment creditor against loss or damage occasioned by the Appeal
and assures payment in the event the judgment is affirmed. In setting the amount, the court
may consider any relevant factor, including: (a) the judgment debtor’s ability to pay the
judgment; (d) the judgment debtor’s likelihood of success on appeal. URCP 62(j)(1), ef seq. |

The presumptive arriou’nt of Supersedeas Bonds is set as the amount of compensatory
damages plus costs and attorney fees plus three years of interest at the applicable rate. URCP
Rule 62(j)(2)(a). As referenced earlier, the Court may, upon good cause shown, allow a
deposit in lieu of a Supersedeas Bond. URCP 62(1)(2).

It is in the interests of both parties to preserve as much capital as possible to pay toward
any judgment that fnaybe affirmed by the Utah Appellate Courts. Here, if Defendant were
required to post a bond, funds would be necessary to pay an appropriate surety. Further,
Wheeler RV Las Vegas, LLC, as demonstrated in the Affidavit of Brent Moody filed
herewith, is a fiscally solvent limited liability company capable of paying any judgment that
may be eventually affirned by an appeals court, with most recent financial reports revealing
assets exceeding liabilities by over $2,000,000 in the most recent financial report. Because
Wheeler RV Las Vegas, LLC 1s adequately solvent to pay any eventual judgment, and has so

demonstrated, it wouldbe of little value for the Court to require a six-figure deposit of funds

that would remain stagnant.
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IL

PRAYER

Defendant/Appellant respectfully requests an amount equal to ten (10) percent of all
* amounts set forth in compensatory damages and attorney fees obtained by Plaintiff to date,

which total $151,931.61. As such, Defendant/Appellant requests to file with the court the sum

of $15,193.16 for security, in lieu of a Supersedeas Bond.

In the alternative, appellant requests that an amount for a Supersedeas Bond be set in an
amount below the presamptive amount in the interests of preserving capital for potential

settlement negotiations during the pendency of the Appeal.

If the court is uneble to grant any request contained herein, appellant requests that an

amount be set for a Supersedeas Bond.

Respectful.ly Submitted,

DATED: October 2., 2008 Law Offices of Steven R. Bangerter, PC

75 e

By: WILLIAM E. FRAZIER, ESQ.
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CERTIFICATE OF SERVICE

I certify that a true and correct copy of the foregoing Notice of Appeal was mailed,

postage prepaid on October 7., 2008 to the following:

Gary G. Kuhlmann

GARY G. KUHLMANN & ASSOCIATES, PC
113 East 200 North, Suite 1

P.O. Box 910387 - .

St. George, UT 84791

Y P

AbbieThorpe
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STEVEN R. BANGERTER (Utah Bar No. 10051)
WILLIAM E. FRAZIER (Utah Bar No. 11447)
LAW OFFICES OF STEVEN R BANGERTER

720 South River Road, Suite A-200

St. George, UT 84790

Telephone: (435) 62§-7004

Facsimile: (435) 673-1964

Attorneys for Defendint,
WHEELER RV LASVEGAS, LLC

IN THE FIFTH JUDICIAL DISTRICT OF WASHINGTON COUNTY

STATE OF UTAH

WILLIAM JUDSON and DONNA )
JUDSON, husband and wife,

Plaintifh, )

[PROPOSED] ORDER GRANTING
DEFENDANT'S REQUEST FOR STAY
OF EXECUTION OF DEFAULT
JUDGMENT, DETERMINATION OF
AMOUNT PAYABLE FOR SECURITY

Vs. } PURPOSES IN LIEU OF SUPERSEDEAS
: BOND PURSUANT TO URCP 62, OR IN
WHEELER RV LAS VEGAS, LLC, a ) THE ALTERNATIVE, REQUEST FOR

Nevada foreign limited liability company, ) SUPERSEDEAS BOND

dba WHEELER'S LAS VEGAS RV,

Defendint.

Civil No.: 670501867

Judge: Eric A. Ludlow

Defendant, WHEELER RV LAS VEGAS, LLC's Request for Stay of Execution of

Default Judgment, Delermination of Amount Payable for Security Purposes in Lieu of

Supersedeas Bond Pursuant to URCP 62, or in the alternative, Request for Supersedeas Bond

came for review and/or hearing. After consideration of the pleadings, court file, and oral

arguments thereon, and good cause having been shown therefor, the Court rules as follows:

//1
1

[PROPOSED] ORDER GRANTING DEFENDANT'S REQUEST FOR STAY OF EXECUTION OF DEFAULT
JUDGMENT, DETERMINATION OF AMOUNT PAYABLE FOR SECURITY PURPOSES IN LIEU OF
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Defendant's Request to Stay Execution of execution of is GRANTED. Defendant, shall

within thirty (30) daysof this Order deposit/lodge the following with the Court (check one):

$15,193,16 Payment for Security

Supersedeas Bond in the amount of §

DATED this

day of ., 2008,

Honorable Eric A. Ludlow

2
[PROPOSED) ORDER GRANTING DEFENDANT'S REQUEST FOR STAY OF EXECUTION OF DEFAULT

_ JUDGMENT, R GRENIBAL DA AL DAY bR OIRSISH RIZFK DAIRBAHR, BY UIEU OF

SUPERSEDEAS BOND PURSUANT TO [ BGeZékr R KOER b BoMes ForB EQUEST FOR SUPERSEDEAS
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Steven R. Bangertez (State Bar No. 10051)
William E, Frazier (State Bar No. 11447)

LAW OFFICES OF STEVEN R BANGERTER
720 8. River Rd,, Suite A-200

St. George, UT 84790

Telephone: (435) 628-7004

Facsimile: (435) 673-1964

Attorney for Defendant,
WHEELER RYLAS VEGAS, LLC

COPY

IN THE TIFTH JUDICIAL DISTRICT COURT
_ OF WASHINGTON COUNTY, STATE OF UTAH
Washington County Hall of Justice, 200 North 200 East, St. George, Utah 84770

WILLIAM JUDSON and DONNA JUDSON,
husband and wife,

Phintiffs,

VS,

WHEELER RVLAS VEGAS, LLC, a Nevada
foreign limited liability company, dba
WHEELER’S IAS VEGAS RV,

Defendant,

AFFIDAVIT OF BRENT MOODY IN
SUPPORT OF DEFENDANT"’S REQUEST
FOR STAY OF EXECUTION ON
DEFAULT JUDGMENT AND
DETERMINATION OF AMOUNT
PAYABLE TO COURT FOR SECURITY
PURPOSES IN LIEU OF SUPERSEDEAS
BOND PURSUANT TO URCP 62, OR IN
THE ALTERNATIVE, REQUEST FOR
SUPERSEDIAS BOND

Civil Ne.: 070501867

Judge: Eric A. Ludlow

i

I, BRENT MOODY, DECLARE AS FOLLOWS:

1. Tamthe Executive Vice President of Business Development and General Counsel for

‘Freedom Roads, LLC, the parent company of Wheeler RV Las Vegas, LLC.

1

AFFIDAVIT OFBRENT MOODY IN SUPPORT OF DEFENDART'S REQUEST FOR STAY OF EXECUTION ON
DEFAULT JUDGMENT AND DETERMINATION OF AMOUNT PAYABLE TO COURT FOR SECURITY PURPOSES
IN LIEU.OF SUPERSEDEAS BOND PURSUANT TO URCP 62, ORIN THE ALTERNATIVE, REQUEST FOR
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1 havepersonal knowledge of the contents of this affidavit, and if called as a witness,

couldestify competently thereto.

Wheelkrs RV Las Vegas, LLC acquired the assets of L.V.RV., Inc,, on or around
‘November 29, 2004,

I havepersonal knowledge of the financial condition of Wheeler RV Las Vegas, also
knownas Las Vegas RV, based upon my position within the company and the parameters ‘

of myoversight of fhe dealership. |
| For the calendar:year ending December 31, 2007, the last year for which there is a
‘complkte annual accounting, Las Vegas RV had total assets of $16,316,650, with total

liabilifies of $13,964,514.

6. Attached hereto as Exhjbit' “A” is a true and correct copy of the'most recent annual
accoutting, depicting the figures set forth above.

7. 1amintimately familiar with the finances of Las Vegas RV, and attest that there are
présently no defaults in financial obligations or plans for filing for any type of relief in
bankriptcy.

8. In theevent that Defendant/Appellant is unsuccessful at all levels of available appeals,
Las Vegas RV, based on:its current financial condition and my pérsonal lnowledge
thereo, would be able to satisfy the judgment that is the subject of the pending appeal.

: % /
Dated;_{{/ ]ﬂ 07 _Signed:'//l%,;;”f/:’j /// M///L .

v

J ‘ & B TTMOO : Y’ [4 ! s
f . /

2

AFFIDAVIT OFBRENT MOODY IN.SUPPORT OF DEFENDANT'S REQUEST FOR STAY OF EXECUTION ON
DEFAULT JUDGHENT AND DETERMINATION OF AMOUNT PAYABLE TO COURT FOR SECURITY PURPOSES
IN LIEU OF SUPERSEDEAS BOND PURSUANT TO URCP 62, OR IN THE ALTERNATIVE, REQUEST FOR
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State of [ (.f.gz 25

County of _L.alce

Brent Moody, appeared before me this P r/ day of 0c¢ *(ﬁ éf/é , 2008, and proved

to me his identity in the form of a Drwvysicmse | After being sworn and while under oath,

Brent Moody stated that he had read this document, understood the contents, and that the contents

wete true of his own personal knowledge. Brent Moody then signed this document in my presence.

0FFICIAL SEAL
JENNIFER-M. NAPIER
NOTARY PUBLIC - STATE OF ILLINOIS
MY COMMISSION-EXPIRES OCT. 31, 2011
PRI FU S NI F ISP

Citust gty

i
Notarg/Public

3

AFFIDAVIT OF BRENT MOODY IN SUPPORT OF DEFENDANT’S REQUEST FOR STAY OF EXECUTION ON
DEFAULT JUDGMENT AND DETERMINATION OF AMOUNT PAYABLE TO-COURT FOR-SECURITY PURPOSES
IN LIEU OF SUPERSEDEAS BOND PURSUANT TO URCP 62, OR IN THE ALTERNATIVE, REQUEST FOR
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CONTACT 12/31/07 FINAL

~5EAER DEALER NAME LAS VEGAS RV TOTAEINCOME &EXPENSE! ! LYEAR TO-DATE
T Inunsar OLR2?701s |ADDRESS 13175 LAS VEGAS BLVD S, NET SALES {Pagz 3 Lina 60) 1,848 455 <39.811,827

3 CITY & STATE LAS VEGAS, NV DEALER MANAGEMENT SYSTEMS GROSS PROFIT (P230 3 Ling 60} 380.014 798,079

3 IFROM 12007 FINANCIAL OPERATING REPORT EXPENSES : 3
1 BRANCH STORE LAS VEGAS ompersation - Salespeople 1952712
7] 31-0ec-07 | Delivery Expense

[

4731 1.28
35,322 8.30

MOUNT: | Policy Work

Rental Unit Costs

Cash Qn Hend

| Cash In Bank Credi{ Balance

Cash In Bank Accounts Payable Trade Creditors 824.790 TOTAL VARIABLE _ 87.855| 2307
ontracts In Transit ; Salarigs-Managément 29 262 770
OTAL'CASH & CONTRACT! 735,387 Customer Depasits 16,246 ‘| Salaries-Supeqvision 50,339 1376
n Current Portion of LTD/Capital Lease 19,494 Salaries-Clerical 15,233 5.08
B TOTAL RECENABLES S 65,024 FP Notes Pavable - New 10,384 971 Other Salaries 8 Wages ; 123.481 3345
B New RV Motorized 7.458.669 FP Notes Payable - Used’ 2.428.156 | Corparale Adminisirative Expenses 6,788 1.79 185451
el /|New RV Towables 3.250,740 FP Notes Payable - Other Taxes-Payroll 27,188 7.15 11396191
m New Other :|Notes Payable-Olher 11 Employee Benefts 189.037 5.01 55.785| 7 3.33 1
el N [Used RV Motorized 3,228 867 Accrued Expenses 410.200 14040 Maleh 2,182 o.s7 37,097 | 0.38 1
w! = v [Used RY jowabies 453719 Interast Payahle 69.633 TOTAL PERS CNNE U ifines $hii i8] 277,570 73.04 3 474,629'], 44.57 | »
sl N CE-[Used Other 8,200 Salariés, Wages & Comm'ns Payable 142,161 Company Vehicle Expense 1.374 45588 |1 1058 |«
N Bonuses Payable Interest expense - Other Sl
.| Other Inventory Payroll Tex and Empl Benefits Paxabla_ Other Administrative expenses S 0
Rebates/Other Resenves 1154 822) Sales and Use Tax Payable 53,850 Office Supplies & Expense 4632 424821084 1
{Parts & Accessodes 282.058 Property Tax Payable Other Supplies 4.028 54236 | 7082 n
; Income Tax Payable Advertising (Pg. 4, Line 13) 116.379 350,808 | 71220
Due to Customers 3.318 Contributions :
Work In Proces:

60,151 |
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Warranty Claims 280.070 Bank Charges 3.005 .79 . 2
13,557,514 Postage & Freight 2430 0.64 748, 7082 [
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 Rental Equipment i T .
51" lease & Rental Units {{ Taxes-Real Estate 8,355 2208 198,989 17127 |«
~L & R Accumulated Depreciation $ {4ssat Line 44 Minus Liabilities Line 29) | Insurance-Building & Improvements 700 0.18 T 78542 [770.88 |«
TOTAL CURRENT 8 WORKING ASSETSU 16,316,850 el Working Capital & 2,365,832 nlerast Expense - Other 181 0.04 2592 1. 003«
PR PR ] : | SUBITOTAL-RERE & Rent Equiv{tine: 113,032 | 2874 1,471,053 | 21887 | s
OsSIE {| Heat, Light, Power, & Water 7.823 208 91731 (Y118 L«
22 (73310 15.609.746 nsurance-Other 15700 4,13 [#94185,513 {72238 s
'|Bldgs. 8 Imp. - 281/351 I 30 32.285 : TYaxes-Other 3428 0,80 | i 36640171047 1w
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Co. Vehicles - 285355 55 468 48 | 27 780 TOTAL FIXED 143,854 39.43 71,806,133 |7 241 46 | %
Lzaseholds - 286/358 110.713 35 1 26 {275.84 1) Investments 687,913 | 181.02 7,940,832 | 101.86 | =
AY 37 1 28 C (142328 TOTALEX 775.563 | 20409 9152687 ["147.40 [ =
TOTALS (L 387497 'S 27 1 27 1177.435) ORERATING PRQFIT OR: LIOSS it {395.554}] {103.09) 1,356 608} 7117:30)| =
"MEMQ: Company Units _g: 36 1 34 211.107 NET ADDITIONS & DEDUCTIONS _ (Page 2, Lina 60} 3.788 1.00 2323623 |-14,15 |~
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Other Assets ! P e 2
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