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Lo THE SUPREME COURT OF THE STATE OF UTAH
SIATE 07 UTAl. )
)
Plaintiftf and Respondent, )
) . , .
o ) Case ilo. 15655
)
2L B. HATed ;
)
Defendant and Appellant. )
BRICF F AFRFLLART
STATZHMEXT OF THE TATURE OF (HE CASE
[he derendant-apzellant appeals from a jury verdict finding him
zuiity of the ullense < theft bv recelving Zdespite his entrapment
icoenne . and .vom certain evidentiarv rullngs made by the Court dur-
it the <coirse of Als trial in the Third Judicial bListrict Ceurt in
ESRVIEES S Laie _ountw. State of Ltah, presided over by the Honor-
abie Tav b Panics.
DISDOSIITO TH LHE LOWZIR COURT
Cr o hune 3. 197h am informaticr was filed accusing the appellant
Couattenpied thotoonv roceiviog in viclatlon of section 76-6-408
i oroieronce o Ctah Lode wnnotated, 1953, unless otherwise
N Gepellant valsed the dclemse of entrapment. Pursuant to
M el e i 4 L onoacine was held on deptanber 10, 1976 cn

) Library. Funding for digitization provided by the Institute of Museum and Library Services

Library Services and Technology Act, administered by the Utah State Library.
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appellant's motion to dismiss before the Honorable James 5. Sawa.
determine whether as a matter of fact and law appellant was entr.
On September 18, 1677 the moticn was dented. irial by jurv wis -
on November 21, 1977. Appellant centinued to raise the entrapme-
defense. Over appellant's continuing objecticn certain evidence

other offenses allegedly committed by the appellant was admitted.

Appellant was found guilty of the charged wffensc.
RELIEF SCUGHT ON APPCZAL

The appellant seeks a finding that. as a matter oI law <.oin
ment was present .o his case and therercre the verdi:st and ‘ucem
against him shcult -2 reversed and the charge against hin . roor
dismissed. In the alterrative, defendant seeks a new trial o =
grounds that the l.ower Court committed prejudicial error by adn

evidence of alleged past offenses commited pv the defendan

o

On Jaruary 26, 1976 Cargeant Fl vd LedIord -7 tne “af

Poli:e went undercover at the ¢ "nurete Producte Flant i1 327 o
to investigate the buving ind selling 1 stolon or perties vl
- 6). Sgt. Ledford’'s assumed identit. was 43 1 ity EnI o InETT

and in this capacitv he zame e koow app-L ant ‘lanscn, a7 070

at the plant.

AU ransen's ¢ sgt. ledr =d Tostililen thet ~ o arter
camne @liQudlated 4iT0 Hansan. Hanson 00T achol AdT st DLoTs
sell him allegedis stolern B raal - 1o il e e
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These conversations were admitted over appellant's pre-trial objectior
and moticn € suppress, the Court having ruled that conversations such
as these would be admissable to show intent but that actual transactic
would be inadmissable (1T-28,29). on February 4, 1976, Sgt. Ledford

iest his assumed emplovment (1-34). spparently the next contact

Hanscen had with the Sgt. came on May 7, 1976, when the Sgt. telephonec!

Hansen te offer to sell him some guns he anticipated would be stolen
In a burylary [rom Lehi, Utah (1-15,37). lhe guns were actually the
prepertn o7 the Salt Lake Citv Polize (T-16). On May 10, 1976, Sgt.
tedford toclk the initiative to drive out to the plant and sell three

guns o ilansen, adalitting chat !lansen would have beer unawave of the

guns un.ess: he had initiated and carried cut the sale (¢-37,38). A

weeld attor the transaction, appellant was arrested [or ittempted theft
hv receiving tRecord - 6.

Hamsen testiried chat during the time they had worked together he
had : me o knew Ledtord as a friend ' T-411. le alsc said he pur -
chasod the zuns From Led? -rd ~nlv because Ledivrd had said he was
bt lose his jub and needed the monev to support his family
"o-e o ss . Ahile Led.rd denmied mentioning his iamily toe Jansen,
tling hiz pricr to the sale that he was losing
bis b 4s a city inspect.or.

In rebuttal, the Staze was permitted bv rthe Court. over appellan
Tepeatod und continuine objecticrn, te submit evidence ot vtfers by

Haser 0 w0l L eed iy stoien 0B radils to Ledford (1-48.51),

' 1-49), an actual

(73

e L P S SRR T T Lec oy sLoten Lerevision

roion O3 radic te Ledford (1-50,52-53

S e [ N N S

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated O€R, may contain errors.



and a trade by lLedfcrd of a pistol he told Hansen was stolen for
CB radic (1-52). All of these conversations or transactions t

place between Jaruary 26, 1976 4nd Tebruary &, 1570, thrcee noentn
prior to the transaction {or which appellant was placed on trial.

Appellant's motion for a wistrial was denied 11-361.
ARGUMENT

POINT I

THE CONDUCT OF TWE POLICE CONSTLIIUNED ELTRAPUENL ULDER HECU
76-2-303(1)

Utah law provides that, "cntrapment occurs when a jaw enlor:

ment officer ... ~cu_._.> t“he zemmission of an o cnse in o order o

obtain evidence cf the

mission for prosecution by metheds oross
ing a substantial risk that the offense would be commicz
nct otherwise readv to commit it. Corduct mercly alrording 1 e
an opportunity to commit an oifense does not con

Stitute catrap et

Section 76-2-303(1;. 1he Utah legislature, [n crnacting thi-

Stive teost Lt

in 1973, adopted what has been calied the ob]
ment. This test focuses primarily upen the conduct 7 rthe aw <7
forcement officials, as cppesed to the subjective test. whidh o7

siders the defendant's predisposition o cemmit crimes. An exa™’

tion of precedents from other states and frow this Conrs loands
the conclusion that if the 1l wer court or jury had o rroocly ap)
the statutorv test for entrapment then cither Sttt . b ot

iound that the appellant was zntrapped.
The develupmeﬁt T fthe ©yc ar padarde R A R SRR

entrapment | was traced i twe casaos Trom Uhe s =20
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State, 457 P.2d 226 (Alaska 1969) and People v. Turner, 390 Mich.

336, 210 N W. 2Zd 336 (1973). In Grossman, the origins of the sub-
jettive test were found in a 1932 U. S. Supreme Court case, Sorrells

. United States, 287 U. S. 435. The Alaska Court considered the

main points of the Scrrells opinion to be found at 287 U. S. 435,

442 and 451, and summarized them in its own language:

"... officers cf government may afford
cppeortunities to commit crime, may employ
artifice and stratagems to catch persons
engaged In criminal enterprise, but they
cannct implant in the mind ¢f an innocent
perscn the dispositicn to commit the
alleged »rrense and induce its commission
in order that they may prosecute, (foot-
aote omittedy.

ile Uourt emphasized that entrapment
applics onlv when the criminal cenduct is
"the product of the creative activity’
cf the governnent agents, (Lcotnote
cmitted). 1t held that the determination
in each case shculd focus on whether the
narticular defendant was predispesed to
commit tne :rime or was an ctherwise
inaneccent perscn who would nct have
2rred except fcr the persuasicn of the
government s agents. 1his permits a
searching inquiry into the conduct and
sctivaticons of both the ctficers and the
defzcncant, including tne past conduct of
tne defendant in cemmitting similar crimes.
and che ceneral acetivities and character
¢ the derfendant.” Grcssman. at 227.

The subiective test apparently has derived its label from its
Jicis cn the defendant's state of aind. his predisposition” to
mmii the srime o whi:-h he has been accused. The objective test,
" othe sther hard. -opsiders the conduct of law enforcement officials
and v oot Inquiries into thne accused’s predispesition.
he choectie L owf o annonnced by alaska in Grossman is closely

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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avin Tc Seczticn TH=2-303, T JIUTI szl

2 aw 2T Rt
ol onowlrking ThomiTL T
> r 2 cbrais e =z ool o
zI an ol an- ol
< S -

an ave r
reaaw s ocIo .
: :

-
(‘
[¢

z < I:
z ot -
oI o wheT Tight cinstitate ovinllicel aoTilz
Zenenclity Lot oan o romllatlon ot Txlts
in ealnh Ccase. arI ExTrEne T 2 X STOTie
Illreszs, 27p2als taicl oriters BT
Sy Cloge parscnal risn S
SToimira 3 oo . .
- - - - - o ‘ - - - - L
mriem i TaamT 2 o - - - 2
JourT inm o fazole vl L L SRS b T ol R LTl
cpinicn cn onrovices a ZeTzllel o anelvsl TToTmE o ilivooivois il
Ihse innerenI Lt Tne oIl TosT.
“ive T al3i oaio:z e G P
- < _as ot T ST e -
ZI Tnal cazs, n critilazl I e ilToTlT R =T
SrSCIlEITIEllion. . S N 3 Liwe__Ta - P - o
T4 - :
236, L0 in . ne ST
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Croals st T commlt o oorioae.

or law these will not justify the instiga-
tion and creation of a new crime, as a
means to reach him and punish him for his
past misdemeancrs. e has committed the
crime in questior  hut, by supposirion,
only because ~I instigation and inducement
bv a government cflicer. To say that such
conduct and rendered innocous by the fact
that deicndant had a bad reputation or had
previcusly transgressed in wholly to dis-
regard the reason lor refusing the processes
cf the Court to consummate an abhorrent
transaction. It is to discard the basis of
the doctrine... The acceptcd procedure,

in effecr, pivets conviction in such cases,
A0t on the commission of the crime charged,
but cn the pricr reputation... of the
defendanc. ..

icism of the subjective standard has carried into

Justice Stewart's dissent to U. S. v. Russell 4!

ted in Turner at 210 N. W. 2d 236, 342

fceusing on the defendant ' s innccer:-
Sr predisposition has the direct eifect

of making what is permissable o>r imper-
missable police «~onduct depend uporn the
past record and propensities oI the
particular defendant invo>olved... this
subjective test means that the sovernment

Is permittad to entrap a pers.n With

a c¢rimingl record or bad reputazion. and

then tu presecute him for the manufactured
2rime, confident that his record cor reputa-
tion itsell will De enough to show that

he was prodisposed to commit the oflense
Anveav..., 2 person’s alleged 'predispesi-
cien’ o ¢ e should et cpen him te govern-
aent partizipation in the crimical Iransacticon
L owould crtherwise be unlawiul.”

2 that fhe hiesoive stanaard reojecIs Inquirty in

1

U.

rol ot TTisiat s sonduct . an Inquire Iinto whether

TS IR 15 such that Lo woeuld induce an
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average person to commit an cffense. Under the subjective stanc:
however, where inquiry into predispesition is permitted. an oths:
innocent person who raises the entrapment defence may be conviut.
simply because the prosecution is permitted to introduce oflense.
the defendant may have committed in the pasc.

Whether the subjective test or the objective test applies i:
Utah is presently a matter of some confusion. Pricr to 1973, U

followed the subjective test, see State v. Perkins, 19 Utah :d -

432 P.2d 50, and State v. Pacheco, 13 Utah 2d 148, 369 P.2d 494

In 1973, however, the Utah legislature enacted Secticn 76-2-30C.
which, as noted, provides that, "Entrapment occurs when 3 law <=-
forcement officer -r a perscn directed by or acting in socperatir
with the officer induces the commission for prcsecution by methic
creating a substantial rick that the offense would not be commitic
by one not cotherwise ready to commit it. Conduct merely arrfordis
a perscn an opportunity to commit an otrfense does not constituls
entrapment.” This is the same objective standard adopted bv the

judiciaries of Alaska, State v. Gressman, supra; Michigan, Pecpl:

v. Turner, supra; and Iowa, State v. Mullen, 216 . W. 2d 373 B

Earlier in this analysis it was discussed that under the objecti-:
test there is no room for inquiry into predisposition. rathar tae
focus is to be on the cfficial’'s corduct and whether or nct the

concduct creates a ''substantial risik” that an average per=o5n 2

be induced to commit an orfensc, or whether that coadect merels

affords an opportunity for a perscn to commif an obensc.

Yet there is language in scme Utuh Cascs o suprgzest that =0
subjective test lives cn in Utah. 1o State v. ru=tis, 4. 0.0
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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744 (Utah 1975) the Court stated that the inquiry in an entrapment

case should focus upon two questicms: '"(1) Does it appear beyond

Tauo

2 J-ubt thar the crime was the przoduct of the deflenduaul s
veluntary will to commit it; or (2) Was the crime induced or moti-
vated by the actions of the prosecution, '"Curtis, at 747. 1In State
v. Casias, 567 P.2d 1097 (Utah 1977), the inquirty was said to be
intc the state of mind of the defendant, "... on whether or not

the <crime was vcluntary on the part of the defendant or was induced
snlelv by the actions of the prosecution, against the will of the
derendant,” Casias, at 1098. The statute enacted by the Utah legis-
lature in 1973, however, left no rcom for an inquiry into the
derfendant's mind.  The language of the statute makes reference only
to conduct of law enforcement cfificials and tc the degree to which
the conduct :reates a risk an oflfense will be created. A< Justice

YMaughn said in dissent to State v. Bridwell, 566 P.2d 1232 (Utah

19771, "There is no provision or phraseclegy in the statute providing
a “predispesition” or "innocense' rcoqu.orenent Lo constitute an en-
trapment defonse. C(encededl ., prior to the adoption of this statute,

this court had adopted the subjective test, viz, whether the accused

had a predispositisn te commit the crime. The legislature cverruled

this court,
1he wverv noticn that certain police conduct may be improper.

in relation o rhe Uirnocentc' but acceptable when addressed to the

SUiley Secais e mpatible with the idea ~f equality before the

Law " Gomplisis addad,  Ariawell, ar 122 and this may well be
Sy the 1o 5Tataee caacted the Wedel Oenal (nde’s objective test
f L P “sde. Secticn 2-13.
oont oot oo kL Medel tenal Jode Section -
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The lower court erred in failing to properly apply the ob-
jective standard to the facts of Earl Hansen's casc and erred in

failing tc preoperly ingtruct the jury on U

1€ Sane sleuddod s¢ T

the jury might correctly consider the issue in reaching its deci:

1{f the Court had counsidered the standard correctly cither it or
the jury would have ruled as a matter of law or fact, respectivel
that entrapment did occur.

Ignoring questions of predisposition, as both the Court arnd

jury should have done, the inquiry should have been intc whether

cr not Sgt. Ledford's conduct created a substantial risk an offe:

wculd occur or whether he merely gave tlanser a chance t¢o ccmmit
the offense. Sgt. Led.crd had not seen the appellant for three

months, then cailec him tc tell him about a pending burglary of

some guns. Both Ledford and the appellant agree that tedzord ma:

represcntations that he was goiagr to lose his job and he needec

moncy. ilansen testified he considered Ledrford a tricad and wantic

tc help him out., Thesc are exactly the types o7 appeals to svops

and friendship condemned Ly the Grossnan court, 436 P.od 206, at

as indicative of entrapment. riaally, Ledford testified that he
not cnly initiated the transacticrn but he also bLrought the puns
to where lansen worked. The onlv active part Hansen plaved in U

entire scenaric was to pay Ledicrd somc monev. Lediorzd not onr

created a ''substantial riuk an olfence would sacur, ¢ommittad

by cne nct read; tc commit iU, he carried sut virgua:lw the on

T

ranzaction himsel? and i.succd oo eomploti o by plasiog o0

[o

Fn

efendant's sympathy.
intrapment as a watler oo law ocurrad. L0 che jure bad
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properly instructed on the law, it may have found entrapument as

a matter of fact. [If the Court had properly applied the objective,
statutory test, 1t wculd have found as a matter of law that entrap-
ment cecurred. o issue of predisposition should have been zon-
sidered. For this error alone the verdict and judgment of the jury
and Court below shculd be reversed. Iiowever, the Court below

committed a second errcr which entitled the defendant to a reversal.

POTLT 17
[HLEL LOWER COURT ERDED L¥ ADMITTING EVIDENCE OF PRICR ALLEGEDLY
CRIMI WAL 1TRANMSACTIONS BY THe DEFENDANT
The statecment of facts in this brief cf the appellant set out
that the resporndernt, over appellant’'s cbjecticn. was perwitted by
the C.urt to croass-exawine the appellant and introduce tnrough

ledinrd, ovidence on the issue c¢f predispesition on the part cf
liansen. Thiz evidence censisted of cifers and actual sales by
tiansen to Ledrford -f allegedlv stoler. CB radics and televisions,
and a crade o7 an allegedlv stolen pistol for a CB radic. All of
these ollers and transacticns tock place from January 26, 1976 to
Februarv 4, 1976, Ne preci was ever submitted that any of these

fense for which defendant was

r

~cods were actuallys stolen. The o
actually ~harged didn't cccur until May 10, 1976.  The Court erred
in admitting ovidence f these transactions'.

i n TA-.-201 % provides, "in any hearing before a judge

1

v ury whero the detense o) 2ntrapment is an issuc. past cffenses
cer e admitred except that in a trial where

: - N deed o F his t ccavictions for
P Al Cendan foatioion ho onav be asked of his past ecavict
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.
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felenies and any testimony given by the defendant at a hearing :-
entrapment may be used to impeach his testimony at trial." el
of the twe exceptions arose here. As Justice laughan noted in
Bridwell, supra, at 1237, "This provisicn effectively eliminates
the opportunity of the prosecuticn to present prcof of the accus
criminal character or predispositicn by evidence of his past of::
In 5 Utah Bar Journal Nos. 4-6, at p. 47, Professcr Ronald V.
Boyce would seem to concur, writing in reference to the same su:-
section that, "... there has also been a legislative judgment
that evidence of other offenses is t@o prejudicial tc be receive
Other courts have rejected the same tvpe of evidence of pri:

offenses in entrapment cases. In State v. GJelscn, 228 M. W. ld.

at 147 (South Dakcta 1975), the Court said, “Because I the pre-
judicial effect of evidence oI prior convictions or criminal re:.
tion is devastating, far outweighing its probative vaiue: and be.

this Court believes that the defendant shculd be tried for prese

conduct, and not on the basis of past crimes, evidence 0¥ p
convicticns shculd not be introduced on the issue of predisposil.
"Past crimes do not forever outlaw the criminal and cpen hinm €¢

poclice practices, aimed at securing his repeated convicticn, Ir:

which the ordinary citizen is prctected, "Sherman v. U. S. 356

S. 369, at 383 (1958). But perhaps most pertinent to appellant’

case is the case of State v. Klauer, 226 d. W. 2

d
In an earlier case, State v. Mullen. 216 N. W. 2d 375 ' Iawa 197~

Iowa had adopted the objective test and ruled thart zvidence °I
prior crimes to show predispositicn was theraf re inacdmis<able
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Klauer, the Ccurt reafIirmed ullen and ruled that it was error
for the lower court in an entrapment-narcotics sale case to have

admirred evidcnce

O
-

pricr narcctics sales, methcdcae use, and
marijuana use by the delendant. The Court reversed and granted a
new trial.

The same situation presents itself in appellant's case in light
of the statute forbidding the admission of past offenses. The
srror committed by the Court belecw in admitting past transactions
and ciiers by the appellant in this case is compounded by the fact

)

that what che Ccurt admitted did nct even rise to the level of past
"ciienses', but were merely unsupported allegations by the prosecu-
ticn and its witnesses that defendant mav have dealt in stclen
mer:chandise three months pricr to the occurrence cf the cIfense

for which he was charged. Indeed, if charges had been filed against
defandant based on these earlier allegations the respondent would

never have had to concoct the situation which lead to the charge

che delendant.

ogal
agalr

CONCLUSION

The lower 2surt errad in Zailing to properly apply the statu-
tory test ‘or entrapment. and in failing to rule as a matter of
law thar entrapment occurred. It furcher erred in failing to

instruct the jurv 'n the correct applicaticn of the entrapment

defense. The fina. error was in the admissicn inte evidence of
atleged aricor cascs’ -7 -he defendant over the cbjection of
appeilant’'s . -unsel ana in soite of Section 76-2-30316) which
Prohihics the admission oF such prior 2rienses. Anv one of these
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errors justifies the reversal of appellant's convicticn and the

granting of a new trial or dismissal of the charges against hin

Respectfully Submitted,
b¢§&-ul h\\fh8§41%%1>
S A AL B LT e
i L
ROBERT VAN SCIVER
EDWARD K. BRASS

Attorneys for Defendant-Appella:
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MAILING CERTIFICATE

I hereby certify that a true and correct copy of the foregoing
Briel of Appellanft was mailed to Robert B. Hansen, Attorney Gereral,
attorney for Respondent, at 236 State Capitol Building, Salt Lake

Citv, LUtah, 84114, this 2 day of , 1978.
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