Brigham Young University Law School
BYU Law Digital Commons

Utah Court of Appeals Briefs

2008

Judsonv. Wheeler RV : Brief of Appellant

Utah Court of Appeals

Follow this and additional works at: https://digitalcommons.]Jaw.byu.edu/byu ca3
b Part of the Law Commons

Original Brief Submitted to the Utah Court of Appeals; digitized by the Howard W. Hunter Law
Library, ]. Reuben Clark Law School, Brigham Young University, Provo, Utah; machine-generated
OCR, may contain errors.

Gary G. Kuhlmann; Gary G. Kuhlmann & Associates, PC; Attorneys for Appellees.

Alexander Dushku; R. Shawn Gunnarson; Kirton & McConkie; Steven R. Bangerter; William E.
Frazier; Daniel P. Wilde; Law Offices of Steven R. Bangerter; Attorneys for Appellant.

Recommended Citation

Brief of Appellant, Judson v. Wheeler RV, No. 20080688 (Utah Court of Appeals, 2008).
https://digitalcommons.law.byu.edu/byu_ca3/1102

This Brief of Appellant is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Court of
Appeals Briefs by an authorized administrator of BYU Law Digital Commons. Policies regarding these Utah briefs are available at
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html. Please contact the Repository Manager at hunterlawlibrary@byu.edu with

questions or feedback.


https://digitalcommons.law.byu.edu?utm_source=digitalcommons.law.byu.edu%2Fbyu_ca3%2F1102&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/byu_ca3?utm_source=digitalcommons.law.byu.edu%2Fbyu_ca3%2F1102&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/byu_ca3?utm_source=digitalcommons.law.byu.edu%2Fbyu_ca3%2F1102&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/578?utm_source=digitalcommons.law.byu.edu%2Fbyu_ca3%2F1102&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/byu_ca3/1102?utm_source=digitalcommons.law.byu.edu%2Fbyu_ca3%2F1102&utm_medium=PDF&utm_campaign=PDFCoverPages
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html

IN THE UTAH COURT OF APPEALS

WILLIAM JUDSON and DONNA
JUDSON, husband and wife,

' Plaintiffs/Respondents,
VS.

WHEELER RV-LAS VEGAS, LLC, a

Nevada foreign limited liability company, |

dba WHEELER’S LAS VEGAS RV,

Defendant/ Appellant.

N N N e’ e e N e e e e e N N N N N N

GARY G. KUHLMANN (#4994)

GARY G. KUHLMANN & ASSOCIATES, PC
113 East 200 North, Suite 1

P.O. Box 910387

St. George, UT 84791

Telephone: (435) 656-6156

Attorneys for Plaintiffs/Respondents,

WILLIAM JUDSON and DONNA JUDSON

Appellate Case No.: 20080688-CA
' APPEAL
- BRIEF OF APPELLANT

Utah Court of Appeals

STEVEN R. BANGERTER (# 10051)
WILLIAM E. FRAZIER (# 11447)
DANIEL P. WILDE (# 11800)

LAW OFFICES OF STEVEN R BANGERTER
720 South River Road, Suite A-200

St. George, UT 84790

Telephone: (435) 628-7004

Facsimile: (435) 673-1964

Attorneys for Defendant/Appellant,
WHEELER RV LAS VEGAS, LLC

1

APPELLANT’S BRIEF




THE DEFAULT JUDGMENT AGAINST DEFENDANT

PURUSANT TO UTAH RULE OF CIVIL PROCEDURE

60(b)(4), BECAUSE THE JUDGMENT WAS VOID FOR

WANT OF PERSONAL JURISDICTION OVER DEFENDANT .....11

B. THE TRIAL COURT ERRED IN FAILING TO SET ASIDE
THE DEFAULT JUDGMENT AGAINST DEFENDANT
PURSUANT TO UTAH RULE OF CIVIL PROCEDURE
60(b)(1), BECAUSE THE JUDGMENT WAS OBTAINED
THROUGH MISTAKE, INADVERTANCE, SURPRISE,
AND/OR EXCUSABLE NEGLECT ... 15

C. THE TRIAL COURT ERRED IN FAILING TO SET ASIDE
THE DEFAULT JUDGMENT AGAINST DEFENDANT
BECAUSE FAILURE TO DO SO WAS CONTRARY TO

"UTAH’S STRONG POLICY OF ADJUDICATING MATTERS -
ON THE MERITS, AS OPPOSED TO THE DEFAULT

PROCESS .........cooonn. SRS et 19
VIL CONCLUSION ....ooovviiiiiiteisiieetenssss st 21
ADDENDUM .....ooooooveeeeeeeee ettt 23

3
APPELLANT’S BRIEF




| Quealy v. Willardson

1909 UT LEXIS 32, 911, lOOP 930 ...... e S PPPUS Suppey 19,20 _,- '
Russell v. Martell : ‘

1984 UT LEXIS 757,91, 681 P.2d 1193 ..o 14
Salt Lake Hardware Co. v. Neilson Laﬁd & Water Co.

1913 Utah LEXIS 80, 96, 134 P. 911 ... 6
State of Utah v. Musselman

1983 UT LEXIS 1086, 95, 667 P.2d 1053 ..ot 19
State of Utah Deo t of Soc1a1 Serv1ces V. V1111 ' |

1989 UT LEXIS 95, 96, 784 P.2d 1130 .......... J e L.14

- Stevens v. LaVerkin City - : S S s
2008 UT App 129, 1[27 183P3d1059 ..... ............. I TRT s 16,

Swallow v. Kennard o :

2008 UT App 134, 919, 183 P.3d 1052 ..ovvvniiiiiiii ST 6
World-Wide Volkswagen Corp. v. Woodson o

(1980) 444 TU.S. 286, 297 «evvviiriiiiieiiii et s 12,13
Statutes
Utah Rules of Appellate Procedure, Rule 3 ....... e . .6
Utah Rule of Civil Procedure 60(b).......c.vvviiiiiiiiiiiiiiiiii s 8,10,11,12
Utah Rule of Civil Procedure 60(b)(1) ....... . ST .6, 15,17
Utah Rule of Civil Procedure 60(b)(4) ....ovvvvvviiiiviiiiiiiiins 6,11,13,14

5

APPELLANT’S BRIEF




This issue was preserved in the trial court. See pp. 30-33 of the record.

M: Did the trral court err in failing to set aside the default judgrnent against
Defendant/Appellant Wheeler RV Las Vegas, LLC, as such failure is contrary to Utah’s
strong policy of adjudicating matters on the merits, as opposed to the default process?

Standard of Review: Abuse of Discretion/Clear Error. Swallow v. Kennard, 2008

uT App 134, 1]19 183 P.3d 1052.
~ This issue was preserved in the trlal court. See pp. 30- 33 of the record.
III.

STATEMENT OF THE CASE

In or around December 2002, Plaintiffs/Reependents (hereinafter, “Plaintiffs”)
purchased ‘a Recreational Vehicle (hereinafter, “RV”) from Wheelers RV Las Vegas from
Defendant/Appellant’s (hereinafter, “Defendant”) predecessor in interest. (See pg. 2 of
 the record, 9 7.) In or around December 2004, Defendant acquired the assets, but not the
liabilities for prior sales, of Wheelers RV Las Vegas. (See pg. 121 of the record, § 3.) In
the Fall of 2007, Defendant was served with a Complaint. (See pp. 1-15 of the record.)
Plaintiffs allege that the RV sold to them was a “manufacturer’s buyback” with.a “history
of problems”. (See pg. 2 of the record, 1] 7.) Further, Plaintiffs allege that, although they -
were able to sell the subject RV, following that sale, the subject RV was found to be a
“manufacturer’s buyback” with a “history of problems”, and that Plaintiffs were then

obligated to re-purchase the RV, sustaining monetary damages. (See Pg. 3 of the record,

9 12-16.)
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documents were provided, Plaintiffs’ counsel requested additional documentation. (See pg. 38
of the record, § 4-7.) Plaintiffs’ counsel requested one particular document, the purchase and

sale agreement, without redactions pertaining to the financial condition of the parties to the

purchase of the Wheelers RV Las Vegas, LLC dealership, despite the fact that the financial
condition of the parties was wholly irrelevant. (See pg. 38 of the record, [ 5-6.) In an effort

to cooperate with Plaintiffs’ counsel, Defendant was willing to provide the document in its

entirety if Plaintiffs’ counsel would sign a confidentiality agreement to keep the proprietary-and . ... . .

private information pertaining to financial condition confidential. (See pg. 38 of the record, |

6.) Plaintiffs’ counsel refused to-sign the-agreement, and continued to insist upon the unredaeted - -~ -~

“document. (See pg. 38 of the record, 6.)

Plaintiffs’ counsel and general counsel for Defendant continued to attempt to work
through their concerns via correspondence, mainly via facsimile. (See pg. 38 of the record,
4-7.) Plaintiffs’ counsel, Without prior notification to general counsel for Defendant, and via
mail, without any phone _call or email, dispatched a Notice. of Application for Entry of Default on |
or about November 27, 2007, knowing that the document would be subject to out-of-state |
mailing during a peak holiday mailing period, and with an intervening weekend. (See pg. 38 of
the record, 9 7.) Counsel for Defendant did not receive the document until approximately |
December 5, 2007. (See pg. 38 of the record, § 8.) By that time, Plaintiffs had already taken a
Default Judgment against Defendant, despite the fact that Plaintiffs’ counsel never notified
general counsel for Defendant that the open extension of time in which to answer had been

rescinded. (See pg. 38 of the record, § 10.)
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~ have sued:the wrong party, and have failed to demonstrate a proper basis for per'sonalj
jurisdiction.

Additionally, the Trial Court erred in failing to set aside the default judgment as
the judgment was obtained through mistake, inadvertence, surprise, or excusable neglect.
In this regard, sometime in Fall 2007, Plaintiffs’ counsel granted Sharon Nelson, Nevada
counsel for Defendant, an open-ended extension in which to answer the Complaint. Ms.
" Nelson understood the phrase “open—ended extension” to mean exactly that, However,

Plalntlffs counsel mailed an Apphcatlon for Entry of Default against Defendant w1thout
fn st 1nfonn1ng Defendant that its extensmn of tnne w1th1n which to answer was belng
| fescmded. Thus, Defendant’s failure to answer the Complaint is excused by mistake;
inadvertence, surprise and/or excusable neglect.

| Lastly, Utah has a strong poliey of adjudicating matters on the merits, as opposed
to the default process. Thus, the Trial Court erred when it denied Defendant’s Motion to
Set Aside Default Judgment.

| | VL

ARGUMENT

A. THE TRIAL COURT ERRED IN FAILING TO SET ASIDE THE
DEFAULT JUDGMENT AGAINST DEFENDANT PURUSANT TO UTAH RULE
OF CIVIL PROCEDURE 60(b)(4), BECAUSE THE JUDGMENT WAS VOID
FOR WANT OF PERSONAL JURISDICTION OVER DEFENDAN T

At the outset of this case, and in Defendant’s Motion to Set Aside Default

Judgment, Defendant disputed in personam jurisdiction for the reasons that follow. By

appearing via a 60(b) Motion, Defendant has not submitted to the jurisdiction of Utah
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matter offends traditional notions of fair play and substantial justice. See generally,

Intemé.tiohal Shoe Co. v. Washington, supra, 326 U.S. 310.
Tn World-Wide Volkswagen Corp. v. Woodson, Defendants World-Wide Volkswagen

Corp., a regional distributor for Volkswagen, Inc. in New York, and Seaway
Volkswagen, a dealership in New York, asked to be removed from the suit on the
grounds that the forum state (Oklahoma) had no personal jurisdiction over them. The
" Court agreed, stating that because World-Wide'and Seaway merely sold the vehiclein®
which the Plaintiff was injured, and they had done nothing to solicit the b‘usiness of the -.
" out-of-state Plaintiff, the two corporations did not avail themselves of any of the
priifileges or benefits of Oklahoma law and thus, did not have minimum contacts in -
Oklahoma.

Here, likewise, Defendant, a limited liability company, was formed in Minnesota,
and is operated from a location in Nevada. Defendant was served with the Complaint at
its businéss address is Nevada. Defendant conducts all of its business in the State of
Nevada. The purchase and sale of the subject RV occurred in the State of Nevada.
Defendant has never operated any retail or wholesale establishment in the State of Utah,
nor did it solicit Plaintiffs’ business via mail, television, radio, or any other manner in the
State of Utah. Thus, as Defendant did not avail itself of the privileges of conducting
business in the State of Utah, it does not have the requisite minimum contacts with Utah
to give Utah courts personal jurisdiction over it in this matter.

111
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predecessOr—in—interest, including any liability for prior sales, is not attributableto -
Defendant. Thus, Plaintiff has sued the wrong party.

" As the Trial Court’s default judgment was rendered without personal jurisdiction
over Defendant, it was void. Therefore, the Trial Court’s failure to set aside that default

judgment was in etrror.

B. THE TRIAL COURT ERRED IN FAILING TO SET ASIDE THE

DEFAULT JUDGMENT AGAINST DEFENDANT PURSUANT TO UTAH RULE, . -

OF CIVIL PROCEDURE 60(b)(1), BECAUSE THE JUDGMENT WAS :
OBTAINED THROUGH MISTAKE, INADVERTANCE SURPRISE AND/ OR E

EXCUSABLE NEGLECT
“The Motion to'Set Aside DefaultJ udgment was brought on the grounds that the
- default judgmen‘t réndere’d"By the Trial Court was obtained through mistake, -

inadvertence, surprise, and/or excusable neglect, among other grounds. Utah Rule of
Civil Procedure 60(b)(1) states, in applicable part:

On motion and upon such terms as are just, the court may in the

furtherance of justice relieve a party or his legal representative

- from a final judgment, order, or proceeding for the following

reasons: (1) mistake, inadvertence, surprise, or excusable

neglect.... The motion shall be made within a reasonable time and

for reasons (1), (2), or (3), not more than 3 months after the

judgment, order, or proceeding was entered or taken.
Utah R. Civ. P. 60(b)(1). Here, the Trial Court’s denial of Defendant’s Motion to Set

Aside Default Judgment was in error as it was obtained based upon a mistake, surprise,

and the excusable neglect of Defendant. Additionally, Defendant filed its Motion within
three months after the Default Judgment was entered.

117
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documents were pdeidéd,’ Plaintiffs’ counsel requested additional documentation.
Plaintiffs’ counsel reqﬁested one particular document; the purchase and sale agreement,
without redactions pertaining to the financial condition of the parties to the purchase of
the Wheelers RV Las Vegas, LLC dealership, despite the fact that the financial condition
of the parties was wholly irrelevant. In an effort to cooperate with Plaintiffs’ counsel,
Defendant was willing to provide the document in its entirety if Plaintiffs” counsel would
sigﬁl'a conﬁdéntialﬁy agfeéinéllt to keep the proprietary and private information pertaining to
financial condition confidential. Plaintiffs’ counsel refused to sign the agreement, and continued
to insist upon the unredactg:d ddCﬁmenf. -

Plaintiffs’ counsel aﬁd Defendant’s general counsel continued to attempt to work through .
their concerns via correspondence, mainly via facsimile. However, on or about November 27,
2007, without prior notification to Defendant’s general counsel, and via mail only, Plaintiffs’
counsel dispatched a Notice of Application for Entry of Default, knowing that the document
would be subject to out-of-state mailing during a peak holiday mailing period, and with an
intervening weekend. Defendént’s counsel did not receive the document until approximately

December 5, 2007. By that time, Plaintiffs had already taken a Default Judgment against

Defendant, despite the fact that Plaintiffs” counsel never notified Defendant’s general -

counsel that the open extension of time in which to answer the Complaint had been

rescinded.

In Olsen v. Cummines 1977 UT LEXIS 1172, 565 P.2d 1123, the Court was asked -

to consider whether the trial court erred in denying a Motion to Vacate a default

judgment, made under UR.C.P. 60(b)(1), where the Motion was timely made. The Court
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Plaintiff should have been estopped from entry of default due to the open
extension of time granted to Defendant by Plaintiffs’ counsel, and Plaintiffs’ counsel’s
failure to timely advise Defendant, or to advise Defendant at all, of the rescission of his
agreement to grant an open extension of time to answer the Complaint.
C. | THE TRIAL COURT ERRED IN FAILING TO SET ASIDE THE
DEFAULT JUDGMENT AGAINST DEFENDANT BECAUSE FAILURE TO DO
SO WAS CONTRARY TO UTAH’S STRONG POLICY OF ADJUDICATING
MATTERS ON THE MERITS, AS OPPOSED( TO THE DEFAULT. PRQCESS
The Motion to Set Aside Default J udément was brought on the grounds that the
Default Judgment rendered by the Triai Court was 1n erfor as it was contrary to Utah’s . - -
’ clearly-established policy of adjudioating matters Qﬁ the meﬁté, as épposed to the‘defa'ult ‘
process. At least as early as 1909 courts have stated that, although the matter of setting
aside defaults is within the discretion of the trial courts, Utah’s general rule is to bring
about a judgment on the merits. Utah Courts are generally in accord with the doctrine that

“the courts should be liberal in granting relief against judgments taken by default to the

end that controversies may be tried on the merits.” State of Utah v. Musselman, 1983 UT

LEXIS 1086, 45, 667 P.2d 1053; Quealy v. Willardson, 1909 UT LEXIS 32, 911, 100 P.

930 (“In all doubtful cases the général rile of courts is to incline towards granting relief
from the default and to bring about a judgment on the merits.”).

The Quealy court stated further that, “while courts have a right to require all
litigants to come into court and to present their claims and defenses in accordance with
the law and rules of procedure, and in case of inexcusable neglect to refuse them a
hearing, still these rules should be enforced so as to reflect justice between the parties to

19
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VIL
The Trial Court erred in failing to set aside the subject Defaﬁlt Judgment as
Plaintiffs have failed to demonstrate a proper basis for personal jurisdiction in the State of
Utah and have sued the wrong party. Additionally, the Default Judgment was obtained
through mistake, inadvertence, surprise, and excusable neglect as Defendant’s open
exteﬁsion in which to anéwér the ComjnlétiﬁfWas ﬁé)t timely rescinded by Plaintiffs.

_ Finally, Utah has a strong policy of adjudicating matters on the me'rits";vas_, __oprsed to the
. default process. Thus_, tﬁe .Tria-i C011\r;t‘ﬂe.rred when it denied Defendéntv’;s _Motion to .Sef :
Aside Default Judgment. |

Respeétfully submitted,

Law Offices of Steven R. Bangerter

DATED: December &2 ,2008 b——o Y.l 420

DANIEL P. WILDE
Attorney for Defendant/Appellant,
WHEELER RV LAS VEGAS, LLC
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Exhibit 1:

Exhibit 2:

Exhibit 3:
| Eﬁm:
Exhibit 6:
Exhibit 6(A):
Exhibit 6(B):
Exhibit 7:

Exhibit 8:

ADDENDUM

Complaint - filed in or about August 2007

Defendant’s Motion to Set Aside Default Judgment and Request for
Hearing — filed February 29, 2008

Affidavit of Sharon Nelson in Support of Defendant’s Motion to Set Aside
Default Pursuant to Rule 60(b) of the Utah Rules of Civil Procedure — filed
February 29, 2008

Affidavit of William E. Frazier in Support of Defendant’s Motion to Set
Aside Default Pursuant to Rule 60(b) of the Utah Rules of Civil Procedure
— filed February 29, 2008 B : S

Plaintiffs’ Proposed Findings, Conclusions and Order regard_ir;g : o
Defendant’s Motion to Set Aside Default Judgment, which was ultimately
the Court’s final ruling — Filed June 25, 2008

Defendant/Appellant’s Statement of Evidence Pursuant to Utah Rule of
Appellate Procedure 11(g) — filed on July 25, 2008

A true and correct copy of Defendant’s [Proposed] Order regarding
its Motion to Set Aside Default Judgment which was filed on
February 29, 2008, but was subsequently discarded by the Court
because the Court used Plaintiffs’ [Proposed] Order instead

Plaintiffs’ Proposed Findings, Conclusions and Order regarding
Defendant’s Motion to Set Aside Default Judgment, which was
ultimately the Court’s final ruling — F iled June 25, 2008

Defendant/Appellant’s Certificate of Non-request of Transcripts or
Proceedings Pursuant to Utah Rule of Appellate Procedure 11(e)(1) - filed
on July 25, 2008

Defendant/Appellant’s Request for Stay of Default Judgment and
Determination of Amount Payable to Court for Security Purposes in Lieu of
Supersedeas Bond Pursuant to URCP 62, or in the Alternative, Request for
Supersedeas Bond, and Request for Hearing — filed October 2, 2008
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GARY G. KUHMLMANN & ASSQOCIATES, PC
Gary G. Kuhlmann (#4994)

AMjornay for Plaintiffs

113 East 200 North, Sujte 1

P.0. Box 910387

St. Qeotge, Utah 34791

Telephone: (435) 656-6158

e - o
FIFTH DISTRICT COURT
WASHINGTON COUNTY, STATE OF UTAH
WILLIAM JUDSON and DONNA )
JUDSON, hugband and wife, )
) COMPLAINT
Plaintiffs, )
)
v. ) Civil No.
)
WEEBLER RY LAS VBGAS, LLC, 3 )
Nevada foreign limited liability company, ) Tudge
dbs WHEELER’S LAS VRGAS RV, )
)
Defendant. ) —

Plaintiffs, far their Complaiuf against the Defendant, complain and allege as follows:

L Plaintiffs are regidents of Washing.ton County, Utaﬁ.

2. Defendant is & Minnesota Jimited Gability company doing business as Wheeler's
Las Vegas RV in Clark Covnty, Nevada.

3. This Court hag subject mattar jurisdiction, personal jutisdiction and venue over
this matter

4, During 2002, the Plaintiffs met with the Defendant to discuss purchasing a 2000

Joumey RV, VIN No. AUZSXFRCRYCG43267 (the "RV").




.................................
...............................................................................................................................................................

HUG 18-2007 THU 11:84 aM RIVER REALTY FAK NO. 4366742444 P. 06

5, After such discussion, the Plaintiffs enterod into an agreement with the Defendant
to purchase the RV for the sum of $124,527.50, |
6. As part of the purchase of the RV; the _Plaimi.ffs {raded in another recreational
vehicle with which resulted in a net trade-in ﬁllowance of $21,597.00. Plaiutiffs also paid to
- Defendant 2 down payment of $7,500. Based therson, Plaintiffs were raquired to obtain & loan
:of $95,900.00 for the remaining purchase price for the RV. Docmnerit# vevidéncing the purchage
of the RV by Plaintiffs are attached herero ag Bxhibit A and by referenoe incorporated hersin., -
YN At no time during the negotiation or Sale',ovf i‘hc R\..'?'to Plaintiffs did the Defendant
inform the Plaintiffs that theve was any history of problems with the RV nor that the RV had
been a manufacturer’s buyback vehicle,
- 8. At no time during the negotiation ox salg of fhe RV to Plaintiffs did the Defendant
“execute ot deliver to the Plaintiffs diiifittcnldiéclqsurﬁ of the bﬁybgck'éfaius of the RV as -
. ‘_ ,\cqmwd by state and federal law, nor obtam chc Plamﬂffs aclmow1edgrnent of such nottcc
.5 Atno txme duri mg Lhe negotmtmn or salc ofthe RV 1o Plamtiﬂ‘ S d1d the Defendam
c r}t;]:jver to the Plaintiffs a written disclosure that the title ta the RV would be permanently
ingeribed \#ith the notation *Lemon Law Buyback” as required by state and fedzral law,
10.  Alnotime did the Defendant place a docal on the left doorframo of the RV stating
that the RV was a “Lemon Law Buyback” as requived by state and fcdf;ra‘lf_law.
1l. As part of the purchase of the RY, the only document whish the Defendant |
presented to the Plaintiffs, without discussion ar disclosure, was a 1;'mitc_;[ warranty for

repurchased vehicles, a true and correct copy of which is attached hereto as Exhibit B. However,




...............................................
..................................................................................................................
...............................

- the Defendant did not disclose to the Plaintiffs the fact that the RV was a manufact_urcr’s
Euybaok, nor did the Defendant execute the dealor portion of the limdted warranty,
12, After several years, the Plaintiffs decided to aell the RV and placed the same on
cansignment with Hurricane Valley Auto Mall in Hurricane, Uta.
13, TheRV was subsequently sold from the Hurricane Valley Auto Mall lot. Atthe
time of such sale, the Plaintiffs wete required to pay the sum of $6,000.00 fo pay the remaining
~ lien on the RV and provide clear title.
14, Shortly afler the sale of the RV from the Hurricane Valley Auto Mall o, demand
- was made upoﬁ Hurricane Vallay Auto Mall to repucchase the vehicle since the fact that the RV
- was a manufacturer’s buyback had not beei disclosed at the time the RV was sold under the
consignment,
15.  Based upon such notice ahd demand, Hurricane Val]béy Auto Mall demand-cd that
the Plaintiffe repurchase the RV from Hurricane Valley fot the same a’moll111 which Hurricans
. '-"Val'ley was required to pay to repurshase the RV. This was the first fii:jc- the Plaintiffs were ver
informed of the stats of the RV ae 2 mamifactires’s buybacle, -
16, Tn order to repurchase the RV, the Plaintiffs were required to pay 4 down payment
0f $6,100.00 and obtain & loan in the sum of $84,700,00, Based upon such Joan, the Plaintiffs
have been required to make monthly payments of $849.62 since December 2006,

FIRST CAUSE OF ACTION
{Breach of Conivact)

17.  Plaintiffs incorporate fhe allcgamom of paragraphs 1 thrcmgh 16 abovc as if mlly

sct forth herein.




.....................................................
...........................................................................................................................................

18 Under the terms of the agresment between {he parties, Dafendant was to deliver to
Plaintiffs clean title to the RV to the Plaintiff
19,  Defendent breached its express and implied obligations under the agreement by -
acting in bad faith, not disclosing the defects iu the title for the RV and not providing the
Plaintiffs with a clean title to the RV.
- 20.  Defendant’s breach of the agreamont hag oaused damage to the Plaintiffs in an .

. amount to be proven at trial, and including the lost value of the Plaintiffs’ trade-in vehicle,
amounts paid by Plaintiffs for the loan onthe RV, payment to sell the RV through Husricane
Valley, costs to finance the repurcliase of the RV, monthly payments made by the Plainliffs due

" to the Defendant's breach, and costs and aitorney fees iuci.xmd by the Plaintiffs m an-amount of
no fess than §147,274.08.

SECOND CAUSE OF AC-TION. -
QL_u,gy,lent I re

71 Plamtxﬁ‘s mcomomte the allegatmns or paragrapbs l through 20 above as'if fully
set for(h herem‘ | |
- 22 As a materia) part of the nogomat:ons betv;'één ﬂné pattxés, Dafcndant mpresentcd

to the Plaintiffs that the title ta tho RV was ot branded.

23, At the time of the representations, Defendant lcﬁew or had reason to Jnow that
such statements were false, or had complete disregard fox whethé: the repreamta.tion‘s were tme
of not. -

24.  The ropreseniations made by Defendant to the Plaintif¥s were made by Defendant

in urdler Lo deseive the Plaintiffs and canse them to enter into the traneaction with Defendant.

4




..........................
......................................................................................................................................................................

. 25. The Plaintiffs reasonably rclied op Defendant’s misrcpresentations and entered
into the agreemcnt with Defendant based thereon,
.o -26,  Dueto the misrepresentations, and in ordst to -protcpt_-their-in’rérest’s‘, Plaintiffs .
have been required to incur indebtodness and male payments L’.hareon substantially in excess of
{he actual valns of the RV and have been required to retain an aftorney to seek damages caused
.. bythe Defendant’s misrepresentations. This has cavsed Plaintiffs damages and inereased:
- @Xpenses in an mmount to be proven at trial, but in an amount of no-less than $147,274.08..

THIRD CAUSE OF ACTION

- 27, PlaintifTs mcorporatc the alkgatxons of paragmphs 1 throu gh 26 ahovc as 1f ful)y

' set fot‘tlz herem

.;;.,2_8-. As a material part 6f the ncgoﬂauons between the pames, Defaudant represcntcd

A "ro thc Pl alntiffs that the title to thc RV was not branded,
29.  The Plaintiffs reasonably relied on Defendant’s mlsrcpreseniatione a‘ﬁd entared o
.' mto the agreement with Defcndanf baged thereon, - - |
i, Due to the m.isrcpresantéﬁong, and in arder tr.\"proteot:'ﬂle.:ibr inte;raéfs; Plamﬂf‘Fs .
have been required to incur indebtedness and make paym&n.ts thercon substantially in exoess of
 the actual value of the RV and have been required to retain an attomey to seek damages caused.
by the Defendant’s misrepresentations. This hag cansed Plnintiffs damages and inereased.

expenscs in an amount (0 be proven at tijal, but in an amount of no less than $147,274.08,
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' . IRy Hiases e sees nen Nrrea X [EXTYITTN o Tviena \
feeme o vervedia.
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FTOURTH CAUSE, OF ACTION
[nlatin tate Tederal

31, Plamhf'fs mcomorate tho n]lcgat)mw of‘pm agtaphs l th: ough 30 nbove as L( f ully
set forth herem . '
32,  State and federal law 1‘cquu'es that in the snle of 2 velucle whi ch quahﬁc% asa

nmnufacmrer s buyback the desler must |
| a exeoute a.nd dchver to tbe purchascr at the ixme of sa]e a nonco ﬂmt t‘nc
vclncic bemg sold isa manui'acmrcr 3 bnyback and obiam the purchaset 8 acknowledgment of
_~ such ﬁotlce, | . B
b‘. deljver to he purchaser and have the purchaser exc-zcuté a'wﬁtte’n SR :
- disclosure régarding the maoufacturer’s rcpu.mhase of the vahicle and nbtif&'ing the p’urcéﬁéscr
.. that the tifle for sueh vehicle will be permencntly inscribed with the notation “ emon Law: -
.- Buyback;” and R
¢, . affix 2 deal-to the Ieft ftoﬁf-ddorfmmé specifying that the cetlificate of title .
for the vehicle is fnscribed with the notation “Lemon Law Buyback.” . |
33, Defendant failed to cc’n‘nﬁﬁ wilth'any of these rcquirem.aﬁts'irt conmection with. fhe
sale of the RV ta the Plaintiffs, |
34.  Defendant’s failure to comply with its statutory obligations has damaged

- Plaintiffs in en amount to be proven at trial, and no less than $147,274,08.




................................................
................................................................................................................................................

FIFTH CAUSE OF ACTION
(Punitive Damages)

35, Tlaintiffs incorporate the aucga‘:ions ofparz_xgm’phs 1 through 34 above as if fully -
set foﬁh herein. | | |
36, Despite Defendant's obligations to do otherwise, Defendant failad to c;Omply with
lfhe terms oftﬁe parties’ agrecmcnt,v-fraudx.llenﬂy misrsprosented. fac;;_ to the E_‘la_inﬁﬂ*g in order to
induce them juto an agreetment with D.e'fendant, and failed 1o comply thh staﬁtéry ‘
Tequiraments. |
37.  Asadirect and proximate result of Defendant's willfl, malicious, reokless, and
* blatant disregard for the rights and interests of the Plaintiffs, Plaintiffs have incitrred and Will
continue Lo incur damages. |
. 38 Defendant should be-ordered to pay punitive damages 6 the Platiiffs in an’

amount reasonable in the prentises,

... WHEREFORE, Plaiiiffs pray that the Court enter & judgment in favor of Plaiftiffs and .

againat Defendant as follows:
1. For damages in an amount proven af trial a0 Tes than $147,274.08 for
Defendant’s breach of contract,
2. For damages in an amount proven at. frial and no less than $147,274.08 for
Defendant’s ﬁ,audulént misrepresentationg.
3. For damages in a1 amount proven at tria] and no less then f£‘147,274.‘08 for

Defendant’s negligent misrepresentations.




................................................................................................................................................................................................

4. Fordamages in an amount proven at frial and na less than $147,274.08 for
Defendant’s failure to eomply with statutory requirements.

s, For punitive damages in-an amount reasonable under the cimlmmtances.

6. For Plaintiffs’ costs and attormey faes incurred herein; and

7. Porsuch other and further telief as the Court desms just.

DATED this ,{i’a’%}"ofo‘gt1st. 2007,

“' 'ld/xm / -
Attorney fr Plaintiffs

Cary

' Plaintiffs address:
30 Red Bluff Drive
Hurricane, Utal) 84737
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FEB 2 9 2008
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STEVEN R. BANGERTER (Utah Bar No. 10051)
WILLIAM E. FRAZIER (Utah Bar No. 11447)
LAW OFFICES OF STEVEN R BANGERTER

720 South River Road, Suite A-200

St. George, UT 84790

Telephone: (435) 628-7004

Facsimile: (435) 673-1964

Attorneys for Defendant,

- WHEELER RVLAS VEGAS, LLC.

IN THE FIFTH JUDICIAL DISTRICT OF WASHINGTON COUNTY

" STATE OF UTAH
' WILLIAM JUDSON aad DONNA ) MOTIONTO SET ASIDEDEFAULT . . .
' JUDSON, husband and wife, B o S A
R | { JUDGMENT AND REQUEST FOR
Plaintiffs, ) '
A - ) HEARING
VS. - )
o |
WHEELER RV LAS VEGAS, LLC, a )
Nevada foreign limited liability company, )  CivilNo.: 070501867
dba WHEELER’S LAS VEGAS RV, % o
' ) Judge: Eric A. Ludlow
Defendant. % :
)

COMES NOW Defendant, WHEELER RV LAS VEGAS, LLC, by and through its
attorneys, Law Offices of Steven R. Bangerter, and moves the court to set aside the default

judgment entered against it on or about December 5, 2007.
This Motion is brought pursuant to Rule 60(b)(1) and 60(b)(6) of the Utah Rules of Civil

Procedure. This motion is supported by the attached affidavits of Sharon Nelson and William E.

1
MOTION TO SET ASIDE DEFAULT JUDGMENT AND REQUEST FOR HEARING

72-29-08




Frazier, the Mémorandum of Points and Authorities below, the court filings to date, and any oral

argument pertaining to this Motion.

- MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF DEFENDANT’S

MOTION TO SET ASIDE DEFAULT -
v | L .
SETTING ASIDE THE DEFAULT IN THE INSTANT CASE IS PERMISSIBLE UNDER. . -
" RULE 60(B) OF THE UTAH RULES OF CIVIL PROCEDURE =~ .
'_'Ru'le 60@) :‘of‘ the UtahRules owallProceduresetsforth, in pertinent part p :

(b)-On motion and upon such terms as are just, the court may in the
furtherance of justice relieve a party or his 1egal representative
from a final judgment, order, or proceeding for the following
reasons: (1) mistake, inadvertence, surprise, or excusable neglect,
(4) the judgment is void; (5) the judgment has been satisfied, -
released, or discharged, or a prior judgment upon which it is based
has been reversed or otherwise vacated, or it is no longer equitable
that the judgment should have prospective application; or (6) any
other reason justifying relief from the operation of the judgment. -
The motion shall be made within a reasonable time and for reasons
(1), (2), or (3), not more than 3 months after the judgment, order,
or proceeding was entered or taken. A motion under this
Subdivision (b) does not affect the finality of a judgment or
suspend ifs operation. This rule does not limit the power of a court
to entertain an independent action to reliéve a party from a
judgment, order or proceeding or to set aside a judgment for frand
upon the court. The procedure for obtaining any relief from a
judgment shall be by motion as prescribed in these rules or by an
independent action. S

Here, as set forthin the Affidavit of Sharon Nelson in Support of this
Motion, the subject judgment was issued subsequent to mistake, inadvertence,
surprise, and excusable neglect. The Affidavit of Sharon Nelson is hereby

2 .
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incorporated by reference. Pursuant to Rule 60(b), this Motion is brought within :
three months of entry of judgment, which occurred on or about December 3,
2007.

Rule 60(B) has been consistently interpreted by the Utah Supreme Court

" and Court of Appeals fo permit judge’s, in their discretion, to grant relief from. ,

- default Judgments in {nstindes where there has beenno undue delay, the Judgment T P

o was a result of mrstake or madvertence ‘and the 1nterests of justice would be
. served by grantmg the requested rehef “The rule that the courts Wﬂl 1nclme
‘ owards grantlng rehef to Pt party who has not had the opportumty to present his
case, 18 ordlnarﬂy apphed at the tnal court 1evel ”? State of Utah v. D. John
Musselman ansznda Ann Coram (1983) 667 P 2d 1055 and Hnl 1983 Utah
-LEXIS 1086.

Where any reasonable excuse 1s offered by defaultrng party, coutts
generally tend to favor glantmg rehef from a default judgment, unless it appears
» that to do 80 would result in substantral 1nJust1ce to the adverse party
Westinghouse Elec. Supply Co. v. Paul W. La;sen Contractor (1975) 544 p.2d
g876. |

Here, the interests of justice would be met by granting this Motion to Set
Aside Default. The evidence will show that Plaintiffs have sued the wrong party.
Defendant attempted to demonstrate this to Plaintiffs’ counsel, but Plaintiffs’

counsel proceeded with securing a default judgment anyway. Defendants did not

3
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own the subject dealership when Plaintiffs purchased the recreational vehicle.
Further, Plaintiffs have failed to demonstrate a proper basis for personal
jurisdiction. Defendant will be able to demonstrate that it is not the proper party,

and that any assertion of personal jurisdiction over Defendant is highly

s "quesfiona‘nIE‘linder the seminal cases of International Shoe Co. v. Washington ...

1 (1945) 326 U8 310, 316, World-Wide Volkswagen Corp. v. Woodson (1980) 444 . .« . e s

11,8, 286,297, Hanson v. Denckla (1958) 357 U.S. 235, 253, and Burger King v. .

o E*';'f'-Rual'zeu'»i-cz'(1'98‘5)547-?1f-U".sf';-‘“4‘62'-.4’78-'-.482 and their progeny. Bach efthe e

DR :aforemennoned cases support Defendant’s posmon that personal Junsd1ct1on is

o "1ack1ng in’ thls matter dueto the lack of purposeful availment and mgmﬁcant

" contacts with the forum state:

11

CONCLUSION

‘Baséd on the foregoing, Defendant respectfully requests that the Default |
- Judgment entered agamst it on or about December 5 2007 be set aside, due to
mistake, inadvertence, excusable neglect, and surprise. Defendant has 1eg1t1mate
and valid legal defenses, including misjoinder and lack of personal jurisdiction.

This motion is made in accordance with Rule 60(B), and the case law spawned

thereby.

4
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- REQUEST FOR HEARING

Deferidant hereby requests a hearing be scheduled on this Motion to Set Aside Default

Judgment.

~ DATED this 29th day ofFebruary, 2008 | N
e :,.LAW OFFICES OF STEVEN R. BANGERTER

2/??

- ‘William E. Frazier
" Attorneys for Defendant, :
. WHEELER RV LAS VBGAS,LLC

5
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Stéven R. Bangerter (State Bar No, 10051)

WILLIAM JUDSON and DONNA JUDSON,.

FILED

William B, Frazier (State Bar No. LNGERTER FEB2gamg
LAW OFFICES OF STB FIFTH DISTRICT COURT

St. George, UT 84790
Telephone: (435) 628-7004

'720'S. River Rd., Suite A-200 B /AR AL R

- Facsimile: (435) 673-1964

Attorney for Defendant,

WHEELER RV LAS VEGAS, LLC
~ INTHE FIFTH JUDICIAL DISTRICT COURT .
. OF WASHINGTON COUNTY, STATE OF UTAH
~ Washington County Hall of Justice, 200 North 200 East, St..George,; Utah 84770 . . .

bushand énd wite, . | AFFIDAVIT OF SHARON NELSONIN
S © | SUPPORT OF DEFENDANT’S MOTION
 Plainiffs, . - " | TO SET ASIDE DEFAULT PURSUANT - . |
S | TO RULE 60(B) OF THE UTAH RULES -
. | OF CIVIL PROCEDURE . - |

WHEELER RV LAS VEGAS, LLC, a Nevada %Jivil No.: 070501é 67 R
~ foreign limited liability company, dba e , A C

WHEELER’S LAS VEGAS RV, _' . :
Judge: Eric A, Ludlow .

Defendant.

2 |11, SHARON NELSON, DECLARE AS FOLLOWS:
5 LLOWS:.

1. Iam anattorney in good standing in the State of Nevada. I am general counsel for

 WHEELER RV LAS VEGAS, LLC in Nevada.

2. Ihave petsonal knowledge of the contents of this affidavit, and if called as a witness,

‘could testify competently thereto.

-1

AFFIDAVIT OF SHARON NELSON IN SUPPORT OF DEFENDANT’S MOTION TO SET ASIDE
DEFAULT PURSUANT TO RULE 60(B) OF THE UTAH RULES OF CIVIL PROCEDURE . -
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3. Itismy understandrng that the subj ect complamt was served upon WHEELER RV LAS

VEGAS LLC somet1me in late 2007

4, Sometime in the fall of 2007, I contacted Plaintiffs’ counsel to inform him that the
company he sued was not the company from which his clients purchased their
recreational vehicle, explaining that the dealership had changed ownership.

5. Based upon our conversation, certain documentatron was requested by Plaintiffs’ counsel,

| __ 'whlch l prov1ded Durmg the exchange of documentatron it was understood that o o

: ,3WHEELER RV LAS VEGAS LLC would be grven an open extensron to answer. . : ]

6. Desplte the fact that the amount of money 1nvolved in the exchange between the, prror

'dealershrp group (frorn Whrch Plamtlffs purchased their recreatronal Vehrcle) and the new l;‘f- b

ownershrp group (Defendants) 1s wholly 1rre1evant to this proceedmg, Plaintiffs’ counsel 3 R I

demanded thrs mformatron and refused to sign a conﬁdentrallty agreement to cover any.

unredacted portrons of documents pertamlng to amounts paid for the dealershrp.

7. Desprte the fact that I contmued to speak with Plarntrffs counsel regarding the confusron 0

of 1dent1t1es of the proper Defendant ‘Plaintiffs’ counsel marled an Applrcatron for Entry
of Defal against WHEELER RV LAS VEGAS, LLC. ' |

8. Idid not rdceive the Application for Entry of Default until ap‘proximately‘December 5,
2007 due to an mtervenrng weekend and out-of-state mailing. |

9. Immedlately upon my receipt of the Application for Entry of Default, I endeavored to
retain Utah counsel, eventually locating the Law Offices of Steven R. Bangerter-

10. Unfortunately, T learned that Default was entered against WHEELER RV LAS VEGAS, .

- LLCin the short period of time between the Application for Entry of Default J udgment

and my retention of the Law Offices of Steven R. Bangerter.

2
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117 The evidence in this matter will show that the present owners of WHEELER RV LAS .+
' VEGAS LLC d1d not acquire 11ab111t1es such as the claim of P1a1nt1ffs and that the-

proper Defendants are the prior owners of the dealership.
12. The Defanlt entered against WHEELER RV LAS VEGAS was surprising, given the

ongoing nature of conversations I had with Plaintiff’s counsel regarding the issue of .-

joinder of proper parties.

135 I‘b’elie\ied. that the issue ~wo'uld be resolved short efl-it,igation,_due to the fact that Pl@intiffs B I

purchased the1r 1ecreat10nal vehlole in 2002, and the sale of the dea1e1 ship occuned at the

" end of2004 e

- ,]4 Default was entered agamst WHEELER RV LAS VEGAS as a result ofa

nnsunderstandmc between myself and opposing counsel madvertence mistake, and/ or-.

T su‘rpnse.- :

15.1 have Been'advise'd by Utah counsei that valid 1egal:defenses exi‘s't;',namely, problems R
- f.elat:ed te thejoinder of the proper Defendant. It is anticipated that this deficit will be - |
| feddres'sed through a 12(b) Motion to Dismiss. | ‘
16.1 am ais_o advised that there are significant personal jurisdietional issues as Welliinarnely, -
 Plaintiffs have not demonstrated with sufficient particularify ;the basis for persenal o
‘:'_}jurisd:ict,.ion. Defendant operates its business in Nevada, WnilvePlein‘:Eiffs reside mUtah oo
Defendant does not purposely avail i’eself to the benefits and laws of the state of Utah. As
o such, a.12(b) Motion to Dismiss on this subject is anticipated in the event that the default
is set-aside.
17. 1 sincerely apologize te the court for misunderstanding the intent of Plaintiffs’ counsel: I -
acted as quickly as possible upon receipt of notification that Plaintiffs’ counsel intended

3
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“to seek a Default Judgment. Dhe to' delays with the mail, and the nature of out-of-state,
mail rnalled from St. George, Utah; by the time I recelved the Apphcatlon for Entry of

Default Judgment and retained counsel, the Judgment was entered.

Dated: 9/ 38/08 " Signe ;S /\M&\/&_J

ARCN NELSON

I'State of LNy & do -

|| County of Clprl - -

SharonNelson appeared before me thls gg day of C(/btWr:\ 'r‘ 2008 and proved. e

to me her 1dent1ty in the form of a f‘ \u,r> L ngé:e_:_ After bemg sworn and whﬂe unde1 oath

Sharon Nelson stated that she had read t]:us document understood the contents and that the contents
were true of her own personal knowledge Sharon Nelson then 31gned thls document mmy ..

presence.

Celeste Creutt
) Honry Fublic
) .SWG Nevzds
> F07 Daie S m;t:/: v.tuqz Angust 20, 2605
=0 Cniowe s 044011

u’uowcn )

9
3

B

Notary Public
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Steven R. Bangerter (State Bar No. 10051) ,
William E. Frazier (State Bar No. 11447) - SRR PR
LAW OFFICES OF STEVEN R BANGERTER Gl
720 S. River Rd., Suite A-200

St. George, UT 84790 SRR T
Telephone: (435) 628-7004 FE LED o T s asneT
Facsimile: (435) 673-1964 FEB 29 2008 S wWRorING LU wuuis 7

Attorney for Defendant, FIFTH DISTRICT COURT
WHEELER RV LAS VEGAS, LLC WASHINGTON COUNTY

IN THE FIFTH JUDICIAL DISTRICT COURT
OF WASHINGTON COUNTY, STATE OF UTAH -
Washington County Hall of Justice, 200 North 200 East, St. George, Utah 84770

WILLIAM JUDSON and DONNA JUDSON,

husband and w‘;fei | AFFIDAVIT OF WILLIAM E: FRAZIER
o | | IN SUPPORT OF DEFENDANT’S
- Plaintiffs, - MOTION TO SET ASIDE DEFAULT -

_ PURSUANT TO RULE 60(B) OF THE
VS, UTAH RULES OF CIVIL PROCEDURE
WHEELER RV LAS VEGAS, LLC, a Nevada Civil No.: 070501867 = . ~
foreign limited liability company, dba o
WHEELER’S LAS VEGAS RV, .
Judge: Eric A. Ludlow

Defendant.

I, WILLIAM E. FRAZIER, DECLARE AS FOLLOWS:
1. Taman attoméy in good standing in the State of Utah. I was retained in mid-December
2007 to represent WHEELER RV LAS VEGAS, LLC.

2. Thave personal knowledge of the contents of this affidavit, and if called as a witness,

could testify competently thereto.

1
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. After I was retained, I contacted Plaintiffs’ counsel. After some delay in connecting with

him, I learned in January 2008 that he had in fact secured a default judgment against -

Defendant. j

. I discussed the posSibility of setting aside the default judgment via stipulation due to the

apparentmisjoinder of parties, explaining the nature of transfers between the prior owner

of WHEELER RV LAS VEGAS and the new owners.

. Plaintiffs’ counsel indicated that he required unredacted documents demonstrating a non-

transfer of liability, 1nclud1ng all financial details of the transfer.

. During my conversation With Plaintiffs counsel he 1ndicated that he did not Want to sign-

the confldentiality agreement originally proposed by Attorney Sharon Nelson to keep the

financia] details of the transaction conf'idential

. I contacted the office of Plaintiffs counsel again on February 27 2008, offering to ..

provide a redacted agreement regarding th,e non-transfer.of liability and proceeding to set

aside this default by stipulation. 1 have received no response to my call.

. A review of the file indicates that substantial valid legal defenses exist, including

misjoinder and lack of personal jurisdiction, among others.

2
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- 9. -Based upon my review of the file and correspondence, it appears that the timing of the
- events of this matter, and the discussions between Plaintiffs’ Nevada counsel, as well as .-
delays in the receipt of the Application for Entry of Default Judgment, resulted in a

Default Judgment that was the result of inadvertence, mistake, suzprise, and excusable

" neglect.

Dated:__ Z/ Zé”%ﬁi Signed: Z/S 7

WILLIAM E. FRAZIER

State of (/l TA H'
County of " fv WMHH\ (aTDf\l

Wiiham E Fra21er appeared before me this L@ day of Febv A 4. Y{A 2008 and

proved to me his 1dent1ty in the form of a {/( T b 1/ . After bemg sworn and While under :

oath, William E. Frazier stated that ;he had read this document, understood the contents, and that the

contents were true of his own personal knowledge. William E. Frazier then signed this document in .

my presence.

D RE RS EE M 60 ¥ RBH ED TE B RY VN PR BR S ER N M 6O B N s

Notary Public

KARA LYNN WARD
TR0 B, Rlvar Fd,, Bte. A-200
a1, Buorgt, LT 84760
Myﬂammmumn Explras
Oataber 8, 200
fitele of Utah

E\MHWHV*HNMMNNHN LY

mmwex—.enn——

Ly

Notary Public
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GARY G. KUHLMANN & ASSOCIATES, PC b v
Gary G. Kuhlmann (#4994)
Attorney for Petitioner

107 South 1470 East, Suite 105

P.O. Box 910387

St. George, Utah 84791-0387

Telephone: (435) 656-6156

FIFTH DISTRICT COURT
WASHINGTON COUNTY, STATE OF UTAH

PLAINTIFFS’2ROROSED FINDINGS, .~ .
CONCLUSIONS AND ORDER

- WILLIAM JUDSON and DONNA
| JUDSON, husband and wife,

Plaintiffs,
WHEELER RV LAS VEGAS, LLC, a

Nevada foreign limited liability company,
dba WHEELER’S LAS VEGASRYV,

Civil No. 070501867 - -

Defendant. Judge'Eric A. Ludlow -

NP NP RN RN AN AN AN N N N NN N

The plaintiffs hereby submit their proposed Findings of Fact, Conclusions of Law and
Order regarding the defendant’s Motion to Set Aside Default Judgment and respectfully request

that the Court adopt such findings, conclusions and order.

PROPOSED FINDINGS, CONCLUSIONS AND ORDER |

This matter came before the Court for hearing on May 15, 2008, on defendant’s Motion

N

to Set Aside Default Judgment. The Court reviewed the motion, the opposition thereto, the

affidavits supporting the motion and opposition, and the file herein. The Court also heard and




considered the arguments of counsel at the hearing on May 15, 2008. Based thereon, the Court
now makes the following: |
“ FINDINGS OF FACT
1. A Complaint in the above-captioned matter was filed on August 16,2007, and .
was se1ved upon the defendant on August 30, 2007.
2. he Complamt was served upon the defendant on August 20 2007
3. Dunng September 2007 plalntlffs counsel was contacted by Sharon Nelson, .
attorney for the defendant Ms Nelson requested an. extensmn of time to answer the Complamt.,g .
. 4, During such conversation, Ms. Nelson infonned plaintiffs’ counsel hat the ; |
dealership at issue had changed ownership and that the defendant was not responsible for, the o
plaintiffs’ claims in this case. o
5. Plaintiffs’ counsel agreed to grant Ms. Nelson an extension to allow her a.shjortu
time to provide plaintiffs’ counsefsvifh evidence that the defendant was not the proper party.in .
this case.
6. After not hearing from or receiving information from Ms. Nelson for some time,
plaintiffs’ counsel’s office contactedMs. Nelson’s office by phone on October 15,2007, and
, demande’dthat the requested information be provided or an Answer filed.
7. On October 30, 2007, plaintiffs’ counsel received a fax from Ms. Nelson

containing only a Bill of Sale which was apparently part of a larger contract.




8. On that same date, plaintiffs’ coﬁnse‘l’s‘ office responded to Ms. Nelson’s fax and
infornied her that to evaluate the matter, plaintiff’s counsel would need to receive the entire
agreement and other documents related to the alleged sale of the dealership.

9. On November 1, 2007, plaintiffs’ counsel received a second fax from Ms. Nelson
requi.ringv that plaintiffs’ counsel sign a confidentiality agreement before any further documents

would be provided, . - - |

, 10. - Plamtlffs counsel refused to si gn the conifidentiality agreement since it was the
;'defendant tilat Waslle.clleestmg that the defendant be dismissed from the case and because tov do SO..
cOuld‘pre‘Judlce t_he plaintiff in using the infofmation in the purchase documents. in this case. - -

Ce 11, .‘ * After receiving no further information and haviﬁg no further contact with Ms. .~
: Nelsoﬁ, on Nevember 27, 2007, plaintiffs’ counsel advised Ms.. Nelson that plaintiffs_ would be
seeking the entry-of default and default judgment.
12 "An Application for Entry of Default, and Motion for Entry of Default Judgment |
were filed with the court on November 27, 2007.

13. A Default Certificate was entered on December 3, 2007, and Default Judgment‘ o
was eptered on December 4, 2007.

. 14. . Despite having been advised that the plaintiffs would be seeking a default
judgment and being provided with a copy of the Application for Entry of Default, the defendant’s
attorney took no action to prevent the entry of default.

15.  On December 19, 2007, plaintiffs’ counsel received a phone call from William

Frazier, the new attorney for the defendant. Mr. Frazier asked plaintiffs’ counsel if he would be

3




willing to stipulate to set aside the Default Judgment based upon his assertion that his client had .-
purchased the business after the plaintiff’s purchase of the motorhome af issue.

16.  While plaintiffs’ counsel refused to simply stipulate to set aside the Default
Judgment without some additional evidence, plaintiffs’ counsel informed Mr. Frazier of
plaintiffs’ counsel’s continuing Wllllngness to review any documents he would hke to provide.

17.  Atthe end of the conversat1on Mr, Frazier informed plalntlffs counsel that he ..

Would be obtaining; and would pr0V1de plaintiffs’ counsel with, documentation to show that Mr. .
Frazier’s cliént-was notthe proper defendant in:this matter. | |

18.  ‘Despite being told again that plaintiffs’ counsel would be provided certain
documents by the defendant, plaintiffs’ counsel received no furtherAdocuments and had no further.. .
contact from the defendant’s attorney until February 27, 2008.

.. 19.  OnFebruary 27, 2008, plaintiffs’ counsel received a voice-mail message from.
defendant’s counsel simply indicating that defendant would be filing a motion seeking to set -
aside the Default Judgment in this case.

20.  The defendant’s Motion to Set Aside Default Judgment was filed with the Court
‘on February 29, 2008, four days shy of three months from the date of entry of the Default.
" Judgment.
71, The defendant was afforded over three months to provide the plaintiffs with the
documents requested by plaintiffs or to file an Answer in this case.
22.  The only statements provided to the Court to demonstrate a meritorious defense to

this action by the defendant are the conclusory statements of defendant’s counsel that:

4




a. ° “The evidence will show that Plaintiffs have sued the wrong party.” See
Defendant’s Memorandum of Points and Authorities in Support of Defendants” Motion to Set,

Aside Default Judgmentat p. 3.

b. Defendants (sic) did not own the subject dealership when the Plaintiffs.

purchased the recreational vehicle.” Id. at p. 4.

g Defendant will be'able to demonstrate that it is riot that proper party, and .

that any assertion of personal jurisdiction-over Defendant is highly questionable. ... Jd. .
.~ Frori the forégoing; the Court now makes the following:
vl n0 . CONCLUSIONS OF LAW

‘1. "To betelieved from the Default Judgment, defendant rust show: (a) that the

motion for relief from the judgment was filed within three months of the entry. of the judgment;. - .

(b).that mistake, inadvertence, surprise or excusable neglect were present; and (c) that the
 defendant has a meritorious defense to the action. Sez URCP 60(b).
2. “Excusable neglect” is “the existence of ‘due diligence’ by a reasonably prudent

person under similar circumstances.” Stevens v. LaVerkin City, 2008 UT App 129, §27.

3. To showexcusable neglect “the movant must show that he has used due diligence .

and that he was prevented from appearing by circumstances over which he had no control. . . ...
[A] party must provide the court with specific details that demonstrate due diligence in spite of

uncontrollable circumstances” Id.

4, “A meritorious defense is one which sets forth specific and sufficiently detailed

facts which, if proven, would have resulted in a judgment different from the one entered.

5




Defendant must therefore do more than merely dispute or deny the truth of plaintiff’s allegations;

he must set forth spéciﬁc facts showing meritorious defenses to those allegations in order to have

the default judgment set aside.” State vs. Musselman, 667 P.2d 1053, 1057 - 1058 (Utah 1983).
5. - Defendant has asserted no basis for finding the existence of mistake or -

inadvertence in this case but rather relies on the claims of excusable neglect and surprise.

i 6, "o - Defendant did not exercise due diligence in this matter since an answer.could- ..;.. .

 have been filed by the defendant at anytime during the more than three months between that date -

. -thé Complaint was served and the date the default was entered. Nothing prevented the defendant - .

from filirig such Answer and there were no circumstances outside the control of the defendant . -~

- which rendered the défendant unable to fils an Answer.” An Answer was not filed simply because -

the defendant chose not to do so. Based thereon, the defendant has failed to. show the existence
of excusable neglect in this case. |

"7.° - The defendant has further failed to establish the éxistence of surprise.
Defendant’s counsel was told that only a short time would be given to provide the documents
requested by plaintiffs’ counsel and defendant failed to provide such documents. Further, the

defendant was informed that the plaintiff was seeking a default and a copy of the Application for

Entry of Default was provided to defendant’s counsel. Nevertheless, no action was taken by

defendant to prevent or overcome a default being entered until almost three months after the

default judgment was entered.

8. The defendant has failed to provide the Court with any “specific and sufficiently

detailed facts which, if proven, would have resulted in a judgment different from the one

6




entered.” Thus, even if the Court were to find the existence of a mistake, inadvertence;
excusable neglect or surprise, the defendant’s motion is deficient and should be denied. -

Based upon the foregoing Findings of Fact and Conclusions of Law, the Court now enters

the follbwing:
ORDER
: 1. The.defendant’s Motion to Set Aside Default Judgment is denied.. = .. .
- 2.+ Theplaintiffs are awarded their costs and:reasonable attorney fees incurred i iz v o0

- responding to the defendant’s miotion, with such amount to be established by affidavit of - v v v

* plaintiffs’ counsel.: -

Dated this_~ ! \‘{ “day of _ U—W 2,20

Honorable Eric A. Ludlow
- District Court Judge

Ce;tiﬁcate of Service

I hereby certify that on this 13" day of June, 2008, I mailed a true and correct copy of the
foregoing to: William E. Frazier, LAW OFFICES OF STEVEN B BANGERTER, 720 S. River

Rd., Suite A-200, St. George UT 84790.

Gary G _K{hlmann ) e
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STEVEN R. BANGERTER (Utah Bar No. 10051)

WILLIAM E. FRAZIER (Utah Bar No. 11447)

LAW OFFICES OF STEVEN R BANGERTER
720 South River Road, Suite A-200

St. George, UT 84790

Telephone: (435) 628-7004

Facsimile: (435) 673-1964

Attorneys for Defendant,
WHEELER RV LAS VEGAS, LLC

INTHEFIFTHJ UDICIAL DISTRICT OF WASHINGTON COUNTY . - -

STATE OF UTAH
 WILLIAM JUDSON nd DONNA | DEFENDANT/APPELLANTS .
TSN st | Mo o
(RESPONDENTS), % APPELLATE PROCEDURE 11(G)
Plaintiffs, )l |
VS. % Civil No.: 070501867
)
WHEELER RV LAS VEGAS, LLC, a ) o
Nevada foreign limited liability company, ) Judge: Eric A. Ludlow
dba WHEELER’S LAS VEGAS RV %
(APPELLANT), | )
Defendant. %
)

Notice is hereby given that defendant and appellant WHEELER RV LAS VEGAS,

LLC, through counsel, Law Offices of Steven R. Bangerter, provides the following Statement .

of Bvidence, pursuant fo Utah Rule of Appellate Procedure 11(g).

1

DEFENDANT/APPELLANT’S STATEMENT OF EVIDENCE PURSUANT TO UTAH RULE OF
APPELLATE PROCEDURE 11(G)




Tn addition to the Complaint filed by Plaintiffs, the Motion to Set Aside Default filed by
Defendants, and opposition papers related thereto, there were competing Proposed Orders
filed after the conclusion of oral argument on Defendant’s Motion to Set Aside Default.

Based upon conversations with court personnel, it was discovered that Defendant’s Proposed

Order was discarded by the court when it opted to sign Plaintiffs’ Proposed Order. As suoh, a

true and correct copy of Defendant S Proposed Orde1 is attached hereto as “Exhibit A ” ,'

" “The oral argument on Defendant s Mo’uon to Set Aside Default under Utah Rule of .

. C1V1] Procedure 60 et seq came for heanng on May 15, 2008. There ex1sts no transcnpt of the -

oral argument asa coutt reporter was s not present During the hearmg, oounsel for Defendant R

Aasserted that the Default’ J udgment was prooured by Plaintiff via mlstake, surprlse,-‘
inadvertence, or excusaole'neglect; namely, due to the rescission of Plaintiffs’ counsel’s =~
agreement to provide Defendant’s prior counsel with an open extension to answer the ...
complaint without timely notifying Defendant’s prior counsel of his intention. Plaintiffs™
counsel did not fax, call, or email Defendant’s former .counsel., but rather, mailed documents.

seeking entry of default with knowledge that the mailing was destined for an out-of-state

address with an intervening weekend.

Further, it was argued that the trial court had no jurisdiction over Defendant. As briefed,

Defendant has no meaningful or significant contacts with the state of Utah, and does not
purposefully avail itself to the benefits of the laws of the state of Utah. Defendant does not

advertise or otherwise maintain a presence in the state of Utah.

2
DEFENDANT/APPELLANT’S STATEMENT OF EVIDENCE PURSUANT TO UTAH RULE OF
APPELLATE PROCEDURE 11(G)




Finally, Defendant argued that Plaintiffs” Default Judgment against Defendant should
be set aside under traditional principles of equity and estoppel. Plaintiffs sllouid have been
estopped from the entry of a default judgment due to the agreement between Plaintiffs’
counsel and former counsel for the defense that an open-extension was granted. Such
" agreement was not rescinded in a manner that gave Defendant 1‘ea50nable~ﬁn}6 tofilea..w .
responsive pleading to the compléint.‘ Additionally, the state of Utah has a long-standing

preferénce to have matters adjudiéeitéd on the merits, as opposed to via défault; .especially in

light éf the fact that the trial court had no persb‘nal jurisdiction ovcf Deféndant,-aﬁdiDefendant Ce e

raised this issue in its first cotirt submission.
The court took the matter under submission and requested proposed orders from both
' f)arties. Defendant’s proposed order is attached hereto as Exhibit “A.” Plaintiff’s proposed

order, which was eventually signed by the court, is attached hereto as Exhibit “B.”

-
DATED: July 25 , 2008 Law Offices of Steven R. Bangerter, PC

a8

By: WILLIAM E. FRAZIER, ESQ.

3
DEFENDANT/APPELLANT’S STATEMENT OF EVIDENCE PURSUANT TO UTAH RULE OF
APPELLATE PROCEDURE 11(G) -




CERTIFICATE OF SERVICE

I certify that a true and correct copy of the foregoing DEFENDANT/APPELLANT’S .

STATEMENT OF EVIDENCE PURSUANT TO UTAH RULE OF APPELLATE
PROCEDURE 11(G)

was mailed, postage prepaid on July 78,2008 to the following:

- Gary G. Kuhlmam : . o
GARY G: KUHLMANN & ASSOCIATES, PC - -
113 East 200 North, Suite 1

“P.0.Box 910387 -~
St. George, UT 84791 -

Abbi¢'Thore

4
_ DEFENDANT/APPELLANT’S STATEMENT OF EVIDENCE PURSUANT TO UTAH RULE OF
APPELLATE PROCEDURE 11(G)
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STEVEN R. BANGERTER (Utah Bar No. 10051)
WILLIAM E. FRAZIER (Utah Bar No. 11447)
LAW OFFICES OF STEVEN R BANGERTER

720 South River Road, Suite A-200

St. George, UT 84790

Telephone: (435) 628-7004

Facsimile: (435) 673-1964

Attorneys for Defendant,
WHEELER RV LAS YEGAS, LLC

IN THE FIFTH JUDICIAL DISTRICT OF WASHINGTON COUNTY o

STATE OF UTAH

)

- WILLIAM JUDSON and DONNA g [PROPOSED] ORDER
JUDSON, husband and wife, )
)
Plaintiffs, )

A ) Civil No.: 070501867

)

) Judge: Eric A. Ludlow
WHEELER RV LAS VEGAS, LLC, a )
Nevada foreign limited liability company, )
dba WHEELER’S LAS VEGAS RV, %
)
Defendant. %
)

Defendant, WHEELER RV LAS VEGAS, LLC’s Motion to Set Aside J udgment, came
for hearing on May 15, 2008 before the Honorable Eric A. Ludlow. After consideration of the
pleadings, court file, and oral arguments thereon, the Court rules as follows:
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Defendant’s Motion to Set Aside Default is GRANTED.
~ Defendant demonstrated, through the Affidavit of Sharon Nelson, that this Default was -
taken as a result of surprise, mistake, and inadvertence. Based upon the grant of an open

extension given by Plaintiffs’ counsel, and the ongoing communication between Defendant

" Wheelers by and through their representative Sharon Nelson and Plaintiffs” counsel, there wasno .-

resc1ssmn of the open extensmn to answer the complaint. The first notice that Defendant had of
N . 'suoh rescission, by Plaintiffs’ mailed Apphcatmn for Entry of Default was not recewed untﬂ

vDeoember 5 2007 due to an 1nterven1ng weekend and out-of-state malhng Plamtlffs counsel

could have faxed or telephoned Defendants to rescind his open extension to answer, but falled to,_, ‘

do so. As such, by ﬁhe time that Defendants learned of the rescission of the open extension to.
answer, a Default Judgment had already been taken. -

Likewise, Defendant’s Motion was made in accordance with Rule 60(B) of the Utah -
Rules of Civil Procedure, in that the Motion was filed less than three months after the Default .
Judgment was entered. Further, Defendant has provided facts demonstrating that legal and valid
defenses exist; namely, lack of personal jurisdiction and misjoinder of parties.

“The rule that courts will incline towards granting relief to a party who has not had the
opportunity to present his case, is ordinarily applied at the trial court level. State of Utah v. D..
John Mdsselman and Linda Ann Coram (1983) 667 P.2d 1055 and Hnl; 1983 Utah LEXIS 1086.
“Where any reasonable excuse is offered by defaulting party, courts generally tend to favor

granting relief from a default judgment, unless it appears that to do so would result in substantial
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injustice to the adverse party.” Westinghouse Elec. Supply Co. v. Paul W. Larsen.Contractor

(1975), 544 P.2d 876.

Here, Plaintiffs have not demonstrated that substantial injustice would result in Setting

Aside the Default Judgment. Plaintiffs have presented no evidence regarding substantial

‘prejudice would result in the event that this Motion were granted. Plaintiffs may amend their . -

complaint to add parties should they so desire.

Defendant must file an‘-Answér‘ or other tesponsive pleading on or before

DATED this dayof . = ~,2008.

Honorable Eric A. Ludléw
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EXHIBIT
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GARY G, KUHLMANN & ASSOCIATES,PC ms A .
Gary G. Kuhlmann (#4994) T e
Attorney for Petitioner

107 South 1470 East, Suite 105

P.O. Box 910387

St. George, Utah 84791-0387

Telephone: (435) 656-6156

" PIFTH DISTRICT COURT
WASHINGTON COUNTY, STATE OF UTAH

PLAINTIFFS'ZROROSED FINDINGS, .
' CONCLUSIONS AND ORDER o

WILLIAM JUDSON and DONNA
. JUDSON, husband and wife,

Plaintiffs,

V"' o

WHEELER RV LAS VEGAS,LLC, a Civil No. 070501867

Nevada foreign limited liability company,
dba WHEELER’S LAS VEGAS RV,

Judge Eric A. Ludlow

e i W N N N W S S

Defendant.

The plaintiffs hereby submit their proposed Findings of Fact, Conclusions of Law and

Order regarding the defendant’s Motion to Set Aside Default Judgment and respectfully request

that the Court adopt such findings, conclusions and order.

PROPOSED FINDINGS, CONCLUSIONS AND ORDER

This matter came before the Court for hearing on May 15, 2008, on defendant’s Motion

S

to Set Aside Default Judgment. The Court reviewed the motion, the opposition thereto, the

affidavits supporting the motion and opposition, and the file herein. The Court also heard and




iconsidered the arguments of counsel at the hearing on May 15, 2008. Based thereon, the Court
now makes the following:
FINDINGS OF FACT

1. A Complaint in the above-captioned matter was filed on August 16,2007, and

| Was serve.duup(’).ﬁ the defendant on August 30, 2007.
| 2 N _._thbe ‘CQmplaint,w.as‘ semé.d_:u‘pjon ,:the ck,fen_dant on August'ZO, 2007.

3. During Septembér, 2007, pl'aintiffS" c'g)i}nsel_ was contacted by Sharon Nelson,
attorney for the dofendat, VI\/I‘s’.V'I\.fe.lsbn- requestedanextensmn o-f‘ time to answer the Complaint.

4, During such conversation, Ms, Nelson informed plaintiffs’ counsel that the
dealership at issue had changed ownership .and that the defendant was not responsible for the
plaintiffs’ claims in this case. R

S. Plaintiffs’ counsel agregd to grant Ms Nelson an extension to allow her a short
time to provide plaintiffs’ couﬁsei Wlth evidence that the defendant Waé not the proper party in
this case. |

6. After not hearing from or receiving information from Ms. Nelson for some time,
plaintiffs’ counsel’s office contacted.Ms. Ne‘lson’s office by phone on October 15,2007, and
demanded that the requested information be provided or an Answer filed.

7. On October 30, 2007, p_laintiffs’ counsel received a fax from Ms. Nelson

containing only a Bill of Sale which was apparently part of a larger contract.




8. Onthat same date, plaintiffs’ counsel’s office responded to Ms. Nelson’s fax and

informed her that to evaluate the matter, plaintiff’s counsel would need to receive the entire

agreement and other documents related to the alleged sale of the dealership.
9. On November 1, 2007, plaintiffs’ counsel received a second fax from Ms. Nelson

requiring that plaintiffs’ counsel sign a confidentiality agreémen‘t before any further documents.

‘would be .p'ro"vided" ‘
10. Plam‘uffs counsel refused to sign the oonﬁdentlahty agreement since it was the .

defendant"rhatﬂwas requestlng that the defendant be dismissed from th

could prejudicé the plaintiff in using the information in the purchase documents in this case.

1. fter receiving no further information and having no further contact Wlﬂ‘l Ms.

Nelson, on Novembel 27 2007, plamtlffs counsel advised Ms. Nelson that pla1nt1ffs would be

seeking the entry of default and default judgment..

12, An Application for Entty of Default, and Motion for Bntry of Default Judgment

were filed with the court on November 27, 2007.

13, A Default Certificate was entered on December 3, 2007, and Default Judgment

was entered on December 4, 2007.

14,  Despite having been advised that the plaintiffs would be seeking a default

judgment and being provided with a copy of the Application for Entry of Default, the defendant’s

attorney took no action to prevent the entry of default.
{5, OnDecember 19, 2007, plaintiffs’ counsel received a phone call from William

Frazier, the new attorney for the defendant. Mr. Frazier asked plaintiffs’ counsel if he would be

e case and because to do SO




willing to stipulaté to set aside the Default Judgment based upon his assertion that his client had '
purchased the business after the plaintiff’s purchase of the motorhome at issue.

16.  While plaintiffs’ counsel refused to simply stipulate to set aside the Default
Judgment without some additional evidence, plaintiffs’ counsel informed Mr. Frazier of

plaintiffs’ counsel’s continuing willingness t0 review any documents he would like to provide.

17, At the end of the conversation, Mr. Frazier informed plaintiffs’ counsel thathe

~would be obtaining,
" .-Fraziér’s client was not the proper defendant in this matt‘er.;f‘; o
18, Despite being told again that plaintiffs’ counsel wouid be provided certain.
documents by the defendant, plaintiffs’ counsel received no further documents and had no further
contact from the defendant’s attorney until February: 27,2008.
19. . On February 27, 2008, plaintiffs’ counsel received a voice-mail message from

defendant’s counsel simply indicating that defendant would be filing a motion seeking to set

aside the Default Judgment in this case.

20 The defendant’s Motion to Set Aside Default Judgment was filed with the Court

on February 29, 2008, four days shy of three months from the date of entry of the Default

Judgment.

21, The defendant was afforded over three months to provide the plaintiffs with the

documents requested by plaintiffs or to file an Answer in this case.

22, The only statements provided to the Court to demonstrate a meritorious defense to
this action by the defendant are the conclusory statements of defendant’s counsel that:
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4 “The evidence will show that Plaintiffs have sued the wrong party.” See

Defendant’s Memorandum of Points and Authorities in Support of Defendants’ Motion to Set -

Aside Default Judgment at p. 3.

b. Defendants (sic) did not own the subject dealership when the Plaintiffs

purohased'thé recreational vehicle.” Id. at p; 4,

"¢+ Defendant will be ableto demionstrate that it is not that proper party, and. -, .-

that any aéserfié'lilviof personial jurisdiction over Defendant is-highly questionable. . . I
From the foregoing,"the Court now makes the following:
'CONCLUSIONS OF LAW
1. To be relieved from the Default Judgment, defendant must shpw: (a) thatthe . -
motion for relief-from the judgment was filed within three months of the entry of the judgment;
(b) that mistake, inadvertence, surprise or excusable neglect were present; and (c) that the
defendant has a meritorious defense to the action.- See URCP 60(b).
2. “Excusable neglect” is “the existence of ‘due diligence’ by a reasonably prudent
person under similar cifcums‘cancés.f’ Stevens v. LaVerkin: City, 2008 UT App 129,  27.
3, - To show excusable neglect “the movant must show that he has used due diligence
and that he was prevented from appeating by circumstances over which he had no control. . . .

[A] party must provide the court with specific details that demonstrate due diligence in spite of

uncontrollable circumstances” Id.

4, “A meritorious defense is one which sets forth specific and sufficiently detailed
facts which, if proven, would have resulted in a judgment different from the one entered.
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Defendant must therefore do more than merely dispute or deny the truth of plaintiff’s allegations;
he must set forth specific facts showing meritorious defenses to those allegations in order to have
the default judgment set aside.” State vs. Musselman, 667 P.2d 1053, 1057 - 1058 (Utah 1 983).

5. Defendant has asserted no basis for finding the existence of mistake or

. inadvertence in this case but rather relies on the claims of excusable neglect and surprise.

6 ‘Defendant did not exercise due diligence in this matter since an answer could - . .

have been filed by the defendarit at anytime during the more than three months between that-date . .

the Corfiplaint was served and the date the default was entered, Nothing prevented the defendant .. .. .

fi‘ofn ﬁling such Answer and there were no circumstances outside the control of the-d_efcndan‘c .
which renderéd the defendant unable to file an Answer. 'An Answer was not filed simply because -
the defendant chose not to do so. Based thereon, the defendant has failed to show the existence
of excusable neglect in this case. |

7 The defendent has further failed to establish the existence of surprise.
Defendant’s counsel was told that only a short time would be given to provide the. documents
requested by‘ plaintiffs’ counsel and defendant failed to prdVide such documents. Further, the
defendant was informed that the plaintiff was seeking a default and a copy of the Application for.
Entry of Default was provided to defendant’s counsel, Nevertheless, no action was taken by
defendant to prevent or overcome a default being entered until almost three months after the
default judgment was entered.

8. The defendant has failed to provide the Court with any “specific and sufficiently

detailed facts which, if proven, would have resulted in a judgment different from the one
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entered.” Thus, even if the Court were to find the existence of a mistake, inadvertence,
excusable neglect or surprise, the defendant’s motion is deficient and should be denied.

Based upon the foregoing Findings of Fact and Conclusions of Law, the Court now enters
the following:

ORDER

1.+ - The defendant’s Motion'to Set Aside Default-Judgment is denied.

2. - The plaintiffs are awarded their costs and reasonable attorney fees incurred in
| responding to the defendant’s motion, with such amount to be. established by affidavit éf .

plaintiffs’ counsel.

[N .da}' of TW‘Q/ 20

)

“Dated this

Honorable Eric A. Ludlow
District Court Judge

Certificate of Service

1 hereby certify that on this 13" day of June, 2008, I mailed a true and correct copy of the

foregoing to: William E. Frazier, LAW OFFICES OF STEVEN B BANGERTER, 720 S. River

Rd., Suite A-200, St. George, UT 84790.




GARY G. KUHLMANN & ASSOCIATES, PC
Gary G. Kuhlmann (#4994)

Attorney for Petitioner

107 South 1470 East, Suite 105

P.0.Box 910387

St. George, Utah 84791-0387

Telephone: (435) 656-6156

FIFTH DISTRICT COURT
- WASHIN GTON COUNTY, STATE OF UTAH

WILLIAM JUDSON and DONNA -+ ©

- CERTIFICATE OF SERVICE -
JUDSON husband and w1fe -

Plamtlffs

V. Case No. 070501867

WHEELER RV LAS VEGAS, LLC, a Judge Eric A Ludlow

Nevada foreign limited liability company,
dba WHEELER’S LAS VEGAS RV,

L "’ N N N N N N N A S

Defendants '

The plamtlffs heleby certify that a signed copy of Plaintiffs’ Findings, Conclusions and
Order was mailed first class, postage prepaid, ﬂ'llS 1% day of July, 2008, to: William E. Frazwl .

Law Offices of Steven R. Bangerter, 720 S. River Road, Suite A-200, St. George, UT $4790.
e
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Attorney for Plaintiffs







STEVEN R. BANGERTER (Utah Bar No. 10051)
WILLIAM E. FRAZIER (Utah Bar No. 11447)
. LAW OFFICES OF STEVEN R BANGERTER
720 South River Road, Suite A-200
St. George, UT 84790
Telephone: (435) 628-7004
Facsimile: (435) 673-1964

Attorneys for Defendant,
WHEELER RV LAS VEGAS, LLC
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IN THE FIFTH JUDICIAL DISTRICT OF WASHINGTON COUNTY

STATE OF UTAH
WILLIAM JUDSON and DONNA R e o NON-REQUEST OF -
Jgg;%f\;g%ﬁ%d and wife ) TRANSCRIPTS OR PROCEEDINGS - - .
( ); ) PURSUANT TO UTAH RULE OF
) APPELLATE PROCEDURE 11(E)(1)
Plaintiffs, ) | -
' )
{Civil No.: 070501867
WHEELER RV LAS VEGAS, LLC, a ) .
Nevada foreign limited liability company, ) s o
dba WHEELER’S LAS VEGAS RV % Judge: Eric A. Ludlow :
(APPELLANT), g
Defendant. %
D

Notice is hereby given that defendant and appellant WHEELER RV LAS VEGAS,

LLC, through counsel, Law Offices of Steven R. Bangerter, does not request any t;anscripts

of proceedings, as it is believed that no such transcripts exist.

DATED: | July 25/, 2008 Law Offices of Steven R. Bangerter, PC

255

By: WILLIAM E. FRAZIER, ESQ.
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DEFENDANT/APPELLANT’S CERTIFICATE OF NON-REQUEST OF TRANSCRIPTS OR
PROCEEDINGS PURSUANT TO UTAH RULE OF APPELLATE PROCEDURE 11(E)(1)




CERTIFICATE OF SERVICE

I certify that a true and correct copy of the foregoing DEFENDANT/APPELLANT’S

CERTIFICATE OF NON-REQUEST OF TRANSCRIPTS OR PROCEEDINGS PURSUANT R

TO UTAH RULE OF APPELLATE PROCEDURE 11(E)(1)
was mailed, postage prepaid on July 25,2008 to the following:

Gary G Kuhlmann
..GARY G. KUHLMANN & ASSOCIATES, PC

113 East 200 North, Suite 1
P.0.Box 910387 o
St George, UT 84791 '

e
Abbie Thorpe
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PROCEEDINGS PURSUANT TO UTAH RULE OF APPELLATE PROCEDURE 1L(E)(1)







STEVEN R, BANGERTER (Utah Bar No. 10051)
WILLIAM E. FRAZIER (Utah Bar No. 11447)
LAW OFFICES OF STEVEN R BANGERTER

720 South River Road, Suite A-200

St, George, UT 84790

Telephone: (435) 628-7004

Facsimile: (435) 673-1964

Attorneys for Defendant,
WHEELER RV LAS VEGAS, LLC
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- IN THE FIFTH JUDICIAL DISTRICT OF WASHINGTON COUNTY

STATE OF UTAH
smecwsorsions | MOTSITXOUENL,
Jgﬁp%%g‘éﬁ?éd and wife ) OF AMOUNT PAYABLE TO COURT
( ); ) FOR SECURITY PURPOSES IN LIEU
) OF SUPERSEDEAS BOND PURSUANT
Plaintiffs, ) TO URCP 62, ORINTHE '
vs. ) ALTERNATIVE, REQUEST FOR
% SUPERSE]}%:][ENAS BOND, AND REQUEST
WHEELER RV LAS VEGAS,LLC, a ) FOR HEA ¢
* Nevada foreign limited liability company, )
dba WHEELER’S LAS VEGAS RV % Civil No.: 070501867
(APPELLANT), )
Defendant. % Judge: Eric A, Ludlow
)

TO ALL PARTIES AND THEIR ATTORNEYS OF RECORD:

Notice is hereby given that defendant and appellant WHEELER RV LAS VEGAS, -

LLC, through counsel, Law Offices of Steven R. Bangerter, will move the Court, pursuant to

Utah Rule of Civil Procedure 62 (1)(2) to permit the deposit of money in court in lieu of

giving a Supersedeas Bond, or in the alternative, the filing of a Supersedeas Bond to stay

atternpts at executing upon the Default Judgment obtained by Plaintiffs in this matter.

1
REQUEST FOR STAY OFDEFAULT JUDGMENT AND DETER
PURPOSES IN LIEU OF SUPERSEDEAS BOND PURSUANT TO URCP

TO COURT FOR SECURITY

MINATION OF AMOUNT PAYABLE

62, OR IN THE ALTERNATIVE, REQUEST FOR SUPERSEDEAS BOND, REQUEST FOR HEARING




Defendant/Appellant continues to assert that this Court has no jurisdiction over it, and

therefore, nothing in this filing should be construed as assent to the exercise of in personam

Jurisdiction over Defendant.

L

THE COURT HAS AUTHORITY TO PERMIT THE DEPOSIT OF A SUM OF P

MONEY WITH THE COURT IN LIEU OF A SUPERSEDEAS BOND PURSUANT{_' e

TO UTAH RULE OF CIVIL PROCEDURE 62(1)(2)

Utah Rule of C1v11 Procedule 62(1)(2) sets forth “Upon motlon and good cause shown, . -, . o

the court may perr_mt'.a d‘epo;sﬁfof “moncym courﬁ or other s¢0u11ty to be glven_ in lieu of
giving a Supersedéas‘ Bond uhder Subdivi'sIbn (d).” URCP 62(i)(2). An appellant may, “by
giving a Supersedeas Bond may obtain a stay, unless such a stay is other wise prohibited by
law or these rules. Thebond may be given at or after the time of filing the Notice to Appeal .

The stay is effective when the Supersedeas Bond is approved by the court.” URCP 62(d).

Here, Defendant/AppeHant Wheeler RV Las Vegas, LLC filed a timely Noticeof - .. .. - .

Appeal, and all other documents as set forth by the Utah Rules of Appellate Procedure.

Plaintiffs have attempted to execute on the Default J udgment during the pendency of the

Appeal, thus necessitating this Motion.

WHEELER RV LAS VEGAS, LLC is owned by Freedom Roads, LLC, WHEELER
RV LAS VEG'AS, LLC, aquired the assets of L.V.R.V., Inc., a Nevada corporation years after

Plaintiffs acquired the recreational vehicle that is the subject of this litigation from L.V.R.V.,

2
REQUEST FOR STAY OF DEFAULT JUDGMENT AND DETERMINATION OF AMOUNT PAYABLE
TO COURT FOR SECURITY PURPOSES IN LIEU OF SUPERSEDEAS BOND PURSUANT TO URCP
62, OR IN THE ALTERNATIVE, REQUEST FOR SUPERSEDEAS BOND, REQUEST FOR HEARING




Inc. Because the relevant financial inquiry for this Motion pertains to the present

Defendant/Appellant, all assertions relate to Defendant/Appellant.

Rule 62 (§)(1) states, “...a court shall set the Supersedeas Bond in an amount that
adequately protects the judgment creditor against loss or damage occasioned by the Appeal'

and assures payment in the event the judgment is affirmed. In setting the amount, the court

~ . may consider any 1*el'evan'f? factor, in'cludin’g: (a).the judgme’.nf debtor’s ability,_to_ pay the . -

| Judgment (d) the Judgment debtor’s likelihood of success on appeal URCP 62()(1), ez‘ seq.
The plesumptlve amount of Supersedeas Bonds is set as the amount of compensa’cory
' damages plus costs and attorney fees plus three years of interest at the apphcable rate URCP
o V.F‘R:ule 626)(2)(@1). Asrelerenced earlier, the Court may, upon good cause shown, allow a
jde‘posit in lieu of a Supersedeas Bond. URCP 62(i)(2).

Tt is in the interests of both parties to preserve as much capital as possible to pay towa:[d
any judgment that maybe afﬁrmed by the Utah Appellate Courts. Here, if Defendant were
required to post'a bond, funds would be necessary to pay an appropriate surety. Further,
Wheeler RV Las Vegas, LLC, as demonstrated in the Afﬁdavit Q_f Brent Moogly_‘ﬂ:l:__edﬂ__’
herewith, is a fiscally solvent limited liability company capable of paying any judgment that
may be eventual‘l‘y affirmed by an appeals court, with most recent financial reports revealing
assets exceeding liabilities by over $2,000,000 in the most recent financial report. Because
Wheeler RV Las Vegas, LLC is adequately solvent to pay any eventual judgment, and has so
demonstrafed, it would be of little value for the Court to require a six-figure deposit of funds

that would remain stagnant'

REQUEST FOR STAY OFDEFAULT JUDGMENT AND DETERMINATION OF AMOUNT PAYABLE
TO COURT FOR SECURITY PURPOSES IN LIEU OF SUPERSEDEAS BOND PURSUANT TO URCP
62, OR IN THE ALTERNATIVE, REQUEST FOR SUPERSEDEAS BOND, REQUEST FOR HEARING




1L

PRAYER

o Défeﬁd‘etnt/App’elléﬁfi'ésp'ectquy requests an amount equal to ten (10) percent of all
 amounts set forth in "compené_:ei_téfytdanié;ges -aiid«_eittol‘ne'y" fees obtained by Plaintiff to date, .. ...
which total $151,931.61 .“Asj's':uch',fbefendant/Appéllanf‘1'cquests‘to file with the court vth_é sum .
of $15,193.16 for secuity, iri'iieu' ofa Supefs’edeasBOﬁd; ‘

In the alternative, appellant requests that an amount-for a Supersedeas Bond be setinan -
amount below the pressmptive amount in the interests of preserving capital for potential
settlement negotiations during the pendency of the Appeal.

Tf the court is umble to grant any request containéd herein, appellant requests that an

amount be set for a Supersedeas Bond.
Respectfuily Submitted, "

DATED: October 2. , 2008 Law Offices of Steven R. Bangerter, PC

A

By: WILLIAM E. FRAZIER, ESQ.
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CERTIFICATE OF SERVICE

I certify that a true and correct copy of the foregoing Notice of Appeal was mailed,

postage prepaid on October 7. , 2008 to the following:

Gary G. Kuhlmann _
" .GARY.G.-KUHLMANN & ASSOCIATES, PC
113 East 200 North, Suite 1 '
- P.0:Box 910387 .
St. George, UT 84791

g

Abbie’Thorpe
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TO COURT FOR SECURITY PURPOSES IN
62, OR IN THE ALTERNATIVE, REQUEST FOR SUP







STEVEN R, BANGERTER (Utah Bar No. 10051)

WILLIAM E. FRAZIER (Utah Bar No. 1 1447)

LAW OFFICES OF STEVEN R BANGERTER
720 South River Road, Suite A-200

St. George, UT 84790

Telephone: (435) 6287004

Facsimile: (435) 673-1964

- :Attorneys for Defendint,
" WHEELER RV LASVEGAS, LLC

COPY

IN THE HIFTH JUDICIAL DISTRICT OF WASHINGTON COUNTY
~ STATE OF UTAH

WILLIAM JUDSON and DONNA )
JUDSON, husband and wife,

Plaintiffs, )

V8. ]

WHEELER RV LAS VEGAS, LLC, a )
Nevada foreign limited liability company, )
dba WHEELER'S LAS VEGAS RV,

Defendint.

[PROPOSED] ORDER GRANTING
DEFENDANT'S REQUEST FOR STAY
OF EXECUTION OF DEFAULT -
JUDGMENT, DETERMINATION OF
AMOUNT PAYABLE FOR SECURITY
PURPOSES IN LIEU OF SUPERSEDEAS
BOND PURSUANT TO URCP 62, ORIN
THE ALTERNATIVE, REQUEST FOR
SUPERSEDEAS BOND

Civil No.: 070501867

Judge: Eric A. Ludlow

Defendant, WHEELER RV LAS VEGAS, LLC's Request for Stay of Execution of

Default Judgment, Delermination of Amount Payable for Security Purposes in Lieu of

Supersedeas Bond Pursuant to URCP 62, or in the alternative, Request for Supersedeas Bond

came for revie

arguments thereon, and good cause having been shown the

28!
|

w and/or hearing. After consideration of the pleadings, court file, and oral

refor, the Court rules as follows:

[PROPOSED] ORDER GRANTING DEFENDANT'S RE!
PAYABLE FOR SECURITY PURPOSES IN LIEU OF

IN THE ALTERNATIVE, REQUEST FOR SUPERSEDEAS
BOND

JUDGMENT, DETERMINATION OF AMOUNT
SUPERSEDEAS BOND PURSUANT ‘'O URCP 62, OR

QUEST FOR STAY OF EXECUTION OF DEFAULT




Defendant's Request to Stay Execution of execution of is GRANTED. Defendant, shall

within thirty (30) daysof this Order deposit/lodge the following with the Court (check one):
$15,193,16 Payment for Security

L .Supersved'eas Bond in the amount of § A

DATED this___day of 2008,

Hono;able Eric A. Ludlow

2
[PROPOSED] ORDER GRANTING DEFENDANT'S REQUEST FOR STAY OF EXECUTION OF DEFAULT
JUDGMENT, DETERMINATION OF AMOUNT PAYABLE FOR SECURITY PURPOSES IN LIEU OF
SUPERSEDEAS BOND PURSUANT TO URCF 62, OR IN THE ALTERNATIVE, REQUEST FOR SUPERSEDEAS
BOND
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Steven R. Bangerter (State Bar No, 1005 1) e e COUHTY
William E. Frazier (State Bar No, 11447) AR R
LAW OFFICES OF STEVEN R BANGERTER ‘
720 S, River Rd,, Suite A-200
St, George, UT 84790
Telephone: (439) 628-7004
Facsimile: (435) 673-1964
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COPY

IN THE FIFTH JUDICIAL DISTRICT COURT
OF WASHINGTON COUNTY, STATE OF UTAH
Washington County Hall of Justice, 200 North 200 East, St, George, Utah 84770

Attorney for Defendant,
WHEELER RVLAS VEGAS, LLC

WILLIAM JUDSON and DONNA JUDSON, o
husband and wit, AFFIDAVIT OF BRENT MOODY IN -

Pliniffs, 'FOR STAY OF EXECUTION ON
DEFAULT JUDGMENT AND
o DETERMINATION OF AMOUNT
| PAVAELETO COURT FOR SECURITY
{ {
WHEBLER RVLAS VEGAS, LLC, a Nevada | B O O P . OR TN
foreign limited liability company, dba THE ALTERNATIVE, REQUEST FOR.

"WHEELER’SIAS VEGAS RY, SUPERSEDIAS BOND

Defendant. Civil No.: 070501867

Judge: Eric A, Ludlow

I, BRENT MOODY, DECLARE AS FOLLOWS:

1. Tamtle Executive Vice President of Business Development and General Counsel for

“Freedom Roads, LLC, the parent company of Wheeler RV Las Vegas, LLC.

1

AFRIDAVIT OFBRENT MOODY IN SUPPORT OF DEFENDANT’S REQUEST FOR STAY OF EXECUT TON ON
DEFAULT JUDGHENT AND DETERMINATION OF AMOUNT PAYABLE TO COURT FOR SECURITY PURPOSES
IN LIEU.OF SIPERSEDEAS BOND PURSUANT TO URCP 62, OR IN THE ALTERNATIVE, REQUEST FOR
. SUPERSEDIAS BOND '
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2, ‘T havepersonal knowledge of the contents of this affidavit, and if called as a witness,

oqu’ldtest-i'fy competently thereto.
3. Wheelrs RV Las Vegas, LLC acquired the assets of L.V.R.V., Inc,, on or around

“November 29, 2004,

4. Ihavepersonal knowledge of the financial condition of Wheeler RV Las Vegas, also

Jnown as Las Vegas RV, based upon my position within the company and the parameters

N -of mﬁ oversxght 6fﬁe dea_l'érlshi.p_.
5 V‘I.E_or the calendaryear endmg Deoember 31,2007, the last year for Whioh;fh'er:e 'IS.:{_;l : : .
'oomp,le.te anmual 1aocourl'ti-ng, Las Vegas RV had total assets of $16,316,650, w1ﬂa total _
" Hiabiles of$13,084,514..
6, Attached h:ére",tov. as Exh1b1t“A”1s a true and ‘?co.rrect copy of the:most rccént annqg‘l ‘
._ac;comﬁiné;. delotmg -the ﬁgures setforth .ébove, ‘l

7. Tam intimately ;fayﬁiliar'vyiﬁh the finances of Las Vegas RV, and attest that there are
présentl-y n'ot defaults in financial obligations or plans for filing for any t}épe of '1'elief n
bankeptcy.

8. Inthe e\?ent‘;that.'Defendént/Appéllant is ynsuccessful at all levels of available.appeals,

Tas Vigas RV, based onits current financidl condition and my ﬁ,ersonal knowledge

théreef, would be able to satisfy the judgment that is the subjeet of the pending appeal.

"/) 4 g l‘,‘ ;
Dated: [0{ Q—fll O:ﬁ .Signed:/‘[% Afj\;/o /Ym JA
. BRGMOOPT X
Jr 4

/

2
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||to me hlS identity in the form of a ;O/ wirs Licm 2

Stete of £ ( (1415
County-of (,_offﬂé

Brent Moody, appeared before me this o / day of ¢ Jﬁ'ét‘?ﬂ , 2008, and proved

. After being sworn and while undcr oath,

‘ Brent Moody stated that he had read this document, understood the contents and that the contents

wete tlue of his own personal knowledge. Brént: Moody then: s1gned this document m my presence L

- OFFICIAL SEAL

4 JENNIFER*M, NAPIER
. NOTARY PUBLIC.- STATE OF ILLINOIS
MY COMMISSION:EXPIRES.OCT. 31, 2011

} W':M/!/MMM Mwmfm

Notar}UPubhc
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