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Il THE SUPREMNI COURT OF THE

STATE OF UTAH, H
Plaiantiff-Respondent, CASE NO.
vae ; 15655
EARL B. HALSLW, :

Defendant, 2opellant.

STATEIIENIT OV THE UATURE OF THE CASE

Appellant was charged with attempted theft by
receiving, a violation of Utah Code Ann. § 76-¢(-408 (1253 as
amendad) .

DISPOSITION I LCWER COURT

Appellant was tried before a jury and found guilty
of attempted theft by receiving on November 21, 1977, in the
Thlre Diouricr Court, the lenocable Jay E. Danks, presiding.

SOUCHY O APLPEAL

<
4
(B8]
og

Fespondent sseks af Tirmation of the verdict and

judyment of the lower court.
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STATEMENT OF FARCTS
In January, 1976, Officer Floyd Ledford of the Sal-
Lake City Police Department was ovlaced at the Concrete Produ:

nlant in Salt Lake Cit s a7 nn undorcoovs: oooot inve

traffic in stolen property. Appellant was an ernployce at th:
plant. While posing as a city insrzctor for the next five

months, Officer Ledford became acquainted with avpellant ond
had numerous conversations with him. On at least three sepa:n
occasions, appellant approached Lzadford and initiated conver:

5

tions akbout =%l

—

cw C3 kase stations (T.8-10), guns (7.11) and
televisions (T.12), asking if Ledford would be interested in
any of these gcods.

Subsequent to these conversations, Ledford approach:

appellant with an offer to sell a

Ty

pellant som2 guns whlch wer:

represented to have been stolen (T.13). Appellant rurchasad

"

0]
=
o
o
a2

the guns after being informed that they were "extrem
(T.15). On the day of the sale, a search warrant was Issued
and the guns were recovered from appellant's pcsszession.

At pre-trial, avpellant indicated that he would rel

c

on the defense of entrarment. Evidence acoing to thn=: defens:
was introduced through the testiwony of i.hellant after the
state had rested. Appellant testified that he purchased the

guns from Officer Ledford only as a friend helping out someont
in economic trouble (T.43). On cross-exailination the state
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services

Library Services and Technology Act, administered /l\é/]_L. Utah State Library.
Machine-generated OCR, may contain errors.



elicited testirony from appellant concerning his offers to
Ledford of the sale of stolen CB's and televisions (T.48-49),
nls teztimony was allowed in a rebuttal to the defense of

cntrirmont ovar theo objention of defense counssl (T.54).
Gfficer Ledford then again took the stand and testified con-
cerning the actual sale of a CB unit by appellant (T.53).

The case was submitted to the jury with an entrap-
ment instruction (R.59), the jury found that appellant had
not heen entrapped and found him guilty of attempted theft
by receiving.

ARGUIENT
POINT I

THE SUBJTECTIVE THIORY OF EMNTRAPMENT WAS CORRECTLY
FOLLOWED Ii FINDING APPELLANT GUILTY O THEFPT BY RECEIVINC.

The subjective theory of entraprent focuses on the
predisposition of the defendant to comuit the crime with which
he i3 charged; thce determination of entrapment is a question
of fact for the jur,. Vhile the trial judge may rule as a
matter of law on entrapment where the evidence is not in con-
flict, the subjective thoory emvhasizes the role of the jury
in determining guilt. 7The objective theory, on the other hand,
looks to the actions of the polices and allows the judge to
rule on entrapment as a matter of law. The cbjective theory

lgnores the predisposition of the defendant and eliminates
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the role of the jury as a finder of fact on entrapment.

Despite an effort by appellant to nicce tngnther
dissents from various cases advocating the cobjective theory,
the majority opinions [rom those same cases and obthizis nake
it clear that the current position of both the United Statec
Supreme Court and the Utah Sunreme Court is the adoption of
the subjective theory of entrapment. If this Court “inds t&:
the subjective theory of entrapment should still he followei
in Utah, resrondent contends that the procedure followed ani
the rulings made by the trial judge were proper. Judyge Bank:
ruled initially that entrapment had not occurred as a ratter
of law; he then submitted the issue of entrapment to the jur;
with a proper instruction. This procedure comports with ths
evidence in the instant case and the authority on the subjec
theory set forth below.

The United States Supreme Court announced the sub-

jective test in Sorrells v. United States, 287 U.S. 435 (193

this stance was repeatedly reaffirmed in Sherman v. United

States, 356 U.S. 369 (1958); Mnited States v. Tnssell, A1l Us

)

423 (1973), and 2moson v. United Gratos, 426 11.a, 2ot (1977

The Utah Suonreme Court, adopting the reaszoning of

Sorrells, supra, and Sherman, supra, initiated the subjeocti't

analysis in State v. Pacheco, 13 Utah 2& 148, 369 p.2d 494

(1962). Except for two notable dissents by Justice laughan
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in State v..Curtis, 542 P.2d 744 (Utah 1975) and State v.

566 P.2d 1232 (Utah 1977), this court has con-

cmt_oLrZ. Coe: o ooz v, Porlins, 1) Utah 28 421, 432 P.od

[N
I8

50 (1967); State v. Kasai, 27 Utah 2d 326, 495 P.2d 1265

(1572); State v. Casiasz, 567 P.2d 1097 (Utah 1977); State v.

Semmers, 569 P.2d 1110 (UCtah 1977); State v. Soroushirn, 571

P.2d 1370 (Gtah 1977).

The subjective theory affords police enough latitude
to conduct effective undercover operations without jeopardizing
the rignhts of an innocent individual. One who is predisposed
to comrmit a crime and actually commits it should not escape

punishiient. As indicated by State v. Soroushirn, supbra, the

trial judce can still scrutinize police behavior and protect

the innocent person. In Sorcoushirn, this court ruled that

entrapment as a matter of law had occurred because there was
no ovidence to suggest that the defendant was predisposed to
commit the crine.

In the instant case there was evidence to suggest
that anmellant wvos oradisnosed o receive stolen goods. Officer
Ledtord tesrified that appellant approachad him on January 27,
1977, and Fohruary 4, 1977 and initiatoed conversations concerning
stolen CP base stations (T.8-10). Ledford also testified

that ap-~llart mentioned that avpellant possessed stolen guns
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(T.11) and televisions (T.12) that were for sale. These
conversations preceded the sale by Officer Ledford to
appellant; the trial judge could have viewed this as cvidenc
suggesting apnellant was nredisros~d to mormibt the crina aq2
accordingly submitted the issue of entrapment to the jury.
Because there was sufficient evidence to suggest that appelle
was predisposed to receive the stolcn ¢goods, the tricl judge
properly declined to find entrapment as a mattcr of law and

left the determination to the jury. State v. Somners, supra.

21.2. 7 raxes a bold assertion that the cntrapmen
instruction was imnropsr. Respondant contends that Instructi
$18 (R.59) was a correct statement of the law; the instructic
allowed the jury to find that appellant as a matter of fact
was not entrapped. The finding of the Jjury should not be
disturbed on appeal absent a clear showing oi predjudice, ar’
the evidence should ke viewed in & light most favorable to th:
verdict below. tate v. Fort, 572 P.2d 1387 (Utah 1977).
The jury determination of no entrapment should nnt bso disturi:
POINT II

EVIDENCE OF OTHER TRAUSACTIONS I STOLLMN GOODS5 BY
APPELLANT WAS ADMISZSIBLE.

A. THE EVIDEINCE WAS PROPER REBUTTAL TO T DLPLNSE
OF ENTRAPMENT.

In State v. Perkins, supra, the Utah Supreme Court

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, {/t/nziﬂj\é(*/_u/ by the Utah State Library.
Machine-generated OCR, may contain errors.




dealt dispositively with the issue of evidence of other
criminal acts in entrapment cases. In Perkins, defense counsel

elicital testinony on cross-examination of the state's witness

In finding that
evidence of other sales of narcotics was properly admitted

in a trial for possession and sale of narcotics, this court

"We think and hold that in any
case where the issue of entrapment is
introduced by the defendant the prior
contacts between the defendant and
agent can proverly be given in
evidence to show the state of mind
of the defendant even when such con-
tacts show unlawful acts, unless the
defendant makes known to the court
that he is not relying upon entrapment
as a defensa. In determining whether
entrapment is a defense, we must draw
a4 line between trapping unwary, innocent
pzople wvho are not inclined to comnit
the crime, and trapping an unwary criminal
who gets caught in his own schemes because
of his misplaced confidence. To determine
on which side of the line the defendant
is to ke placed in any given case, the
jury must know the predisposition of the
defendant to commit or not to commit
similar crimes. The amount of persuasion
should not be of importance when it is

e3> 1 upon sne who is fa readlness to com-
mit a crime in question.  That persuasion
vnlch induces the criminalls inclined

to lose his wariness is not entrapment
at all, but that persuasion which over-
comes the natural reluctance on the
part of an innocent person to commit

a crime which he otherwise is not pre-
disposed to do is entrapment.” Id. at

52.
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The Perkins reasoning was folloved in Stato v,

Kasai, sunra, whare the court statcc

"Evidence of other crimes is not
adnissible if the purvos2 is to dis-

e

¢z the Jd=2rond nt as

g .
evil character with a proponsity to
commit crime and thus likely to have
committed the crime cher Howover,
relevant evidence is admissible for

the purpose of explaining the circum-
stances surrounding the orime of which
the defendant stands accused; and the
fact that it may tend to connoct the
defendant with another craime vill not
render the evidence incompetent. In

a cas2 wnere the issue of entrapnent

has b2en introduced by the defendant,
th= prior contacts betwe=n the deicendant
and the agent can properly be introduced
into evidence to show the state of mind
of the defendant, even though the con-
tacts may indicate unlawful acts.
Evidence of this type is compctent to
rebut the claim of entrapment, for it

is offered to enable the jury to
determine whether the defendant was an
innocent person whose nind was being
influenced by suggescions of the agent
or whether he had a diswmosition to deal
in narcotics when the proper situation
arose." Id. at 1267

a0 O

The evidence of prior trancactions in tho instant
was not introduced to dearade anuellant; the cvidoenas vas
relzvant to show the niyedisnosition of ornoellans, | SRR
Utah follows the subjective approach on contrapnenc, a; show
in Point I, above, evidence that aids the jury in asscosing o
individual's frame of mind is of critical importanc... 'The
evidence of other sales of goods was no rore inidaroatory th
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the drug salos alloved in as cvidence in Perkins and Rasai,

nno oorver should b= found in the ruling on
adiiissibilicy ky the trial court.

O, Vol sy oplnCl 5.3 THE CGUILTY KNOWLLDGE OF
PPPELLANT.

In rece® "in7 stolen pronerty cases, the Utah Supreme
Court has held that cvidencz of other acts and possession of
other stolen propz2rty is edmissible to show the guilty knowledge

of the individuz2l. State v. Zemnan, 63 Uteh 422, 229 P. 465

~

(1322); State v. Coorgopoulos, 27 Utah 24 53, 492 P.2d 1353

(1972). Sze alse 105 »2.L.R. 12838. Rescondent co... - is that

the cvidencz of other conversations and transzacticns concerning
stolen o015 was adnissible a:z showing that appellant was not

vy Officer Ledford.

innozentl receiving the guns 3501 o
Bacouse tha cvidence w23 proporly adnitted as rcbuttal to the

ent and as proof of the guilty knowledge of

defense of entray

apnellant, no error was committed.

COuCLUTSION
L)1 art Asle Fhic coanys to ovarvule the subjective
I N S R N S . L [N 1 - oo of Utoh casne
L * " RS P - - — -

are good law and

law; rearondent contonds that thes? cox
support valuable law enforcernsnt and judicial efforts; therefore,
in view o7 the fo-cqoing rcavoning and authority, respondent
Urqges this court Lo reaffirm the subjective line of entrapment
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cases, affirm the ruling of the court below and find appella
gullty of theft by receiving.

Respectfiully subinitted,

N
T b

ol

-

3
o

Attornay General

WILLIAN W, DA
Assistant Attorney Genearal

Sponsored by the S.J. Quinney Law Library. Funding for d[gll_i:ﬂufffn_/)m\'ided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



	Brigham Young University Law School
	BYU Law Digital Commons
	1978

	State of Utah v. Earl B. Hansen : Brief of Respondent
	Utah Supreme Court
	Recommended Citation


	Utah_Supreme_Court_Briefs_15654-15669_0036b
	Utah_Supreme_Court_Briefs_15654-15669_0037b
	Utah_Supreme_Court_Briefs_15654-15669_0038b
	Utah_Supreme_Court_Briefs_15654-15669_0039a
	Utah_Supreme_Court_Briefs_15654-15669_0039b
	Utah_Supreme_Court_Briefs_15654-15669_0040a
	Utah_Supreme_Court_Briefs_15654-15669_0040b
	Utah_Supreme_Court_Briefs_15654-15669_0041a
	Utah_Supreme_Court_Briefs_15654-15669_0041b
	Utah_Supreme_Court_Briefs_15654-15669_0042a
	Utah_Supreme_Court_Briefs_15654-15669_0042b
	Utah_Supreme_Court_Briefs_15654-15669_0043a

