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IN THE SUPREME COURT OF THE STATE OF UTAH

JOEN P. CONDAS, GEORGE P.
CONDAS, HARRY P. CONDAS,
MARGARITA CREGLOW ELLIS
and TESSIE MADSEN,

Plaintiffs and Respondents,

vSs.
CASE NO. 15,669
GEORGE J. CONDAS, MARY
CONDAS LEHMER, CHRIS J.
CONDAS, NICK J. CONDAS,
ELLEN CONDAS BAYAS,
ALEXANDRA CONDAS OCKEY and
J. CONDAS CORPORATION, a
Ctah corporation,

Defendants and Appellants.

REPLY BRIEF OF DEFENDANTS-APPELLANTS

The Brief of Respondents fails to squarely address the
1ssues of admissibility in evidence of acs+tractad portions of
selected testimony from the Abstract of Record in the Sullivan
v. Condas case (Salt Laxke County Civil No. 12140 - Supreme
Court Case lio. 4922). Likewise the Brief of Respondents
erroneously assumes that the pleadings and Brief of John G.
Condas in the Sullivan v. Condas case are declarations against
interest and/or judicial admissions and are binding on
appellants in this case. Furthermore, the Brief of Respondents
wholly fails to address its burden of oroof by clear and
convincing evidence that a public roadway was established over
appellants' lands.
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The import of respondents' approach is to brush over
the inescapable conclusion that the competent evidence in
this case simply will not support the Findings of Fact,

Conclusions of Law and Decree of the court below. Accordingly

the Brief of Respondents cannot go unchallenged. In this
Reply Brief appellants will endeavor to address the more
serious deficiencies and will strive to avoid "nit-picking”.
REPLY TO POIWT I

The real problem with the testimony of the witnesses
who testified in the Sullivan v. Condas case is the form in
which it was offered in this case, ie. abstracted portions
of selected testimony from the Abstract of Record. Respondent
glosses over these fatal deficiencies by relying on loss of
the transcript and suggesting that the circumstances under
which it was prepared argue forcibly for its accuracy. Here
respondents' proof consisted of selected abstracted portions of
the testimony. Yet the substance of the whole testimony on
the particular point or issue involved in the previous trial
including both testimony given on direct examination and tes-
timony given on cross-examination must be proved, even though
the identical words need not be reproduced. Annotation:

11 A.L.R. 2d 30, §32, p. 112; 29 Am.Jur. 24 Evidence, §762

pP. 832. The reason for the rule is obvious since how else
could the trier of the fact or the court on appeal weigh and
jive fair consideration t2 the test_mcay without knowi. .c :he
whole of the substance thereof given both on direct examinatior

and cross-examination? i
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For the reasons stated above and those in appellants'
primary brief which remain unanswered in respondents' brief,
it is respectfully submitted that it was error for the trial
court to receive into evidence the abstracted portions of
selected testimony and to base its findings thereon was
reversible error.

REPLY TO POINT II

Respondents wholly ignore the difference between a
"declaration against interest" and an "admission" and loosely
use the terms interchangeably. Likewise, respondents do not
distinguish between "admissions by parties" or "authorized
and adoptive admissions” or "vicarious admissions" and again
use the terms intercnhangeably. Yet the rules applicable thereto
are different.

Suffice it to say the only statements of John G. Condas
in the Sullivan v. Condas case which might be admissible in
this case are his declarations of fact against his interest
given in his testimony therein under the exception contained
in Rule 63(10), U.R.E. A careful reading of the abstracted
portion of his testimony reveals no statement or declaration
by him of a public roadway up White Pine Canyon through his
property.

The pleadings and brief of John G. Condas 1in the
Sullivan v. Condas case, even though authorized by him, are
excluded from Rule 353(9), U.R. . under the authority c::2d
in appellants' primar~ brief and clearly do not fall within
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the exceptions contained in Rules 63(7) and 63(8), U.R.E.
Again, it was error for the trial court to receive the same
in evidence and it was reversible error for the trial court
to base its findings thereon.
REPLY TO POINT III
Respondents' whole argument under this point 1is

founded on the erroneous assumption that the decision of
the Intermediate Court of Appeals of Arizona in Mecham v.

City of Glendale, 489 P.2d 65, 15 Ariz. App. 402 (1971),

igs the law in Utah. There Mecham prevailed in the prior
litigation against his contract seller Owens in breach of
contract by relying on the validity of the city's abandonment
of the roadway. In the subsequent litigation against the
city, Mecham was estopped from asserting invalidity of the
abandonment which had been decided in his favor in the

prior litigation.

In Richards v. Hodson, 26 Utah 24 113, 485 P.2d 1044

(1971), which is the law in Utah, this court held that
collateral estoppel applies where issues which are actually
decided against a party in a prior action may be relied

upon by an opponent in a later case as having been judicially
established. Furthermore, this court there emphasized that
the issue had to be decided against the party in the prior
litigation and in so doing rejects the rationale of Mecham

v. city of Glencale, supra, as being the .aw in U:za. Here

the court below adopted the rationale of Mecham v. City of
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Glendale, sutra, as the zasis for its application of collateral

estoppel =c the factis of thils case and in so doing committed

In Znicht w. Flat Top !lining Company, 6 Utah 28 51,

305 P.2d 303 (1357) cited on page 18 of respondents' brief,
the issue of the validity of certain mining claims was
conclusively established by a judgment in a prior action
between locater's of certain conflicting mining claims and
this Court held that the Beehive claimants having had an
opprortunity *to defend thelir title to their claims in the

prior case and having failed to do so were drecluded from

litigating the same 1ssues in the instant case 1lnsofar

the rights of the same parties or thelr successors were

concerned. Here the respondents were not parties *o Sullivan

v. Condas and Xnicht v. Flat Top Mining Tompany, supra,

simplv does not apply.

In view of the foregoing, the trial court erred in
its application of the Doctrine of Collateral Estoppel to
the facts of this case as the whole basis for its decision
and in so doing committed reversible error.

REPLY TO POINT IV

Respondents predicate their whole argument under this
point on the erroneous premise that the Sullivan v. Condas
case established a public roadwav across appellants' lands

while 1t was still a oar- of the publ:: domain. The Findings

3 -
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and Decree in that case specifically and unequivocally limiteg
the public road from the highway along Trottman's Lane and
across the lands of Sullivan with the center line specifically
described to the gate on his South boundary.

Thus the language quoted from the opinion of this Court

in Sullivan v. Condas, 76 Utah 585, 290 Pac. 954 (1930), on

page 20 of respondents' brief is clearly obiter dictum since
the appeal there was taken from the Decree which only estab-
lished a public road across the then Sullivan lands. This 1is
made more clear by the language of this Court which followed
the above on the same page (290 Pac. 957), to-wit:

We on the record are satisfied that the great
preponderance of the evidence supports the
findings that for fifty years prior to the
commencement of the action, the public generally,
the defendant and his predecessors in interest,
used and occupied the roadway to the extent of
one and one-half rods on each side of the center
thereof as it passed through the lands of the
plaintiffs and thelir predecessors in 1lnterest,
openly, continuously, uninteruptedly and under
claim of right, until wrongfully interfered with
by the plaintiffs shortly before the commencement
of the action, and used, treated, and regarded
the roadway as a public highway. The roadway to
such extent was thus decreed to be a public
highway. (underscoring ours)

On page 21 of respondents' brief the comment is made
that counsel for appellants never asked the trial court at

any time to consider anything from the Sullivan case which

was not already before it. The facts are that appellants

repeatedly objected and moved to strike such evidence which
was received by the trial court subject to appellants’ Motion
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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by appellants' witnesses and documentary evidence from 1922
until the present time. And we note that respondents had
the burden of proving otherwise in the court below by clear
and convincing evidence which they wholly failed to do.
Accordingly, the Findings, Conclusions and Decree of the
trial court must be set aside and reversed.
REPLY TO POINT V

Respondents predicate their whole argument under this
point on the erroneous premise that a public road had been
established across appellants' lands while the same were a

part of the public domain. Sullivan v. Condas, supra, did

not so decide nor does the competent evidence in this case
so establish. And since no public road has been so estab-
lished, the decision of the trial court relative to the
action of the Summit County Commissioners is moot.

While appellants have no quarrel with the principles

of law announced in Sullivan v. Condas, supra, as relating

to the Sullivan lands, those principles have no application
to appellants' lands herein. That is the legal reason
which has been repeatedly offered by appellants in this case
and which is repeatedly ignored by respondents.
REPLY TO POINT VI

Respondents complain on page 25 of their Brief that
the former testimony of deceased witnesses have been ignored.
Appellants make it abundently clear >n page 6 of t.aeir brizf

that the Statement of Facts contained therein is develoved
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to the exclusion 29I such evidence since it was inadmissible
in the Iirst place. Reszondents then ¢o on *o cuote selected
abstracted testimnony of Del Redden in an attempt to prove a
point and iIn so d0oing D0int up the very error which results
thereZrom. Thus the abstracted testimony of Delbert H.
Redder on pace 190 thereof next preceding respondents' gquote
states

ER]

well, in all my time there I never xnew of
a wagon soing up half a mile above my house, not
the kxind, not a wagon, you understand, a Iour-
wheeled wacon, I xnow of course * * * "

Azzellants zoint up the above not because it 1is
admissibtle or shoull be considered but to Zemcnstrate zhe
evil and mischief 0f receiving that xind of evidence. The

trial court committed that <xind of erro

H

anad ncw resoondents

(a1}

seek +o compound tha* error on this appeal.
The Zocuments whizh acpellants offzreZ 1nto evidence

sveax Ior +=hemselves and 1% serves no useful durpose to

O
th
of

speculats on the wiith ne +rail shown +thereon or who or

wha+z must have teen using them. To say as respondents do on

th

fage 26 of thelr nr:ief that +<he homestead documents were

not intended to mean =ha* no rcoad existed in the canvon is

[

the rankest xind <f speculation. And to sugcgest that the
nomestead pacers o Pete and Gus Condas were prerared by John

Condas and therefsre snould be interpreted differently 1is

in =ni3 case was whesther a cublic road

lad peen 2s-aplisnes across -he lands of appellants, whether
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while such lands were a part of the public domain or after
such lands became privately owned. Respondents had the
burden of proving that issue by clear and convincing evidence.
Respondents apparently concede that they did not meet their
burden of proof after appellants' lands passed into private
ownership. They labeled the post-turn of the century evidence

as ilrrelevant and rest their case on Sullivan v. Condas, supra,

as establishing a public road while appellants' lands were
a part of the public domain. In so doing respondents' case
must fail. It is just that simple.

Respondents allude to the testimony of the witness
David Street which is of 1950 vintage and is absolutely of
no help. Suffice it to say the testimony of his superior
Don H. Peterson places it in proper perspective (R. 879-885,
incl.).

While gates and signs do not destroy a public road
already lawfully established, gates and signs do prevent
a public road from thereafter being lawfully established
since such acts negative the requisite intention of the
landowner to abandon the roadway to the public use.

Demonstrative of the irreconcilable conflicts which
permeate the Findings of the trial court that "the public
continued to use the roadway until it was closed by defendants
in 1971" (Fdg. 4) is its specific finding that John F. Condas
constructed "a wooden gate of only sufficiznt width tco

permit passage of a person riding horseback across the
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casture area”" (Fdg. 9).
1s that based solely on

derived from the

—he Sullivan v. Condas case and a
and Decree in that case, the

road had been established

wnhich pre-dated the acgquisition

so doing it completely changed
the stazus cuo I zhe crevious 54 years and opened up the
eneral public which has to be

ult. We rescectfully submir

that this court must remedy that un-ust resul- by granting
the reliaI scuch+t v acpellants in this appeal.

Respectfully submitted,

/

——, / ////L rdi ~—

Josepﬁlﬂovak

ttorney for Defendants and
Appellants George J. Condas,
Mary Condas Lehmer, Chris J.
Condas, Nick J. Condas, Ellen
Condas Bavas and Alexandra
Condas Ockev

520 Continental Bank Building

Salt Lake Cit, Utah 84101
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