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IDENTITY OF PARTIES

Appellants: Jennifer Chapman (minor)
Teresa Chapman
Robert Chapman.

Respondents: PRIMARY CHILDREN'S HOSPITAL, a hospital
organized to do business in the State of Utah;

PRIMARY CHILDREN'S MEDICAL CENTER, a hospital
organized to do business in the State of Utah;

INTERMOUNTAIN HEALTH CARE, a Utah corporation
dba PRIMARY CHILDREN'S HOSPITAL;

IHC HOSPITALS, INC., a Utah corporation dba
PRIMARY CHILDREN'S HOSPITAL;

THE HEALTH SERVICES CORPORATION OF THE
CHURCH OF JESUS CHRIST OF LATTER-DAY SAINTS.
By order entered April 1, 1986, The District Court
redesignated the name of all of the above
Respondents as "I. H. C. Hospitals, Inc., a Utah
Corporation dba Primary Children's Medical Center,"
(R. at 283, infra at A-2.)

GARTHMEYERS, M. D.;

L. GEORGE VEASY,M.D,, KAREN BOWMAN, R. N.

OTHER PARTY DEFENDANTS NOT INV OLVED IN THIS APPEAL
SCOTT WETZEL COMPANY, A Utah corporation;
THE HOME GROUP, INC., a foreign corporation;
JOHN DOE I-X; and

BLACK CORPORATIONS I-V.



TATEMENT OF I PRESENTED ON APPEAL

1. Is the medical malpractice statute of limitations Utah Code
Ann. §78-14-4, tolled during a continuing fiduciary relationship
between a patient and a health care provider.

2. Was it error for the trial court to grant summary judgment
based upon the medical malpractice statute of limitations where
there was a material issue of fact as to whether the plaintiffs-
appellants (hereinafter sometimes "plaintiffs") were aware of the
plaintiffs’ "legal injury" within the period of the statute of limitations.

3. Was it error for the trial court to grant summary judgment
where there was evidence that the defendants-appellees (hereinafter
sometimes "defendants") concealed and misrepresented the cause of
plaintiffs injuries and where, by reason of such conduct, the plaintiffs
claimed that the defendants were estopped from utilizing the statute
of limitations as a defense.

4. Does the Utah mediéal malpractice statute of limitations
U.C.A. §78-14-4 violate equal protection and due process provisions
of the Utah Constitution and the Constitution of the United States.

5. Does the Utah medical malpractice statute of limitations
U.C.A. §78-14-4 unconstitutionally deprive minor plaintiffs of access
to the courts in violation of the Utah Constitution and the Constitution
of the United States.

6. Was it reversible error for the trial court to deny all
discovery rights to the plaintiffs prior to the summary judgment
hearing and decision.

7. Was it reversible error for the trial court to grant
defendant's motions for summary judgment when it was alleged that
care giving rise to the plaintiffs claims had been rendered within the
. period of the statute of limitations.



STATEMENT OF THE CASE

Appellants seek review of a ruling from the Third District
Court, Salt Lake County, Utah, Judge Wilkinson presiding, which
granted Appellees' motions for summary judgment and motions to
dismiss based upon the statute of limitations in a medical
malpractice action. (R. at 282-284, infra at A-2 through A-3) The
presentation of arguments herein has been made considerably more
difficult since the Court's order granting summary judgment did not
make any specific rulings with respect to the many issues raised in

this complex case.

STATEMENT OF FACTS

Plaintiff-Appellant, Jennifer Chapman, (hereinafter sometimes
"plaintiff') claims that she suffers from permanent and irreversible
brain damage due to the negligence of the Defendants Primary
Children's Hospital, Primary Children's Medical Center, Intermountain
Health Care, IHC Hospitals, Inc., and The Health Services Corporation
of the Church of Jesus Christ of Latter Day Saints (hereinafter
sometimes collectively the "Hospital"). It is further claimed that she
received substandard care thereafter from Drs. Veasy and Meyers
(hereinafter sometimes the "Defendant Physicians") and the Hospital,
who continued to provide what is alleged to be substandard medical
care for Jennifer for several years after she received her brain
injury. Plaintiffs also claimed that the defendants falsely
misrepresented the cause of Jennifer's brain damage to them.

Plaintiffs submitted interrogatories to defendants and noticed

the depositions of some of the defendants and their employees prior
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to the Court's hearing upon the defendants motions, but the Court
entered an order staying all of the plaintiffs' discovery and granted
the motions of defendants for summary judgment before any
discovery could be conducted. The following facts, are therefore
gleaned from the affidavits of Jennifer Chapman's parents, Teresa
and Robert Chapman which were filed in opposition to defendant's
motions below. (R. 140-151, infra, A-5 through A-16)

Jennifer Chapman is now 13 years old and is severely brain
damaged. She is permanently disabled, completely incompetent and
wholly dependent upon others for all of her bodily functions.

During the first five months of her life, Jennifer experienced
several "blue spells" for which she was taken to a hospital in Ogden,
Utah for treatment. The doctors who had been treating her in Ogden
then sent her to Dr. Veasy at the Primary Children's Hospital for
specialized care. He diagnosed the illness as a heart problem which
he attempted to stabilize with medication until an operation could be
performed. An operation was subsequently performed to install a
device called a Waterston shunt. The first shunt did not function
properly and on February 28, 1973, a second operation was
performed to alter the shunt. After surgery Jennifer recovered from
the anesthesia and her family was permitted to visit with her. They
observed that she was crying and awake, spent some time with her
and left the room. After 10 to 15 minutes had passed, her mother
returned to visit her again and found that a heart monitor machine
attached to Jennifer had gone off and was sounding an alarm. The
nurses in attendance told Mrs. Chapman that the alarm was caused
by difficulties with the machine. Mrs. Chapman accepted this

4



explanation and the machine continued to send its alarm for 10 to 15
minutes before the nurses noticed that Jennifer was having a
coronary arrest. Emergency resuscitative measures saved Jennifer's
life, but her brain was permanently damaged.

Thereafter, Jennifer's parents asked the defendants about the
cause of Jennifer's brain damage. These inquiries came while these
defendants were still acting as physicians for Jennifer and while a
(fiduciary) physician-health care provider/patient relationship
existed. During this period, a relationship of considerable trust
existed between the Chapmans and the defendants. The Chapmans
were told by defendants that there were hospital records and tests
which showed that Jennifer's injuries were due to blood clots and
- that her brain damage was unavoidable and could not be due to the
negligence of anyone. Based upon these statements, Jennifer's
parents believed that her injuries were in fact caused by blood clots,
and were unavoidable. Furthermore, nothing was said to the
Chapmans which would indicate that the nurses' statements to Mrs.
Chapman that the heart monitor alarm was caused by difficulties
with the machine were untruel.

Soon after Jennifer was injured suit was filed against the Ogden
doctors who had treated Jennifer for the blue spells she had
experienced during the first five months of her life. The Chapmans
claimed that the Ogden physicians had waited too long to send

Jennifer to Dr. Veasy for specialized care.

I The trial court was advised that plaintiffs needed further
discovery to determine if these statements were false, but no such
permission was granted. (R. at 155, 133, 196, 267, 280)
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The Chapmans consulted with Defendant Veasy for his
professional opinion as to whether the Ogden doctors had been
negligent in failing to send Jennifer to him sooner. Dr. Veasy
persuaded the plaintiffs that there had been no negligence on the
part of the Ogden doctors, that Jennifer's brain damage was due to
blood clots, and that it was unavoidable and unrelated to anyone's
- misconduct. Dr. Veasy recommended dismissal of the suit and
Plaintiffs, in reliance of Dr. Veasy's statements to them, dismissed the
suit against the Ogden physicians.

After the dismissal of the Ogden case, the defendants continued
to provide treatment to Jennifer Chapman and continued to
represent to her parents that the medical records and tests showed
that the cause of the injuries was blood clots and that Jennifer's brain
damage was unavoidable. The Chapmans trusted and believed the
defendants until the summer of 1984, when they for the first time
were given the medical records which related to Jennifer's injuries.
Contrary to the statements of the defendants, the medical records did
not contain any test results which would indicate the true cause of
the injuries and the records showed uncertainty as to the cause of
the injuries. These records were therefore in direct conflict with the
statements of Dr. Veasy who had continually represented to the
Chapmans that all indications from tests and records showed that the
injuries were the result of blood clots, that he "knew for a fact" that
_ the blood clots had caused her injury, that this event was
unavoidable and could have nothing to do with any negligence on the
part of anyone. The Chapmans confronted Dr. Veasy with the
hospital records and say, at this point, that he admitted that the
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blood clote theory e only an av umption 0 hry part and that no
tests had been performed which corroborated this assumption. The
Chapmans then immediately soucht leoal advice and a mediral
opinion concerning the care provided by tli- defendants. [1 January
of 1985, the Chapmans discovered that n the opinion of a consulting
physicran, (h vt wee 0 b nnfer'™s oguene s voae the neghgence of
the Hospital's nurses who had failed (0 recognize Jennifer's critical
condition und that the brain injuries she sustained were due to a lack
Eovvseen, oo BEwad Fooas thee had Foon pooviously 1old - Plamtiffs
thereafter filed a claim pursuant (0 (hy applicable Utah statutes and
this lawsuit followed.

l'ctendants claimed that Jennifer's father, Robeirt  hapman, was
aware of their possible negligence as early as 1973 and provided a

letter from N Clopman (o e v asy oo abstantrate (oo lamm (kb

65-72, infra, A |/ through A-24) However, when this letter was
written th. Chapmans believed the Ogden physicians to liave heen at
Favdte o tirbme 0 cetoe Db 0 Deo SNeae e e wle et | T
letter referred to what the Chapmans believed to be thiv negligent
acts of the Ogden physician, not the defendants i1u thus case” - as
vpbeed bthe detendante et argument Al the time thi letter
was written, the Chapmans had bren persuaded by Dr Veasy that
Jennifer's injuries were due (v blood wlots aud were unavoidable Ty
Veasy iheo o about convincing (he Chapmans that they should drop

their claim against thc Ogden physicians  I'his effort was successful

and (th 1 do 0 luntansl,  Jismissed Dictendant, oo take the

" See Robert Chapmén Affidavit Paragraph © (R at [4. infra, A-/)
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somewhat inconsistent position that Jennifer's "legal injury"” was
obvious all along.

Defendants sought summary judgment, claiming that the Utah
Medical Malpractice Statute of Limitations barred the medical
malpractice claims asserted by plaintiffs. In the Lower Court the
defendants did not address the question of their negligence and
limited their motion solely to the statute of limitations. Furthermore,
defendants focused upon a single act of negligence which occurred in
February, 1973. No mention was made by the defendants or the trial
court in its order dismissing the case of the fact that the plaintiffs
claimed that the defendants' negligence in the care of Jennifer

Chapman was ongoing, at least until March or April, 1985.

SUMMARY OF THE ARGUMENT

The court below granted summary judgment when there were
material questions of fact on the question of whether the statute of
limitations had run in this case. The trial court completely foreclosed
discovery over the objections of plaintiffs. Notwithstanding the
inability of plaintiffs to obtain crucial information, they
demonstrated by affidavits that there were material questions as to
whether the defendants had hidden information from them and
whether false information had been given to them concerning the
cause of the plaintiff's injuries.

These questions of fact created genuine legal issues as to
whether the plaintiffs knew of the "legal cause” of the plaintiffs

injuries at a time which would have caused the statute of limitations
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to run as contended by the defendants and whether the defendants
were estopped to raise the running of the statute of limitations as a
defense. In addition, the trial court granted summary judgment on
the specificity with which the plaintiffs pled the fraud issue when
this issue was properly pled and placed into issue by plaintiffs. The
trial court also granted summary judgment upon the question of
whether care provided by the defendants within the period of the
statute of limitations was negligently done. This judgment was
granted in the face of the unrefuted allegation that the defendants
care was ongoing after the initial act of negligence (at least until
early 1985) and that the ongoing care was negligently rendered.
Under such circumstances the plaintiffs were entitled to have a jury
decide the question of whether the continuing care given by the
defendants was substandard and whether injury resulted from it.

The plaintiffs next contend that the Utah Medical Malpractice
Statute of Limitations is unconstitutional. This statute denies minors
like Jennifer Chapman the equal protection of the laws, due process
and acéess to the courts. This court has held that statutes which
deny minors the equal protection of the laws, due process or access
to the courts are unconstitutional. The medical malpractice statute of
limitations attempts to do just that, and is unconstitutional.

This court should reverse the summary judgment in behalf of
defendants entered by Judge Wilkinson below, and Order that the

matter proceed to trial.



ARGUMENT

I. PLAINTIFF'S CAUSE OF ACTION IS NOT BARRED BY § 78-14-4

UTAH CODE ANNOTATED (STATUTE OF LIMITATIONS).

In this case, as in others where the statute of limitations may
be applicable as an affirmative defense, the courts have placed a
heavy burden on the party asserting the defense. In such cases,
"(T)he party pleading the statute of limitations has the burden of
proving that the action is barred...." Garland v, True Temper
Corporation, 354 F.Supp. 328, 330 (D.C.W.Va.1973). See Also, Ray v,
Oklahoma Furniture Mfg, Co., d170 Okl. 414, 40 P.2d 663 (1935);
Savannah Bank & Trust Co. v. Meldrim, 195 Ga. 765, 25 S.E.2d 567
(1943); Wahl v, Cunningham 320 Mo. 57, 6 S.W.2d 576 (1928).
Similarly, Utah Rule of Civil Procedure 8 (c) makes the statute of
limitations an affirmative defense.

Furthermore, since the defendants seek summary judgment, all
facts and the inferences to be drawn from them must be given the
interpretation most favorable to the plaintiffs. Therefore, the facts
set forth in the plaintiffs' statement of facts (supra) must, for
purposes of the motions in question here be taken as true since they
are supported by the affidavits of Robert and Teresa Chapman and
are not conclusively refuted by any evidence submitted by the
defendants. Utilizing these facts the plaintiffs submitted to the trial

court3 a list of both the undisputed facts and the disputed facts

3 See P. 7 and 8 of plaintiffs' memorandum in opposition to
defendants' motions for summary judgment (R. at 158-159)
10



which were gleaned from the record before the trial court. They

follow:
Undisputed facts;

1. For the first five months of her life, Jennifer Chapman
experienced several blue spells for which she was taken to a
hospital in Ogden, Utah for treatment.

2. When Jennifer was approximately five months old, the
doctors who had been treating her in Ogden sent her to Dr.
Veasy at the Primary Children's Hospital for specialized care.

3. Dr. Veasy examined Jennifer and diagnosed the illness
as a heart problem which he attempted to stabilize with
medications until an operation could be performed. An
operation to install a device called a Waterston shunt was
subsequently performed. The first device did not function
properly and on February 28, 1973, a second operation was
performed to alter the shunt. ‘

4. Jennifer suffered severe and permanently disabling
brain injuries while she was in the recovery room after the
second operation. |

5. Since February 28, 1973, the Chapmans and Jennifer
maintained a continuing doctor-patient relationship with Dr.
Veasy and the Hospital which lasted until approximately March
or April 1985. A doctor-patient relationship between the
Chapmans and Jennifer existed with Dr. Meyers until
approximately June, 1983. During these periods Jennifer
received treatment for her brain damaged condition and its
complications from these defendants.

11



Disputed facts4:

1. Whether the defendants named herein told the
Chapmans that there were hospital records and tests which
showed that Jennifer's injuries were due to blood clots and that
her brain damage was unavoidable and could not be due to the
negligence of anyone and whether anything was said to the
Chapmans which would indicate that the nurses statements to
Mrs. Chapman that the heart monitor alarm was caused by
difficulties with the machine were untrue.

2. Whether the Chapmans relied on the assurances of the
defendants and believed that there were tests and records of
the Hospital which showed that Jennifer's injuries were in fact
caused by blood clots, were unavoidable, and could not have
been caused by any misconduct of the hospital employees or
referring physicians and whether they believed Dr. Veasy's
assurances to be true.

3. Whether prior to July, 1984 the Chapmans believed
the explanations of defendants as to the cause of Jennifer's
injuries and whether at or about that time Dr. Veasy changed
or altered his statements to the Chapmans on that subject.

4.  Whether prior to January, 1985 the Chapmans had no
medical evidence that the actual cause of Jennifer's injuries
was due to the negligence of the Hospital's employees and was
caused by a lack of oxygen and not blood clots as they had
previously been told by the defendants.

4 Plaintiff pointed out to the trial court that many of these facts
have not been mentioned by defendants in their affidavits. Plaintiff
therefore observed the these facts must be deemed to be
uncontroverted for purposes of the motions and that the facts were
placed under the heading of "disputed facts" since Dr. Veasy's
affidavit maked the unsubstantiated assumption that ".. I know and
state that continuously since 1973 they (the Chapmans) have
believed ... that the episode ... in February 1973 was preventable and
resulted from medical negligence by those who attended her." (Veasy
affidavit P. 3. (R. at 159, R. at 108)
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A. THE STATUTE QF LIMITATIONS IS TOLLED DURING A CONTINUIN
FIDUCIARY RELATIONSHIP BETWEEN PATIENT AND PHYSICIAN

It is well established in Utah that the statute of limitations for
a medical malpractice action does not begin to run until the
physician-patient relationship between the physician or health care
provider and the patient has been terminated. Peteler v, Robison, 17

P.2d 244, 248 (Utah 1932). Under Utah law, the existence of the

continuing physician-patient fiduciary relationship tolls the statute
of limitations for medical negligence until that relationship is
terminated. Peteler at 248. Utah's rule tolling the statute of
limitations during the existence of this fiduciary relationship is in
line with the majority of jurisdictions which hold that the statute of
limitations does not begin to run until the physician-patient
relationship terminates. 61 Am.Jur. 2d, Physicians and Surgeons
§185 p.312, Schmit v, Esser, 183 Minn. 354, 236 N.W. 622 (1931);
Hotelling v, Walther, 169 Or. 559, 130 P2d 944 (1942); Grazor v,
QOsborne, 57 Tenn. App. 10, 414 S.W.2d 118 (1966); Ealy v,
Sheppg' ck, 100 N.M.250, 669 P.2d 259 (1983); Sanchez v, South
Hoover Hospital, 132 Cal.Rptr. 657, 553 P.2d 1129 (1976).

The Supreme Court of Washington also followed this rule 1n

Samuelson v. Freeman, 454 P.2d 406 (Wash. 1969)5. That Court

summarized its holding as follows:

"In construing the statute of limitations concerning
medical malpractice, we think it a sound rule that, if

5 Washington's Supreme Court has restated this rule in the
subsequent case of Bixler v, Bowman, 54 Wash.2d 146, 614 P.2d
1290 (1980)
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malpractice is claimed during a continuous and substantially
uninterrupted course of treatment for that particular illness or
condition, the statute does not begin to run until the treatment
for that particular illness or condition has been terminated."
(citations omitted) Id. at 410.

Since it was uncontested that the defendants and the Chapmans
maintained physician-patient relationships with Dr. Veasy and the
Hospital until March or April, 19856 this fact should have been
dispositive below since the statute of limitations under such
circumstances would not begin to run until March or April, 1985, and
since this case was filed well within the period of the statute of

limitations.

B, THE DEFENDANTS MISREPRESENTED THE CAUSE OF THE
PLAINTIFF'S INJURIES AND THE PLAINTIFF'S FAMILY DID NOT
KNOW OF JENNIFER CHAPMAN'S "LEGAL INJURY" UNTIL JULY OF
1984 AND THE STATUTE OF LIMITATIONS DID NOT COMMENCE
R IN TIL THAT TI

The defendants relied principally on Section 78-14-4(1)(b) in
their attempt to establish that the statute of limitations had run. A

portion of that statute provides:

In an action where it is alleged that a patient has been

prevented from discovering misconduct on the part of a health
care provider because that health care provider has

ffirmativel t fraudulentl nceal th llege
misconduct, the claim shall be barred unless commenced within

one year after the plaintiff or patient discovers, or through the
use of reasonable diligence, should have discovered the
fraudulent concealment, whichever first occurs. (emphasis
ours) (The "Utah Health Care Malpractice Act" is reproduced as

6 Robert Chapman affidavit, paragraph 10. (R. at 144, infra at A-9)
14



A-25 through A-33 with supplements reproduced as A-34
through A-41)

In Foil v, Ballinger, this Court held that the statute of
limitations in medical malpractice actions begins to run when the
injured person knows or should know that he has suffered a "legal
injury." This Court held that a person has discovered his "legal
injury" when "he knew or should have known that he had sustained
an injury and that the injury was caused by negligent action.”
(emphasis ours) Id. at 148, The Federal District Court has followed
the Foil rule in Hargett v, Limberg, 598 F.Supp. 152 (D.C. Utah 1984)
in which the Court held:

"Under Foil, and its progeny, a legal
determination of negligence is not necessary
to start the statute of limitations. Rather, the
crucial question is whether the plaintiff was
aware of the facts that would lead a
reasonable person to conclude that he may
have a cause of action against the health care

provider." (citations omitted) (emphasis in
original) Id. at 155.

This Court's statement in Foil seems appropriate here:

"[W]hen injuries aic suffered that have been
caused by an unknown act of negligence by
an expert, the law ought not to be construed
to destroy a right of action before a person

even becomes aware of the existence of that
right." Id. at 147,

Under the rule of these cases, the Chapmans did not discover
the legal injury until July 1984 or later. From the time of the injury
to Jennifer on February of 1973, the plaintiffs had been told by the
defendants that the injuries were caused by blood clots, an

unavoidable injury which was surely, in the eyes of the Chapmans,
15



tantamount to an act of God. They were further falsely told that the
hospital records and "tests" confirmed these facts, and that Dr. Veasy
"knew for a fact" that the blood clots had caused her injury.
Throughout the period in which these assurances were made, the
defendants had a physician-patient relationship with the Chapmans
and Jennifer and had a fiduciary duty to them. Under such
circumstances they had an affirmative fiduciary duty to advise their
patients of the complete truth and all of the facts surrounding
Jennifer's injury. When the defendants’ fiduciary duties demanded
that they convey all of the facts and any uncertainties which they
may have had, the Chapmans were given false information or
information which was calculated to conceal the true cause of the
injuries.

In the court below the defendants argued that if the Chapmans
"discovered" the injury prior to 1984 they couldn't have been
"prevented” from "discovering" it by the defendants. The defendants
claimed that a letter written to Defendant Veasy by Robert Chapman
evidenced the plaintiffs' discovery of the "legal injury" in 1973. The
affidavit of plaintiff Robert Chapman demonstrates the fallacy of
defendants' argument’. Mr. Chapman's letter must be viewed in
correct context and not as presented by the defendants. At the time
of the letter, the Chapmans had been consulting with Dr. Veasy to
obtain his professional opinion as to whether there was negligence on
the part of the doctors from Ogden who treated Jennifer. The
Chapmans wanted to know if these doctors were negligent for failing

to send Jennifer for care to Dr. Veasy sooner, and whether if she

7 Robert Chapman affidavit Paragraph 5. (R. at 142, infra at A-7)
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were sent earlier, surgery could have been avoided. Mr. Chapman's
statement in his letter that he thought that the negligence was
"obvious", refers to the delay of the Ogden doctors in sending
Jennifer to Dr. Veasy because they thought that earlier treatment by
Dr. Veasy might have lessened or avoided Jennifer's problems. A
lawsuit was then pending or about to be pending against the Ogden
doctors, but no defendant in this suit was named in that suit. Indeed,
the Chapmans were persuaded by defendants that Jennifer's brain
damage was due to an unavoidable act of God, and they had no
intention of suing these defendants. In summary, the letter from Mr.
Chapman to Dr. Veasy has nothing at all to do with this case or of the
discovery by the Chapmans of a cause of action against the
defendants herein.

The plaintiffs had a right to rely on the expertise and advice of
the defendants named herein, particularly when they had a fiduciary
duty to keep them fully informed and to protect them from further
injury. These defendants should not now be permitted to complain
that the plaintiffs should not have believed them or that they had no
right to rely upon their statements.

The foregoing discussion discloses that there were geniune
issues before the trial court as to when the plaintiffs "discovered” the
existence of the "legal injury" and the availability of a cause of action
and whether they were prevented from discovering these facts by
the defendants. Thus it was error for the trial court to grant

summary judgment on this issue.
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C. THERE IS A QUESTION OF FACT AS TO WHETHER THE DEFENDANTS
ARE ESTOPPED FROM PLEADING THE STAT F LIMITATION
ER THE CIR TAN F THIS CASE

If it is true that the defendants misrepresented or conspired to
misrepresent the true cause of the injuries suffered by Jennifer
Chapman, it then follows that there was a wrongful attempt to
conceal evidence which would indicate the true cause of Jennifer's
injuries. Under such circumstances, a defendant is estopped. from
asserting the statute of limitations as a defense.

Utah follows the majority of jurisdictions and this Court has
found that a defendant is estopped from pleading the statute of
limitations where the defendant has concealed the existence of
material facts which would put the plaintiff on notice of the cause of
action. In Rice v, Granite School District, 456 P.2d 159 (Utah 1969) it
was held that the defendant could not raise the statute of limitations
as a defense where the plaintiff's delay in filing the suit was induced

by the defendant. This Court held:

"One cannot justly or equitably lull an
adversary into a false sense of security
thereby subjecting his claim to the bar of
limitations, and then be heard to plead that
very delay as a defense to the action when
brought. " (citations omitted) Id. at 163.

Several courts have held that defendants are estopped from
asserting the statute of limitations as a defense where there is a
fiduciary relationship and a failure to disclose material information.
These courts have specifically considered the relationship between
physicians and their patients in terms of the effect it has on the

estoppel issue. For example, the California Supreme Court has ruled
18



that a defendant is estopped from asserting the statute of limitations
as a defense where he conceals material information about the
nature of or the cause of the plaintiff's injuries and, as a result, the
plaintiff files suit after the statute of limitations has run. Bowman v,
McPheeters,176 P.2d 745 (Cal. 1947); Stafford v, Shultz, 270 P.2d 1
(Cal. 1954). Furthermore, it is widely held that the statute of
limitations is tolled by fraudulent or untruthful representation by a

physician as to the cause of a particular problem. Emmett v, Easter

Dispensary & Casualty Hospital,, 130 App. D.C. 50, 396 F.2d 931 (D. C.
Cir. 1967); Rodriquez v, Monoil, 9 Ariz. App. 225, 450 P24 737
(1969); Proctor v, Schombert 63 So. 2d 68 (Fla. 1953); Groedal v,
Westrate, 171 Mich. 92, 137 N.W. 87; Lakeman v, L.a France, 102 N.H.
300, 156 A2d 123 (1960).

There was, at the very least, a factual dispute as to whether the
defendants, who had fiduciary duties to the Chapmans, had
misrepresented or concealed facts in this case. If they did, they are
estopped from pleading the statute of limitations. The dispute over
this mate