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JOHN P.
CONDAS,

IN THE SUPREME COURT OF THE STATE OF UTAH

CONDAS, GEORGE P.
HARRY P. CONDAS, )

MARGARITA CREGLCW ELLIS
and TESSIE MADSEN, )
Plaintiffs and Respondents,
)

vs. )
GEORGE J. CONDAS, MARY CASE NO. 15669
CONDAS LEHMER, CHRIS J. )
CONDAS, YICX J. CONDAS,
ELLEN CONDAS BAYAS, )
ALEXANDRA CONDAS OCKEY and
J. CONDAS CORPORATION, a )

Utah corporation,

Defendants and Appellants.

e

rehearing of

ursuant

PETITION FOR REHEARING

Defendants-3aprellants petition the above-entitled Court

arred 1n the Zfollowing particulars:

~he r=2cor

POINT I
THE CCURT ERRED IN ITS OPINION THAT THE
AZSTRACT OF ZECORD IN SULLIVAN V. CONDAS
(SUPREME COURT CASZ NO. 4922) IS ADMISSIBLE
AS EVIDENCE IN THIS CASE.

The orcinicn of this Court helds that the abstract
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(nereinafter Sulliwvan)

admissible 1n =2viZence and 1s sufficlent to support che

and Judgment oI +the <rial court in thils case. In so doi
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accords such evidence with high respect for accuracy and
veracity, thus meeting the general objection to hearsay evid-
ence. However, the opinion of this Court overlooks the fact
that such abstract is not a record of all of the evidence
offered under oath in the Sullivan lower court but is sinmply

a summary of those proceedings in that court which were
pertinent to the Sullivan appeal. It is only a partial record
of what happened in the Sullivan lower court based on all

of the evidence offered and received therein. Thus, the partial
record in this case does not contain all of the evidence on
which the Sullivan case was decided.

To admit that partial record as evidence not under oath
in this case as a supportable basis of deciding the whole of
this case is to sanction a decision in this case on the basis
of evidence not in the record before the court below. To
permit such result, as the opinion of this Court does, estab-
lishes a dangerous precedent and runs afoul of the time-
honored rule that the findings of all triers of fact, eicher
court or jury, must be based on the testimony of witnesses

or other evidence made a part of the record. Salt Lake Citv

v. United Park City Mines Company, 28 Utah 2d 409, 303 P.2d

850 (1972). Defendants respectfully urge this Court to re-

consider its opinion in light of the dangerous oreceden< wnich

iat

it sets. Likewise, defendants respectfully urqge =his Tours <o
reconsider its opinion in light of the time-honored rula oF
confining judicial decisions to the record before tha <sur-.
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POINT II

THE COURT ERRED IM ITS OPINION THAT THE PARTIAL

TESTIMONY TF DECEASED WITMESSES CONTAINED IN THE

ABSTRACT OF RECORD 1IN SULLIVAN V. CONDAS IS ADMIS-

SIBLE A5 EVIZENCE IN THIS CASE.

The opinion 2% this Court holds that the abstracted
testimony of selected witnesses in the prior case of Sullivan
v. Condas (her=sinafter Sullivan) £ully meets the requirements
oI Rule 63(3) ‘b)ir) and (1ii1), Utah Rules of Evidence, and are
admissible as evidence in this case to support the findings

2f the trial court that a public roadwav had been established

th

3Ccross the zroberty o

Johr C. Condas, oredecessor oI defend-
ants 1n this actisn. However, *=he crinion of “h1s Cour*t =2.ther
ovarlooks or 1zsnores +he reculrament +hat the whole substance

=f che whole oI the former witnesses' <estimony on the particu-

lar zoilnt or 1ssu= involwved 1n the previous =rial must be
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although the identical words need not be
reproduced. "

fikewise, in 29 Am.Jur.2d, Evidence, Sec. 762, at page 832,
it is stated:

"While it is sufficient for a witness
to state the substance of former testimony
which he heard, he must state the whole
substance of the whole of the former witness'
testimony, or at least the substance of the
whole testimony on the particular point or
issue involved in the previous trial, includ-
ing both testimony given on the direct exam-
ination and testimony given on the cross-
examination. Of course, if one called to
testify as to what a witness testified at a
former trial does not recollect what the latter
had said on cross-examination, such testimony
is not competent and should be excluded.”
(underscoring added)

Even Wigmore, Evidence, (Chadbourn Revision), Sec. 2107 (c)

cited in footnotes 4 and 5 in the Court's Opinion states:

". . .; hence, as already noticed (Sec.
2105, Supra), verbal precision of procf cannot
be required, but entirety of material parts must
be insisted upon." (underscoring added)

Here the trial court heard and considered only abstracted
parts of selected testimony from the prior Sullivan case.

It did not hear the whole of all of the testimony of zach
selected witness including both direct and cross-examination.
It was plaintiffs who sought to prove the prior testimony and
it was plaintiffs' burden to produce the whole of the testimonv
of each selected witness. It was not defendants' burden to
supply the missing parts. Plaintiffs failed to me=t their
burden. Yet the trial court decided the whole of this case
on such partial testimony and committed reversible error in
so doing. The opinion of this Court gives its approval to
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POINT III

THE COURT ERRED IN REFUSING TO DECIDE WHETHER

THE TRIAL COURT COMMITTED ERROR IMN TAKING

JUDICIAL NOTICE OF THE FINDINGS OF FACT AND

CONCLUSIONS OF LAW IM SULLIYVAN 7. CONDAS.

The opinion of this Court concludes that its determina-
tion that the Sullivan evidence is admissible is dispositive
of the claimed error of the trial court in taking judicial

notice of the pleadings in Sullivan. However, such determina-

tion by this Court is limited to the admissibility of the prior
testimony of deceased witnesses under Rule 63(3) (b) (i) and
{1i), Ttah Rul=as of EZvidence, and the Answer and Counterclaim
of John 5. Zondas as a judicial admission. The opinion cites
McCormick, Evidence 24, Sec. 2565 (1976) in support of the
judicial admission which is more applicable to the rigid rules
of pleading under the common law sys==m. Thus, on cage 634
thereof 1t s stated:

"The modern eqguivalent oI the common law
sUsta2m 15 <he use oI lnconsistant, alternative,
and hvoothetical forms oI statement of claims
and 2 nses. It can readlly te appreciated that
slzadings oI this nature are Zirected primarily
to $iving notice and lack cthe = n+ial character
of an admission. To allcw them
admissicns would render their us
and Irustrate their underlving
“he decisions with seeming unanil
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this issue is squarely raised under Point I(5) in the Brief

of Defendants-Respondents and under the authorities cited therei
the rule is clear that neither the trial court nor this Court

on appeal can take judicial notice of the Findings of Fact or
Conclusions of Law in Sullivan. In Finding No. 7 (R.212), the
trial court made a specific finding of what the district court
in Sullivan found. But what is even more disturbing is that
Finding No. 4 herein (R.212) superimposes over defendants'

lands herein, the identical language of Finding No. 8 in
Sullivan which was there limited to the lands of Sullivan.

Defendants respectfully submit that it was error for
the trial court to take judicial notice of the Findings of
Fact and Conclusions of Law in Sullivan and to make findings
in this case based thereon. The trial court committed reversible
error in founding its Decree on such findings. Likewise, it
was error for this Court to refuse to decide that issue since
it was squarely raised on this appeal.

POINT IV

THE COURT ERRED IN SUMMARILY CONCLUDING THAT THE

NON-SULLIVAN EVIDENCE DOES NOT CLEARLY PREPONDERATE

AGAINST THE TRIAL COQURT'S FINDINGS.

The opinion of this Court notes that the existence of
the public road in the canyon is supported by evidence other
than the Sullivan evidence in this case, as the District Court
specifically found. It then concludes that the evidence does
not clearly preponderate against the District Court's findings

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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under the rule of review in equity cases.

As noted in Provo Citvy v. Lambert, Utah, 574 P.2d 727

{1978) 1in an equity case, this Court reviews the facts, as

well as the law, and onlv reverses 1f the evidence clearly
creponderates against such findings. Likewlse, the same rule
of review applies concerning a Judgment which must be supported

by clear and convincing evidence. Mavtime Manor, Inc. v.

Stokermatic, Inc., Utah, 5397 P.24 866 (1979). Where, as here,

such findings are not only unsupported by the evidence outside
of the Sullivan evidence but are contrary to the overwhelming
welght of *he evidence, such findings must be set aside and
the Decree based thereon must be reversed.
Defandants~Accellants' Brief devoted scme 12 Zull pages
analyzing the evidence as fully Zocumented bv references to
rne record. Defendants are at 31 loss to understand how this

Court on reviaw of the Zacts 1n =he reccrZ could conclude
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oI overwnhnalming =vidence that Irom 1933 £D2 1950 onlv a crail
2xist2d us Whitoe Prae Tanvon Tertnd the flrst stream crossing

apove =2 Jonhn 5. Tondas Dulliinrs. 3Such Zacts are conclusively

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may coTitain errors.



established by plaintiffs' own live witnesses during the period
1903 until 1922. Further, such facts are conclusively estab-
lished by defendants' documentary evidence and live witnesses
from 1903 until the present time. Likewise, such facts were
found by the trial court in its Finding Nos. 9 and 10 (R.213)
during the period from 1925 to the time of trial.

Thus, in Finding No. 9 the trial court specifically
found that during the years 1925 to 1928 John G. Condas const-

ructed a wooden gate of only sufficient width to permit passage

of a person riding horseback across the roadway near the

southerly end of his pasture, and in Finding No. 10 it found
that the main gate was maintained in a closed condition, locked
and unlocked, and was generally posted with "keep out” or "no
trespassing” signs since the construction thereof until the

time of trial. To say, as the opinion of this Court does, that
there is no tension between these findings and the general
findings of a public road is to ignore all of the public
thoroughfare cases ever decided by this Court and all of what
they stand for. It should be obvious to anvone who reviews

this record that it would be impossible to drive a three-four=ns

ton pickup through a gate of only sufficient width to permit

passage of a person riding horseback. Those findings are in

direct conflict with its general findings of a public roadway
and cannot be recnnciled.

Admittedly, the record in this case is very langthy,
but this Court had some 19 months from the time of oral argu-

ment until the time of decision within which to carefully reovisw
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“hat record as i1t snould do in this, an e2quity case. The

ooinion of this Court simply does not give adeguate treatment
£ thls aspect 0 the case and defendan*ts respectfully submit
that 1% snoulld. DJefeandan+ts respectfully urge that this Court

reconsider 1ts ocinicn in licnt of the overwhelming evidence
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CERTIFICATE OF MAILING

I hereby certify that on the 2z day of October, 1980,
I mailed two (2) copies of the foregoing Petition for Rehearing
to Claron C. Spencer, attornev for Plaintiffs-Respondents,
1200 Beneficial Life Tower, 36 South State Street, Salt Lake

City, Utah 84111.

) |
nedl pmad

Attorney
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