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DUVAL HANSEN WITT & MORLEY, P.C. DOCKET NO. A70 588 LA

110 South Main Street
Pleasant Grove, Utah 84062
Telephone: (801) 785-5350
Facsimile: (801]) 785-0853
Attorneys for Plaintiff
THE UTAH COURT OF APPEALS

450 South State  Street, Salt Lake City, Utah 84114

MAHLON PECK & FAMILY, INC.,

Plaintiff and Appellant, ADDENDUM TO APPELLANT’S
BRIEF - SECTION ONE
v.

LLOYD R. BROOKS, et. al., Appellate Ct No. 970588-CA

Defendants and Appellees.

N sl N N N P wat w  ? “a? P o’

1. Seller’s Verified Complaint and Demand for Jury Trial
(without exhibits).

2. Agent’s Pre-hearing Submission (without exhibits).

3. Seller’s Pre-arbitration Brief (without exhibits).

4. Seller’s Arbitration Exhibits 1-36.

5. Seller’s copies of two cases (Smith and Reese).

6. Seller’s Closing Argument and Request for Oral Argument

(with Exhibits A and B, Affidavit of Charles LeBaron, and
January 23, 1997, letter with map).

7. Defendants’ [Agent’s] Objection to Additional Argument or
Submissions, and Closing Argument.

8. Seller’s Summary of Closing Argument. F:‘l_EE[)

9. Deposition of Lloyd R. Brooks (without exhibits).
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Gordon Duval, Bar No. 6532

DUVAL, HANSEN, WITT & MORLEY, P.C.

Attorney for Plaintiff
110 South Main Street
Pleasant Grove, Utah 84062
Telephone: (801) 785-5350
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MAHLON PECK & FAMILY, INC.,

Plaintiff,

Vs.

LLOYD R. BROOKS et al.,

Defendants.

PRE-ARBITRATION BRIEF

CASE NO. 940400145

Arbitrator Stephen Nebeker

Plaintiff Mahlon Peck & Family respectfully submits the

following Pre-Arbitration Brief.

This case is an example of what happens when a person

tries to serve two masters.

Defendant, a real estate agent, and

Carl Mellor, a business acquaintance and friend, decided to have

defendant approach plaintiff, an elderly farmer, about purchasing

plaintiff’s land.

Defendant never disclosed that he and Mellor

had previously discussed purchasing the property, nor did he

disclose that Mellor had set a predetermined price for the land.

As a result, defendant profited by earning two commissions in

quick succession on the property.

In addition, defendant listed

the property for Mellor and sold the property six months later



doubling Mellor’s money, all at the expense of the plaintiff who
relied on his real estate agent to represent the plaintiff’s best
interest in the sale. Because of the issues involved in this
litigation, the Fourth District Court had originally scheduled a
three day trial. While it will be extremely difficult to fully
detail the events leading up to this arbitration in the two hours
scheduled, it is plaintiff’s intent to present the pertinent

facts and issues in this Pre-Arbitration Brief.

STATEMENT OF MATERIAL FACTS

Plaintiff asserts the facts of the case as follows:

1. Defendant Lloyd Brooks, a realtor, had an ongoing
relationship with Carl Mellor, having known him for twenty-five
to thirty years. They attended the same church. Brooks
deposition at 14. Additionally, defendant had represented Mr.
Mellor in several real estate matters. Mellor deposition at 13-
14; Brooks deposition at 15.

2. During September or October of 1990, Mellor
approached defendant several times and requested defendant’s
assistance in obtaining some commercial land on which to relocate
Mellor’s business. Brooks deposition at 16, 19. The men looked
through defendant’s current listings and found nothing of
interest. Id. at 16.

3. Mellor had established an amount of $15,000 per acre
as the maximum amount he was willing to pay for the property.

Mellor deposition at 17. This amount was based on the amount



Mellor could afford to pay and not on any estimate of the
property’s value. Id. at 46.

4. Mellor specifically asked defendant to approach
Mahlon Peck to determine if his family corporation’s property was
for sale, and defendant did so. Mellor deposition at 14-16.

5. Mahlon Peck indicated a willingness to sell the
property, but not for the $14,000.00 per acre price indicated by
the defendant. Defendant informed plaintiff that, dependant upon
the annexation of the property into the City of Lehi and rezoning
it as commercial, $16,000 per acre would be the top selling price
for the property. Plaintiff relied on defendant’s expertise as a
realtor in determining that $16,000 per acre was a fair price for
his property. Brooks deposition at 25-26; Peck deposition at 32.

6. Plaintiff and defendant entered into a Sales Agency
Contract on October 25, 1990. The contract was to expire on May
31, 1991. Exhibit "a."

7. Paragraph 10 of the Sales Agency Contract entitled
"Agency Disclosure," which was filled out by defendant, indicates
that defendant represented only the seller and that written
disclosure of the agency relationship was provided to Mahlon Peck

as the seller. Exhibit "A."

8. At all times prior to and including the closing of
the sale from plaintiff to Mellor, defendant represented himself
as plaintiff’s exclusive agent. Complaint and Answer, 9§ 25.

9. Defendant did not disclose to plaintiff that Mellor

had previously asked the defendant to determine whether



plaintiff’s land was for sale nor did he disclose that Mr. Mellor

had already set a maximum price of $15,000.00 per acre.

10. Following verbal communications between defendant
and Mellor, an Earnest Money Sales Agreement was entered into
between plaintiff and Mellor, with the price established at
$16,000 per acre. The Earnest Money Sales Agreement set a
closing date of May 31, 1991. Exhibit "B"; Complaint and
Answer, 9§ 6.

11. Two extensions were granted, extending the closing
date through March 1992. Exhibits "C" and "D." The closing
occurred in March 1992, almost a year and a half after the
original Earnest Money Sales Agreement was signed.

12. At the time the Earnest Money Sales Agreement was
signed, commercial and residential real estate values were
increasing significantly throughout Utah County. By the date of
the second contract extension in September 1991, land values had
increased by 11%.

13. Between the time the earnest money contract was
signed and the date of closing, plaintiff’s property was annexed
into the City of Lehi, rezoned as commercial, and the new Lehi
Interchange was constructed, increasing the value of the
property. Complaint and Answer, § 17; Exhibit "E" and Exhibit
nye,

14. The rezone was granted by Lehi City at plaintiff’s
request at the urging of the defendant because commercial zoning,

according to the defendant, was the "highest value of the



property" and defendant "thought we could get [plaintiff] pretty

good money out of the property by annexing into the city and

zoning it commercial." Defendant stated that the sale was not
contingent upon the rezoning and annexation. Brooks deposition
at 42-44.

15. Plaintiff had the right to change the conditions of

the sale, including the price of the property, at either time he
signed an extension on the sale, and he had no obligation to
relist the property with defendant. Brooks deposition at 39.
However, defendant failed to explain these options to plaintiff.

16. Despite the fact that property values had increased
dramatically and that rezoning the property had further increased
its value, defendant did not recall doing any research to
determine if the property had gone up in value at the time of the
signing of the last extension. Brooks deposition at 46.

17. In the Sales Agency Contract entered into between
defendant and plaintiff, defendant agreed to use reasonable
efforts to sell the land. Exhibit "A." Reasonable efforts
typically include placing a "for sale" sign on the property,
among other things. Brooks deposition at 13-14. These things
were not done. Additionally, despite having some inquiries about
the property, defendant did not make an attempt to procure a
"backup offer" as is typically done in case the original sale
falls through. Id. at 36-37.

18. Only six months after closing plaintiff’s sale of

the property to Mellor, defendant again listed the property for



sale, this time for Mellor. The property was listed at $32,000
per acre, double the amount that defendant had sold the property
for only six months earlier. Brooks deposition at 63.

19. Mellor received several offers for the property,
showing that the higher asking price was reasonable for the land.
Mellor deposition at 40-45; Exhibits "F", "G", and "H". A sale
closed in November 1994 for almost $38,000 per acre. Mellor
deposition at 45.

20. Defendant received a commission for the subject
property in both the sale for plaintiff and the sale for Mellor.

Exhibit "A"; deposition of Carl Mellor at 37-38.

ISSUES PRESENTED
I. Did Defendant owe Plaintiff a fiduciary duty of loyalty as
his real estate agent to disclose his prior contacts with Mellor
regarding the sale of the plaintiff’s property, to make
reasonable efforts to seek out other potential buyers, and a duty
to make reasonable efforts to ascertain the true fair market
value of the property?
II. Did defendant’s conduct in affirmatively concealing his
prior contacts with Mellor regarding the purchase of the
plaintiff’s property, failing to seek out other potential buyers
for the property, and failing to make reasonable efforts to
ascertain the true value of the plaintiff’s property constitute a

breach of his fiduciary duty to plaintiff?



ARGUMENT

I. DEFENDANT OWED PLAINTIFF GENERAL FIDUCIARY DUTIES.

A fiduciary relationship exists between a realtor and his

client. Reese v. Harper, 329 P.2d 410 (Utah 1950). A breach of

this duty constitutes a violation of Utah Code Ann. § 61-2-
11(16). The Division of Real Estate may impose penalties on a
real estate broker found guilty of "breaching a fiduciary duty
owed by a licensee to his principal in a real estate
transaction." Utah Code Ann. § 61-2-11(16). These penalties may
include suspension or revocation of the broker’s license or
probation. Violation of this section of the Utah Code is a Class
A misdemeanor. Furthermore, any individual injured by a
realtor’s breach of his fiduciary duty may sue for up to triple
his damages. Utah Code Ann. § 61-2-17(4). These penalties
indicate the serious nature of misconduct on the part of a
realtor when the realtor breaches his fiduciary duty to his
client. Such penalties evidence the great importance Utah places
on the fiduciary duties running from a realtor to his client.

In addition to the statutes governing breach of fiduciary
duty by a realtor there are several Utah cases which also address

the issue. Reese v. Harper discusses the fiduciary duty between

a broker and his principal. A realtor must use his skill
exclusively to advance the interests of his principal, for "“it is

incumbent upon [the agent] to apply his abilities and knowledge



to the advantage of the man he serves; and to make full
disclosure of all facts which his principal should know in
transacting the business." Reese, 329 P.2d at 412. The Reese
court quoted with approval a Virginia case that stated "It [is
the agent’s] duty to inform his principal of all facts which
might influence his principal in accepting or rejecting the

offer." Id. at 413 (quoting Duncan v. Barbour, 49 S.E.2d 260,

265) .

The unique fiduciary duty owed by a real estate agent to
his client was stressed by the court in Reese because an agent
licensed by the state is permitted "to hold himself out to the
public as qualified by training and experience to render a
specialized service in the field of real estate transactions."

Id. at 412. The court went on to state:

There rests upon him the responsibility of honestly
and fairly representing the interests of those who
engage his services . . . [and] persons who entrust
their business to such agents are entitled to
repose some degree of confidence that they will be
loyal to such trust and that they will, with
reasonable diligence and in good faith, represent
the interests of their clients. Unless the law
demands this standard, instead of being the badge
of competence and integrity it is supposed to be,
the license would serve only as a foil to lure the
unsuspecting public in to be duped by people more
skilled and experienced in such affairs than are
they.

Both Utah statutes and case law recognize the existence and
significance of a realtor’s fiduciary duty to his client.

While it is clear that such a duty is breached when a

realtor withholds or fails to fully disclose information



pertinent to the sale, this is not the only conduct which can

result in a breach of fiduciary duty. In Smith v. Carroll Realty

Co., 335 P.2d 67 (Utah 1959), the Utah Supreme Court specifically

outlined a realtor’s duties to his principal. The court in
Smith found that a realtor has a duty to "determine the
reasonable value of the property." Id. The court made it clear
that the realtor’s failure to do so would not be justified even
if he had merely neglected to obtain the reasonable market value
of the property. Id. at 69. Defendant in the case at hand, as a
realtor, had a duty to the plaintiff to take significant steps to
ascertain the reasonable fair market value of the property in
question. According to the Utah Supreme Court in Smith, the
plaintiff in the case at hand was justified in relying on the
price provided by the defendant, a realtor "more skilled and
experienced in such affairs" than he and his wife. In Reich v.

Christopulous the Utah Supreme Court stated the real estate agent

"had a duty to represent [the seller’s] interest in good faith,
to discharge it with reasonable skill and diligence and to
disclose to them all pertinent facts which would have materially

affected their interest." Reich v. Christopulous, 256 P.2d 238

(Utah 1953); see also Smith, 335 P.2d at 68.

Defendant clearly committed a breach of his fiduciary duty
by failing to determine a reasonable value for the plaintiff’s
property. The failure to do so not only netted the defendant two
commissions on the same property within a matter of months, but

also netted his long-time client and friend, Mellor, a handsome



profit. Defendant also failed to disclose to the plaintiff that
plaintiff was not obligated to go through with the sale and had
the option to renegotiate each time the earnest money sales
agreement expired and was extended. He failed to inform
plaintiff that he could easily get more than $16,000 per acre for
his land, which defendant himself must have believed, as
evidenced by his listing the very same property for almost twice
the selling price only six months after the sale to Mellor was
finalized.

Plaintiff’s reliance on defendant’s misrepresentations
concerning facts material to the transaction caused the plaintiff

to sell his land at a price that was far less than the true fair

market value.

II. DEFENDANT’S CONDUCT CONSTITUTED A BREACH OF HIS FIDUCIARY
DUTY TO PLAINTIFF.

At the time the original Earnest Money Sales Agreement was
signed, commercial and residential real estate values were
increasing throughout Utah County. Northern Utah County, where
the plaintiff’s land is located, experienced the greatest
increase in value due to its proximity to Salt Lake Valley. When
the first contract extension was signed in May 1991, land values
in northern Utah County had significantly increased from only
months before. By September 1991, when the second contract
extension was signed, land values had increased even more. In
addition to this general increase in land values, during this
same period plaintiff, at the urging of the defendant, had

10



accomplished the annexation of the land into the City of Lehi,
the property was rezoned as commercial, and the new Lehi freeway
interchange was being constructed. These factors had the effect
of further increasing the value of the land.

During the year and a half that it took defendant to
finally complete the sale of the property to Mellor, defendant
never informed plaintiff that real estate values in the area had
drastically increased. Neither had defendant disclosed to
plaintiff that his land had gone up in value because it had been
annexed into the City of Lehi, rezoned as commercial, and the
proximity of the property to the new freeway interchange.
Defendant had an affirmative duty to make those disclosures to
plaintiff, yet he failed to do so. His silence breached his duty
to plaintiff. Defendant, as a realtor by profession, obviously
was aware of the value of real estate and the upward trend of the
marketplace for land in northern Utah County. He understood that
the value of land in the area was going up for a number of
reasons, including the construction of a new freeway interchange
nearby, the rezoning of the property, and the general increase in
property value in the area. If, for some reason, defendant was
unaware of the true value of the land, or how the rezoning and
freeway interchange would affect the value of the land, he had a
duty to make all reasonable efforts to ascertain the increasing
reasonable value of the land. Defendant, however, could not
recall doing any research that would have helped determine

whether plaintiff’s property had increased in value during the

11



period of time following the signing of the original Earnest
Money Sales Agreement. Brooks deposition at 46. According to

the Utah Supreme Court in Smith, defendant had a duty to

determine the increasing value of plaintiff’s property and to
disclose this information to plaintiff, his client. Defendant
failed to do so and thereby breached his fiduciary duty to
plaintiff.

Defendant further breached his fiduciary duty to plaintiff
by failing to disclose a conflict of interest which existed by
reason of (a) defendant’s personal relationship with Mellor, the
buyer; (b) defendant’s real estate and business dealings with
Mellor prior to this transaction:; and (c) that Mellor had
previously contacted defendant, requesting that defendant look
for land suitable for Mellor’s needs at a predetermined price,
specifically requesting that the defendant inquire about
plaintiff’s property, prior to the defendant’s contacting
plaintiff and listing the plaintiff’s property.

Defendant had listed property for Mellor prior to
searching for land for Mellor’s business needs. Brooks
deposition at 14. They had known each other for twenty-five to
thirty years socially and through church activities. Id. After
the sale of plaintiff’s land to Mellor, defendant continued to
represent Mellor, albeit no longer indirectly, in the resale of
plaintiff’s property and four or five other real estate
transactions. Id. at 15. Mellor approached defendant at his

office and told defendant he was looking for property on which to

12



locate his business. Id. The two men searched a listing of
properties defendant had for sale, but found nothing of interest
to Mellor. Id. at 16. Mellor then asked defendant to determine
whether several pieces of land, including plaintiff’s property,
were for sale. Mellor deposition at 14-15. Mellor set the price
he was willing to pay for the property. Only after Mellor
requested that defendant inquire about plaintiff’s property did
defendant approach plaintiff about selling his property. As an
agent for the buyer, defendant should have disclosed his conflict
of interest to plaintiff, yet he not only failed to do so, he
affirmatively misrepresented his agency by his own hand on
paragraph 10 of the Earnest Money Sales Agreement. Exhibit "B."
This failure constituted yet another breach of defendant’s
fiduciary duty to plaintiff.

Furthermore, defendant breached his fiduciary duty to
plaintiff by failing to inform plaintiff that he was under no
obligation to go through with the sale under the terms of the
original Earnest Money Sales Agreement once that agreement had
expired. 1In his deposition, defendant acknowledged that
plaintiff was under no such obligation. Brooks deposition at 39.
Upon the expiration of the original Earnest Money Sales
Agreement, plaintiff could have renegotiated the price of the
land, declined to sell at all, or changed realtors. Defendant
failed to disclose these options to plaintiff and plaintiff
agreed to extensions on the sale without seeking any other

changes in terms. Plaintiff signed the extensions without

13



knowing that it would be in his best interest to let the
contracts expire and place the land on the market at a price more
in line with the true market value.

Plaintiff rightfully relied on his realtor to have the
knowledge and expertise to determine the fair market value of the
land, or to conduct a proper inquiry to determine the fair market
value of plaintiff’s land. Plaintiff relied on defendant as his
agent to aggressively represent the interests of the plaintiff,
not to mislead him in order to help the subsequent buyer get a
bargain price on the land. Plaintiff was led to believe by the
statements and actions of the defendant that the defendant was
working for him and him alone. Utah law holds these assumptions
and beliefs on the part of the plaintiff to be reasonable and
valid by reason of the fiduciary duty owed by defendant to
plaintiff. Defendant’s conduct clearly constituted a breach of
fiduciary duty.

Defendant’s breach of fiduciary duty cost Plaintiff
$74,991.06, the difference between the price Mr. Peck received
for his land and the appraisal price on the date of the last
extension. 1In addition, plaintiff is entitled to interest on
this amount from the date of the sale of the property to Mellor.
Furthermore, under Utah Code Ann. § 61-2-17(4) plaintiff is
entitled to three times the commission received by the defendant
from the two sales as treble damages because defendant profited
from the breach of his fiduciary duty and his duty of loyalty to

the plaintiff. The language of this section clearly manifests

14



the intent of the Utah legislature to allow individuals to sue
personally and recover treble damages in such cases. Plaintiff
also seeks interest on the commissions from the date they were
received by the defendant as well as reasonable attorneys fees
and costs.
CONCLUSION

When the evidence is thoroughly examined the issues are
clear: The defendant did owe a fiduciary duty to the plaintiff as
his real estate agent to disclose his prior contacts with Mellor
regarding the sale of the plaintiff’s property, to make
reasonable efforts to seek out other potential buyers, and to
make reasonable efforts to ascertain the true fair market value
of the property. The facts show that the defendant’s conduct in
affirmatively concealing his prior contacts with Mellor regarding
the possible purchase of the plaintiff’s property, failing to
seek out other potential buyers for the property, and failing to
make reasonable efforts to ascertain the true value of the
plaintiff’s property constituted a breach of his fiduciary duty
to plaintiff. Accordingly, plaintiff is entitled to a judgment
awarding him damages in the amount of the difference between the
sale price received by the plaintiff and the fair market value of
the land, three times the commissions received by the defendant
as a result of his breach as provided for in the Utah Code,

interest on these amounts, and reasonable attorneys fees and

costs.
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REAL ESTATE PURCHASERS
REALTOR ° AND AGENCY DISCLOSURE g

As a prospective purchaser you should know that:

¢ Generally, the listing and cooperating (*‘selling’’) brokers are the agents of the sefler

® Their fiduciary duties of loyalty and faithfulness are owed to their client (the seller)

¢ While neither broker is your agent, they are able to provide you with a variety of
valuable market information and assistance in your decision-making process.

NOTICE TO PROSPECTIVE @

For example, a real estate broker representing the seller can:

® Provide you with information about available propertics and sources of financing
- Show you available properties and describe their attributes and amenities.

® Assist you in submitting an offer to purchase.

Both the listing broker and the cooperating broker are obligated by law to treat
you honestly and fairly. They must:

® Present all offers to the seller promptly.

® Respond honestly and accurately to questions concerning the property.

¢ Disclose material facts the broker knows or reasonably should know about the property.
¢ Offer the property without regard to race, creed. sex, religion or national origin.
You can if you fecl it necessary, obtain agency representation of a lawer or a real estate
broker, or both.

If you choose to have a real estate broker represent you as your agent, you should:
¢ Enter into a written contract that clearly establishes the obligations of both parties.
® Specify how your agent will be compensated.

If you have any questions regarding the roles and responsibilities of real estate brokers.
please do not hesitate to ask.

AGENCY DISCLOSURE: 1 understand the sales agent listed below represents the
()6 Seller () Buyer.

1 have received, read and understand the information in this *‘Notice to Prospective Real

Estate Purchasers and Agency Disclosure’* form.

CARARL V. [/HFLLor
Print_~ Name of Prospective Purchaser
2770 Ll
Signature ’ Ve,
Y75 7. T £, Ledh o’
Address
768 = £575 765 - §ECS 2% Jf /990
Telephone Date
* % K Kk * Kk * Kk K
I certify that I have provided the Prospective Purchaser named above with a completed
copy of this **Notice to Prospective Purchasers and Agcncy Disclosure " form.

Rzl Ean:eDCon;:;ny K/!ﬁé Print or Type ’?/49 / j of Brgker

Print /Agent Name ~ gned by zgcmw beoker( )
2 omprrl /55D
Date
3/88 Distribution: White: Purchaser Cananv: Agenr  Pink: Principal Broker

v |


http://Pr1nup.1l

end Yes(X) Nov)

| . DATE J?IQ/ 2oy L2700

hereby deposits with Brokerage

10 undersigned Buyer _C__AM l Y 2% A0V d
INEST MONEY, the amount of F 1743 '/44/AMMJIJ) L AN //M =Dollars ($ : .
omol L CHMlsck — 7 sy OTAO52c0 M)_Azgm/cs_ o~ Srllrs

shall be deposited in accordance with applicable State (aw
2/ E’Q&Z}dﬂ # é![(&s 75t-353/ Received by Q /
cerage Phone Number

OFFER TO PURCHASE

PROPERTY DESCRIPTION The above stated EARNEST MONEY s given to secure and apply on the purchase of the property situated at ,%ML_
L7 , Utah

in the City of THZ County of
ject to any restrictive covenants, zoning regulations, utility or other easements or rights of way government patents or state deeds of record approved by Buyer ir
ordance with Section G Said property 1s owned by SIAc MAHan] Y < L ZVC . _as sellers, and 1s mgre particularly describec
RuonoX Fle ALenss OF pAoc 2y ZD # T/3-0072 - o2 3 002~ &3 (PerZitd (1) ALk

HECK APPLICABLE BOXES .
XUNIMPROVED REAL PROPERTY O vacant Lot JKVacam Acreage O other
ZJ IMPROVED REAL PROPERTY O Commercial [0 Residential (] Condo [ Other
(a) Included items. Unless excluded below, this sale shall include all fixtures and any of the items shown in Section A if presently attached to the property

The following personal property shall also be included in this sale and conveyed under separate Bill of Sale with warranties as to title

LZcis (¢ (lon) AP & SHRRLS Amitticds) Fombke TR 1L27284)
Ao s

(b) Excluded items. The following tems are specifically excluded from this sale

(c) CONNECTIONS, UTILITIES AND OTHER RIGHTS Seller represents that the property includes the following improvements in the purchase price

B public sewer 2 connected O well & connected Dother Kelectnaity B2 connected
a septic tank P2 connected Bf:mgauon water / secondary system Aottod @mgress & egress by private easement
D other sanitary system # of shares _6_'4{:‘_ Companym ﬁdedlcated road Espaved
D public water £ connected © v antenna D master antenna D prewired O curb and gutter
Q private water D connected g\natural gas @ connected EDother rights
; Survey. A certified surveyﬂshall be furnished at the expense of S 2z prior to closing, (] shall not be furnishe:
(e) Buyer Inspection Buyer has made a visual inspection of the property and subject to Section 1 (c) above and 6 below, accepts it in its present physic
2y 2

condition, except 5 =

/\/ﬂﬂ}ijr o Br ot (1) 7B &L M2cD A/,s}y Al ACAL
2 PURCHASE PRICE AND FINANCING The total purchase price for the property ISA%MX Ol /éé/w/zrﬁ 78022y SIX

%S 2D ? A)O L5 Dolla M) which shé/ Il be paid as follow

__m which represems the aforedescribed EARNEST MONEY DEPOSIT

g5 representing the approximate balance of CASH DOWN PAYMENT at closing
representing the approximate balance of an existing mortgage trust deed note, real estate contract or other encumbrance to be assumed by buy:
which obligation bears interest at % per annum with monthly payments of $
which include [ principal, [ interest, O taxes, [ insurance, O condo tees, [ other
representing the approximate balance of an additional existing mortgage trust deed note, real estate contract or other encumbrances to
assumed by Buyer, which obligation bears interest at % per annum with monthly payments of $
which include [ principal, [ interest, O taxes, [ insurance O condo tees, [ other
representing balance, if any, ncluding proceeds from a new mortgage loan, or seller financing, to be paid as follows

2

Other

136 G50 | TOTAL PURCHASE PRICE ~ 7H/L 7OTAC SAles prict Wit Bt PeZetmynco AT #/6,000 per
— RCRL, Bustd on) NLT Rcres /A Survcy.

If Buyer 1s required to assume an underlying obligation (in which case Section F shall also apply) and/or obtain outside financing, Buyer agrees to use best effc
1ssume and/or procure same and this offer 1s made subject to Buyer qualifying for and lending institution granting said assumption and/or financing Buyer agr

days after Seller's acceptance of this Agreement to assume the underlying obligation and/nr abtain the new financing
days after Seller’s acceptai

mortgage loan disca

e application within

rest rate not to exceed
his Agreement, this Agreement shall be voidable at the option of the Seller upon written notice Seller agrees to pay up to

nts, not to exceed $ In addition, seller agrees to pay $ to be used for Buyer's other loan costs

P=ge two of a four page form Seller's Initials (g‘@ﬁ Date {0/95 0 Buyer's Inltlals@é/( ) Date"’l_?%d‘-,—/:

% |f Buyer does not qualify for the assumption and/or financing within




sontract Transfer of Seller s OWne 50y i © -
mbranles and exceptions noted herein, e 1 byw\a current policy of title insurance in the an of purchase price U an abstract of ute orougnt current,
attorney s opinion (See Section Hj

10 Inspect the utle to the subject property prior to closing Buyer shall take title

{SPECTION OF TITLE. In accordance with Section G, Buyer shall have the opportun !
has X has not reviewed any condominium CC & R's prior to signing this Agreement

10 any existing restrictive covenants, including condominium restrictions (CC & R’s) Buyer u
TESTING OF TITLE. Title shall vest in Buyer as follows As DPipfre 2 R7T Tieegt. O CLoSin/Z

AO  AppiZuen)S

SLLERS WARRANTIES. In addition to warranties contained in Section C, the following items are also warranted

O XL 270805

lons to the above and Section C shall be hmited to the following

’PECIAL CONSIDERATIONS AND CONTINGENCIES. This offer 1s made subject to the following special conditions and/or contingencies which must be satisfied
\closng __ (S TA. To THKEe TEYS JRoo<Zlyy BS B TAX DEFERRLD IXCHEr —

WS CLosil 15 Seorsicel ZB Clo s nl ) ﬂ/zfm«/z 2y AtrsezS ¢
'F-O12 ~@O30 AND [T -O/5- O025 / 7

CLOSING OF SALE. This Agreement shall be closed on or before _‘%LL 19 _Z/ at a reasonable location to be designated by
subject to Section Q Upon demand, Buyer shall deposit with the escrow ofosing office all documents necessary to complete the purchase in accordance with
jyreement. Prorations set forth in Section R shall be made as of [ date of possession Kdate of closing O other
Closy unless extended by written agreement of parties

POSSESSION. Seller shall deliver possession to Buyer on
AGENCY DISCLOSURE. At the signing of this Agreement the listing agent 7/ / o D LT/OIES represents O{ Seller () Buyer,
e selling agent / oD /? OB (S represents MSeller ( /Buyer Buyer and Seller confirm that prior to signing this Agreement

1 disclosure of the agency fe /auonshlp(s) was provided to him/her (@ﬂ{ ) Buyer's intials (2 Mﬂ Seller’s iniials
GENERAL PROVISIONS. UNLESS OTHERWISE INDICATED ABOVE, THE GENERAL PROVISION SECTIONS ON THE REVERSE SIDE HEREOF HAVE BEEN
PTED BY THE BUYER AND SELLER AND ARE INCORPORATED INTO THIS AGREEMENT BY REFERENCE

AGREEMENT TO PURCHASE AND TIME LIMIT FOR ACCEPTANCE. Buyer offers to purchase the property on the above terms and conditions Seller shall

antil A@JZ S .19 Z@ to accept this offer Unless accepted, this offer shall lapse and the Agent shall return the EARNEST

Y to lhe Buyer

N GH e 2 O 1950 FI5 7 THoE, Lhe F4g-FECS $ny-ag-ss50¢
r's Signatlre) (Date) (Address) (Phone) (SSN/TAX ID)
r's Signature) (Date) (Address) (Phone) (SSN/TAX ID)

ONE
LCEPTANCE OF OFFER TO PURCHASE Seller hereby ACCEPTS the foregoing offer on the terms and conditions specified above

REJECTION Seller hereby REJECTS the foregoing offer (Seller's initials)
'OUNTER OFFER Seller hereby ACCEPTS the foregoing offer SUBJECT TO the exceptions or modifications as specified below or in the attached Addendum, and

sents sard COUNTER OFFER for Buyer's acceptance Buyer shall have untl _[Q_Q (AM/@ & .19 _ZQ(O accept the terms
rcified below

£ Z7cn /e - Yzanky e T T2 By B30 .00 /,m:/( Lenz.

W) ablrs Pock 1afa5]rs §osPM CEoow 017l N_Hpflendl 76§-559]  $29-45-05 K

3r's $gnature) 7 (Dhte) (Time) (Address) (Phone) (SSN/TAX ID)
Migao 7. deé, 8 u I “ n_ Le P g#uy2)
ar's Signature) (Date) (Time) (Address) (Phone) (SSN/TAX ID)

CK ONE
ACCEPTANCE OF COUNTER OFFER Buyer hereby ACCEPTS the COUNTER OFFER

REJECTION Buyer hereby REJECTS the COUNTER OFFER — (Buyer's Initials)
COUNTER OFFER. Buyer hereby ACCEPTS the COUNTER OFFER with modifications on attached Addendum

T LT U el 27O /950 L3 R —
! (Date) ime

er's Sngnaé{e) / (Date) (Time) (*er s Signature)

DOCUMENT RECEIPT
late Law requires Broker to furnish Buyer and Seller with copies of this Agreement bearing all signatures (One of the following alternatives must therefore be completed)

I acknowledge receipt of a final copy of the foregoing Agreement bearing all signatures

ATUBE OF SELLER SIGNAJURE OF BUYER
&E pp&é /;// /77 9_"77[4_2/@&/ 77&7‘/77

Dale

Date

Date
.19 by

O personally caused a final copy of the foregoing Agreement bearing all signatures to be mailed on
tified Mail and return receipt attached hereto to the O setter OJBuyer Sent by

Je three of a four page form
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(Exciysne Aignt 10 Sein

Thig .y wvec 2 legaity SinCing dgreemant Raad « caretully. i not yragerstoo other Juvce.

Memoer of Muttipie Listing Service of the Utan County Boarg of REALTORS™

IN CONSIODERATION of your agreemant 10 (13t (ha MOOEr Ty de3CnOed NeTHNOSOW and 10 yse rEASONA0E elorls 10 And 3§ DUICNESEC OONONOr OF
lenant ihevetore. | hereDy grant 10 YOU for the penod stated herewnbeiow. rom dale Nereo!, the exclusive NGNL 10 3eil, lease COUON Of exCNaNge the
descrineg orcoerty or v part thered!. 3t Ihe pnCe and lerM3 SLated NErRNADOvE, OF 3l IUCH OlNer DNCE Of 18rM3 10 WICN | MaY 2GTEE W WitinG.

Ouring the term ot thus contract. o You ind 2 party wno 3 ready. willing and 20i¢ 10 Duy. lease. 0OUCN Of eXChaNge (he Ge3CNDad DroowrTy o any
D3t (hereol. Al 3aud Orice Or terms. Of 3Ny Other DICE OF lErM3 (0 wnch | may 2Qree 14 wrting, even o | ra(use 0 COnsuMmate he sale. lease. 0OLON
Of exchange. or « (he desCrioed Orooerty Of any oart (hereolss 30d. leased. 00UONEd Or excnanqed durnng sawd term by mysetl O 3ny otver Oarty.
1 aqree 0 Oav the Droxer nsted below § = Lt} ol The Sacs HS1EU SUOnn 30 SuCh JMNer 9nCe 33 | May NEve 3Qrecs ‘0 . writh <}

A Darty wno 13 ready. wiling anNa adie 10 buy. (43se. COUON Of GXCNANGE 13 ONE wNO execules AN agreement, N wriing 10 DUy, iaase. OOUON
of exchange

Uniess otnerwise agreed 10 1 wnting. the lee 10 the Droxer 33 stated apove 3Nail be due and payaole. 1n Ing event a sale 1S Contempiated. on
he date set {or CIO3ING; n the event 3 iea3e 13 Contemptated. 0N the date wnich 13 the lirst day of the iease tern in the event an 0otion 13 Contemoisted.
On (Ne aate INe 0OLON 13 I0 DE exercISec: and in the event an exchange 13 Conlemplated, on the Gate set [Or CI03ING.] herely 2uthonzse the CIONNG agent
{0 di1sDurse 10 the Broxerage the brokerage lee as stated avove.

The tee '0 the broker shail be due and payadle at such umo a3 stated herenatove of !l the descnoed property 3 30id leased. optioned.
exchanged or Otherwise lransterred Of Conveyed wihun __(_L___ days after the expwaton date Of lus CONrACL Or any extension thereod
{Nerewnalter “protection oeriod ). 10 any Party (0 wnNom (Me Oroperty was offered OF INOWN DY Ma. OF yOU. Of any Other DArty Qunng (e term of theg
€CONract or any extension perod thered!l. However. | 3Nail NOt De 00KGated 10 DAY UCH Droker's lee 2 vaiid isung aqreement 13 enteved o dunng
the term ol 3a1d protection penod with anather hcensed real eslate droker Ind 3 3ale, leasa 0DUON Of exchange ol the DrOOerty s made dunng the
term of 3a:d orotecton perod.

| ungerstand Mat the buyer M3y De repreternted by another Droker who aClS as an agent lor the buyet ln order 10 avowd the paymert of 3
separate commussnon 10 you and 10 (he Other Droker and lOr DUrDO3Es Of converienca. | Nereoy authonze Matl YOu May GMAe YOUr COMOENSANON
wilhh (e Duyer 3 Droker. Tiug i3 Jone with (he express understanding that the ot ¢ of payment does noK result 1n of Cause (he
Duyer § broker (0 DecoMae My 2Gent NOT YOUr 3QEN! i Ny way

You are Nereoy JuthOnzed 1§ aCCeOt 3 JeDOsH 33 earnesl money rom any potential buyer on the 200ve-descnoed Orooerty Saxd deposd 18 O
De hetd i the Orokerage trust accoum.

1 NereDy warrant the miormanon on the “Comouter Listing nout Form™ 10 De true and correct and that | Nave Marketadte litie of an other wase
23120l3ned 1gNt 10 seil. lease. 0OUON Of EXCNANGE INQ JEICIDEd OrO0eTlY. @XCEO( 23 Hated | agrew (0 €xecCule (NG NECEISAry JOCUMEN(S Of CONIFaCL
GOUON. Convevance. exCNange Of i€83€ and (0 D/0fAIE GENETal IAXEL. INSUIANCE. rEN3. INIOrEI and Oher ex0enses aflecting Ihe descnbed proverty 10
Ne agreed date of 0OI34330N and 10 (UrMish 3 GOOd aNd MArkeLadie lifle with 30317ACT (0 dale OF at Yy COLON, A PAUCY Of tle Insurance n the aMount
of the pyrcnase once and n ine name of the purcnaser In the event Of 33l 16236, COUON Of excnange of olher than real Prooerty, | agree W Provde
Prooer conveyance and acceotadie evsdence of litle or AgNL 10 seil. lease. 0OLON Of exChange.

ANy CONrOversy Of Claim ansing QUL Of Of reiatNG (0 w3 COMIACL Of Me Dreacn (hereol snad De setlied Dy IOUMENION ACCOGING (O tha rules of
an aroratron 3130CA0n mutually agreeadie 10 you Ind me i an MOUrALON a330CIALION CRANK e Mutually agreed uDON hen dxraton snail
De done accoraing 10 the ruies of the Amencan A A J upon the award rencered by the arOAralons) may be enlered n
20V COUrt Naving junsdiction theceol. Aty SUCH award may «clude costa. -M«cst aAnd reasonanie aftomey § (0ot as Mey be dreclad Dy the aronraton(sy

You are NereDY JUINOMIZED 10 COLEA HNANCIEL WHOIMALON FOM afy MOCIQEQE Of Other DArTy NOMGING 3 en Of iNterest On (he descTibed Property
And | agree 10 executa any addiONal JOCUMents thal May De NECessary {0r YOU 0 00laIN e NaNaal «NIOrMation. You are heredy authonzed and
N3Urucled 10 oder thes orooerty thcough the Mullioie Lisung Serwce of ine Boara of Reaitors 10 wiuch you betong.

You are NereDy authorited 10 OISCE AN 200700NAIE QN ON (he descnoed Drooerty

You are neregy authonzed and «ilructed 10 Nave 3 key DOX nsialled on Ihe described Droperty | accent the full responsitiity for any loss or
Jamaqe that mugnt result from the use oOf the key DOL. irom any SOurCe whatsoever | agree 10 hoid you and the Board of Reallors 10 wiwch you Detong
and 13 Muitiole Lisung Service harmiess lIrom any 1033 O daMage INat MQNt result from e use O! Tha key DO, IFOM any OUCCS wNaTSOeveY.

The commeanons 0ayaoie 0r the 3ale. ledsa. COUON, €XCNANGE. Of MENSQEMENt Of PrOOerty are NOL 38t by any board ol REAUTORS™ or Muitpie
Lising Service 0 11 any manner other INAN Detween the Nroker and me.

YOu are neveoy authonzed 10 yse ANy INIOIMALON relatve 10 (he ldle, lgase. COUON O exchange of the descrided ProOe(ty in any data compded
Oy the 80ara of Reanors or Multipte Listing Service.

YOou are Nereoy Juthonzed and instructed 10 Drovide tiMery NOLCE Of status CRaANges 10 that Multliole Lising Serwice. inCluding sales nformanon
UOON 3ate Of the Orooerty. INCIUTING (e JeNing DAICE. 16A34 NIOIMALON UOON ease Ol INe DrO0erTY INCIUAING (NG lease DMICE 0OHUON MIOIMAENON LOON
00HON Of tNe DO Ty INCIUAING INe 00UON DACE. ANA. EXCNANGE WIOMANON UCON EXCNANGE Of LN DrODEITY INCIUGING 2 CEICHOUON Of Al PAODerty
excnhanged.

You are herevy authonzed 1o permd Multiple Lsung Sefvice 10 ditsenvnale 3ales. lease. CXCNANGE Of OOUON KIIOMMANON UDAN Closng 3 3ales,
fease. excnange or aotwa transaction.

Succeesors and Assigna. Ak COvenanis and greements CONWiIned Nerein 3Nal ure 10 he Denet of tha Dartes Neveto and thew respecive
UCCH s anc gns. This Agr may Not be 333:9Nact Dy SNer DErty NEreT0 wANOUT (NG ONOr wiiflen CoNsent Of the NONAIIGUNG Dar Y

Modification, Ameadment, Waiver NO MOJIECAUON. aMendMment or wamer Of this AGreement 3nail De eflective uNess J00rOved 1N writing by both
Darties nereto

Severansity ‘AN ie. each D of thrs Agreement snad De terpreted n SUCh Manner as 10 De effecive and vaud unoer
doohicanie faw. Oul if sSuCh Novision Of (T Agreement ry heid 1O oc WVRIK, HEGE OF UNENICICEROW N SNy EIDECT SUCH PrOvISION will De netlective
Oonly (0 the extent of such y. dhagality or unentor bety G the remancer of tha AQreement Or any Drowson hereol.

Entire Ag: This Age ¢ dies the CO q¢ ANd UNGErLANaING Of Ihe DArties Nereto with re3Oect 10 (N SUDIEC! Malter
Rereo! and sypersedes and preemots ANy OrOr UNdErstanaings. g Of 1RO 8 Oy Of Detween the pastien. witlen or oral (hat may
have reiated to he suDIEC! marter heveol in any way

Gaverrung Law. This Agreement snai be construed DOIN a3 10 vahdity and DerforMance and eniorced m
of Utan.

USTED PROPERTY A}zlula L ST X0 A2 TH [ RO FAsT
L HT Lornrt
Can

wnth the laws of the Slawe
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rAneNES, | UTAH CO. BOARD OF REALTORS | M\8 ¢ rortoususeom  ReLIST
N D LOTS/ Computer Listing Input Form No
ACREAGES * = Optional input for Non-Applicable Information Onty PREVIOUS MLS &
PROPERTY TYPE (Xonty 1) AREA (X onty 1) UST PRICE
Lots ! Os [aRE] 0w s U BIQEZQQ
g e EEA (é] 4 g e @ 2 LIST DATE (01-JAN-87)
° 15 22 -t st ; a.
g g Hie D2 EXP. DATE (01-JAN-87)
o3 B B 211} kalyl - 51}

7

ADORESS & AD lém Zneer NAME/NUMBER (0o Not Abbrewatel *CROSS ST. # (aox; QUADRANT
Q Q Q ' : : x n (X on
*SUBDIVISION/LOT # ZONING NORTH l% EAST
LiLitl [ 1] HJ- s O soutn w D west
ELEM NAME J[HS AME HS NAME
! HAVIIA] £ N/8 RANGE £/W RANGE
SELEM JRANS (X onty 1y < JRHS JRANS (X onéy 1) *SAWS TRANS (X ongy 1)
Bus W O waik Bus W O wan ® O 8us W R Waik For 1t [L]Zlﬂa_]
OWNERSHIP
OWNER NAME OWNER PHONE POSSESSION (X onty 1) OCCUPANCY (x w2 APPOINTMENT (x w0 4)
w O immediate ON (] Owner ON _[], Cafl Owner
O-BIAXT 55 sow an O] Renter WX cano
VA Vi Call Occupant
*OCCUPANT/APPOINTMENT *OCC/APT PHONE ¥ L) CatltOrnegouate Management Ca KO Keyaiio "
(Mgmt Co)
MQM_LMDLJJ w -Glsra /) ug oy Aool Necessary
Msanagement Co
FINANCIAL
TAX (O# TAXES LOAN TYPE (X 1t and 2nd
m *MORTGAGEE( M [0 Ferm Home TERMS (xuoto 81
UBI-bbR- ldﬂ_l_’ llllJJlL'!llll FL O FederaiLandBank €8 B Casn
*1 BAL (€er Doser Amount *28AL (Enter Dotlar Amount) g 8 c"“"‘:"ml :: o Seller Finance
. Gom- Assume
sULLLLLL T olALLLLLLLT A onas wn O & 0 Exchange
ENCUMBRANCES or O Omor 88 O Subordination
*1INTEREST *2INTEREST None wr O wrep
sLALLLILL L wn D o
wl | jol 111 wl | jol | 1] ot
*ADO(TIONAL PMT *FEES/ASSESSMENTS L0 0O Leese Option
*1 PAYMENT (Enter Dotlar Amount *2 PAYMENT (Enier Dotiar Amount (X ondy 1) LE O Lease Onty
sl LLALL L] GR O Griing or O Other
sLLLILLLY sLLLILLL] ASSUME EXISTING LOAN LE O Lease
*{PMT TYPE (Xxonty 1) *2PMT TYPE (X onvy 1) (Xuoto2) or O Other
F O Fixed € O Fued € O vYesatcurrent rate *PRICE PER ACRE
A O Adustaie A O Agustabie 10 ve TN ot increese C
“1PMT INC Ceclo s Avles)  *2PMT INC (Croke As Avies) B Mo .8 CESMENTS X ot
P LT 1 M(MMY P LTI M (MMI) Calit A ‘53”3 - Xonly 1
*1# OF PAYMENTS peryear *28 OF PAYMENTS peryesr °*DOWN PAYMENT ~ Not Paid
" 1 Loan 2 (Enter $ amount other than refinance) None
oan
L sLILL LI
DESCRIPTION
HOME ‘TOTALSQFT *TOTAL BEDROOMS *TOTAL BATHROOMS *YEAR BUILT *NEW CONSTRUCTION
YO Yes U O Under Construction
. ittty L Ly Lty TO re
TERRAIN (X oy 1) BOIL TYPE (X onty 1) *WATER SHARES (X w102) 'ACREAGE LEASED (Xony 1)
L Flat w Loam ow Owned st O
GR Gradual Stope Sandy 13 Rented m O rouu
8 Steep Siope ct 0 cuy wt D wen 8T ) State
O Hay ®x O Rocky se O Spangs or O Other
ot O Mounusm GR O Gavet CR O Creeks
0O Ore 8 0 Marsh
AL O Akatine ) Unknoen

“IMPROVEMENTS (x w010}

*EQUIPMENT (X a¢ avplies) *VEGETATION (X wt03)

*CROPS (xupto 3)

*UTILITIES (xuwoto 8}

(Aopurtenant Structures/ ME [ Muking Equioment 08 0 OekBrush Mg Attatta £L 3~ Etect

:‘g“hm /’491.7 rg 8 :_::'am«;. 38 u::-« g:u g;:m [ Netural Gas

:N‘D ::'."d. 88 () Sonnkier System %G O Natural Grass ar O Aooles w0 imgation

cn O Coml G€ [J Gram Elevator o (J Pines PR O Pears sw (0 Sewer

oK O Bumhouse 8t O Sdos As8 O Aspen AC O Aoncots As O Approvedtor Septxc Tank

8 Sagebrush P€ O Peaches ST O Seotc Tank

wi [ warehouse m%. Other CH O Cherries wiL O we

gg Son oo TC O Truck Crops we O wet Permit

wue O u.mlmmi:cwnm 8L 1 Sdege #r 0] Procane

RE nm, LR s &

€G O Curt & Gutter

8P [ Busding Permit Availabie

sw (O Sidewsk

*SOURCE WATER SHARES *TOTAL ACRES *RANGE *ORY

e MUTAAD UL O 16 IAMERALCHA || (| | KlelsT] LIL1JeLL| LLLIjeLL]

Boeikd 11111 *CULTIVATEDACRES *PASTURE *DEEDED

*LOT SIZE/DESCRIPTION s Lttt LLttd

CLUUL LU b b ettty .,E:f:i, .o..c,.‘,.:u'J .mm"‘u

Gt LLLeE] ] LLldjell] LLLLielLl

emacuwery | | 1L bV L LB PR PP bbb bbbl

euvestock L L L L L P L Pttt ettt erertitrtitrgd

*REMARKS (For New C Or C Lot Type, And R-Vaiue Of tnsuiation i Al Areas Of The Property) Comoeraste arount

Lot eeerererieey” %Ll R
rinm en [Z1516)- I/ Vit rwe commascn - X Tenen

ENYCOOE ooonw  SUBAGT COMM |ea 0
A 144 Comacn X

D (Date Form R | horedy and instruct the i-ww.ﬂowMOHunbondautotmuts.mmcmwmmuomhhwmm
information. The MLS may to s ) 9 & Copy of thus agreement and wamant the
wormation contamed hereon to be W'.d.
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AREAS

1 THRU 23

FOR
SALE

PeY,EID /ACK

000 LEH
OWN

LLP

.2 1939 101 W MAIN ST cO N

YRBLT
POSS occe

OoCu M D PENNYS m768 9214 aPPTLO0,0C

c-3

¢ 497 225 S 850 E [ G-C1
12 000 LEHT YRBLY

fOWN PH ross UC occe
OCM VACANT LAND  PH 756-3591 aPPTLO,NA
LLp

FﬁM

PRICED 0 SELL FAST! GR
ST, MANY OCI‘HERCIAL S

LAGTDALE C JOHNSON PN 225 3910 BKRCW 3

SL N [3 LEAS PER Ist | N LS LEAS PER
18aL O 28aL O ADDE O 18AL 28AL ADOE
WNT 000 & O 28T 000 # O APMTO INT [} 2T ] AT
ww 0 2PuT 0 oNPMT S 1P Faa¥it oNPVT S

1PTY  INC 2PTY  ASMIS P TX 206 {WC wrY  WC 2PTY  ASMTS  TX 55
u) 01-026-0017 10 Gsi § T0 13-015-0027 w1 G ¢
TY TMCV,CS L#0 Vacs TY T™«CVY,CS LE vacs
151,568 Lot 20 X 81.5 TOES 1SQ 0 Lor TOES
0s0 BLDTYP CM,RO,HO NOL § osa BLDTYP nOCS
8Us OPEN ACR (23 CAPRTX Bus ACR 1.86 Px CAPRTX
VY PS AP SO CH aC HEAT GS VTUW40 PS 3 AP SO CH AC HEAY
NC HV PV RFAS NC RFOT
[af%

(23 UT /MY
JAL SITE ONJI-15 HIGH VISIBILITY, NEXT TO NEW

LsT

-Actm SUE 756 7574 BB 41
R LsT

LAGT LLOYD BROOKS 768 INT uncou 1)

) N

X N T0 I-15 GOOD

“AY XPOS(RE

HIGH V SABIL

Y
RESTOREI) ARLY ARCHITECTlRE

PHOTO NOT AVAILABLE PHOTO NOT AVAILABLE
%
AT THIS TIME AT THIS TIME
133111 /ACR 750,000/
4 7
¢ 99263 975 W STATE ST C10 N  G-C1 ¢ 1249 46 W MAIN C-0 ¢ 95 425 S 850 £ c G-C1
4,900 YRBLY CO: 9,500 LEHT YRBLY 50,000 L EHT YRBLY [0}
lowWN R, PH - POSS occe OWN POSS occp OWN Poss UC occp VA
OCM VACANT PH225-1500 APPTNA ocM PINE VALLEYL PN756-3581 APPTON,LO OCM VACANT LAND PH756—3591 APPTLO,NA
e P
#&L N L LEAS PER stB.L ~ LS LEAS PER jls_l L ] Ls LEAS PER
1BAL 2BAL ADDE 18AL 2BAL ADDE BAL 28AL ADDE
INT [ ] 2NT ] APMT WNT 13,500 #12 2T ] APMT f ] a7 # APl
1P 2eMT oNPUTS 1P 301 2T DNPTS lM 2euT ONPuTS
w~C 1PTY  INC 2PTY  ASMTS  TX 95 {wC Pl 1PTY F INC 2PTY  ASMTS TX 263 IwC 1PTY  NC 2°PTY  ASMTS X 157
TO 12-018-0017 w1 Gst § TO 01-036-0012 w1 GSI § TI0 13-016-0025 MT Gst ¢
TY T™CS Lf vacs TYCV T™CV LE vacs TY TMCV,CS Ls vacs
Ts018,908 (OT S8 X 326 TOES 1500 LOT BOX40 TOES 1sQ 0 LOT 503 X 43S TOES
050 BLDTYP NOIL $ 050800 BLDTYP CM NOI'S 0sQ BLOTYP NOL S
BUS ACR .45 PX CAPRTX BUS REAL ESTATE  ACR PK CAPRTX jeus ACR  5.00 px CAPRTX
v PS AP SO CH AC HEAT OT VT120 PS 1 AP SD CH  ACEV HEAT GS VTWM40 PS 3 AP SO CH AC HEAT
NC RFOT mc RS RFSH INC /FOT

PH - [ Lsv FIRM £V PH 58 LS
um B8ILL Btrouﬂ PH 489-4980 BKRCOM & PH 756 4340 axacou 3 I
p 1 \—/
v o,
o : - PHOTO NOT AVAILABLE PHOTO NOT AVAILABLE

o ol AT THIS TIME AT THIS TIME
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JENDUM/COUNTER OFF.
TO EARNEST MONEY SALES AGREEMENT

This ADOENOUM/COUNTER OFFER constitutes. ( ) & CQUNTER OFFER (x an ADDENOUM to that EARNEST MONEY

SALES AGREEMENT (THE AGREEMENT) dated the _Us day ot 2S5, . 19 P/ vetweea CAREL

el as buyer(s), and ML_}éML_A{_%s&___a selier(s).

covering rea! propecy, described as follows:
A ALl X /3> A& &, Al sorgat 2/l Lol & 4 VIR I? C Zu Al &

A -/ )/ a/h% ? (X 2 as - X -L-’- DO (X))

The following terms are hereb§ incorgorated as part of THE AGREEMENT:

_C:M_mzac__ﬁ_ w ﬂwi:

RIS Alrecrmecall SHEALE &r Closcer xS o Srcone

Mcﬁrl (=< 2) ~ 222/

All other termg of THE AGREEMENT shall remain the same. ()QS«II« ( ) Buyer shalt have until _éﬁ.&_ (A.M.
19ﬂ 1o accept the terms specified above. Unless 3o accepted this Addendum shall lapse.

Oste )X /7 71“?— /?7/ Signaturg of () Seller () Buyer

Time A___Jieo .M.)

ACCEPTANCE/COUNTER OFFER/REJECTION

Check One
00 ( herady ACCEPT the foregoing on the terms spacified above.
( ) ! heredy ACCEPT the foregoing SUBJECT TO the exceptions ,.hown on the attached Addendum.

< iiEZﬁM:EZA ¥ fhéa A4 Qﬂ 22 ?(7 5700 g1’
Signature Stgnety ’ Oet, Z Tim
j (Inmclc) P “lt-/k/

() Uhereby reject the foregoing

OOCUMENT RECEIPT
ge receipt of a final copy of the foregoing bearing alt .lgnnuru

FHetlse 277y /72
L, Ypetts, ;19)17

K| { ickno»n

e of Buyer(s) Date Signature of Se
( ) ! perscnally caused a final copy of the foregoing besring appropriate signatures to be mailed on -
19 by Certified Malil and return receiot attached hereto to the ( ) Seller () Buyer.

Sent by

This torm nag b«a@m Oy the Utsh Reat Esate Commission.



UTAH COUNTY BUARD OF REALTORS -- MULTIPLE LISTING SERVICE

changes MUST be reported to the Multiple Listing Service within 2 working days or 48 hours by listing office.
MLS CANNOT ACCEPT CHANGES OR SOLD INFORMATION ON EXPIRED LISTINGS.

N¢ 7920
s 13125 1 | Property Address &700 AJ. Z. 4[:4/2 T Area DBlJ]
ner's Name_/2741H45:) Y ec < Date Reported %
ting Company%%ﬁl&ﬂLﬁ%{# Company Code No.
Jorted by ‘Z = / -

Complete Applicable Sections Only

" e e e o atn Gm emn emm e G G e Gm e w mm e e —— wwr me  ww mm e e e o G e - o e e e Gme e G e G en Gae e G - - e

Status: (Check One Box Only)

(01 JAN 90)
S Sold and Closed
somplete all Information OU Under Contract Datel L -0y -0
selling Price BEEEEEENE 0C  Under Contract with
ferms/Loan Type l_.l__l Contingencies Date (I T I T O I
losing Date Ly - e - LJ._’
selling Office Code REEEEE gA Co-_'ltract Failed
‘elling Agent Code Lty Reinstate Date LI J - LLLT-LL]J
————————————————— Nﬁsc-:-elan-eo;s_cga;ge_s_—__———._-—_—_--—-~——-
Feature ltem Old New
e from to
inge from to
inge from to
Remarks R1
At rrrrrereepereerret e ettt rrld
Remarks R2
Pretrrererrebrrerreeeere et ettt
THESE CHANGES REQUIRE SELLER'S SIGNATURE
©1 Jdan 90
— Listing Date Change from LI 0 e O B e to I R O I I A I O
Expiration Date Change from  |3|/] - mgjﬂ [Z[LI to Zlol - LSEIQI - 21/]
Price Change From Ll 1] to Lttt igdd

“s Signaturex.wrﬁ%"/ p —% %A!A,u _4% )Puw/a J0__Date L7 M J/?/

PROPERTY WITHDRAWAL DEPOSITION
change requires a copy of the withdrawal agreement attached to this form. . EXHIBIT

¥

D CW Conditional Withdrawal Z.
[:] UW Unconditional Withdrawal

— e e e e e e o e e e e e e - e e G G e Gwn Gun G e e G GEm G . e G G e e e e - — —— —

Rec'd Computer entry
APPROVED FORM - UTAH COUNTY BOARD OF REALTORS



DENDUM/COUNTER OFFL..
TO EARNEST MONEY SALES AGREEMENT

This ADOENOUM/COUNTER OFFER constiutes. ( ) a COUNTEROFFER (X sa ADDENDUM to that EARNEST MONEY

SALES AGREEMENT (THE AGREEMENT) dated the R dayof __OCTOMLA 19 PO vorweon CALL T

AL on. 8s buyer(s). and W#MA_’QQG&_“ saller(s),

covering real proparty described as follows.

W@QL@L@Z £ /3 ‘&oz a3
e {following teems are hereby incorporated as part of T{«(E AGREEMENT:
SIUIL_TirmC T AAL s

=L IAAINAL S /2 ) L 2% A 1LY A

&

Alf other terms of THE AGREEMENT shall remain the same ( ) Seller OQ Buyer shall have untud _Z_a_:a;. (A M@_

92%&_ 19ﬂ to0 accept the terms spacified above Uniess 8o accepted this Addendum shall lapse.

Date Signature of M Sellec () Buyer

Time 630

7

ACCEPTANCEICOUNTER OFFER/REJECTION

Check Ong

{ hereby ACCEPT the foregoing on the terms gpecified above
( ) I hereby ACCEPT the foregoing SUBJECT TO the exceptions shown on the attached Addendum.

772 70 oo
Sigfature Signstyre Date Time
( ) ! hereby reject the foregoing (1nitiatg)
L —— — ———
DOCUMENT RECEIPT

x_ t acknowledge receipt of @ final copy of the foregoing bearing all signatures,

X&"‘@ }/ Y22 ST 72/

Signature of Buye«(s) Oate Signaturg of SelleKs
( ) | personally caused a final copy of the foregoing bearing appropnate signatures to be mailed on

>7/9/
27/

19 by Certified Mail and ratucn receipt attached hereto to the () Seller { ) Buyex. = DEPOSITION
Sent by é EX BIT
This torm has been @vcd by the Utah Real Estate Commuasion, g Yy
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All changes MUST be reported tc Multiple Listing Service within 2 .. .king days or 48 hours by listing offi
THE MLS CANNOT ACCEPT CH~:.wGES OR SOLD INFORMATION ON EXPIRED LISTINGS.
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CARL OR DIMPLE MELLOR 1.7¢
UC. C191534  UC. 74631384
€35 NORTH 940 BAST PH, 7080085
UTAH 84043

G >
Grom, Uveh BO6Y y

sio Fersa? gt o Lo e
j-1032L3??PRSN 0000e2073r 3850

L

Received the above check this ;% 2 day of September 1991. Said money is

down payment toward the purchase of’approx 8.5 acres at 1200 East State Street,
Lehi, Utah. These funds will be deducted from the total purchase price at

time of closing.




Minutes of the Lehi City Planning and Zoning Meeting held January
9, 1992, at 7:00 p.m. in the City Council Chambers.

Members Present: Bob Park, Ron Smith, Brent Loveridge, Mont
Peterson, Marlin Peterson

Members Absent: Ted Rampton

Others Present: Bob Kunz, Don Pinkham, Dianna Webb, Craig Gibbs,
Shawn Anderson, Robert M. Anderson, Elaine B.
Talley, David W. Talley, Reed Sunderland, Wayne
Carlton, Howard H. Johnson, Deane Lindstrom,
Larry Lindstrom, LaVar Bateman, Tamra Jones, Dale
C. Jones, Margaret Russon, Brad Sunderland, Jim
Yates, Morray Yates, Lester Barber Sr., Mayor Guy
Cash, Bruce Chesnut, Doug Hall, Johnny Barnes

A motion was made by Brent Loveridge to approve the minutes of the
December 26, 1991, Planning and 2Zoning Meeting as recorded;
seconded by Ron Smith. Voting was unanimous in the affirmative.

Jim Yates - Preliminary approval for a Commercial Subdivision

Jim Yates and Morray Yates were present to request preliminary
approval for a commercial subdivision of approximately 15 acres at
about 1500 North Trinnaman Lane in an existing GC-1 zone. (It was
noted that under changes in the master plan soon to be implemented,
the GC-1 zoning would be reclassified as GC-2.)

Bob Kunz explained that under state law, up to 10 lots on this
commercial property could be sold by metes and bounds as long as
preliminary subdivision approval had been given by the planning
commission and the city council.

Morray Yates stated that 1lots 1, 2, 3, & 4 as shown on the
preliminary plat had been sold to Lester Barber. This included
approximately 3.5 acres. One additional 1lot had been sold to
Johnson Medical by the previous owner of the property, Mr. Mulcock.
The remaining unplatted property has drainage problems that need to
be worked out and would not be developed at the present time.
Approximately 23 feet of property along 1500 North would have to be
deeded to the city to widen the street to required specifications.
An 80 foot access was also necessary to square up the junction of
1500 North and State Street. The developers agreed to deed this
property to the city for the streets. City services were available
to the property.

Several citizens were present to express concerns about allowable
uses in the GC-2 zone, increased traffic problems, and protecting
the integrity of their neighborhood.

Bob Kunz explained that because lot #1 is adjacent to residential
zoning, this 1lot would have to meet residential setback
requirements as well as fencing and screening requirements. A 6



foot light-obscuring fence would be required along the property
line separating it from the Evans property. All lots would be
subject to site plan review and city ordinance requirements,
including curb, gutter and sidewalk.

Bob Park called for a motion to approve or disapprove the request.
He cautioned the commission that no action constitutes approval in
30 days.

A motion was made by Brent Loveridge to give preliminary approval
for a commercial subdivision of approximately 15 acres at about
1500 North Trinnaman Lane 1in an existing GC-1 zone with the
stipulations that there would be no development on the unplatted
lands until drainage problems were solved and that the property
necessary for widening the roads as discussed be deeded to the
city; seconded by Mont Peterson with the comment that uses on the
property should be screened carefully by the site plan committee.
Voting was as follows: Brent Loveridge - yes, Mont Peterson - yes,
Ron Smith - yes, Marlin-Peterson - no.

V. Bullock - Anmnexation

Bruce Chesnut was representing Vera Bullock in requesting
annexation of approximately 5.36 acres to RA-1 at about 2305 North

600 West. This property had been part of the John Roberts
Annexation that was considered at the previous planning commission
meeting. John Roberts and Elden Osborne had withdrawn their

petitions for annexation, leaving Mrs. Bullock as the only
applicant. The property was contiguous to an R-1 zone. Plans for
the property included a subdivision of approximately twelve 15,000
square foot lots. Sewer was at 2100 North 600 West. The developer
would be required to extend the sewer to the development. Other
services were available. The impact statement was read by Bob
Park. The developer understood that although an RA-1 zoning had
been requested, no animal rights would be included because of the
planned 15,000 square foot lot sizes.

A motion was made by Ron Smith to approve the V. Bullock Annexation
of approximately 5.36 acres to RA-1 at about 2305 North 600 West
with the stipulation that the required water shares be dedicated to
the city; seconded by Marlin Peterson. Voting was unanimous in the
affirmative.

Dean A. Mackintosh - Annexation

Bruce Chesnut was representing property owners Dean Mackintosh,
Jane Hadfield and John Hadfield in requesting annexation of
approximately 29 acres to A-1 at about 1050 East on 3100 North.
Approximately 3 acres of city owned property was also included in
this request. There was presently no sewer available to the
property. Any development would have to be done on septic tanks.

Present city ordinances regulating the minimum lot size allowed for
septic tanks was discussed. There was some confusion as to whether



or not the grace period for allowing septic tanks on lots of less
than 3 acres extended by the city council to existing properties
would also cover new annexations. Mayor Cash suggested that Ron
Smith talk with city attorney, Ken Rushton, for clarification on
the matter.

The planning commission felt that this gquestion needed to be
answered before approval could be given for the annexation. A
motion was made by Marlin Peterson to table the Mackintosh
Annexation request until the next meeting; seconded by Ron Smith.
Voting was unanimous in the affirmative.

I. Mahlon and Marie M. Peck - Annexation

Bruce Chesnut was representing I. Mahlon and Marie M. Peck in
requesting annexation of approximately 9 acres as GC-2 at about 300
North on 1200 East. Mr. Chesnut stated that by including the
railroad tracks and State Street to make the Peck property
contiguous with the city boundary to the south, the annexation
would total approximately 11 acres. GC-2 zoning had been requested
to allow for commercial development along State Street with the
possibility of fourplexes on the north end of the property next to
the current residential area. The plan was not for a development
of fourplexes, but rather one or two constructed as a buffer
between the commercial and residential zones.

Bob Kunz explained that any fourplex built in a GC-2 zone would
have to be approved by the planning commission and the city council
as a buffer between zones.

All city services were available across State Street to the south
of the proposed annexation. It would be possible to extend some
services from the north of the property if dJdesired by the
developer.

A motion was made by Marlin Peterson to approve the Peck Annexation
of approximately 11 acres to GC-2 at about 300 North on 1200 East;
seconded by Ron Smith. Voting was unanimous in the affirmative.

Bob Park suggested that the developer consider putting a road on
the north side of the tracks for access to the property rather than
crossing the tracks for access.

Sunny Wen - Annexation

Craig Gibbs was representing Sunny Wen in requesting annexation of
approximately 1 acre to RA-1 at about 1250 East on 900 North.

Bob Park explained that this annexation request had been considered
by both the planning commission and the city council. By failing
to take action on the request, the planning commission had, in
fact, approved the annexation and passed it on to the city council.
The city council had voted to deny the request. Mr. Park asked Mr.
Gibbs to explain any changes or new information that had caused Mr.



TRUST DEED NOTE

DO NOT DESTROY THIS NOTE: When paid, this note, with Trust Deed securing same, must be surrendered

fo Trustee for cancellation, before reconveyance will be made

88,880.00 PROVO, UTAH

1600090 Down P“Y"‘C"T MARCH 30th 92

/l/gr{/xgo 00 19

FOR VALUE RECFIVED, the undetsigaed, jointly and severally, promise to pay to the order of

MAHLON PECK & FAMILY, INC.

EIGHTY-EIGHT THOUSAND EIGHT HUNDRED EIGHTY & NO/100————- DOI LARS ($ 88,880.00

)
together with iaterest from date ac¢ the rate of EIGHT per ceat ( 8 %) pet sanum oa

the unpaid principal, sad principal and interest payable as follows:

TFRMS AND CONDITIONS OF THIS NOTE ARE CONTAINED
UPON ATTACHED EXHIBIT A.

Each payment shall be spplied fiest to accrued interest and the balance to the reduction of principal Aay
such instaliment not paid when due shall bear interest thereafter at the rate of per
cent ( %) per snnum until paid

1€ default occuts ja the payment of said instaliments of principal and interest or any part thereof, or in
the petformance of any ageeement contained in the Irust Deed secucing this note, the holder hereof, at us
option and without notice ot demand, may dedate the eatite ptincipal balance sad accrued interest due and

payable

If dhis note is collected by an attorney after default ia the payment of principal or interest, either with
ot without suit, the undersigned, jountly and severally, agtee to pay all costs aad expeases of collection including
a reasonable attorney's fee

The makets, sutettes, guataators aud eundotsers hereof severally waive presentmeat for paymeat, demand
and notice of dishonor aad nonpayment of this note, and consent to any sad all extensions of time, renewals,
waivers or modifications that may be granted by the holder hereof with respect to the payment or other pro
visions of this note, and to the release of aay security, or any part thereof, with or without substitution

This note is secuted by a Trust Deed of even date herewith

&Aé% 77/2(41/
&7&&£, Dt 6@

BLANK NO 8139 O cemMria co — 3213 80 2000 €AST — ALY LAKE CITY
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SELLERS COPY
~ FILE NO 18447
ESCROW NO 18447

DATED 03/30/92

PRORATED TO 03/30/92

\UYER: CARL J. MELLOR AND DIMPLE A. MELLOR

SELLER: MAHLON PECK & FAMILY, INC.

BROKER: C-21 ROBINSON/WILSON REALTY

PROPERTY ADDRESS: VACANT LAND - STATE ROAD, LEHI, UT 84043

SELLERS MAILING ADDRESS: 10171 NORTH 6800 WEST, HIGHLAND, UT 84003
TYPE OF TRANSACTION:

PURCHASE PRICE. ... ittt eieeeeeeeeaeeaasooeosacsacssossseasscsasscasccssascs $
INSURANCE: BUYER TO PROVIDE OWN FIRE INSURANCE COVERAGE........... S
TOTAL PURCHASE PRICE AND CREDITS DUE SELLER.........cc0.. ceeccccne $

LESS CREDITS TO BUYER

LOAN ASSUMED/CONTRACT TO SELLER AS OF

DJEPOSIT WITH SELLER..... e e eee e e et e e e et escaeeaan $ 2,500.00
TOTAL CREDITS TO BUYERS......c... t eccecccecacecacccaceceacccncceas S
NET EQUITY BEFORE EXPENSES. ... cceeeeeeeaaaeeeeeeccceccsssaaeccsnns S
ZIXPENSES OF THE SELLER
SAYOFF TAXES ROLLBACK TAXES . .. i veteeeceacsceanacaanees $ 4,560.72
SOMMISSION TO C-21 ROBINSON/WILSON REALTY ... unnn. $ 8,092.80
"ITLE INSURANCE TO PROVO ABSTRACT COMPANY, INC........ S 677.50
“OSING FEE TO PROVO ABSTRACT COMPANY, INC....vvevuuun s 75.00
CROW FEE TO WASATCH BANK. ..ttt tteeeeeeaacoosaaecncessse S 37.50
'OTAL EXPENSES FOR SELLER.....ceccecceacens. e e eccccecccacoacaaeaaaa S
{ET DUE TO SELLER. . .. cccceccecaacacas e eecceccacececccacoscacaccann $

THE OXDERSIGNED, BY THE SIGNING OF THIS DOCUKENT, HEREBI ACKNOWLEDGE RECEIPY
P A COPT OF THE SAME AXD AGREE 10 GENERAL INSTRUCTIONS SET FORTH ON THE REVERSE
IDE AXD INCORPORATED HEREIN. THIS COVERS MONEY SETTLENENT OXLY. ANT PAPERS 10
BICHE YOU ARE EXNTITLED WILL POLLOW.

(Co.om.. ﬁ](}\ 0. MAHLON PECK & FAMILY INC.

134,880.0

134,880.0

91,380.0

43,500.0

13,443.5:

30,056.4!

CLOSING OFFICER ;jf }ﬁﬁhﬁérv ]:%hyé

SELLERS
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e v O AT PSR TC
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DEED OF TRUST

THIS DEED OF TRUST IS DATED MARCH 31, 1962, among Car J. Meltor and Dimple A. Mellor, whoee address
Is 895 North 940 East, v 3hbi, UT 84043 (referred t0 below & “Trustor”); Wasesich Beni, whoee address is 620
East Main, P.O. Box 97, Leil, UT 84043 (referred 0 below sometimes as "Lender” and sometimes ss
"Beneficlary”); snd Wegeich Bank, Leii Office, whoee address ls 620 Eset Main, Lehi, Ut 84043 (referred %0
below as "Trustee™).

CONVEYANCE AMD GRAXNT. Fer velusbie soneiderstion, Truster irrevocsbly grants and esnveys e Trustes in trust, with pewer of sale, for the
beneft of Lander as Beneficlary, of of Trustor's right, Se, and interest in and 1 the folowing described redl property, 1ogether with all endeting o0
e il vv.: mdd‘o'- . ool relating - “
gt ook In YEikes with dich or ITigalsn )
ot o e . e Bt s ey W0t ey Nah Couirsy, w-umm-nm

See Attached Exhib ..

The Reel Property oc its address ls commonly known as 850 Eset Main Street, Lehl, UT 84043. V
TWMWBW(&M.MMMMdTﬂNddMMMU\dt—‘dhmbdmu\d
Aure leases of the Property and el Reris rom the Property. In addiion, Trustor grants Lender & Urdk i Code arity by n the
Rents and the Personal Property defined below

OEFINITIONS., mmmumnmmmwhmwam Terma not otherwise defined in this Deed of

Trust shed have the meanings aftributed 1 such temms In the Unio o Code. AT © doder shell mean amounts in lewhul
maney of the Uned Stetes of Amarica.
Senefisiary. The word “Beneficiary” means Wasatch Bank, s s and assigne. Wasatch Bank siso ks referred 10 s “Lender” in this Deed
of Trust.
Deed of Trust. The words “Deed of TrusC mean this Deed of Trust among Truestor, Lender, and Trustes, and includes withowt & ol

assigrment and secutiy irerest provisions releting 18 the Personel Property and Rents.

Guarentor. The word “Guerentor” meens and includes without Gmitation, eny and el guarentons, suredes, and accommmodetion pardes in
CONNECEdN with the incdeblednecs

nprovementa. The word TTmprovements” mwens end includes wlthout ol esdeting and fsture kmprovements, fixtures, buldings,
fuckres, Mobile homss afftred 0n the Red Property, tacies addiions and other constructon on the Real Property
Indebledness. The word “Indebtedness” meens el principel end inerest peayable under the Note and any amounts expended or advanced by

Lander 10 diechargs obligasions of Trustor or espensss inoured by Trustes or Lender 1 entoros obligations of Truetor under this Deed of Truet,
10gether with interest 0N sUCh AMOUMS 88 proviced In this Deed of Truet.

Lender. The word “Lender” means Wasetch Bank, it sucosesors and aseigns.
mmmm'mummmu.tmhhpdndpdm om Trustor © Lender,
nouther with of renewsls, edensions, modifications, refnancings, and substitons for the Not. < - 8 . THE NOTE
CONTAIMS A VARIALE INTEREST RATE.

Personal Property. The words “Persons Property” meen el equipment, fidures, and other arcies of personal property now of hereafier owned

m)mnu-umwanm

Property. The word “Property” means colectively the Redl Property and the Personal Property.

Real Property. The words “Reel Property” meen the property, & and righs d ebave in the “Conveyence and Grant" eecton.
Relxted Decumentn. m:na‘anm“mMdemmmbm
wmmmmmmum“doﬁmv rhather now or

bl

Renta. mmwmummmmnmm“mmmmmwmn
Property.

Trustes. The word “Trustes” means Wasatch Bank, Lati Ofios and any subSEiAS OF $LOCSSSOr TUSISes.
Truster. The word “Trustor® meens any end o pereons and entiles emscuing this Deed of Trust, including without ik ol Vi d

TS DEED OF TRUST, INCLUDING THE ASSIGNMENT OF RENTS AMD THE SECURITY INTEREST IN THE AENTS AND PERSONAL
PROPERTY, 18 GIVEN TO SECURE (1) PAYMENT OF THE INDERTEDNESS AND (2) PERFORMANCE OF ANY AND ALL OBLIGATIONS OF
mmmmmmmmmmmwm THES OFED OF TRUST (8 GIVEN AND ACCEPTED ON

PAYMENT AMD PERFORMANCE. Except an otherwine provided in this Deed of Trust, Trustor shall pey © Lender el errounts secured by this Deed of
Tt &8 they becoma dus, and shall striclly end In & mely manner perform of of Trustor's obligetions under the Nots, this ODeed of Trust, and the
Re’ested Docurments.

FOGUTSSION AND MAINTENANCE OF THE PAOPERTY. Trustor agress that Trustor's posssasion and uss of the Property shell be governed by the
followdng provisior <

Foasessicn and Use. Uil the oooummence of an Evert of Oetaul, Trustor may () np and i of te Properyy, (b) uee,
operae of manege €.) Proparty, and (C) coliect any Aerts from the Property. The m“h'nmd“m.nhm
Srvtasions on the Progerty. This inetrumid is & Trust Oeed enrouted in conforrity with the Trust Deed Act, UCA §7-1-10, et 90q.

Ouwty to Maivtain. Trustor shall meinin the Property in tenantsbls conditon end prompdy parform ol repaire, replecermants, end maintenance

Ae0ssseary 10 pressrva M velue.
Hesardous SuOatanses. The vaTs “hazardnus weste,” “hamerdous substence,” “dispoed,” Yeleass,” end “Wrestened releese.” a8 used in this
Mdtm“mnwmm.umhhmmm end At of

1m-m¢u.&c.mm « seq. (CERCLA"), the Superfund Amendments and Reauthorzation Act of 1008, Pub. L Na. 96400

CSARAN e K SMatartabe ¥ 8t A8 U RE Qartlonn 40Nt ot ann Ghoe Bemseos Poemcatbee e d Bt am @ e emeem =




H DEPARTHMENT OF TRATISPORTATION

ROADY.LY DESIGN Warranty Deed
45”’SOd;Hé;O‘WEST (CONTROLLED ACCESS) Parcel No. 15-6:10:A
e ' " Utah County Project No. IR-15-6(107)282
SALT LAKE CITY, UTAH 84119-5008
CARL J. MELLOR AND DIMPLE A. MELLGR , CrantorS$,
of _LEHI . County of UTAH , State of UTAH ,

hereby CONVEYS AND WARRANTS to the UTAH DEPARTMENT OF TRANSPORTATION, at
4501 South 2700 West, Salt lLake City, Utah 84119, Grantee, for the sum
of Ten_and no/100-——==ec—cccommmmmmmccemccmm e e Pollars,

and other good and valuable considerations, the foliowing described parcel of land
In Utah County, State of Utah, to-wit:

A parcel of land in fee for the modification of a freeway interchange known
as Project No. 15-6, being part of an entire tract of property, situate in the NE\
of Section 16, T. 5S., R. 1 E., S.L.B.& M. The boundaries of sajd parcel of land
aruv described as follows:

Beginning i{n the northerly boundary line of said entire tract, being the
southerly right of way snd no-access line of the existing highway State Route 73
at a point 1304.82 ft. south and 1194.25 ft. east from the North Quarter corner of
sald Section 16; and running thence N. 88°13'59" E. 200.08 ft., more or less, along
said southerly right of way and no-access line to the westerly right of way and no-
access line of the existing freeway I-15 being one-foot westerly from the existing
‘o-access fence line; thence S. 31°33'37" E. 29.38 ft. along said westerly right

way and no-access line parallel to said fence line; thence N. 83°42'04" W. 98.46
+t.; thence N, 89°10'24" W. 133.12 ft. to the westerly boundary line of saild entire
tract at a point 54.91 ft. perpendicularly distant southerly from the center line
of said existing highway; thence Northeasterly 17.09 ft. along sald westerly
boundary line along the arc of a 25.00-foot radius curve to the right (Note: Chord
to said curve bears N. 68°38'59" E. for a distance of 16.76 ft.) to the point of
beginning as shown on the official map of said project on file in the office of the
Utah Department of Transportation. The above described parcel of land contafns
0.064 acre, more or less.

(Note: All bearings in the above description are based upon the Utah State
Plane Coordinate System modified.)

To enable the Utah Department of Transportation to construct and maintain
public highways as a freeway and connecting crossroad, as contemplated by Title 27,
Chapter 12, Section 96, Utah Code Annotated, 1953, as amended, the Owners of said
entire tract of property hereby release and relinquish to said Utah Department of
Transportation any and all rights or easements appurtenant to the remaining property
of said Owners by reason of the location thereof with reference to said highways,
including, without Limiting the foregoing, all rights of ingress to or egress from
sald Owner’'s remaining property contiguous to the lands conveyed, to or from said
highway State Route 73 and Freeway I-15.

Continued on Page 2
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Parcel No. 15-6:10:A
Project No. IR-15-6(107)282

17¢th day

WITNESS, the hand_ of said Grantorg, this
August , A.D. 1992

gned in the presence of:

‘ATE OF Utah ) XW

) ss. ¢ 2 )

JUNTY OF Salt Lake ) Ve

On the date first above written personally appeared before me,

Carl J. Mellor and Dimple A. Mellor —.

e signer_sof the within and foregoing ins to me that

t_yexecuted the same

T eonieiZeS

Notary Public

reparédiby 5.C. (Versar Engrs) 8/28/91 NOT LEG]BLE ?:OR M'CROFILM



r-8137.10 JTAH DEPARTMENT OF TRANSPOWTATION
STATEMENT OF JUST COMPENSATION

GRANTOR: Carl J. Mellor and PROJECT: IR-15-6(107)282
Dimple A. Mellor
PARCEL(S) NO. 15-6:10:A,10:E,10:2E

The following information is the basis for the amount estimated by the
Utah Department of Transportation to be Just compensation.

(a) Identification of the real property to be acquired: (location, etc.)
A parcel of land located at the southeast corner of Main Street and 850
East, Lehi, Utah to be acgquired for construction of the Interstate

Highway I-15 Lehi Interchange southbound on-ramp.

Ownership Size: 1.664 Acres

SIZE OF ACQUISITION REMAINDER

TYPE OF INTEREST ACQUIRED SQ.FT/ACRE LT/RT
PARCEL NO.

Fee Simple 10:A 2,770 Sg.Ft. 1.6004 _Acre

Easement 10:E 3,615 Sqg.Ft.

Easement 10:2E 5,537 8q.Ft.

(b) Identification of improvements including fixtures which are to be
acquired.

BUILDINGS: None

LANDSCAPING/YARD: None

(c) Impr. taken that will be replaced/or constructed as part of project.

None

(d) Summary of fair market value:
1. Land, 2,770 sqg.ft.@ $ 3.50......... e § 9,695.00
2. Easement, 1,400 sqg.ft.@ $§ 3.50............... $ 4,500.00
3. Easement, 2,215 sg.ft.@ § 3.50 x 50%........ $ 3,876.00
4. Easement, 3,641 sq.ft.@ $§ 3.50............... $ 12,742.00
5. Easement, 1,896 sqg.ft.@ $ 3.50 x 50%......... $ 3,312.00

Rounded TOTAL = $_34,550.00

(e) The Utah Department of Transportation declares that this offer 1s
the amount that has been established by the Department as just
compensation and 1s 1n accordance with applicable State laws and
requirements. Just compensation 1s defined as the fair market value of
the rropertvy taken, pius damages, £ any, to the remaining property,
less any benefit which may accrue to said property by reason of the
construction of the highway.

DATE: 57/[8/4 (=

R-A?/Rax ‘47048 Riaht-of-Way Acauisitionl Agent
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8.43 acres Comnercial

State Street Frontage DEPOSITION
Zoned - GC2 Vo Mellov

b A

Price: $425,000

Location - Centrally located between Salt Lake City and Provo,
in the growing community of Lehi. Approximately 30
mins to sLC, 20 Mins to Provo.

@ - Adjacent to 4 lane State highway and 1200 East.

Less than 3 blks from new 1-15 Interchange.

Improvements - All utilities will be avail:; sewer, primary &
secondary water will be stubbed, with curb/gutter
and road widening on 1200 East.

The .PIOPertY is located on the easterly outskirts of town, has good
drainage .and requires little or mno £ill unless specific base
material is desired for building construction. The area offers a

panoramic ‘view of the low hills to the north and Wasatch Range
Mountains to the east.

The population of Lehi is around 11,000 and presently in a growth

p§tte{.’n. fhe education system is within the Alpine School
Dxftnl.ct'. Yhere are 3 Elementary schools, 1 Jr High and 1 High
—vanl.

wa -

CENTURY 21 =

Robinson & Wilson Realty
405 East 'state Road
EO.&k3ﬂ.
American-Fork, Utah

Listing Agent ,
Ll oy%Brooks ., Realtor
801L— 6—-3591 orxr 768—3547




All Pros Realty

405 E. State, American Fork g d

756-3591 or 768-3547 1 Lloyd Brooks

HOMES

GREAT RURAL SETTING, 4 bdrm 3 bath, 2nd kitchen makes
for in-law apartment. 2 family rms, 1.3 ac. pressure imigation,
put your green thumb to work or use for animals. $145,000.
SHARP AMERICAN FORK 6 bdrm 3 bath, 2 family rooms,
super deck. 2-car garage, outside basement entry, nearly an
acre lot, Ig garden area and great fieighborhood. $139,900.

LOTS AND ACREAGE
Building fots startingat ............. ... ... $15,500
13 and 1/2 acre lots startingal ............... $24,000
3 acres zoned foranimals . .........iiiln $45,000

7 1/4 acres with flowing well, good rural setting . .. $103,500
17.25 2c and 76 acre, good bench location . . call for details
COMMERCIAL
ALL PREMIUM LOCATIONS, located along Interstate 15, State

Street or major vaveled roads.

Am. Fork:

268aCte ... $147,000
1058acre .............. e $476,000
Lehi:

BAIAMB G ettt — $27€660

New 15 interchange, several sizes: 1 acre to 35 acres. Call for
details, Uoyd Brooks, 756-3591 or 768-3547.




EARNEST MONEY SALES AGREEMENT ,‘”"TC:FEHH{.\L
e YesX) 1o(0) EARNEST MONEY RECEIPT i d

nders‘gned Buyer p O ‘7Q r \/0 Y UG— hereby deposn mkgrokerage

ARNEST ; amou toft;:w‘ﬁ——#w‘-d&‘_jj

Dallars ($ So )
e form of Al n I % T éﬁr/ag,z,z? Z%

h shall be de ned in accord ce wuth appllcable State Law

aw. A / Elé_d-—— 7f\( 77(% Received by

erage Phone Number

OFFER TO PURCHASE

[RO[ERTY SCRIPTION The above stated EARNEST MONEY- s given to secure and apply on the purchase of thef property situated at _/ HQG g

in the City of /<(° A« County of (/( S , Utah,
ect 10 any restrictive covenants, zoning regulations, uti & r othe easements o nghts of way, government patents or state deeds of record approved by Buyer in
rdance with Section G. Said property is owned by &")/Y

/3. pov. e S&

HECK APPLICABLE BOXES.

as sellers, and ts more particularly described

d\UNIMPROVED REAL PROPERTY Vacant Lot %cant Acreage @Other
3 IMPROVED REAL PROPERTY Commercial @-’(estdentlaﬁ dﬁ‘ Condo er
(a) Included items. Unless excluded below, this sale shall include all fixtures and any of the items shown in Section A if presently anWZtgghe property.
lowing, nal pro shall also be included iy this salp and conve er. epara Bill of Sale with warranties as to utle
LTS o il iele D L

(b) Excluded items. The following items are specifically excluded from this sale

(c) CONNECTIONS, UTILITIES AND OTHER RIGHTS. Seller represents that. roperty includes the following improvements in the purchase price:
%pubhc sewer £ connected @well <@connemed other ﬂelectncnty Deonnected
" ‘septic tank G}onnected & ingress & egress by private easement

ther sanitary system # of shares Company medlcated road é@aved

blic water ’@onnected @'V antenna @\aster antenna [ prewired gcurb and gutter
2 private water EPconnected Hqatural gas @ connected 2 other nghts
(d) Survey. A certified surveymhaﬂ be furnished at the expensa of 30/ / 94/ prior to closing, @)shaﬂ not be furnished
(e) Buyer Inspection. Buyer has made a visual inspection of the property and subject to Section 1 (c) above and 6 below, accepts it in its present physical
condition, except: ened _— # ﬂ
St 4 AR

P’URSSASE PRICE Ago FIN ggNG. e total for the propeny !
L

d 2, " s - -
771
_,,————-—-"—"“— wnwﬂé&bﬁ"/} 4 \whlct?hall be paid as follows

D8 which reprddedts the aforedescribed EARNEST MONEY DEPOSIT: A2 A4 @‘, Y GR. Z‘% A o e
A % £ representing the approximate balance of CASH DOWN PAYMEﬁT at closing. PPV <o

__L_ representing the approximate balance of an exising mortgage, trust deed note, reat’estate cofitract or oth? encumobr; assumed by buyer
which obligation bears interest at ______ % per annum with monthly payments of $
which include: & pancipal; OPnterest; @\axes: insurance; ndo fees; Dsother .

O representing the approximate balance of an additional exlstmg_lo,nggge. trust deed note, real estate contract or other encumbrances to b«

assumed by Buyer, which obligation bears interestat ____ % per annum with monthly payments of $
which include: ({3 pancipal; ED) interest; @ taxes; T insurance; 4 condo fees; [ Jother

___O_____ representing balance, if any, including proceeds from a new mortgage loan, or seller financing, to be paid as follows: AN

0 Other

'’
7 [@ | TOTAL PURCHASE PRICE

r 1s required 1o assume an undertying obligation (in which case Section F shall also apply) and/or obtain outside financing, Buyer agrees to use best effort
assume and/or procure same is offer 1s made subject to Buyer qualifying for and lending institution granting sard
make application within days after Seller's acceptance of this Agreement to assume the underlying obls
interest rate not to exceed %. if Buyer does not qualify for the assumptiog and/or financing within
this Agreement this Aaresment khall be voidable at the ootion of the Seller upon writterl dotice Seller aarees 1o pav up to

mption and/or financing Buyer agree
jon andfor obtain the new financing ¢
days after Seller’'s acceptanc
____ mortaaae loan discour




i~
CONDITION AND CONVEYANCE OF TITLE. Seller represents that Sefler’{ hoids title 10 the property in fee simple {Lie' pur poravamsdones real
contract. Transfer of Seller's ownership interest shall be made as set forth in Section S Seller agrees to furnish good and mark t 4'&5‘5;;“%@(

imbrances and exceptions noted herein, evidenced by X] a current policy of title insurance in the amount of purchase price (J an abstract of titie brought current,
attomey'’s opinion (See Section H).

'SPECTION OF TITLE. In accordance with Section G, Buyer shall have the opgonun to | the title to the subject property prior to closing Buyer shall take title
-~ any existing restnctive covenants, including condomiruum restrictions (CC & R's) has [ has not reviewed any condomunium CC & R's pnor to signing this Agreement.

STING OF TITLE. Title shall vest in Buyer as follows. D= rmdes 4T CloS NS

A

SELLERS WARRANTIES. In addition to warranties contained n Section C, the following tems are also warranted A / —

tions to the above and Section C shall be limited to the following: /d / 7{‘}"—

SPECIAL COQNSIDERATIONS AND CONTINGENCIES. This offer 1s made subject to the following special conqitions and/or contmgencnes ?Eh must be satisfied

) clos“\g: C Wg,‘:/‘éuﬁ MJMW!?//;M =2 % ? V/LO,?{Q-
({Q&; K\W7,fzfn4/ . Ll "7 ’ < v
CLOSING OF SALE. This Agreement shall be closed on or before @”’;«é" 2D .19 Z_’) at a reasonable location to be designated by

subject to Section Q. Upon demand, Buyer shall deposit with the escrow closing office all documents necessary to complete the purchase in accordance with
greement. Prorations set forth in Section R shall be made as of @d&te of possesstonkl date of closing @th«
POSSESSION. Saller shall deliver possession to Buyer on 4 LS Wn agreement of parties.

AGENCY DISCLOSYRE. At the jﬂng of this Agreement the listing agent _represents j)qzeller ( ) Buyer,
1e selling agent -1 C Ly L— repr ts () Seller Buyer. Buyer and Seller confirm that pnior to signihg this Agreement
1 disclosure of the agency rélauonshlp(s) was provided to him/her. ( )Buyer'sintiais ( )( ) Seller's initials.

GENERAL PROVISIONS. UNLESS OTHERWISE INDICATED ABOVE;, THE GENERAL PROVISION SECTIONS ON THE REVERSE SIDE HEREOF HAVE BEEN
PTED BY THE BUYER AND SELLER AND ARE INCORPORATED HNTO THIS AGREEMENT BY REFERENCE.

AGREEMENT TO PﬁCHASE AND TIME LIMIT FOR ACCEPTANCE. Buyer offers to purchase the property on the above terms and conditions. Seller shall

M) - 20 . 197 5 to accept this offer. Unless accepted, this offer shall lapse and the Agent shall return the EARNEST
uyer.
/_//M Nwr /9 1955 QWS SRFL. SCC GRS 0595

£ s-gnaxu/wf / 7/ (pad) (Address) (Phone) (SSN/TAX 1D)

3Signature) (Date) (Address) (Phone) (SSN/TAX ID)
JK ONE
CCEPTANCE OF OFFER TO PURCHASE. Seller hereby ACCEPTS the toregoing offer on the terms and conditions specified above.
REJECTION Seller hereby REJECTS the foregoingoffer. ______ (Seller's initials)
OUNTER OFFER. Seller hereby ACCEPTS the foregoing offer SUBJECT TO the exceptions or modifications as specified below or in the attached Addendum, and
sents satd COUNTER OFFER for Buyer's acceptance. Buyer shall have until _______ (AM/PM) .19 to accept the terms
icified below.
)i’'s Signature) (Date) (Time) (Address) (Phone) (SSN/TAX ID)
a's Signature) (Date) (Time) (Address) (Phone) (SSN/TAX 1D)
CK ONE:
ACCEPTANCE OF COUNTER OFFER. Buyer hereby ACCEPTS the COUNTER OFFER
REJECTION. Buyer hereby REJECTS the COUNTER OFFER. ————————— (Buyer’s Intials)

SOUNTER OFFER. Buyer hereby ACCEPTS the COUNTER OFFER with modifications on attached Addendum.

er's Signature) (Date) (Time) (Buyer’s Signature) (Date) (Time)

DOCUMENT RECEIPT
9 Law requires Broker to furnish Buyer and Seller with coples of this Agreement bearing all signatures. (One of the following altematives must therefore be completed).

acknowledge receipt of a final copy of the foregoing Agreement beanng all signatures:
. OF SELLER SIGNATURE OF BUYER

Oate Oate
Oate



oaTe Augqust 23, 1999 ‘ r
UB% is iﬂti i Mi .’t

The Citadel Group, LLC
undersijned Buyer hereby depasits with Brokera
RNEST MONEY, the amount of Two_thousand five hundred-----—-—-——-=—------------ Dollars ($ 500.00

torm of__Check to be a non-refundable earnest money deposit

shall be depasited in accordance with apphicable State Law. —ﬁ/’ W ﬁ
w&%ﬂm}/ Receved by s O osdn
rage hone Number [ hd

>ROPERTY DESCRIPTION The above stated EARNEST MONEY s given to secure and apply on the purchase of the property situated at QPProx,
0 E . State Street in the City of Lehi County of Utah . Ute

Ct to any restrictive covenants, zomng regulations, utility or other easements or nghts of way, government patents or state deeds of record approved by Buyer
Carl J . Mellor & D'lmp] e A. Mel lor as sellers, and s more particularly describ

OFFER TO PURCHASE

dance with Section G. Said property 1s owned by
Tax number: 13-052-0 58

ECK APPLICABLE BOXES.

| UNIMPROVED REAL PROPERTY O vacant Lot & vacant Acreage O other
| IMPROVED REAL PROPERTY O commercial  (J Resdental  (J Condo [ Other
a) Included items. Unless excluded below, this sale shall include all fixtures and any of the items shown in Section A if presently attached to the proper
lhe following personal property shall also be included in this sale and conveyed under separate Bill ot Sale with warranties as 10 utle'_ﬂDLﬁmi____

11 water rights

b) Excluded items. The lollowing tems are specifically excluded trom this sale

None.

) CONNECTIONS, UTILITIES AND OTHER RIGHTS. Seller represents that the property includes the following improvements in the purchase pric

] public sewer O connected @ wet (0 connected @ other a electricity {0 connected

3 septic tank @ connected a irngation water { secondary system a Ingress & egress by private easement
< other sanitary system #oftshares __________ Company X dedicated road (8 paved

] public water CD connected 0] TV antenna D] master antenna ﬂ] prewired Q] curdb and gutter

0 private water [Ii connected (@ natural gas (@ connected O other nghts

o) Survey. A centified surveyﬂ shall be furnished at the expense of " " prior to closing, O shalt not be furnish

Buyer Inspection. Buyer has made a visual inspection of the property and subject to Section 1 (c) above and 6 below, accepts i in s present phys:
condion, except: __NO_exceptions,

PURCHASE PRICE AND FINANCING. The total purchase price for the property 1s_ 1WO hundred and sixty thousand and no/100-

e e e e e e —e e e oSS = ==~ ~-==== Dollars ($ 260,000.00 ) which shall be paid as follo

2,500,00  which represents the aforedescnbed EARNEST MONEY DEPOSIT:

ZS.Q_..O.Q_O_._Q_O representing the approximate balance of CASH DOWN PAYMENT at closing

=0~ representing the approximate balance of an existing mortgage, trust deed note, real estate contract or other encumbrance to be assumed by bu
which obligation bears interestat % per annum with monthly payments of $
which include: [0 prncipat; (0 interest; O taxes; G insurance, O condo tees; (O other

-0- representing the approximate balance of an additional existing mortgage, trust deed note, real estate contract or other encumbrances

assumed by Buyer, which obligation bears interestat ______ % per annum with monthly payments of $
which include* a pnncipal; O interest; O taxes: [0 nsurance. O condo tees: [ other

__-0-_______ representing balance, if any, including proceeds from a new mortgage loan, or seller financing, to be paid as follows:

7.500.00 omer Upon acceptance by Lehi City of the proposed P.U.D.

’60,000.00 | TOTAL PURCHASE PRICE

It Buyer 1s required 10 assume an underlying obligation (in which case Section F shall also apply) and/or obtain outside financing, Buyer agrees to use best e
assume and/or procure same and this offer 1s made subject to Buyer qualifying for and lending institution granting said assumpuon and/or financing Buyer ac
make application within _N_[_A____ days after Seller's acceptance of this Agreement to assume the undertying obligation and/or obtain the new financi

‘erest rate not 10 exceed NZ A % If Buyer does not qualify for the assumption and/or financing within _ NZ A days after Seller's accep

Agreement, this Agre‘eﬂe/'n shall be voidable at the option of the Seller upon wanR notice. Seller agrees to pay up to mortgage loan dis
onts, not to exceed $ in addition, seller agrees to pay $ to be used for Buyer's other loan costs.

age two of a four page form Seller's Initials @M M n. Dalw Buyer's Initials ( M ) Date 23/t




ncumorances and exceptions noted herein, evidenced by (X a current policy of title insurance in the amount of purchase price ,Q an abetract of title Q_';;«QB cuen

an aftomaey’s opinion (See Section H). CL :Hk l

4. INSPECTI F acoordance with Section G, Buyer shall have the pf:r.«y 1
odwwoxﬁguquoJJuL:o‘;‘vmum Inciuding condominium restrictions ccaacw mmm“ ot Cgb;" prior to m
S. VESTING OF TITLE. Title shall vest in Buyer as follows: As directed at time of C]OSinQ.

IELLERS WARRANTIES. In addition to warranties contained in Section C, the following items are also warranted: __None

eptions 1o the above and Section C shall be limited to the following: Not aopl icable.

7. SPECIAL CONSIDERATIONS AND CONTINGENCIES. This offer is made subject to the following special conditions and/or contingencies which must be satist
r1o closing: _ See attached Addendum.

8. CLOSING OF SALE. This Agreement shall be closed on or before see Addendum .19 at a reasonable location to be designated
er, subject to Section Q. Upon demand, Buyer shall deposit with the escrow closing office all documents necessary to complete the purchase in accocdanco 1
Agreement. Prorations set forth in Section R shall be made as of & gate ot possession (] date of closing (J other
9. POSSESSION. Saller shall deliver possession to Buyer on unless extended by written agreement of parties.

0. AGENCY DISCLOSURE. At the signing of this Agreement the listing agent _L10Yd Brooks ___represents (X ) Seller ( ) Bur
the selling agent ___Arden Spencer reprasents ( : Seller (X) Buyer. Buyer and Seller confirm that prior to signing this Agreem

ten disclosure of the agency relationship(s) was provided to himvher. (

uyer's initials % ﬁeller s initials
1. GENERAL PROVISIONS. UNLESS OTHERWISE INDICATED ABOVE, THE GENERAL PROVISIOR SECTIONS ON THE REVERSE SIDE HEREOF HAVE BE
CEPTED BY THE BUYER AND SELLER AND ARE INCORPORATED INTO THIS AGREEMENT BY REFERENCE.

2. AGREEMENT TO PURCHASE AND TIME LIMIT FOR ACCEPTANCE. Buyer offers to purchase the property on the abave terms and conditions. Seller s

ountt _2:00  XtpmyAugust 23 1993 10 accept this offer. Unless accepted, this offer shall lapse and the Agent shall return the EARNE
NEY to the Buyer.

Citadel Group, LLC Aug. 23, 1993 (801)277-5548 87-0504417
‘s Si (Date) (Address) (Phone) (SSN/TAX
(Address) (Phone) (SSN/TAX
“ONE
SEPTANCE OF OFFER TO PURCHASE: Seller hereby ACCEPTS the foregoing offer on the terms and conditions specified above.
REJECTION. Seller hereby REJECTS the foregoingoffer. ______ (Seller’s initials)
:COUNTER OFFER. Seller hereby ACCEPTS the foregoing offer SUBJECT TO the exceptions or modifications as specified below or in the attached Addendum,
4
resents said COUNTER OFFER for Buyer's acceptance. Buyer shall have until _é.{i( 2 .19 zs_to accept the te
pecified below.

SO,

Cll gzyz‘égﬂg_@; 77 ot sue FIS /). GO E. T6E-5CHS sga
n/u@s.gnmu; (Date) (Time) (Address) (Phone) (SSN/TAX

(k. Dpllor 24095 (2.3 pu_ FISH T4eE 2-FLT  239- #
fier's Slg?&ture) (Oale) (Time) (Address) (Phone) (SSN/TAX
IECK ONE:

{ACCEPTANCE OF COUNTER OFFER. Buyer hereby ACCEPTS the COUNTER OFFER
] REJECTION. Buyer hersby REJECTS the COUNTER OFFER. ——— (Buyer's Initials)

] COUNTER OFFER. Buyer hereby ACCEPTS the COUNTER OFFER with modifications on attached Addendum.
FHAE Cl(TADE- GRoVP LS
¢ (LIS P.r
73 : -

(Buyer's Signature) (Date) (Time)

DOCUMENT RECEIPT

State Law requires Broker to furnish Buyer and Seller with copies of this Agreement bearing all signatures. (One of the following alternatives must therefore be comple

A ! acknowledge receipt of a final copy of the foregoing Agreament bearing all signatures:
41}16\5 OF SELLER SIGNATURE OF BUYER

%fggf_m% 3/ Zeg.r125
&»/wéa/ﬁ/ </ By 203

8. 01 personally caused a final copy of the foregoing Agreement bearing all signatures to be maul
srtified Mail and return receipt attached hereto to the A satter DBuyer. Sent by

RP  Lic
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ADDENDUM #2 Eﬁﬁﬁﬂfﬁ T

TO EARNEST MONEY SALES AGREEMENT

This document constitutesa COUNTER OFFER to that EARNEST MONEY SALES AGREEMENT
dated August 23, 1993, between

CITADEL GROUP, LLC as buyer, and
CARL J. MELLOR and DIMPLE A. MELLOR as seller(s),

covering real property described as follows: 8.43 acres zoned GC2, located at 1200 East and State
Street, Lehi, Utah.

The following terms are hereby incorporated as part of the AGREEMENT:

1. Offer accepted with a sales price of - $269,800.00

2. All water rights were turned over to Lehi City for annexation.

3. Buyte Will Coopiraze WilTH Scllenr oV A /O3] zxa/mdz:w/i’%

Buyer has until 6:00 PM, August 24, 1993, to accept this Counter Offer.

éw(_/ % T Jetlin 94 d«;% /73
Se ARL J°MELLOR DATE
&;&.ﬂl nello s Ly /993

Seller, DME MELLOR DATE

9 Aeen. 1993 (1S P,

DATE (/




-
| =5 e

Usting No.
Te enter this property o the compuler from your offios sskedt INPUT - Optional fekde ere shaded. (Computer wil Assign)
@TvPe {Circte Ome Orir) @ AREA / (see maps tor boundartes)
1. RES Residential w eace_o?67 KOO
2. AG  Agrcutural ._ /200 < S7R72 ST/l T 00
S Beorvon S = ——s
“ZOTH Other © cv: Lryz (6A) 2IP CODE: Tvo¥3
(Clake ora )
(%) ACRES (10) ANWAL RIGHTS
60-5 Yes
1. St-10 No
2 11-20
@tt-sn
1-100
10.1-200
At
tdraee B3 cospuroc___ @ausigee L/O)’D BRSoLS omor:_C - os 7
23) Buyer Broker (YN} Amouwt #% 3 mm(vm; A Amortax R Ouwiverse vy A/
Usrg Tpe €RS. €Aty “EMLS  @4) Locaton @)L
[mmwclﬁr_lﬂwﬂmmnm_z_lmli’mwr 29) Block o Pt
) St (1) Schook: Eem: __ w9 ZG'0  L1LY . Highe LI HZT
sn__ L AT cncommee____ owetame__ < LLLOR
e A) A ©4) Aop e L LoOVD [ZROBOKS Phone: % 35
(5) Reartctive Covermrts (YNx _ A/ (36) Seer Required 0 Busd (YNy __ A/ Busdar,
AN WatecShems §___ T~ Compary (36)Range Acrex (39) Dry Acres
(40) Cuttvated Acres: {41) Pasture Acres: (@ uiguwdrcrex __ T+ T (43) Orchard Acres:
W Foagafest __ Y70 1 ugagetnarrons_ 268 - 357 N2org__ B C -2
(S0) FEATURES: Under sach category ghve, circle e umbers wtich appy.
A VEGETATION 0. STUBBED UTILMES W TERMS J.SORL TYPE W MPROVEMENTS
1. 08 OskBrush 1. B Eecre (Dcs casn ()0 toam (D FE Fonce
2 TR Trees 2. NG Naturel Gas 2 SF  Seler Finance 2 Sandy 2 BA Bam
3 WD Weeds 3. CW CryWater 1 AS Aseume 3 CL Cay 3 SH Shede
4 NG Natrd Grase 4 SW Sews @ e Excange 4 RX Rocky 4 CR Com
S PN Pl @"0“”" S 8 Subordintion S GR Grawel S. GE Grain Elevator
& AS Aspen & WR Wrap Around € MS Marsh-Watiande s sw
7. 88 Segebrush _E.possESSION 7. AT W Rent 7 AL Aatne 7. CO Comert Diches
.. & 8  Embelshments inc. L M bmdste & 1O Leass Option & ST Sol TestAval & MF Maivientncs Faciieg
i| ®or one 23 N00m L LE L 2 UK Unknown OLE LY
! 3 NG CallONegot as2e Orly
: @Ow e 10. WD WI DMde 10.UP  Unpaved Rosd
8. LOT INFORMATION Recording 1118 Lease Back K. WATER SHARES TYPE 11.Ca  Curd & Guaer
1. CS Cutdessc £, LOANTYPE 12.OT " Other 1. OW Owned 12.8P Bukdiag Peant Aral
CR Comer L FL Federal Lande Bark 2 RT Rented 13.SW Sidewak
TN et @ct Cotrnt LTERRAIN L WL Wet 14,07 Other
4 OT Other 3 OV Comventoral (OLW." 4 SP Spinge 15.NO  None
4 WR Wrap Around 2 GR Gradua! Sopes S CR Creeis
c.uTumes S OT Other 1SS Swep Siope (&) v Now M. NAMES EXCLUDED
€L Edctricty —@«o—m—- 4 H Hy 1 YS Yes
NG Natursl Gaa S MT Mourtain L ACREAGE LEASED NO Mo
W ClyWater Q. FRONTAGE DIRECTIONS 6 OT Other 1. BL B
R tnigaton -~ f L LN Nom 2 FR Forest
O sewm 28 Soun 3 ST Sue
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ADDENDUM/COUNTER OFFER
NO.
TO
REAL ES1 ' TE PURCHASE CONTRACT

REALTOR®

THIS IS AN O ADDENDUM O COUNTER OFFER to that REAL ESTATE PURCHASE CONTRACT (the “REPC™) with an Offer Reference

Datc of Aetdees7 23 .19 23, between s .
as Buyer, and . . as Seller.
The following terms are hereby incorporated as part of the REPC, add to the extent that they modify or conflict with any provisions of the REPC,

including all prnor addenda and counter offers, these terms shall control. All other terms of the REPC, including all prior addenda and counter
offers, not modified shall remain the same:

[« Closiw< 2

Closuske Qdlr SHAL s OXTealsD Th (sl 1ihd Occeaws
_ FIAST ©of TRe Tikd A0UDank, CANDIZIAIS *

ADDENDUM/COUNTER OFFER in accordance with the provisions of Section 23 of Unless so accepted, the offer as set forth
in this ADDENDUM/COUNTER OFFER shall lapse.

1o 4
Y, %%:‘Q 1751714
O Buyer JXefler si “Date  Time O Buyer O Seller Signatre Date  Time

ACCEPTANCE/REJECTION/COUNTER OFFER

69%ﬂ8uyu shall have until 5,'0 O AM. XP.M. Mountain Time ﬁ%ﬁ, 19 nglo accept the terms of this
THE

CHECK ONE:

WCCEH‘ANCE of ADDENDUM/COUNTER OFFER: O Seller O Buyer hereby sccepts the terms of this ADDENDUM/COUNTER OFFER.
THE <trm™oek snovy ( c.

AV E I3 Y30 P.M.
J{Buyer ler Signa Date Time O Buyer O Seller Signature Date Time

O REJECTION: O Seller O Buyer rejects the foregoing ADDENDUM/COUNTER OFFER.
(Initials) (Date) (Time).
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date

&

| acknowledge recaiot of a cooy of

this document bearing all signawrss.

Page __ [/ of __[
ADDENDUM/COUNTER OFFER E

"n “m
NO. &
TO “"“-' @
REALTOR® REAL ESTATE PURCHASE CONTRACT S

THISISAN WDDENDUM O COUNTER OFFER tothat REAL ESTATE PURCHASE CONTRACT (the “REPC™) with an Offer Reference
Date of fudcus7 23 1923 between_ 725 CiTiPrt S ROuw, LL L .
asBuyer,and _(CQR/( T, Mreion AMND Di "5#&1’. A. L éﬂ/ as Scller.
The following terms are hereby incorporated as part of the REPC, and to the extent that they modify or conflict with any provisions of the REPC,

including all prior addenda and counter offers, these terms shall control. All other terms of the REPC, including all prior addenda and counter
offers, not modified shall remain the same:

’ - -

annual payments together with interest at the rate of 10.5 percent.

There will he no penalty for carly pay off

. - 2 £A11
. A4S TUTIUWS.

a. Partial rcleases will be granted by the Seller upon the Buyers
request, however, at no time will the Seller release more than

eighty percent of the land which principle payment has heen
a&d-—(detemuaed—at—-%é,@l—per acre)
p acre).

. Parttal refeass sthratt consist of fromage atong 1200 Eastin—
proportion to the amount of rear property. Keleases shall
start on the South end of the subject parcel and work North.

3 Closi Closine date shall L o ” collowi ™

. Within 3 days after receiving final approval from Lehi City
on buyers project, or

b.—Not-later than-July-27, 1994 ———

‘b{sCua O Buyer shall have untit_&.90 O AM. JXP.M. Mountain Time 6 AL 19 10 accept the terms of this
ADDENDUM/COUNTER, OFFER in accordance with the provisions of Section 23 of THE REPC. Unless so fccepted, the offer s set forth
in this ADDENDUM/COUNTER OFFER shall lapse.

< €EL & rovd, L.c.
Mo JUNE 3 9¥_7:38

Date Time O Buyer (O Seller Signature Date Time

ACCEPTANCE/REJECTION/COUNTER OFFER
CHECK ONE:

J{ACCEPTANCE of ADDENDUM/COUNTER OFFER: O Seller O Buyer hereby accepts the terms of this ADDENDUM/COUNTER OFFER.

1+ 75 #3,
O Buyer ller Sighature Date Time

O REJECTION: (0 Seller O Buyer rejects the foregoing ADDENDUM/COUNTER OFFER.
(Initiala) (Nate) Tima)

O Buyer e Time

438



REAL ESTATE PURCHASE CONTRAC1 'I — I'

This s u legally binding Contract Utah State Law requires that icensed real estate agents use ths form, but the Buyer and the Seller may

REALTOR® legally agree in writing (o alter or delete provisions of ths form [ you desire kegal or (ax advice consult your attorney or (ax advivor rtoaren "t
FARNLEST MONLY RECEIPT

The Buyer JOI/A! F. Qurep offers to purchase the Property described bolow and delivers

to Brokerage, as Earnest Money Dcposit $, nthe formof tobedeposited

within three business days after Acceptance of this offer to purchase by all parties

QMM;LJ&LS‘ZLRmm by a-lz.;z (Date)
Brokerage Phone Number

OFFER TO PURCHASE
1 PROPIZTY §.¢3 Acuss ZauD GC R , LocATIO AT [200 £4sT AnD SIalc Sl#eT.
City THIT County yri T4b/ ,Utah

11 Included Items Unlessexcluded herein, thussale shallinclude all fixtures presently attached to the Property plumbing heating,air-condintoning
and venting fixtures and equipment, water heatcr, built 1n appliances, light fixtures and bulbs, bathroom fixtures, curtains and drapenes and rods, window
and door screens, storm doors, window blinds awnings, installed television antenna, satellite dishes and system, wall to wall carpets, automatic garage
door opencr and transmitter(s), fencing, trees and shrubs  The following personal property shall also be included in this sale and conveyed undcr scparate
Bill of Salc with warranues as to title

12 Exciuded ltems The foliowing itemns are excluded from this salc

2 PURCHASE PRICE AND FINANCING Buyer agrees to pay for the Property as follows

$_ L OO0 Earnest Money Dcposit

s Existing Loan. Buyer agrees to assume and pay an existing loan in this approximate amount presently payable at $
per month including principal, interest (presently at % per annum), (Jreal estate taxes, (J property insurance premium
and O mortgage insurance premnium Buyer agrees to pay any transfer and assumption fees  Seller [Jshall [Jshall not be
released from hability on said loan  Any net differcnces between the approximate balance of the loan shown above and the actual
balance at Closing shall be adjusted in (3 Cash [ Other

S Proceeds from New Loan.’ Buyer rescrves the nght 1o apply for any of the following loans under the terms described below
O Convenuonal O FHA OOVA O Other Seller agrees to pay $ toward
Discount Points and Buyer's other loan and closing costs, 1o be allocated at Buyer's discretion

O For a fixed rate loan Amortized and payablc over years, interest shall not exceed % per annum, monthly principal
and interest payment shall not exceed $ ,or
O For an Adjustable Rate Mortgage (ARM) Amoruzed and payable over years, imual interest rate shall not exceed ____ %
per annum, initial monthly principal and nterest payments shall not exceed $ Maxunum Lifc Time mterest
rate shall not exceed % per annum

$ _zm Seller kinancing (Sce attached Seller Financing Addendum)

s Other:

N Balance of Purchase Price in Cash at Closing

$.328,00 Total Purchase Price

21 Existing/New Loan Application Buyer agrees to make application for a loan specified above within &A calendar days (Application Date)
after Acceptance Buyer will have madc Loan Application only when Buyer has (a) completed, signed, and delivered to the Lendcr the mitial lom
application and dacumentation required by the Lender, and (b) patd all loan application fees as required by the Lender Buyer will continuc to provide
the Lender with any additional documentation as required by the Lender I, within seven calendar days atter recetpt of written request trom Sclier, Buyer
fails (0 provide to Scller wntten evidence that Buycr has made Loan Application by the Application Date, then Seller may, pnor o the Qualification
Date below, cancel this Contract by providing wnitten notice to Buyer  The Brokerage, upon receipt of a copy of such wnitten notice, shall relfeasc to Sclier,
and Seller agrees to accept as Seller’s exclusive remedy, the Earnest Money Deposit without the requirement of any further written authorization from
Buyer

22 Quahfication Buyer and the Property must qualify for a loan for which applicauion nas been made under Scction 2 1 wathin d ﬁ calendar
days (Qualification Date) after Acceptance The Property 1s deemed qualified 1f, on or before the Qualification Date, the Property , i 1ts cutrent
condition and for the Buyer's intcnded use, has appraised at a value not less than the Total Purchase Price  Buyer 1s deemed qualified if, on or before the
Qualification Date, the Lender venfies in writing that Buyer has been approved as of the venfication date

23 Qualsfication Contingency If Scller has not previously voided this Contract as provided in Section 2 1, and cither the Proparty or Buyer has
failcd 1o quahify on or before the Quahification Date, either party may cancel this Contract by providing written notice to the other party witlun three
calendar days after the Quahification Date, otherwise Buyer and the Property are deemed qualificd The Brokerage, upon receiptof a copy of such written
notice, shall return to Buyer the Earnest Money Depostit without the requirement of any further written authonization of Seller
3. CLOSING. Thus transaction shall be closed on or before .19 Closing shall occur when (a) Buyer and Seller have
signed and dehivered to each other (or to the escrow/title company), ail documents requtred by this Contract, by the Lender, by wnitten escrow tnstructions
and by applicable law, and (b) the monies required to be pard under these documents, have been delivered to the escrow/utle company i the form of
cashier’s check, collected or cleared funds  Scller and Buyer shall each pay one-half (1/2) of the escrow Closing fee, unless otherwise agreed by the parties
in writing  Taxcs and assessmients for the current year, rents, and interest on assumed obligations shall be prorated as set forth in this Section  Unearued
deposits on tenancies shall be transferred to Buyer at Closing  Prorations set forth in this Section, shall be made as of )(dalc of Closing (3 datc of
possession (Jother
4 POSSESSION. Unless otherwise agreed in writing by the parties, Seller shall deliver possession to Buyer within z 2 hours after Closing
5 CONFIRMATION OF AGENCY DISCLOSURE. At the signing of this Contract the listing agent _LW represcnts
F(Scllcr O Buyer, and the selling agent z%x&m‘s_ represents (J Seller XBuycr Buyer and Seller confirm that pnor to signing this
Contract wnitten disclosure of the agency relafionship(s) was provided to hunyher Buyer's Intials elier's Imtials A (4~
6 TITLE TO PROPERTY AND TITLE INSURANCE. (a) Scller has, or shall have at Closing, fee title to the Property and agrees to convey such
title to Buyer by general warranty deed, free of financial encumbrances as warranted under Section 10 6, (b) Seller agrees to pay for and furmish Buyer
at Closing with a current standard form owners policy of title insurance 1n the amount of the Total Purchase Price, (c) the title policy shall conform with
Seller's obligations under subsections (a) and (b) above Unless otherwise agreed under subsection 8 4, the Commitment shall conform with the utle
msurance Commutment provided under Scction 7,

7. SELLER DISCLOSURES No later than _Z calendar days after Acceptance, Seller will deliver to Buyer the following Scller Disclosures (a)
a Seller property condition disclosure for the Property, signed and dated by Seller; (b) a Commitment for the policy of title insurance required under Section
6, to be 1ssued by the title nsurance company chosen by Seller, including copies of all documents listed as Exceptions on the Commutment, (c) a copy
of all loan documents relating to any loan now existing which will encumber the Property after Closing, and (d) a copy of all leases affecting the Property
not expining prior to Closing Seller agrees to pay any title Commutment cancellation charge under subsection (b)

8 GENERAL CONTINGENCIES In addition to Qualification under Section 2 2 this offer 1s (a) subject to Buyer's approval of the content of each
of the items referenced 1n Section 7 above, and (b) Ois Ms not subject to Buyer's approval of an inspection of the Property The inspection shall be
paid for by Buyer and shall be conducted by an individual/company of Buyer's choice Seller agrees to fully cooperate with such mspection and a walk
through inspecuon under Section 11 and to make the Property available for the same

8 1 Buyershall have calendar days after Acceptance 1n which to review the content of Seller Disclosures, and, 1if the inspection contingency
applics, to complete and evaluate the inspection of the Property, and to determune, 1f, 1n Buyer's sole discretion, the content of all Scller Disclosures
(including the Property Inspection) 1s acceptable

82 If Buyer docs not deliver a written objection to Seller regarding a Seller Disclosure or the Property Inspection within the time provided n
subsection 8 1 above, that document or inspection will be deemed approved or waived by Buyer
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shall not be required 1o, resolve Buyer's objections  If Buyer's objections are not resolved within the seven calendar days, Buyer may voud this Conts act
by providing written notice to Seller within the same seven calendar days e Brokerage, upon a receipt of a copy of Buyer's wnitten notice, shall return
to Buyer the Earnest Money Deposit without the requirement of any further wntten authonization from Seller If thus Contract 1s not voided by Buver,
Buyer's objection 1s deemed to have been watved  However, this waiver does not affect those items warranted 1n Section 11

84 Resolution of Buyer’s objections under Section 8 3 shall be in wrniting and shall be specifically enforceable as covenants of this Contract
9 SPFCIAL CONTINGENCIES. Tius offer 1s made subject to

The terms of attached Addendum # are incorporated 1nto this Contract by this reference
10. SELLER’S LIMITED WARRANTIES Seller's warrantes to Buyer regarding the condition of the Property are linited (o the following

10 I When Scller deltvers possesston of the Property to Buyer, 1t will be broom-clean and free of debris and personal belongings,

102 Scller will deliver possesston of the Property to Buyer with the plumbing, plumbed fixtures, heating, cooling, ventilating, electrical and sprinkler
systems, apphiances and fireplaces 1in working order,

10 3 Scller will deliver possession of the Property to Buyer with the roof and foundauion free of leaks known to Seller,

104 Seller will deliver possession of the Property to Buyer with any pnivate well or septic tank serving the Property i working order and m
compliance with governmental regulations,

105 Seller will be responsible for repairing any of Seller's moving related damage to the Property,

106 AtClosing, Scller will bring current all financial obligations encumbering the Property which are assumed in writing by Buyerand will discharge
all such obligations which Buyer has not so assumed, and

107 Asof Closing, Seller has no knowledge of any claim or notice of an environmental, butlding or zoning code violation regarding the Property
which has not been resolved
11. VERIFICATION OF WARRANTED AND INCLUDED ITEMS. Before Closing, Buyer may conduct a “walk-through™ mspection of the
Property to determine whether or not itcms warranted by Seller i Section 10 1, 10 2, 10 3 and 10 4 are m the warranted condition and to venfy nems
included 1n Section 1 1 are presently on the Property If any item 1s not in the warranted condition, Seller will correct, repair or replace 1t as necessary
or, with the consent of Buyer, escrow an amount at Closing to provide for such repair or replacement The Buyer's failure to conduct a “walk through™
mspection, or to claim dunng the “walk through™ mnspection that the Property does not include all stems referenced in Section 1 1, or 1s not in the condition
warranted in Section 10, shall not constitute a watver by Buyer of Buyer's rights under Section 1 1 or of the warranties contained 1n Section 10
12. CHANGES DURING TRANSACTION  Seller agrees that no changes in any existing leases shall be made, no new leases entered 1nto, and no
substanual alterations or improvements to the Property shall be made or undertaken without the written consent of Buyer
13. AUTHORITY OF SIGNERS. If Buyer or Seller 1s a corporation, partnership, trust, estate or other entity, the person executing this Contract
on 1ts behalf warrants tus or her authority to do so and to bind Buyer or Seller
14. COMPLETE CONTRACT This instrument together with its addenda, any attached exhibits, and Seller Disclosures consutute the entire Contract
between the parties and supersedes and replaces any and all prior negotiations, representations, warranties, understandings or contracts between the parties
This Contract cannot be changed except by written agrecment of the parties
15. DISPUTE RESOLUTION. The partics agree that any dispute or claim relating to this Contract, including but not imited to the disposttion of the
Earnest Money Deposit, the breach or termination of this Contract, or the services relating to this transaction, shall first be submitted to mediation n
accordance with the Utah Real Estate Buyer/Seller Mediation Rules of the Amenican Arbitration Association  Disputes shall include representations made
by the parties, any Broker or other person or entity in connection with the sale, purchase, financing, condition or other aspect of the Property to which
this Contract pertains, including without imitation, allegations of concealment, nusrepresentation, negligence andfor fraud  Each party agrees to bear
1ts own costs of mediation  Any agreement signed by the parties pursuant to the mediation shall be binding  If mediation fails, the procedures applicable
and remedies available under this Contract shallapply Nothing inthis Scction 15 shall prohibit any party from seehing einergency equutable relief pending
mediation By marking this box (J, and adding their inruals, the Buyer ( ), and the Seller ( ), agree that mediation under this Section 15 18 not
mandatory, but 15 optional upon agreement of all parties
16 DLEFAULT. If Buyer defaults, Scller may elect to either retamn the Earnest Money Deposit as hquidated damages or (o retum the karnest Money
Deposit and suc Buyer o enforce Seller’s nghts  If Seller defaults, 1n addition to return of the Earnest Money Deposit, Buyer may elect 1o erther accept
from Seller as hiquidated damages, 4 sum equal to the Earnest Money Deposit, or to sue Seller for specific performance andfor damages  If Buyer clects
toaccept the hiquidated damages, Scller agrees to pay the hiquidated damages to Buyer upon demand  Where a Section of this Contract provides a specific
remedy the parties intend that the remedy shall be exclusive regardless of nights winch might otherwise be available under common law
17. ATTORNEY'S FEES. In any acuon ansing out of this Contract, the prevailing party shall be entitled to costs and reasonable attomey's fees
< 18. DISPOSITION OF EARNEST MONEY. The Earnest Money Depasit shall not be released unless it 1s authorized by (a) Section 2, Section 8 3

or Scction 15, (b) separate wntten agreement of the parties, or (<) court order
19. ABROGATION  Except for express warranties mnade 1 this Contract, the provisions of this Contract shall not apply atier Closing
20. RISK OF LOSS. All nsk of loss or damage to the Property shall be borne by Seller unul Closing.
21. TIME IS OF THE ESSENCE. Time 1s of the essence regarding the dates set forth in this transaction Extensions must be agreed to m writing
by all parties Performance under cach Section of this Contract which references a date shall be required absolutely by 5:00 PM Mountain Time on the
stated date
22. FACSIMILE (FAX) DOCUMENTS. Facsimile transmission of any signed ongmal document, and retransmission of any signed facstnile

transmission, shall be the same as dehivery of an oniginal  If the transaction involves muluple Buyers or Sellers, facsimile transmissions may be
executed 1n counterparts

/@?/// /r/f;/

V%L %
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23. ACCEPTANCE Acceptance occurs when Seller or Buyer, responding to an offer or counteroffer of the other (a) signs the offer or counter

where noted to indicate acceptance, and (b) communicates to the other party or the other party's agent that the offer or counteroffer has been signed as
required

24. OFFER AND TIME FOR ACCEPTANCE. Buyer offers to purchase the Property on the above terms and conditions If Seller does not accept
9 3 S{ s

this offer by .00 0aM PSPM Mountain Time /o AJO ¢ 1 this offer shall lapse, and the Brokerage shall retumn the Earnest Money
Deposit to Buyer

v ok B LK tlufae
(Buygr's Signature) (Offer ‘Date) (Buyer’s Signature) (Offer Date)

The above date shall be the Offer Reference Date.

358 N, lenfer L8630

(Nouce Address) . (Phone) (Notice Address) (Phone)
(

cknowledge recelpt of a copy
is document bearing all sign

la
th

ACCEPTANCE/REJECTION/COUNTER OFFER
CHECK ONE:

ceptance of Offer to Purchase: Scller Accepts the foregoing offer on the terms and conditions specified above

G etir 1270 1550 #i70 Ligle O Dpubloe  ps 452

(Seller’s Slg:alurc) i (Date) (Time) (Seller's Slnature) (Date) (Time)
¢
$1S N a¢0 | LAs UhL gio43
(Notice Address) (Nouice Address)
3 Rejection: Scller Rejects the foregoing offer (Seller’s imals) (Date) (Time)
O Counter Offer: Seller presents for Buyer’s Acceptance the terms of Buyer’s offer subject to the exceptions or modifications as specified in the attached
Counter Offer #
Paoe? of 7 navec Qotlae™c Tnateals ( Y Dare Ruver's Ininals ( Y Dae



ROBERT C. KELLER (A4861)

SNOW, CHRISTENSEN & MARTINEAU
Attorneys for Defendants

10 Exchange Place, Eleventh Floor
Post Office Box 45000

salt Lake City, Utah 84145
Telephone: (801) 521-9000

IN THE FOURTH JUDICIAL DISTRICT COURT
IN AND FOR UTAH COUNTY, STATE OF UTAH

MAHLON PECK & FAMILY, INC.

4

Plaintiff,
ANSWER
vs.
LLOYD R. BROOKS, STANLEY W. Civil No. 940400145
ROBINSON dba CENTURY 21
ROBINSON & WILSON REALTY, Judge Boyd Park

DONNA ROBINSON dba CENTURY 21
ROBINSON & WILSON REALTY, and
DENICE A. WILSON JEPSEN dba
CENTURY 21 ROBINSON & WILSON
REALTY,

Defendants.

Defendants Lloyd R. Brooks, and Stanley W. Robinson dba
Century 21 Robinson & Wilson Realty; Donna Robinson dba Century
21 Robinson & Wilson Realty; and Denice A. Wilson Jepsen dba
Century 21 Robinson & Wilson Realty (collectively "defendants")
answer plaintiffs' complaint as follows:

FIRST DEFENSE
Plaintiffs' complaint fails to state a claim against

defendants and each of them upon which relief can be granted.



broker Stanley Robinson, who formerly did business as Century 21
Wilson & Robinson Realty; deny all other allegations of paragraph
3.

4. Admit Stanley Robinson and others formerly did
business as Century 21 Wilson & Robinson Realty at the address in

American Fork; deny all other allegations of paragraph 4.

5. Admit.
6-14. Admit plaintiff and other parties entered into a
standard Earnest Money Sales Agreement ("Earnest Money"), which

incorporated various counteroffers and addenda, and a standard
Sales Agency Contract, and allege the agreements and addenda
speak for themselves; deny all other allegations in paragraphs 6-
14,

15-16. Deny, and allege that plaintiff expressly extended
and itself requested extensions of closing dates and contract

expirations up through and including March 30, 1992.

17. Admit.

18-19. Deny for lack of knowledge or informaticn.

20-22. Admit.

23. Deny, and allege that plaintiff expressly extended

and itself requested extensions of closing dates and contract

expirations up through and including March 3Q, 1992.

24 . Deny, and allege that the annexagAgnhﬁgggigg¢

development and other factors_were expressly factored into and_.
RS s S A A A SIS




_made part of t;he__@gz;_eed_ppon‘._pu;cpe:se‘pricg&ngE}_g!QO(_)_.‘ogoM_ggEu6

acre.
L

25. Admit.

26. Deny, and allege that plaintiff expressly extended
and itself requested extensions of closing dates and contract
expirations up through and including March 30, 1992.

27. Denv the alleged non-disclosures are facts and
that defendants had any duty to disclose such non-facts.

28. Admit.

29. Admit offer contingent on approval by Lehi City
Council of offeror's use of property as a Planned Unit
Development ("PUD"), which is not yet approved; deny all other

allegations of paragraph 29.

30. Admit offer from an offeror contemplating an
undesirable industrial use contingent on offeror's ability to
build a railroad spur on property, which was impossible or
impracticable; deny all other allegations of paragraph 29.

31. . Deny.

32. Defendants incorporate by reference responses to
allegations in paragraphs 1 through 32 above.

i? 33-36. Deny.

37. Defendants incorporate by reference responses to

allegations in paragraphs 1 through 36 above.

38-42. Deny.
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Acreage

Sales
12

13

11

7

Acreage

Sales
7

14

10

9

Acreage

Sales
11
18

8

11

Acreage

Sales
17
28
12
16

Acreage

Sales
11
23
21

Avg
59,928
101,333
78,913
43,757

Avg $
148,314
58,522
34,555
76,058

46,119
76,484
40,912
43,907

Avg$
69,289
65,641
118,991
90,115

Avg$
162,104
79,206
81,903

1989

285
106
136
70

1990

Days
75
120
205
202

1991

133
121
66

128

1992

Days
94
83
153
104

1993

Days
75
69
75

75

Single Family

Sales Avgd
204 68,968
311 68,103
395 75,357
391 74,858
Single Family
Sales Avg$
269 74,818
345 73,366
411 80,730
391 77,669
Single Family
Sales Avg$
249 81,066
435 78,244
416 80,284
415 84,887
Single Family
Sales Avg$
309 89,032
504 ' 85,039
442 93,076
475 93,687
130
Single Family
Sales Avgd
318 98,659
479 103,748
544 107,127

91
83
97
106

88
83
93
93

78
76
87
99

45190

88
70
74
87

Days
76
72
63
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350,00_(?-
32&0gl
300,000
27&0%1
25&@%5
225,000
200,000
175,00_0_
150,00_2_
12&0%1
1omogl
75&%1
5&0!1

25,000

VALUE OF PROPERTY

AVERAGE SALE PRICE

121,194

105,671

15%

90,180 17% [

85,842

5% r
76.967

Il%l

1990 1991 1992 1993

1994



-~

"

bz
-

0
[000'sT
[000°08
000°SL
[ 000‘001

P ()
000°5T1

088°‘pE1 [
000°051

[0ou'sL1
000007
 000'72
000052

000°sLT

AT [000'00¢
000 0T€ reo—

000°sTY

%0 7S €E

oQosLe

~oeo'SLE

00 ‘'00Y

090°Sth oo sy

ALY VA 1DUMANS



350,00_(1
325,00_2-
300,000
275,00_9_
250,00_2-
225,000
200,000
175,00_9_
150,00_9_
125,00_(1
100,00_0_
75,00_9_
50,00_(_)_

25,000

VALUE OF PROPERI1'Y

SUBJECT PROPERTY

311,000
m——

275,000

V](,LMQ

134,880

of oo

=

X 7~

AL dre/ Ac
3/, TS |

1991 1991 1992 1993

1994



VALUE OF FROPERTY

350,000 SUBJECT PROPERTY VS. AVERAGE SALE PRICE

325,000
300,000

275,000

311,000

121,194

275,000 —
, 90.180 /7R
BSBA2 g J

250,000 76967 % [

225,000
it

200,000

175,000

150,000

125,000 134,880
100,000 |
75,000
50,000

25,000

Sy
)
L —
>—
Z—
—
)]
Z—
p e
< —

—
N
> —
7,
o—
z—4
C—
n—
Z—
> =
L
UV —
oO—
Z —
o—
. —
< —
> e
< —1
(73—
O—
z—]
O —

1991 1991 1992 1993

~__.
T —
L
>—]
L

1994

O—
Z—
o200



VALUE OF FROPERTY

350,000 SUBJECT PROPERTY VS. AVERAGE SALE PRICE
325,000

300,000 311,000 121,194

= 85.842 X |

250,000 76967 g

225,000
200,000
175,000

150,000

125,00_(_)_ 134,880
100,000
75,000
o
50,000

25,000

e g
e g
> i
(o
Y g
Z —
3>
ZL—
p—
(7,5
O—te
Z
O -y
S e
) —
z—
p -
z—
e
N e
p—
U s
oO—
Z—
U—-
e et
n—
Z—i
> —dl
Ll
N o
—
>
(7,

- —
Z——
> —
< —

——t
p—
U
O—
Z—
o—
S e

n—
Z—
>—
Z—

1991 1991 1992 1993 1994

Ot
2=



-~ INUILLJIN]1L 1

SUBJECT PROPERTY

VAL/UL, UL

320,000

311,00

,000

194, 000

54,620

189,500

] 75;;00

134,880

120013

N

350,000

325,000

300,000

275,000

250,000

225,000

200,000

175,000
150,000

125,000

75,000
50,000
25,000

100,000




vv

prepare legal papers, nevertheless, at t!ne
sulicitation of Winters, defendant did assist
in the preparation of requisite instruments
to effect the adoption of a child; that
Winters, when the papers were found (llc-
fective, aguin solicited defendant’s assist-
ance in redrufting said documents;  that
Winters paid defendant $10 for his services
in preparation of the aduption pupcrsE that
defendant admitted to the Fremont County
prosecuting attorney that he had prepared or
helped to prepare the adoption papers and
had charged $10 therefor,

The referee then erroncously concluded
that defendant’s services in the preparation
of the adoption papers could not be deemed
unauthorized practice of law.

Here the question, concerning the infer-
ences which may bLe drawn from the tgsti-
mony, does not appcar to be prcsuntc(l. since
the referee made his findings on the evidence
and the infercnces therefrom that defendant

aided in the preparation of legal instruments
to cffect an adoption and charged a fee
therefor.

The preparation of instruments by which
legal rights are sccured constitutes the prac-
tice of law. In re Matthews, 57 Idaho 75,
62 1"2d 578, and citations sct forth in the
majority opinion.

[ therefore dissent from the majority
opinion insofar as the cunclnsions. “‘. the
referee are held supported by his findings,
since the referee clearly found in favor of
the theory of unlaw ful practice of law; and
such is the only logical conclusion to be
drawn from those findings; further, such
findings are supported by the evidence, with
couflicts in the evidence resolved by the find-

ings in favor of the theory of unlaw ful prac-

tice of law.

McQUADE, J.,, concurs in this dissent.
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8 Utah 24 356
Willlam F. SMITH and Patsy Smith, his
wife, Plaintiffs and Respondents,
v.

CARROLL REALTY COMPANY, a corpora-
tion, and Nathanlel A, Smith, Defend-
ants and Appellants.

No. 8892.

Supreme Court of Utah.
I'eb. 0, 1059,

Action by principals, who entered into
agreement to exchange their home for real
estate, against realty company and its
agent for damages for failure to excrcise
reasonable skill and diligence in real es-
tate profession and for refund of broker's

commission. “I'he District Court, Salt Luke

County, Joseph G. Jeppson; J., gave judg-
ment for principals and the company and
agent appealed.  The Supreme Court,
Worthen, J., held that evidence sustained
finding that real estate company and its
agent failed to exercise reasonable skill and
diligence to ascertain and inform principals
of rcasonable"pricc of property for which
they exchanged their home, and that com-
mission principals paid the company and
agent for making exchange of their home
was recoverable,
Afirmed.

I. Brokers C=38(4)

In action by principals, who entered
into agreement to exchange their home for
real estate, against realty company and its
agents for damages for failure to exercise
reasonable skill and diligence in real estate
profession and for refund of broker's com-
mission, cvidence sustained finding that
agent had duty to determine and inform
principals of reasonable value of the real
estate exchanged for the home, that agent
failed to discharge the duty, and that fail-
ure to inform was proximate cause of the
exchange by principals.t
2. Trial 62252(7)

In action by principals, who entered
into agreement to exchange their home for

real estate, against realty company and its
agent for damages for failure to exercise
reasonable skill and diligence in real estate
profession and for refund of broker’s com-
mission, where principals were justified in
relying solely on advice of realty company
and its agent that price of the real estate
appeared  reasonable, and there was no
evidence to support a finding that principals
assumed risk or were contributorily negli-
gent, requested instruction on contributory
negligence or assumption of risk by princi-
pals was properly refused.

3. Brokers ¢>19

Where realty company and agent un-
dertook to determine and inform principals
of reasonable value of real estate and later
informed principals that price offer ap-
peared reasonable, principals were justified
in relying on the information without mak-
ing independent investigation before enter-
ing into agreement to exchange their home
for the real estate.

4. Brokers ¢>75

Where real estate company and its
agent breached employment agreement by
failing to excrcise rcasonable skill and
diligence in determining and reporting to
principals reasonable price of real estate for
which they exchanged their home, commis-
sion principals paid the company and agent
for the exchange of their home was re-
coverable,

5. New Trlal ¢=99

In action by principals who entered
into agrecment to exchange their home for
real estate, against realty company and its
agent for damages for failure to exercise
reasonable skill and diligence in real estate
profession, refusing to grant new trial Le-
cause of newly discovered evidence con-
sisting of certain lctters which would al-
legedly substantiate defendants’ testimony
and impeach testimony of plaintiffs was
not improper, in view of defendants’ fajl-
ure to request a continuance, failure to
show exercise of due diligence and fact
that it could not be reasonably inferred

f. Reich v, Christopulos, 123 Utah 137, 256 P.2d 238.
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that result would have been different had
the cvidence been introduced.®

————e

Richards & Bird, Salt Lake City, for ap-
pellants.

Rawlings, Wallace, Roberts & Black,
Wayne L. Black, Richard C. Dibblee, Salt
Lake City, for respondents.

WORTHEN, Justice,

Appeal from a special verdict of a jury
awarding to plaintilfs damiges in the sum
of $4,850 in conncction with an exchange
of property of plaintitfs in Salt Lake Ciy,
Utah, for property in Lava ot Springs,
Idaho.

Plaintifis listed their Salt Lake City home
with Carroll Realty Company.  They sc-
lected that company because their friend,
defendant Nathanicl A, Smith, was a real
estate agent for Carroll Realty Company.

In the autumn of 1950, defendant Smith
showaed plaintiff a photograph of a howme
belonging to Nick Khulis, which he desired
to exchange for Sult Lake City property.
It was agrecd that they should go to Lava
Hot Springs and look over the property,
which the owner valued at $15,50).  Pliin-
tiff, William Smith, and defendant, Nathan-
icl A. Smith, made the trip to examine the
Lava Hot Springs property.  They spent
about two to three hours looking over the
property and returned to Salt Lake City
the same evening.

On the return trip the defendant stated
that he was not Goniliar with the market
value of properties in the Lava Hot Springs
arca—but he agread to investigate and de-
termine the value of the Kladis property.
The day following the return from Lava
IHot Springs, defendant Smith telephoned
to an L.D.S. bishoup in Lava ot Springs.
Smith advised the operator that he wanted
to talk with the ward bishop in Lava. 1le
did’t know the name of the hishop but
was connected with a Mr. Teeples who
operated a cleaning establishment.  De-
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fendant Smith made no contact with any-
one except Mr. Teeples. Belure the ex-
chinge apreement was excented  plaintiff
asked defendant Smith what he had found
out about the property in ldaho, and the
defendant advised plaintifi that it looked
like a good deal; that he had made investi-
gation and from all he could learn it looked
like it would be a reasonable price to allow
for the property at Lava.

The record discloses that Mre, Teeples
owned no real estate in Lava Hot Springs
and had never owned any;  that he had
never bheen engaged in buying or selling
real estate. Mr. Teeples testitied that he
had been in the home twice; that he had
never inspected the property;  that Na-
thaniel Smith asked him what he figored
the property was worth and “1 told him
I didn't know, 1 wasn’t in that kind of busi-
ness, I wouldn’t know what it would be
worth.”  Mr. Teeples testificd “And then
when he quoted the price $15,500.00 [ told
him it sounded high to me and then he
asked why, and then T otold him that the
building was apparently very poorly huilt
and no heating plant, * * *”

Defendant failed to advise plaintiff of
the quoted statements made by Me. Teeples.
He did not tell plaintitf that Mr. Teeples
had said he thought the price was too high
and that it was poorly built and had no
heating plant.

After defendant Smith advised plaintiff
that it looked to him like $15,500 would be
a “rcasonable price to allow for that prop-
erty at Lava,” the ploantifl siid, “Nate,
you know 1 rely on you—on your judg-
ment—and if you say it is okay, it is okay
by me.”

In February, 1951, warranty deeds and
mortgages were exccuted by the parties and
each party took possession of his home,
Six months later plaintitt’ listed the Tdaho
property for sale but was unable to find a
buyer and the mortgage given Kladis on
the 1diho house was foreclosed and the
home sold at sherifl’s sale.

2. ‘Primble v, Union Paeitie Stages, 105 Utah 457, 112 P2 671, Klopenstine v, Hays,

20 Utuh 45, 57 . 712,
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In Febrnary, 1954, plaintiff went to Lava
Iot Springs to investigate the transaction.
e contracted residents of the community,
inclnding Mr, Teeples, and on completion of
his investigation filed suit. Plaintiffs charg-
ed defendants with failure to excercise rea-
sonable and customary skill and diligence in
their profession.  Plaintiffs also asked for
refund of the real estate commission paid
defendants for selling their home in Salt
Lake City.

A real estate agent from Pocatello, who
was familiar with the market values of
property in Lava 1ot Springs, testificd
thit the reasonable value of the Kladis
praperty as of February 1, 1951, was he-
tween $7,000 and $8,000.  The trial court

~instructed the jury that the measure of

damages was the difference between the
fair markcet value of plaintiffs’ cquity in
their Utah home and the fair market value
of the Idaho property.

The jury returned a special verdict for
$3,700 as the amount of the difference.

The jury-also awarded plaintiffs $1,150,
the amount of the real cstate commission
for sclling plaintiffs’ home under the court’s
dircction. The court entered judgment for
plaintiffs for the amount found by the jury.

Defendant assigns numerous errors which
may be grouped under the following heads:

(1) Defendants were not negligent in
failing to ascertain the reasonable value
of the property in Lava ot Springs; and
did not fail to discharge their duty as real
estate agents with ordinary care and dili-
genee.

(2)  Refusing an instruction on contribu-
tory negligence or assumption of risk.

(3) In directing a verdict for the
amount of the real estate commission paid
defendants for sale of plaintiffs’ home.

(4) Denying appellants’ motion for new
trial.

[1] As to the first assignment of crror,
there is an abundance of evidence that the
defendants had a duty to determine the
reasonable value of the property in Ldaho.
Without ascertaining the rcasonable mar-
ket vadue of the property defendants would

have no gauge with which to consider
what trade and what terms should be made.
Defendant certainly was called on to put
himself in an advantigous position to repre-
sent his client. Defendant Smith testified
that he knew nothing about property in
Lava ot Springs, had no knowledge of
market value of property there and that he
so adviscd the plaintitf Smith. But he told
plaintiff that he would ascertain the value
of the Tdaho property. It is strange that
defendant made no inquiry when he and
plaintiff Smith went to look at the prop-
erty, unless he didn’t want to make any
investigaution with  plaintiff present.  He
testificd that he was in Lava Hot Springs
for three or four hours, yet he didn't even
talk to a neighbor or a businessman. The
next day when he talked with Mr, Teeples
he knew that his client would be getting
a raw deal. e knew the price was too
high and that the house was poorly con-
structed and was without heat. Yet de-
fendant Smith kept from plaintiff facts
which he had a duty to disclose and repre-
sented that it was a fine deal and that the
property in Idaho was worth what they
were asking. (It deTe N =
lected to ascertain the reasonable market
value of the Kladis property his conduct

would not be justified,| Tut to obtain the

fiformation and to withhold the same was
reprehensible,  particularly so when  the
withholding of the information probably
was the cause of plaintiffs’ loss. It is most
unlikely that plaintitfs would have executed
the exchange agreement had they been
given the information which defendant ob-
tained for plaintifts but failed to disclose.

The trial court submitted to the jury
the question as to whether or not the de-
fendant Smith was obligated under  the
scope of the employment agreement to de-
termine and report the reasonable value of
the Kladis property. The jury answered
that defendant was so obligated. The jury
further * found  that  defendant  Smith
breached his agreement by failing to use
reasonable skill and diligence in deter-
mining and reporting the value. The jury
also found that such breach was a proxi-



70  Utah

mate cause of plaintiffs’ entering into the
exchinge agreement.

‘I'his court in the case of Reich v, Christ-
opulos 1 said:

“In undertaking the sale of the prop-
erty for the Reiches, Hill had a duty
to represent their interest in good faith,
to discharge it with reasonable skill and
diligence and to disclose to than all
pertinent facts which would materially
affect their interest.”

[2) Nor do we sce any merit to de-
fendants' scecond assignment of cerror. Un-
less there was evidence which would sup-
port a finding that plaintiffs were con-
tributorily negligent in the matter or that
they assumed the risk of entering into the
-exchange agreement without reliance on
the report given by defendants, there was
no occasion for giving an instruction on
cither.

[3] In our opinion plaintiffs were not
required to make an independent investiga-
tion of the value of the ldaho property.
Defendants having undertaken to determine
and report the reasonable value of the
Kladis property justificd plaintitfs in rely-
ing on defendants,  Nor were plaintiffs re-
quired to question defendant Smith’s report
when he said, “It looked like a good deal;
looks like the property is worth it” The
report given plaintiffs by defendant Smith
was such as to cause plaintift to say, “Nate,
you know I rely on you—-on your judgment
—and if you say it is okay, it is okay by
me.”

[4] As to the third assignment, we are
of the opinion that the trial court prop-
erly dirccted the jury to include as dam-
ages the commission paid for the sale of
their home if the jury found that defend-
ants breached their employment agreement
by failing to use reasonable skill and dili-
gence in determining and reporting the
value of the Kladis property.

We know of no rule which would hald
defendants liable for damages in the deal
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and at the same time entitle them to com-
pensation for their breach of duty.

In the case of Reich v, Christopulos,
supria, this court quoted from Amcrican
Jurisprudence as follows:

“The faithful discharge of his duties
is a condition precedent to any re-
covery upon the part of a broker for
the services he has rendered lis prin-
cipal. Thus, he is not entithed 1o con-
pensation if he fails to disclose to his
principal any  personal  knowledge
which he possesses relative to matters
which are or may be material to his
employer's interests, * 4 %

[5] Nor do we helieve that the trial
court erred in refusing to grant a new
trial.  The newly discovered evidence was
certain letters and counteroffers in the cus-
tody of Vleteher-Lucas Investment Com-
pany.  Defendints contended that the docu-
ments would have an effect upon the result
in a retriad because they would tend to
substantiate the testimony of defendants
and to impeach the testimony of plaintilfs,
The plaintilt's contended that the proposed
documents are not newly discovered evi-
dence and that they are mercely cumulative
and not persuasive,

Plaintiffs contend that the so-called newly
discovered evidence was not in fact newly
discovered; that defendants had known of
their existence all the time. That imme-
diately after the triad they wade a further
scarch which was fraitful. The showing
made is not persuasive of the fact that de-
fendants hidd used the due diligence re-
quired to satisfy the granting of a new
trial.

Defendimts failed to request a continu-
ance to enable them to make a proper search
which would hive heen consistent with their
knowledge of the existence of the docu-
ments,

We are likewise of the opinion that the
trial court was justificd in his helief that
the newly discovered evidenee did not sat-
isfy the conditions mentioned in Trimble

1. 123 Utah 137, 256 P.2d 238, 210,

Cite as 330 1".2a 11

v. Union Pacific Stages? and particularly
the fourth condition mentioned in the lan-
guage quoted from Klopenstine v. Hays,3
to-wit ;

“(4) It must be material to the is-
sues, and so important as to satisfy
the court, by rcasonable inference, that
the verdict or judgment would have
been different had the newly-discovered
evidence been introduced at the former
trial” '

Judgment affirmed. Costs to respondents.

CROCKETT, C. J., and WADE, HEN-
RIOD and McDONOUGH, JJ., concur.

8 Utah 2d 302
D. L. ATHERLEY, Plaintiff and Appellant,
V.

BULLION MONARCH URANIUM COM-
PANY, Inc., a Utah corporation,
Defendant and Respondent.

No. 8859.

Supreme Court of Utah,
Feb. 6, 1059.

Action to quict title to unpatented min-
ing claim whercin the defendant filed a
counterclaim to quict its title to a claim.
Summary judgment for the defendant in
the Sixth District Court, Piute County,
Joseph . Nelson, J., and the plaintiff ap-
pealed. The Supreme Court, Cowley, Dis-
trict Judge, held that where defendant had
complicd with all requirements under the
State and Federal Mining Laws except as
to the state law provision requiring the re-
cording of a copy of the location notice as
it applicd to the amended location notice
and plaintiff had actual knowledge of the
defendant’s amended claim and exclusive
pussession at the time he filed his claim and

2. 105 Utah 457, 142 P.2d 674,

there were no intervening rights of third
parties, defendant had the right to amend
his claim so as to take in new territory not
originally claimed and was entitled to prior-
ity of location area.

Judgment affirmed.

1. Mines and Minerals ¢=22

Under federal law, the only require-
ments imposed upon a locator of a mining
claim is the discovery of mineral within the
limits of the claim and the segregation of
the claim from the public domain by dis-
tinctly marking the corners on the grounds
so that its boundaries can readily be traced,
and there is no requirement of recording a
location notice. 30 U.S.C.A. § 22 et seq.

2. Mines and Minerals €222, 25

Under the Utah law relating to the lo-
cation of mining claims on public domain
and providing that a copy of the location
notice should be filed of record, such re-
cording is not a requisite to the initiation
of title under the mining laws, and the
failure to record does not forfeit the title
properly initiated; the locator’s title to the
claim under the mining laws being initiated
by the discovery of mineral coupled with
segregation of the claim from the public
domain by the marking of the boundaries
thereof. U.C.A.1953, 40-1-1 et seq., 40-
1-4.

3. Mines and Mlnerals €22, 25

Title to a mining claim is initiated by
discovery and scgregation, and the right
to the mining claim is not forfeited by fail-
ure to record a notice of location in the
absence of a state statute expressly pro-
viding for forfeiture on that ground. U.
C.A.1953, 40-1-1 et scq., 40-1-4.

4. Mines and Minerals €=27(1)

In an action to quict title to an un-
patented mining claim, where the plaintiff
had actual notice of the defendant’s amend-
ed claim and exclusive possession at the
time he located his claim, actual notice

3. 20 Utah 45, 57 P. 712, 714.
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In regard to (d). the fact is that the rail-
road had made its own determination as to
the need, and had provided a flagman at
the crossing.  This is shown by M. Greg-
ory's evidence that he had obeerved such
lagman there “lots of times" This pre-
sumably was nt any time he happenced to
cross. Nocffort wiae nunde to show other.
wise. 1 deem that a sulicient showing
from which reasonable minds could draw
the inference that the Dagman is hoth nee-
essary and customary,  Phis would estab-
tish a prima facic ease for the plaintitf on
that issue. To require her to jo nny fur.
ther would c¢nst an unteasonable bmrden
upon her: whereas if there ie any reason
to justify not having the Magman there at
the particnlar time, that could best, and
should be shown by the railroad in swhose
hands the proof of facts anent rail and
vehicular traflic and hasards at the cross-
ing lies. It it not questioned that there is
evidence that the watchman was nnt on
duty. 1 agree with the rule that where a
Nagman is uenally maintained, which fact
is known to the traveler, in approaching
the croasing he may tuke some assmrance
of safety from the fact that the flagman is
not there,

I think that the plaintiff made a suflicient
showing to go to the jury ns to the negli-
gence of the railtoad on the two grovmds
just mentioned.

However, on the issue as to Mr. Greg-
ory's negligence heing the sole proximate
cause of the collision: it is to he kept in
mind that the asswiance which he conld
have taken from the ahsence of a Nagman
is only that which could be taken by a rea-
sonable and prudent person nnder the cir-
cumstances. Ile was not therehy hereft of
his reason and senses and permitted to go
headlong onto the railroad tracks without
using due care to observe for and take heed
of this train which was in pliin sight and
too close to stop and avoid steiking him,
whether the train ¢rew saw him or not.
e obviously failed to olisceve the barest
modicum of care in that regard,  There-
fore his negligence must be deemed to be
the sole proximate cause of the collision
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and the trial court properly directed the

verdict against the plaintiff,

WADE, Justice (concurring).

1 concnt with the recult hecanse | think
the failure of the driver of the antomobile
to Jook to see if a train was coming was
the sole proximate ciuse of the accident.
1 agree with the role that where a fagman
is usually maintained, which fact is known
to the driver of the crossing avtomaobile,
i approaching the crossing he may take
some assntance of safety from the fact that
the Miyrman iy not there, 1 also apree with
Mr. Justice Crockett that Mr. Gregory's
testimony that he had ohserved the fhyaman
“lots of times™ is suflicient to make a prima
facie showing that a Magman was cus-

tomarily there,

| Utnh 24 110
A. L. REESE, Plalntift and Appeliant,
v.
Thomas A. HARPERN, Datandant and
Rospondent,
No. #8230,

Hupreme Conet of thah,
Sept. 6, 108

Action to tecover hroker's commission,
The First District  Court, Box  Elder
County, Lewis Jones, |, rendered judgment
for defendant and plaintiff appealed.  T'he
Supreme Court, Crackett, J., held that evi-
dence would sustain finding that plaintiff
had not sufliciently infarmed ot made clear
to defendant wha was to pay mortgage and
other encumbrances and that he had ot
fairly discloced to defendant all of material
facts which he knew concerning transac-
tion.

AfMrmed,

Citaae 320 I° 21 €10

f. Brokers @19

There rests upon broker responsibility
of hunestly and fairly representing interests
of those who cugage his services, and per-
sons who entrust their business to broker
are etitled to 1epose soma degree of con-
fidenee that hrokee will be loyal to trust and
will, with reasonable diligence and good
faith, represent interests of his clients.
U.CAINSY, 61 2 11,

2. Brokars & 19

Iheee is fidueiary relationship hetween
hroker nod clicnt, nnd it is incumbent upon
lnaker to apply his abilitics and knowledge
to mhvantage of client he serves.

3. Arokers €19

Hroker muost make full disclosure of
all facts which his principal should know
in transacting hociness,

4. Brokers &065(1)

FFailure 1o discharge with reasonable
diligence and care duty owed by broker to
principal prechudes hroker's recovery for
services rendered,

8. Brokers G109, 65(1)

Itia duty af lwoker to inform principal
of all facte which might influence principal
in accepting or rejecting offer, and broker
is not entitled to recover fee unless he has
fully performed that duty.

6. Brokers C=B0(7)

In action to recaver hroker's commis-
sion, evidence would sustain finding that
plaintitl had not suficiently informed or
made clear to defendant who was to pay
mortgagre and other encumbrances and that
he had not faitly disclosed to defendant all
of material facts which he knew concern-
ing teansaction,

—_——

Prestan & [larvis, Logan, far appelfant.
Sherma Thansen, Neigham City, Olson &
Calderwoad, Logan, for respondent,

CROCKELT, Justice.

A. 1. Reese sned ‘Thomas R, Harper for
$LS00 ae a real estate eommission for
attempting to sell Harper's farm. A ju-

ry made findirgs adverse to plaintifl, and
judgment was entered accordingly, from
which he appeals,

The problem of concern here is the na-
ture and extent of the duty a real estate
agent owes to his principal, and whether
plaintifl diseharged it

Mr. Recse is a licensed real estate broker,
daing husiness as Atlag Realty Company in
Logan, Utah. Ile contacted Mr. Harper
and procured him to list far sale his dry
farm of 700 acrea in Hansel Valley in
western Box Flder County,  The listing
autharized Reese to find a huyer at $45,000
or such other price as might be agreed
upon. Five days Iater Recse proposcd to
Harper a deal with one Fzra J. Zollinger
for $30,000. Reese presented to Harper a
docnment entitled “Receipt and Agreement
to Purchase” (hercinafter called Receipt).
The latter looked it over cursorily and
signed.

In view of the contentions of the parties,
discussed below, these facts are of critical
itnportance: the figure $30,000, represent-
ing the purchase price, was filled in the
printed furm hy hand; also on a separate
line, noticeally separated from the other
lines of fine print in the document were
the words: “Fncumbrances, except None”;
the word “None™ was also in handwriting.
Duce to such fact, and that the handwriting
is much larger than the fine print of the
document, the eye can pick out the $30.-
000 and the line with the words “Fneum-
bhrances, except None,” much easier than
the other parts thereof,

Thereafter a contract of sale and escrow
agreement were prepared and presented to
Mr. and Mrs, Iarper. By it they were to
receive $30,000 Lut out of it they were re-
quired to pay the encumbrances on the
property, inctuding & mortgage balance of
$R,500, and some crop mortgages, the exact
amount of which is not shown in the record.
The IHarpers contend that the ohligations
aggregated substantially $15,000 and the
teinl court so foumd.  Just what the evi-
dence will support as to encumbrances
above the $8,500 mortgage s not of con-
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trolling importance. The Harpers’ version
of the proposed transaction, which was ac-
cepted by the jury and the tiial court, was
that Mr, Harper had nnderstood that they
would receive $30,000 net for their prop-
erty, and that the purchaser would assume
and pay the encumbrances.  ‘This would
give them somewhere reasonably near the
$45,000 they were asking; whereas i they
had to pay the cncumbrances out of the
$30.000, they would get less than half the
#15000 at which Reese procured  the
listing.  Defendant points out that the
Receipt, particulirly the parts sefenred to
above, readily gives an impression consist-
ent with their understanding,

The plaintiff Reese argues that the Re-
ceipt, properly tead and  undeestoad, i
clearly an offer to sctl the farm for §30,000
free of encumbrances, as provided in the
proposed contract which the Harpers re-
fused to sign; that lThuper is therefore
bound to pay the commission on the deal
because Reese procured Zollinger as a
ready, willing and able purchascr upon the
terms Harper had agreed to. Mr, Recse
further avers that as hetween him and
Haiper, their dealings  swere at anm's
leageth  thiat he was under o panticalar
duty to coddle and “spoonfoad™ Thapers
that fnasmuch as the latter had ample op-
portunity to read the Receiptand theecafter
vohmtarily signed it he is prochndad from
questionime its contents and is honnd by
it,

(1] The above contention ix sonnd as
between people dealing with cach other

Wu:ﬂ—ﬁmw_llm the rela.
“Tionship of real cstate agent amd elici
makes the situation quite different. The
agent is icsued a license and peemitted to
hold himeelf out to the pullic as qualificd
by training and expetience to remder a
specialized service in the ficld of real estate
transactions.  There rests upon him the

2. Qea 8 CGermnin v, Wataan, 05 Ot App,
) KA, 204 1020 00 By s v Rogers,
10 Adde, 408, 222 1AL TN 1T AL
24 NN Awndersan v, Phacher, T8 Cal,
App.24 60, 172 120 Bt

329 PAOIF10 REPORTER, 5

‘rtspouail»ilhy of hanestly and fairly rep-
rescnting the interests of those who engape
his services, and upon failing to do so his
icense may be revokelt  Accordingly,

hersons who entoast their bhusiness to such

pgents are entitled to repose some degree

{ confilence that they will be loyal to such

rust and that they will, with reasonalle

iligence and in good faith, represent the
nterests of their clients. Unless the faw

Temands this standard, instead of  heing

the badgge of competence and inteprity it
is supposed o be, the hiconse wonld sepve
only as a foil 1 he the unsuspecting
public in to be duped Ly people more skilled
and expericneed inosueh attaivs than are
they, when they would he better off taking
care of such business for thomselves

ice the real estate oker offcrs in actine as
an agent for his cliont there arises a fidu
ciary relationship hetween tham; it is ine
cumbient upon him to apply his alilitics and
knowledge to the advantige of the min he
scrves; and to make full disclosire of all
facte which hie principal honld know in
transacting the businesse ™ Failure 1o dis-
chivrge such duty with reasonalle diligonee
and ecnre prechudes hiv vecavery for the

setvice he quirports to e rendeding,

To Reieh v Chuistopados @ the hooker hind
informed hiv principal that he had woeheck
for $3,000, dntinating that it was an ont-
tipht down payment on the tamsaction;
whereas, in fact the chock was piven anly
suhject 4o comlitions not diseload 1o the
prineipal. Tt was hodd that this faibme to
disclose was a hreach of duty preclading re.
covery.

{5) A cace closely analipong to the
inctant one s Dunean v Raboun 8 A
broker was anthorized to find a sale for

property on tevms of 2000 cash, payments
3. Qe R A dur, Ihakerwn, Koo Ki),

LR B B ST OO R UTI I AR UL

8. I8N Va. 80, 40 Q200 D20 008,

/

KLEEBE Y, ARy o Vian 410
. Cltane 320 124 410

over & period nat less than five years, and
bearing 414% interest.  The broker pro-
cured a deal for a substantially different
down payment and certain other differences
in terms. Ile diew up a contract and sub-
mitted it to the seller. At the tial there
was a dispute as to whether the seller had
in fact understood and agreed to the new
terms.  ‘The court observed that the broker
had not ditcharged his duty in that he had
not explained the contract 1o his client nor
called his attention to the variange in terms,
Upon suit of the bioker for hie commission
the comt held:

“Under these citcumstancea it wag
the duty of the apent ta disclose to
his principal the vital differences in
the terms ¢ ¢ ¢ “This duty was not
discharged by simply handing to the
awner an unsigned contract ¢ ¢4,
Tt wae his duty to inform his principal
of all facts which might influence his
principal in accepting or rejecting the
offer.  An agent is not entitled to re-
cover until he has fully performed
thic duty & & &",

We regard the doctrine just stated as
salutiry and as controlling here. Without
bucdcning thie apinion with a discussion of
the aotharitice cited by the plaintiff, we
obscrve that a eareful reading will disclose
that they nre clearly distingnishable from
the instant <ituation @

Ttis pertinent to ohaerve that the hroker
Reese hadd Meo Thoper at even more dis.
advantige i might normally he expected.
The wide ditforince in expericnee noed
bucinese acumen resulting in the partics
being in an unequal pasition for bargaining
are things which the conrt and jury were
entitled to take into consideration in deter-
mining the matters in contention hetween

& Gnaeflt Menlty (o, v, Netter Nolldings,
Toe 120 Uy 001 220 10200 R12: John.
o v Alen, 1O Hinh 148, 16R 10240 1034,
150 A 110 200 Ashiwaeth v, Chinelea.
worth THE U 00, 2000 10 20 720 it
tla o Flotabivan, 25 Utah Bl 101 P,

them.?  Mr, Harper was a farmer, obvi-
ously incxperienced in business; was hard
of hearing and therefore had some difficully
in conversing with others; and in addition
thereto the court made an express finding
indicating that he was somewhat inept and
lacking in acumen with respect to husiness
afTairs,

(6] 'The issne was submitted to the jury
as to whether Mr. Reese had discharged his
duty hercinabove diccusced. 1t found that
he “did not sofficiently inform or make
clear to Mo Thaper wha was to pay the
mottyzage and encambrances™; and furthe
that he did not “fairly disclose (o M
Tharper all matenial facts which Mo, Roese
knew ¢ % * concerning the transaction
¢ ¢ o In view of such finding, which
is supported in the cevidence, the plaintiff
Reese cannot here contend that he discussed
and made plain the contents of the Reccipt
and the nature of the transaction to Mr,
Harper., 1n fact, ducing cross-exarnination
Mr. Reese manifested a somewhat indiffer-
ent attitnde toward the sugpestion that he
shoultd have done so.  Tle obscrved that
it isn't often that alt the details of an
earncst money agreement receipt is read,”
implyiige that it was unnecessary to do so,
but it the customer shaubd vely npon the
agent, which is exactly what My larper
did.

There heing eupport in the record fos
the determination neule botow: ot the
plaintitl had not diseharged his daty in con.
nection with the attempted sale of  the
property for the defonant, the judgmen
is aflivmed. Costs to defendant,

McDONQUGH, C. |, and WADF,
WORTITEN and HENRIOD, 1], concur.

PRI, 24 LILANS, 1182: Curtis v
Mortensen, 1 Utah 20 254, 207 1° 20 217,
tnekbuen v, BBaze, 92 (hal 00 21 10 240
nie,

7. Lawia v White, 2 Utnh 24 101, 200 1’.24
R/04.
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DAVID H. SHAWCRCFT -- No. 4248
HARDING & ASSOCIATES, P.C.
Attorney for Plaintiffs

110 South Main Street
Pleasant Grove, Utah 84062
Telephone: (801) 785-5350

IN THE FOURTH JUDICIAL DISTRICT COURT OF UTAH COUNTY
STATE OF UTAH
MAHLON PECK & FAMILY, INC., VERIFIED COMPLAINT AND

DEMAND FOR JURY TRIAL
Plaintiff,

vs.

Civil No. C{\(, O%OW{

)

)

)

)

)
LLOYD R. BROOKS, STANLEY W. )
ROBINSON dba CENTURY 21 )
)

)

)

)

)

)

)

)

ROBINSON & WILSON REALTY,
DONNA ROBINSON dba CENTURY 21
ROBINSON & WILSON REALTY, and
DENICE A. WILSON JEPSEN dba
CENTURY 21 ROBINSON & WILSON
REALTY,

Defendants. Judge Park

COMES NOW the Plaintiff and for cause of action against the
Defendants, asserts, alleges, and complains, as follows:
GENERAL ALLEGATIONS
1. The amount at issue herein exceeds the sum of
$50,000.00.
2. The Plaintiff, Mahlon Peck & Family, Inc., is a Utah
Corporation doing business in Utah County, State of Utah, (herein

referred to as "Peck").

misc-pldg-3\peck-cmo. lnt 1
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3. The Defendant, Lloyd R. Brooks, is a resident of Utah
County, State of Utah, and engages in the real estate business in
Utah County, State of Utah, as a real estate salesman operating
under Stanley W. Robinson, as the principal broker, and is an agent
of Stanley W. Robinson, Donna Robinson, and Denice A. Wilson
Jepsen.

4. The Defendants, Stanley W. Robinson, Donna Robinson,
and Denice A. Wilson Jepsen, at all times relevant herein were
doing business as Century 21 Robinson & Wilson Realty, which is a
real estate brokerage located at 405 East State Road, American
Fork, Utah 84003.

5. The property which is the subject matter of this
litigation, contains 8.43 acres, is located in Utah County, State
of Utah, and all events alleged herein occurred within Utah County,
State of Utah.

6. Oon or about the 24th day of October, 1990, an Earnest
Money Sales Agreement was prepared wherein Carl Mellor offered to
purchase certain property owned by the Plaintiff located in Utah
County, State of Utah.

7. The Defendant, Lloyd R. Brooks, prepared the Earnest
Money Sales Agreement and thereafter presented the Earnest Money
Sales Agreement to the Plaintiff for signature. A copy of the

Earnest Money Sales Agreement dated the 24th day of October, 1990,

misc-pldg-3\peck-cmp.lnt 2
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is attached hereto as Exhibit A and incorporated herein by this
reference.

8. The Earnest Money Sales Agreement, Exhibit A, specifies
that Lloyd Brooks is both the listing agent and the selling agent,
and that Lloyd Brooks represents the Seller, the Plaintiff herein.

9. The Earnest Money Sales Agreement, Exhibit A, contains
a counteroffer made by the Plaintiff, which counteroffer was then
accepted by Carl J. Mellor, the Buyer, on or about the 27th day of
October, 1990.

10. The Earnest Money Sales Agreement, Exhibit A, had a
closing date requirement of on or before May 31, 1991.

11. The property identified in the Earnest Money Sales
Agreement, Exhibit A, as of October 1990, was located in Utah
County, State of Utah, outside of the City limits of Lehi City.

12. On or about the 25th day of October, 1990, the
Plaintiff entered into a Sales Agency Contract wherein Century 21
Robinson & Wilson Realty is listed as the listing company, Stanley
W. Robinson is listed as the principal broker and Lloyd R. Brooks
is listed as the authorized agent. A copy of the Sales Agency
Contract is attached hereto as Exhibit B and incorporated herein
by this reference.

13. The Sales Agency Contract, Exhibit B, referenced the

subject property located in Utah County, State of Utah, and

misc-pldg-3\peck-cmp.lnt 3
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provided for an expiration date of the 31st day of May, 1991,
subject to the 90 day protection period, as described in the Sales
Agency Contract, Exhibit B.

14. On or about the time that the Sales Agency Contract,
Exhibit B, was signed on behalf of the Plaintiff, the Defendant,
Lloyd R. Brooks, made express statements and representations to
Mahlon Peck, the agent for the Plaintiff, that Lloyd R. Brooks was
acting as the agent and representative of the Plaintiff and would
protect the interests of the Plaintiff concerning the proposed sale
of the subject property.

15. The Earnest Money Sales Agreement, Exhibit A, expired
on the 31st day of May, 1991, without a closing on the subject
property.

16. The Sales Agency Contract, Exhibit B, expired on the
31st day of May, 1991, and the 90 day protection period expired 90
days thereafter, without a closing occurring on the subject
property.

17. On or about November or December 1991, the Defendant,
Lloyd R. Brooks, made arrangements to have the subject property
surveyed by Bruce Chestnut for the preparation of an annexation
plat- and rezoning plan for the subject property, to effectuate the

annexation of the subject property into the City of Lehi.

misc-pldg-3\peck-cmp. lnt 4



-

O W 00 N O 0 &~ O N

-—th ek ek ek
—t

- -
o o A~ W N

18. On or about the 9th day of January, 1992, the Planning
and Zoning Committee of Lehi City approved the subject property to
be annexed into Lehi City, with a zoning of Commercial (GC-2).

19. On or about the 11lth day of February, 1992, the Lehi
City Council approved the subject property to be annexed into Lehi
City, and the subject property was thereby annexed into Lehi City
and was thereby zoned Commercial (GC-2).

20. On or about the 30th day March, 1992, the subject
property was sold to Carl J. Mellor and Dimple A. Mellor (Mellor
Purchasers) for the sum of $134,880.00.

21l. As a part of the closing of the subject transaction,
a commission was paid to the defendants, in the total sum of

$8,092.80.

22. The purchase price was based upon a per acre price of
$16,000.00 per acre.

23. At the time of the closing of the sale of the subject
property, on or about the 30th day of March, 1992, the Earnest
Money Sales Agreement, Exhibit A, had previously expired and the
Sales Agency Contract, Exhibit B, had previously expired.

24. During the period from October 1990 to the 30th day of
March, 1992, the closing date, the value of the subject property

had increased significantly, in such amount as shall be established

misc-pldg-3\peck-cmp. lnt )
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at the time of trial, including, but not limited to, an increase
in value based upon the following factors:
a. The annexation of the subject property into Lehi
City.
b. The zoning of the property to the Commercial (GC-
2) Zone.
c. General increase in market values of real estate.
d. Development of the Lehi Interchange on Interstate
1s5.
e. Additional factors as shall be established at the
time of trial.

25. At the time of the closing, and at all times prior
thereto, the Defendant, Lloyd R. Brooks, purported to be
representing the seller of the property, the Plaintiff herein.

26. Prior to the closing date, Mahlon Peck, the
representative of the Plaintiff, was told by Lloyd R. Brooks that
the Plaintiff was legally obligated to proceed with the closing and
sale of the subject property based upon the Earnest Money Sales
Agreement, dated the 25th day of October, 1990, Exhibit A, and that
the Defendants were entitled to a real estate commission, based
upon the Sales Agency Contract, dated the 25th day of October,

1990, Exhibit B.

misc-pldg-3\peck-cmp.lnt 6
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27. The Defendants, at no time, disclosed to the Plaintiff

any of the following items:

ae.

misc-pldg-3\peck-cmp.int

That the Earnest Money Sales Agreement, Exhibit
A, had expired.

That .the Sales Agency Contract, Exhibit B, had
expired.

That the Plaintiff was not obligated to sell the
property to the Buyer, Carl Mellor, in accordance
with the terms of the Earnest Money Sales
Agreement, Exhibit A.

That the Plaintiff was not obligated to sell the
property for $16,000.00 per acre.

That the property had increased in value since the
24th day of October, 1990, because of the
annexation of the property into Lehi City.

That the property had increased in value since the
24th day of October, 1990, because of the zoning
of the property as Commercial (GC-2) Zone.

That the subject property had increased in value
since the 24th day October, 1990, because of the
general increase in property values in the area.
That the subject property had increased in value

since the 24th day October, 1990, because of the
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development of the Lehi Interchange on Interstate
15.

i. That the property had increased in value for any
other reason.

j. That the Plaintiff had no legal obligation to pay
a real estate commission to the Defendants.

28. Upon information and belief, on or about the 10th day
of November, 1992, the Defendants listed the subject property with
the Mellor Purchasers, the purchaser of the property from the
Plaintiff, for the price of $50,415.00 per acre with utilities
installed, and for the price of $32,028.00 per acre, AS IS.

29. Upon information and belief, on or about the 23rd day
of August, 1993, the Mellor Purchasers, the purchaser of the
property from the Plaintiff, received an offer to purchase the
property from Carl Mellor for the sum of $270,000.00 ($32,028.00
per acre) from Kay D. Ventures of Sandy, Utah.

30. Upon information and belief, on or about September or
October, 1993, the Mellor Purchasers, the purchasers of the
property from the Plaintiff, received an offer of approximately
$300,000.00 ($35,587.00 per acre) for the subject property from a
fertilizer company.

31. During all relevant periods of time herein, the

Defendant, Lloyd R. Brooks, was the agent and representative of

misc-pldg-3\peck-cmp.(nt 8
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the Defendants, Stanley W. Robinson, Donna Robinson, and Denice A.
Wilson Jepsen, and the actions of Lloyd R. Brooks, as described
herein, were performed within the scope of such agency and
employment relationship and Stanley W. Robinson, Donna Robinson,
and Denice A. Wilson Jépsen are liable for the actions of Lloyd R.
Brooks pursuant to the doctrine of respondeat superior.
FIRST CLAIM
(Breach of Fiduciary Duty)

32. Plaintiff incorporates herein by this reference ¢ ¢ 1-
31 of this Complaint.

33. The Defendants were each agents and representatives of
the Plaintiff in a fiduciary capacity, and each of the Defendants,
separately and independently, owed fiduciary duties to the
Plaintiff with regard to the sale by the Plaintiff of the subject
property.

34. The Defendants, and each of them, did breach the
fiduciary duty owed by each of the Defendants to the Plaintiff, by
the following separate and independent items:

a. Failure to disclose all facts material to the
business of the Plaintiff related to the subject

real estate transaction.

mise-pldg-3\peck-cmp. lnt 9
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Failure to disclose that the Earnest Money Sales
Agreement, Exhibit A, had expired prior to the
closing.

Failure to disclose that the Sales Agency
Contract, Exhibit B, had expired prior to the
closing.

Failure to disclose that the Plaintiff was not
obligated to sell the property to the Buyer, Carl
Mellor, 1in accordance with the terms of the
Earnest Money Sales Agreement, Exhibit A.
Failure to disclose that the Plaintiff was not
obligated to sell the property for $16,000.00 per
acre.

Failure to disclose that the property had
increased in value since the 24th day of October,
1990, because of the annexation of the property
into Lehi City.

Failure to disclose that the property had
increased in value since the 24th day of October,
1990, because of the zoning of the property as
Commercial (GC-2) Zone.

Failure to disclose that the subject property had

increased in value since the 24th day October,

10
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35. As

1990, because of the general increase in property
values in the area.

Failure to disclose that the subject property had
increased in value since the 24th day October,
1990, because of the development of the Lehi
Interchange on Interstate 15.

Failure to disclose that the property had
increased in value for any other reason.
Failure to disclose that the Plaintiff had no
legal obligation to pay a real estate commission
to the Defendants.

Other items of nondisclosure as shall be shown at
trial.

By representing to the Plaintiff that the
Plaintiff was legally obligated to proceed with
the closing and sale of the subject property and

to pay to Defendants a real estate commissicn.

a direct and proximate result of the breach of the

fiduciary duty owed by the Defendants to the Plaintiff, the

Plaintiff has been damaged in such sum as shall be established at

the time of trial, including, but not by way of limitation, the

following damage items:

misc-pldg-3\peck-cmp. lnt
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a. The difference between the sales price of
$16,000.00 per acre, and the value of the property
at the time of the closing, in such sum as shall
be established at the time of trial.

b. The amount of the sales commission paid to the
Defendants in the sum of $8,092.80.

c. Interest at the legal rate from the date each item
of damage was incurred, in such sum as shall be
established at the time of trial.

d. Such additional damages as shall be established
at the time of trial herein.

36. The conduct of the Defendants in breaching their
fiduciary duty, as described above, is willful and malicious or
intentionally fraudulent conduct, or conduct that manifests a
knowing and reckless indifference toward, and a disregard of, the
rights of the Plaintiff, entitling the Plaintiff to punitive
damages, in such sum as shall be established at the time of trial.

SECOND CLAIM
(Fraudulent Non-Disclosure)
37. Plaintiff hereby incorporates by reference { ¢ 1-36 of

this Complaint, as if fully set forth herein.

misc-pldg-3\peck-cmp.lnt 12
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38. The Defendants, by the nature of their representation

and relationship with the Plaintiff, each owed a duty of disclosure

to the Plaintiff.

39. The Defendants made fraudulent non-disclosures to the

Plaintiff, including but not limited to the following items:

a.

misc-pldg-3\peck-cmp. lnt

Failure to disclose all facts material to the
business of the Plaintiff related to the subject
real estate transaction.

Failure to disclose that the Earnest Money Sales
Agreement, Exhibit A, had expired prior to the
closing.

Failure to disclose that the Sales Agency
Contract, Exhibit B, had expired prior to the
closing.

Failure to disclose that the Plaintiff was not
obligated to sell the property to the Buyer, Carl
Mellor, in accordance with the terms of the
Earnest Money Sales Agreement, Exhibit A.
Failure to disclose that the Plaintiff was not
obligated to sell the property for $16,000.00 per
acre.

Failure to disclose that the property had

increased in value since the 24th day of October,

13
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1990, because of the annexation of the property
into Lehi City.

Failure to disclose that the property had
increased in value since the 24th day of October,
1990, because of the zoning of the property as
Commercial (GC-2) Zone.

Failure to disclose that the subject property had
increased in value since the 24th day October,
1990, because of the general increase in property
values in the area.

Failure to disclose that the subject property had
increased in value since the 24th day October,
1990, because of the development of the Lehi
Interchange on Interstate 15.

Failure to disclose that the property had
increased in value for any other reason.
Failure to disclose that the Plaintiff had no
legal obligation to pay a real estate commission
to the Defendants.

Other items of nondisclosure as shall be shown at
trial.

items, as described above, which were not

disclosed, and which the Defendants owed a duty to disclose to the

misc-pldg-3\peck-cmp.int
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Plaintiff, were concerning presently existing material facts, which
the Defendants either knew should have been disclosed, or the
Defendants were reckless as to the non-disclosure of said facts.

41. The facts which were not disclosed by the Defendants,
were not disclosed for the purpose of inducing the Plaintiff to act
without the knowledge of said facts and the Plaintiff did, in fact,
reasonably act without the knowledge of said facts to the injury
and damage of the Plaintiff, which damages include all of the items
of damages as set forth and described above, in such sum as shall
be established at the time of trial herein, together with interest
thereon at the legal rate.

42. The failure to disclose the facts, as described above,
constitutes acts or omissions of the Defendants which are the
result of willful and malicious or intentionally fraudulent
conduct, or conduct that manifests a knowing and reckless
indifference toward, and a disregard of, the rights of the
Plaintiff, entitling the Plaintiff to punitive damages in such sum
as shall be established at the time of trial herein.

THIRD CLATIM
(Fraudulent Misrepresentation)
43. Plaintiff hereby incorporates by reference ¢ ¢ 1-42 of

this Complaint, as if fully set forth herein.

misc-pldg-3\peck-cmp. lnt 15
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44. The Defendants made material representations of fact
to the Plaintiff concerning the sale of the subject property.

45. The representations made by the Defendants include, but
not by way of limitation, the following:

a. That the Plaintiff was legally obligated to
proceed with the closing and sale of the subject
property and to pay to Defendants a real estate
commission.

b. Other items as shall be shown at trial.

46. The representations, as described above, were of
presently existing material facts.

47. The representations, as described above, were false.

48. The representations, as described above, were made by
the Defendants knowing that the misrepresentations were false, or
were made recklessly, knowing that the Defendants had insufficient
knowledge upon which to base said representations.

49. The representations, as described above, were made by
the Defendants to induce the Plaintiff to sell the subject
property, as described above, and to pay to the Defendants the real
estate commission, as described above.

50. The Plaintiff reasonably and justifiably relied to its
detriment on the misrepresentations of the Defendants, as described

above.

misc-pldg-3\peck-cmp. lnt 16
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51. As a direct and proximate result of the fraudulent
misrepresentations of the Defendants, the Plaintiff has suffered
all the damages, as set forth and described above, together with
all additional special and general damages as will be established
at the time of trial herein, together with interest at the legal
rate from the date that each item of damage was incurred.

52. The acts of the Defendants, in making the
misrepresentations, as described above, are the result of willful
and malicious or intentionally fraudulent conduct, or conduct that
manifests a knowing and reckless indifference toward, and a
disregard of, the rights of the Plaintiff, entitling the Plaintiff
to punitive damages, in such sum as shall be established at the
time of trial.

FOURTH CLAIM
(Constructive Fraud)

S3. The Plaintiff hereby incorporates by reference ¢ ¢ 1-
52 of this Complaint, as if fully set forth herein.

S54. In the alternative, if it is determined that the above-
stated items of non-disclosure and items of misrepresentation were
not made knowingly, willfully, and with an intent to deceive, then
the non-disclosure and the misrepresentations constitute
constructive fraud on the part of the Defendants entitling the

Plaintiff to all of the damages, plus interest at the legal rate,

misc-pldg-3\peck-cmp.lnt 17
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as set forth and described above, in such sum as will be
established at the time of trial.
FIFTH CLAIM
(Negligent Misrepresentation)

§5. The Plaintiff hereby incorporates by reference § ¢ 1-
S4 of this Complaint, as if fully set forth herein.

s6. In the alternative, if it 1is determined that the
misrepresentations and the items of non-disclosure, as set forth
and described above, were not made knowingly, and with an intent
to deceive, then the misrepresentations and items of non-disclosure
were made negligently and in breach of the duty of due care owed
by the Defendants to Plaintiff.

7. As a direct and proximate result of the negligent
misrepresentations and negligent non-disclosure, as described
above, the Plaintiff has incurred all of the damages, plus interest
at the legal rate, as set forth and described above, in such sum
as shall be established at the time of trial.

SIXTH CLAIM
(Breach of Contract)

S8. Plaintiff hereby incorporates by reference § ¢ 1-57 of
this Complaint, as if fully set forth herein.

59. TIn the event it is determined that a contract existed

between the Defendants and the Plaintiff with regard to the real

misc-pldg-3\peck-cmp.lnt 18
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estate transaction, concerning the real estate commission, then,
in that event, and in the alternative, the Defendants, through
their actions, as described above, breached the agreement and the
Plaintiff has incurred all of the damages, as set forth and
described above, plus ipterest at the legal rate, plus attorney's
fees incurred herein, in such sum as shall be established at the
time of trial.
SEVENTH CLAIM
(Statutory Violations)

60. The Plaintiff hereby incorporates by reference ¢ ¢ 1-
59 of this Complaint, as if fully set forth herein.

61. The Defendants are subject to the provisions of Chapter
Two of Title 61 of Utah Code Annotated, 1953 as amended.

62. The actions and non-disclosure by the Defendants, as
set forth and described above, establish that the Defendants did
breach provisions of Section 61-2-11, Utah Code Annotated, 1953 as
amended, including, but not by way of limitation, the following
portions thereof:

a. The Defendants did make substantial

misrepresentations, as set forth and described

above.
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The Defendants did make false promises of a
character 1likely to influence, persuade, or
induce, as set forth and described above.

The Defendants did act for more than one party in
a transaction without the informed consent of the
Plaintiff in that the Defendants were representing
the interests of the Buyer, Carl Mellor, with
regard to the subject transaction, and at the same
time, were representing Carl Mellor with regard
to other transactions, without adequately
disclosing said representation to the Plaintiff
herein.

As to the Defendants, Stanley W. Robinson, Donna
Robinson, and Denice A. Wilson Jepsen, failure to
exercise reasonable supervision over the
activities of Lloyd R. Brooks.

Breaching the fiduciary duty owed to the Plaintiff
with regard to the subject real  @estate
transaction.

Other conduct which constitutes dishonest dealing,
as set forth and described above.

Other actions, as shall be established at the time

of trial, constituting a violation of Section 61-

20
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2-11, 1953 as amended, 1including the various
subparts thereof.

63. As a direct result of the actions of the Defendants in
violating the provisions of Section 61-2-11, 1953 as amended, as
described above, the Plaintiff has been damaged, which damages
include all of the damages, plus interest at the legal rate, as set
forth and described above, in such sum as shall be established at
the time of trial.

64. Pursuant to the provisions of Utah Code Annotated
Section 61-2-17(4), 1953 as amended, the Plaintiff, in addition to
the other damages incurred, is entitled to recover from the
Defendants, the real estate commission paid to the Defendants, in
the sum of $8,092.80, plus three times the real estate commission,
together with interest at the legal rate, in such total sum as
shall be established at the time of trial.

65. The Plaintiff is further entitled to recover from the
Defendants the amount of any prior, or subsequent, "related
commissions, compensation, or profit, plus three times the amount
of such sums, related to any other transactions related to the

subject property, as shall be established at the time of trial.
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EIGHTH CLAIM
(Negligent Supervision)

66. The Plaintiff hereby incorporates by reference ¢ ¢ 1-
65 of this Complaint, as if fully set forth herein.

67. The Defendants, Stanley W. Robinson, Donna Robinson,
and Denice A. Wilson Jepsen, owed a duty to the Plaintiff to
sufficiently and properly train and supervise their agents,
including the Defendant Lloyd R. Brooks.

68. The Defendants, Stanley W. Robinson, Donna Robinson,
and Denice A. Wilson Jepsen were negligent in that said Defendants
failed to sufficiently train and/or supervise their agents,
including Lloyd R. Brooks, with regard to the actions of said Lloyd
R. Brooks, as set forth and described above.

69. As a direct and proximate result of the negligence and
breach of duty by the Defendants, Stanley W. Robinson, Donna
Robinson, and Denice A. Wilson Jepsen, the Plaintiff has suffered
all of the damages, as described above, together with interest at
the legal rate, together with such additional general and special
damages as will be established at the time of trial.

NINTH CLAIM
(Respondeat Superior)
70. The Plaintiff hereby incorporates by reference ¢ ¢ 1-

69 of this Complaint, as if fully set forth herein.

misc-pldg-3\peck-cmp. lnt 22



71. The Defendant, Lloyd R. Brooks, is an agent of the
Defendants, Stanley W. Robinson, Donna Robinson, Denice A. Wilson
Jepsen, and said Defendants are therefore liable for the actions
of the Defendant Lloyd R. Brooks pursuant to the Doctrine of
Respondeat Superior, in that the actions of the Defendant Lloyd R.
Brooks, as described herein, were performed during the course and
within the scope of the employment and agency relationship of Lloyd
R. Brooks with Stanley W. Robinson, Donna Robinson, and Denice A.
Wilson Jepsen.

TENTH CLAIM
(Unjust Enrichment)

72. The Plaintiff hereby incorporates by reference ¢ ¢ 1-
71 of this Complaint, as if fully set forth herein.

73. The Sales Agency Contract, Exhibit B, had expired prior
to the closing of the sale, and the Defendants had no legal right
or claim to the real estate commission.

74. The payment of the real estate commission to the
Defendants constitutes unjust enrichment. The Plaintiff is
entitled to the recovery of said commission, plus interest at the
legal rate from the date of payment of said commission, together
with such additional damages as shall be established at the time

of trial herein.
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WHEREFORE, the Plaintiff prays for judgment against the
Defendants, as follows:

FIRST CLAIM

For judgment against the Defendants, jointly and severally,
as follows:

1. For judgment in such amount as shall be established at
the time of trial, plus interest at the legal rate, plus such
additional damages and incidental and consequential damages as
shall be established at the time of trial.

2. For punitive damages in such amount as shall be
established at the time of trial.

3. For costs of court and such other and further relief
as to the ‘court appears just and equitable in the premises.

SECOND CLAIM

For judgment against the Defendants, jointly and severally,
as follows:

1. For judgment in such amount as shall be established at
the time of trial, plus interest at the legal rate, plus such
additional damages and incidental and consequential damages as
shall be established at the time of trial.

2. For punitive damages in such amount as shall be

established at the time of trial.
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3. For costs of court and such other and further relief

as to the court appears just and equitable in the premises.
THIRD CLAIM

For judgment against the Defendants, jointly and severally,
as follows:

1. For judgment in such amount as shall be established at
the time of trial, plus interest at the legal rate, plus such
additional damages and incidental and consequential damages as
shall be established at the time of trial.

2. For punitive damages in such amount as shall be
established at the time of trial.

3. For costs of court and such other and further relief
as to the court appears just and equitable in the premises.

FOURTH CLAIM

For judgment against the Defendants, jointly and severally,
as follows:

1. For judgment in such amount as shall be established at
the time of trial, plus interest at the legal rate, plus such
additional damages and incidental and consequential damages as
shall be established at the time of trial.

2. For costs of court and such other and further relief

as to the court appears just and equitable in the premises.
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FIFTH CLAIM

For judgment against the Defendants, jointly and severally,
as follows:

1. For judgment in such amount as shall be established at
the time of trial, plus interest at the legal rate, plus such
additional damages and incidental and consequential damages as
shall be established at the time of trial.

2. For costs of court and such other and further relief
as to the court appears just and equitable in the premises.

SIXTH CLAIM

For judgment against the Defendants, jointly and severally,
as follows:

1. For judgment in such amount as shall be established at
the time of trial, plus interest at the legal rate, plus such
additional damages and incidental and consequential damages as
shall be established at the time of trial.

2. For costs of court, attorney's fees incurred herein,
and such other and further relief as to the court, appears just and
equitable in the premises.

SEVENTH CLAIM
For judgment against the Defendants, jointly and severally,

as follows:
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1. For judgment in such amount as shall be established at
the time of trial, including the following:

a. $8,092.80, the real estate commission.

b. Three times the 1real estate commission:
$24,278.40.

c. Interest at the legal rate.

d. The amount of all prior and subsequent related
real estate commissions, compensations, and
profits, plus three times the amount of said sums.

e. All other damages as shall be shown at the time
of trial.

2. For costs of court and such other and further relief
as to the court appears just and equitable in the premises.

EIGHTH CLAIM

For judgment against Stanley W. Robinson, Donna Robinson,
and Denice A. Wilson Jepsen, jointly and severally, as follows:

1. For judgment in such amount as shall be established at
the time of trial, plus interest at the legal rate, plus such
additional damages and incidental and consequential damages as
shall be established at the time of trial.

2. For costs of court and such other and further relief

as to the court appears just and equitable in the premises.
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NINTH CLAIM

For judgment against Stanley W. Robinson, Donna Robinson,
and Denice A. Wilson Jepsen, jointly and severally, as follows:

1. For judgment in such amount as shall be established at
the time of trial, plus interest at the legal rate, plus such
additional damages and incidental and consequential damages as
shall be established at the time of trial.

2. For costs of court and such other and further relief
as to the court appears just and equitable in the premises.

TENTH CLAIM

For judgment against the Defendants, jointly and severally,
as follows:

1. For judgment in the amount of $8,092.80, plus interest
at the legal rate, plus such additional damages as shall be
established at the time of trial.

2. For costs of court and such other and further relief
as to the court appears just and equitable ip the premises.

DATED this 971 day of /Tt , 1994.

L =t

DAVID H. SHAWCROFT, Attorney for
Plaintiff

Plaintiff's Address:
Mahlon Peck & Family, Inc.
6800 West 10170 North
Highland, UT 84003
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STATE OF UTAH )
) ss.
COUNTY OF UTAH )

MAHLON PECK, being first duly sworn, deposes, and says as
follows: I have read the foregoing Complaint, and the information
contained therein is true to the best of my knowledge, information,

and belief.

DATED this _JZZZQ__ day Of%:zzzlzéééé;_____d 1994.
7. oo T3k,
- v

SUBSCRIBED AND SWORN to me before me this m' day of

E:ZEZZAZQ$A£;:L___, 1994, by MAHION PECK.

NOTARY—P¥BLIC

My Commission Expires: Residi at:

£-7-9¢ WA
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DEMAND FOR JURY TRIAL
COMES NOW the Plaintiff, by and through its attorney, David
H. Shawcroft, and hereby demands trial by jury in this matter and
herewith tenders the statutory fee, together with this Demand for
Jury Trial.

DATED this __ 277 day of /%(’W4 . 1994.

HARDING & ASSOCIATES, P.C.

DAVID H. SHAWCROFT
Attorney for Plaintiff
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10 EXCHANGE PLACE, ELEVENTH FLOOR R . i
POST OFFICE BOX 45000 ———

SALT LAKE CITY, UTAH 84145-5000 ———d
TELEPHONE (801) S21 9000

ROBERT C. KELLER FACSIMILE (801) 363 0400 WRITER'S DIRECT NUMBER

(8O1) 322 9172

January 8, 1997

Via Hand Delivery

Mr. Stephen B. Nebeker

RAY, QUINNEY & NEBEKER
79 South Main, #500

P.O. Box 45385

Salt Lake City, Utah 84145

Re:  Pre-hearing Submission in the Matter of Peck Family Inc. v. Brooks and
All Pros Realty

Dear Mr. Nebeker:

On behalf of the defendants in the above-referenced matter, Lloyd R. Brooks and All Pros
Realty, this will provide a brief overview of the dispute in this case and introduce the written
materials submitted herewith. We understand the arbitration hearing is scheduled to be held in
your office beginning 1:00 p.m. on Wednesday, January 15, 1997.

The plaintiff is a family corporation holding certain assets used primarily for dairy farming
and other agricultural interests. At relevant times plaintiff’s president, Mr. Mahlon Peck, was an
active dairy farmer approximately 70 years old who, with his wife, held title to the 8.5 acres of
undeveloped farm land which is the subject of this dispute. Before the closing of the transaction
at issue, Mr. Peck transferred title to the family corporation. Defendants are Lloyd Brooks, an
experienced and knowledgeable real estate agent in the American Fork area, and the agency with
whom he is associated.

The transaction arose in October 1990 when the buyer of the property, Mr. €arl Mellor,
approached Mr. Brooks to inquire whether Mr. Brooks was aware of any available commercial
properties in the area. Mr. Mellor was considering moving his family business and at that time
wanted to acquire property for that purpose.

Mr. Brooks had heard that Mr. Peck might be interested in selling some land. After Mr.
Mellor’s inquiry he approached Mr. Peck and Mr. Peck confirmed his desire to sell. The
property was not then annexed into the City of Lehi and zoned for commercial use, but the parties
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contemplated that the annexation and rezoning could be done in order to accommodate Mr.
Mellor’s business.

Mr. Brooks did some market research to determine a sale price. He recommended, and
the parties eventually agreed upon, a purchase price of $16,000 per acre. The parties entered
into a standard form Earnest Money Sales Agreement and related agreements on or about
October 25, 1990.

The closing on the transaction was initially scheduled to occur some six months after the
earnest money was signed, in March 1991. As the initial closing date approached, however, the
buyer requested some additional time. Mr. Peck agreed to another sixth month extension of the
agreement and at that time the buyer also agreed to provide a down payment of $2,000 for the
benefit of the sellers.

As the second closing date approached, however, the seller Mr. Peck requested some
additional time. The contemporaneous documents indicate Mr. Peck wanted the time to transfer
ownership of the property to the family corporation and to consider tax implications of the
transaction. The buyer agreed to the extension and, at Mr. Brook’s suggestion, the buyer paid
another $500 as an additional down payment.

Before expiration of the last extension, in March 1992 and approximately 1'% years after
the earnest money was signed, the parties closed at the original purchase price of $16,000 per
acre. Mr. Brooks was and is aware of contemporaneous comparable sales that supported his
initial valuation, and was and is aware of no sales or other indications that would have led him to
believe the property was undervalued to begin with, had significantly increased in value during the
pendency of the eamest money or would substantially increase in the immediate future. Mr.
Brooks’ opinion as to value is strongly supported by the testimony of Mr. Mellor, who was an
independent, willing buyer at the time.

At that time, however, there is no question the area was experiencing some growth and
shortly thereafter land values did increase quite dramatically. Mr. Mellor had obtained more
convenient property on which to locate his business, and eventually sold the subject property to
another developer in late 1994 for some $36,000 an acre.

Six months to a year after the transaction closed, Mr. Brooks became aware Mr. Peck’s
son Wayne was unhappy about having sold the property. Mr. Brooks approached Mahlon Peck
to discuss the matter. Mr. Peck indicated he had “no problem” with the transaction, but the
family was apparently still frustrated.
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In March 1994 and without any additional consultation with Mr. Brooks, the corporation
filed the lawsuit which has eventually resulted in this arbitration. Plaintiff’s primary allegations
were that the eamest money agreement and related documents expired by their terms before the
first extension in early 1991, and Mr. Peck was somehow duped or defrauded by Mr. Brooks and
Mr. Mellor together into going forward with the transaction in early 1992 when he wasn’t
obligated to do so. The property had increased dramatically in value in the interim, and plaintiff
was entitled to the difference in value, plus consequential, punitive and treble damages, etc.

Through discovery, plaintiff has modified its claims. As defendants currently understand
it, the primary issues to be resolved by the arbitrator concern whether Mr. Brooks failed to
exercise the appropriate care for plaintiff's interest during the transaction and, if so, whether that
failure resulted in any damages to plaintiff under all of the applicable circumstances. Damages,
according to plaintiffs, are primarily the difference between what the property was worth
according to their reconstruction of value and what Mr. Mellor actually paid.

Defendants are confident Mr. Brooks did everything humanly and professionally possible
to msure the sellers got the appropriate price for the land at the closing in early 1992. Although it
is unfortunate from the Peck’s perspective they sold the property when they did, absent a crystal
ball or some foresight not required by any standard cited by plaintiff's Mr. Brooks could not have
known the property might be worth substantially more in future years.

In this regard, the factors Mr. Brooks considered in establishing the purchase price are
important, and defendants expect that the arbitration hearing to focus on those factors. Other
evaluations of the property during relevant periods are also significant, and both parties have hired
appraisers to do historical appraisals. The appraisals differ, and defendants also expect the
arbitration to address the differences in the appraisals and the reasons therefore.

Defendants believe that the relevant issues can be explored in depth and informally, and
Mr. Brooks and defendants’ appraiser will attend the hearing to discuss their reasoning and the
conclusions reached. Defendants may also call Mr. Mellor to discuss his testimony.

In addition, the following documents may assist the arbitrator in preparing for the hearing
and becoming conversant with the issues, and are submitted herewith:

1. Deposition transcript of Mahlon Peck, with attached exhibits, including
plaintiff’s complaint;

2. Deposition transcript of Lloyd Brooks, with attached exhibits;
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3. Deposition transcript of Carl Mellor, with attached exhibits;

4. Appraisal report of Kent J. Carpenter, MIA; and

5. Appraisal report of Don R. Gurney, SRA.

We appreciate your attention to this matter and look forward to the arbitration hearing.
Very truly yours,

S ; STENSEN & MARTINEAU

Robert C. Keller
RCK:sh
Enclosures

cc: Gordon Duvall, Esq. (without enclosures)

N:\1634635\RCK\NEBEKER.LTR
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Gordon Duval, Bar No. 6532 @@B ii

DUVAL, HANSEN, WITT & MORLEY, P.C.
Attorney for Plaintiff

110 South Main Street

Pleasant Grove, Utah 84062
Telephone: (801) 785-5350

MAHLON PECK & FAMILY, INC.,
Plaintiff, CLOSING ARGUMENT AND REQUEST

FOR ORAL ARGUMENT

Vs.

LLOYD R. BROOKS et al.,

Defendants. CASE NO. 940400145
Arbitrator Stephen Nebeker

Mahlon Peck & Family, Inc., hereby respectfully submnit

the following request for oral argument.
REQUEST FOR ORAL ARGUMENT

Determining the issues at hand hinges on whether the
highest and best use of the Peck property on the date of the sale
from the Pecks to Carl Mellor was as commercial property. If so,
than was the price Brooks set for the property on the day it was
sold to Mellor in 1992 the true fair market value of the
property? According to Brooks, the land value was flat from
October 1990, when Mellor entered into the first earnest money
agreement, through the date of sale in 1992. Then, according to
Brooks, the value of the land doubled in seven months. Did the
land value really remain completely stagnant for 17 months and
then suddenly skyrocket doubling in value in the next ___ months?

The Pecks believe that did not occur.

Peck v. Brooks
Page 1

Exu{ Jo Rh[wr‘- Kn”ux 1-=2n-97

to Sleshun Nebehar

|~20-97




These valuation issues were clouded by Brooks’ testimony
which included subsequent land sales and his testimony that any
land sales for more than $16,000 an acre were not comparable
pieces of property. He has failed to explain, even though asked
several times, how he determined that while all of the other land
values in northern Utah County were rapidly increasing from the
time of the earnest money agreement in 1990 to the time the sale
was consummated in 1992, the value of the Peck property did not
increase at all. To fully explain the increase in value of land
in Lehi during the time in question, the differences between the
two appraisals, and the inconsistencies of Brooks’ statements at
deposition and arbitration, the plaintif, upon recommendation,
now requests the opportunity for brief oral closing arguments,
possibly 20 or 30 minutes per side.

HIGHEST AND BEST USE: COMMERCIAL V. RESIDENTIAL

Whether or not the price Lloyd Brooks and Carl Mellor
set for Mahlon and Marie Peck’s property was reasonable depends
upon whether the highest and best use of the property is for
commercial or residential use. What is the highest and best use
of the Peck’s property? That is the question of fact to be.
decided. Look at the evidence on this issue.

1. Lloyd Brooks stated at his deposition that the

property was best suited for commercial use.

Brooks depo. at 42,43. Brooks stated that the land

was worth "much more" as commercial. Brooks depo.
at 25. The property was identified by Brooks for

Peck v. Brooks
Page 2



his client Mellor as a desirable location for
Mellor’s commercial use.

2. Don Gurney, an appraiser with over twenty years
experience, the last ten years of which he has specialized
in the appraisal of commercial property in Utah County,
has concluded that the highest and best use of this
property is commercial.

3. Carl Mellor, the buyer who originally hired Brooks to
determine if the Peck property was for sale, determined
that the property was well suited for his commercial
business. He bought the land for commercial use and sold
it as commercial property.

4. Roger Young, a potential purchaser, was willing to pay
$375,000 for the property as commercial land.

5. The subsequent purchasers of the property, Allred and
Robbins, also believed the Peck land to be desirable as
commercial property.
6. The only person who believes that this property,
situated along the State Street corridor and within sight
and hearing of I-15, was best suited for residential use
is Kent Carpenter. The appraisal by Carpenter takes the
astounding position that the subject property is best
suited for residential use rather than commercial.
Carpenter notes that approval for the commercial zoning
and annexation by Lehi was "virtually assured" and that the
annexation and rezone could have been obtained at "any time."
Carpenter appraisal at 23, 77. That having been said, it is
interesting that none of the earnest money agreements signed by
Mellor listed the annexation and rezone as a condition of the
sale.

Carpenter and Brooks place much emphasis on the railroad

track as an undesirable element of the property. Both Carpenter

Peck v. Brooks
Page 3



and Brooks testified that property along the north side of the
railroad tracks was, and continues to be, undesirable. Carpenter
and Brooks point to commercial land sale number 4 of Carpenter’s
appraisal as evidence of this. Carpenter appraisal p. 68.
Carpenter uses the sale of this parcel to Charles Lebaron at
$10,808 per acre as evidence of the value of commercial land on
the north side of the railroad tracks on the State Street
corridor. Carpenter, for some reason, misleadingly states that
this "comparable" property is "intended for GC-1 rezone." 1In
fact, the property was purchased solely for agricultural use. It
was not annexed into a city. No "intended for GC-1" zoning
designation for this property was ever made by Utah County since
no such zoning designation exists. (See affidavits of Charles
Lebaron and Jeff Mendenhall.) This same property, however, in
spite of the supposed disadvantage of being located north of the
railroad tracks, is just now in 1997 being considered for
annexation into American Fork City as commercial property. Mr.
Lebaron has a bona fide offer of $200,000 per acre for the
property. (See affidavit of Charles Lebaron). What makes
Carpenter’s selection of this property as a comparable even .more
suspect is that the property is located four miles south of the
Peck property, not only outside of Lehi, but outside of American
Fork and adjacent to Pleasant Grove as well. When all the facts

are brought to light concerning this "comparable," which

Peck v. Brooks
Page 4



Carpenter admits he included even though it was outside the area
he would normally draw land sale data from, it becomes clear that
Carpenter’s true motive was to lower the value of commercial
property in his appraisal to the exact price paid by his client.
These facts reinforce the conclusions in the appraisal prepared
by Mr. Gurney, the appraiser with the most expertise in
commercial land appraisals and the appraiser most familiar with

the Utah County real estate market.

LACK OF RELEVANT EXPERIENCE

Carpenter’s conclusion in his appraisal that the property
is best suited for residential use is not surprising considering
his very limited experience in conducting commercial land
appraisals. Carpenter stated that this appraisal was only his
fifth commercial land appraisal in Utah. This was his first ever
in Utah County. His prior experience was in California where he
served as a review appraiser for some banks and a savings and
loan. In contrast to Mr. Gurney’s twenty years of continuous
work as an appraiser, Mr. Carpenter is not now currently working
as an appraiser. Carpenter had not lived in Utah since 1981. He
had, in fact, only moved back to Utah in 1995, the same year he
was hired by the defendant to conduct this appraisal. The Utah
County market which Carpenter was acquainted with in 1981 was

very different then the same market in 1992. Carpenter was not
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present in Utah or Utah County during the time in question to
feel the energy that was stimulating the real estate market to
record levels.
UTILITIES

Mr Carpenter’s appraisal contains some assumptions which
are not based in fact, and which result in his arrival at a sales
price which is remarkably and "coincidentally" exactly the same
amount his client set for the land. Carpenter’s appraisal states
the cost of extending the sewer line to the property was $24,500.
Carpenter also assumes that this cost was necessary to extend the
sewer into a cul de sac, yet none of the parties to the lawsuit
have stated that there was ever a plan to construct a cul de sac,
nor is a cul de sac necessary to develop the property for
commercial purposes. Carpenter’s appraisal unfortunately fails
to factor in the many more commercial options which would require
much less infrastructure and cost to develop. Carpenter, by his
own admission, did not attempt to determine what the cost of
extending the sewer line would have been at the time of the sale.
This omission is not surprising in light of his lack of
familiarity with the subject market of his appraisal. 1In the
early 1990’s construction costs were dramatically lower than in
late 1995 when his appraisal was conducted. The sharp rise in
construction costs was due to the booming construction market and
the nearby Micron project which left subcontractors in high

Peck v. Brooks
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demand and short supply. During that extraordinary 1995 time
period a good carpenter, excavator or construction worker was
impossible to find, and if they were available, they were
demanding top dollar.

Another error in Carpenter’s utility estimate is the cost
of extending the secondary water to the property, which he states
would have to be extended 1,760 feet at a cost of $17,600.00.
The actual location of the secondary water line is only 200 feet
from the subject property, and using Carpenter’s estimated cost
per foot, would calculate to $2,000.00, $15,600.00 less than his
estimate. Again, it bears mention that Carpenter’s estimate is
based on December 1995 figures and not early 1992 cost.

PRICE

Brooks claimed in arbitration that he considered numerous
land sales when assembling his purported market analysis. Mr.
Peck flatly denies that he was ever shown or given any market
analysis. Brooks’ deposition testimony in 1994 contradicts his
testimony at the arbitration. In Brooks’ December 1994
deposition he was asked if he supplied a market analysis to Mr.
Peck. At that time, which was much closer to the transaction
than the arbitration hearing, Brooks was also asked if he could
remember any properties that might have been involved in his
market analysis. His reply was "Not at this time, no." Brooks

depo. at 25. When asked about how many pieces of property he
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included in his market analysis, Brooks replied "If you can find
them, you generally use three, if there was that many
available." When asked if he could remember if he had used three
in this case, he replied "No. I don’t." Brooks depo. at 25. 1In
stark contrast to his arbitration testimony, in 1994 when Brooks
was asked if he could recall any properties which might have been
included in the market analysis, his reply was "No, I do not."
Brooks depo. at 25. It is not surprising that at the deposition
Brooks could not remember how many properties he had used in his
alleged market analysis, or whether he had even conducted a
market analysis on the Peck property, because none of the
commercial properties Brooks had listed in 1990-1991 were even
close to $16,000 per acre. Brooks had three commercial
properties listed in Lehi, one for $60,215 an acre, one for
$50,000 an acre, and one for 25,180 an acre. (Exhibit A). 1In
1992 Brooks called the Peck property "prime" and "ideal"
commercial land. Yet in the arbitration, Brooks would lead one
to think the Peck property was slightly worse than land on the
Dugway proving ground.

Two years ago Brooks could not remember the number of-
properties or which properties he had used to determine the
selling price for Mr. Peck’s property. Now all of a sudden in
the 1997 arbitration, six years after the last extension, Brooks

remembers lots of comparables. The reason in 1994 that Brooks
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could not remember doing a market analysis or which comparable he
used is because it was in fact Mellor, and not Brooks, who
determined the purchase price of the property. Mellor approached
Brooks and asked Brooks to find out if the Peck property was for
sale. Mellor depo. at 14. Mellor told Brooks that he wanted to
pay only $15,000.00 an acre for the property. Mellor depo. at
17. That is why Brooks told Peck to sell the land for only
$14,000 per acre. Peck balked at that price and demanded more.
Mr. Peck testified that it was Brooks who told him that $16,000
was the top price for his land. Peck depo. at 32. Brooks, eager
to make a sale to Mellor, made sure that the asking price was in
line with what Mellor was willing and able to pay for the
property.
TITLE

Lloyd Brooks is the only one who seems to have been unsure
of the title to the property. Mr. Peck, in his deposition,
stated that he recalled all of the items listed on the second
earnest money agreement except for the first item stating that
the seller wanted to extend closing for "up to six months
allowing seller time to make modifications in title (Family
corporation, etc.) as deemed necessary by seller. Also allowing
seller time to work out tax implications which may be created
through this sale." When questioned by the defendant’s attorney
about this, Mr. Peck replied "I don’t recall and I don’t know of
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anything having to be done." Deposition of Mahlon Peck, page 36.
When asked about the purported tax implications, as well as if
there was "some question about how you wanted to take title for
tax purposes? Do you recall anything like that?," Mr. Peck
replied "No." Peck deposition at 32. 1In fact, the title to the
property was already in the name of the family corporation, as it
had been since 1974. (Exhibit B).
SIGN

.Brooks stated at the arbitration hearing that it was
agreed that a "for sale" sign would not be posted on the property
because Mr. Peck needed to farm the land. That is not true. Mr.
Peck stated that he was never asked if the sign would interfere
with his farming of the land, and in fact that Brooks had never
discussed placing a "for sale" sign on his property at all. When
asked whether Brooks had requested from Mr. Peck permission to
place a for "sale sign" on the property, Brooks repeatedly stated
that it was "agreed" not to place the sign. When asked why he
did not post the sign facing State Street where it would not
interfere with the farming of the property, Brooks’ reply was
that it was not effective to post a sign parallel with the
roadway, rather that the sign would need to be posted
perpendicular to the roadway at an angle. Yet, he also testified
that when he posted a sign for Mellor shortly after Mellor had

purchased the property from Mr. Peck, he posted the sign parallel
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to the roadway. Apparently, placing the sign parallel to the
roadway for Mellor did not have an adverse effect on the sale of
the property nor on Peck’s continued farming of the land during
that time.

The failure of Brooks to place a "for sale" sign when he
listed the property for Peck was due to the fact that he actually
was a de facto agent for Mellor, and was working to sell the
property to Mellor at the price determined by Mellor as the price
he was willing to pay. Because of Brooks’ loyalty to Mellor, the
purchase price for this property was never tested in the
commercial market.

CONCLUSION

The facts of this matter are clear:

* Mellor asks Brooks to find out if Marie and Mahlon
Peck’s property is for sale. Mellor enlists Brooks as his agent.

* Mellor sets a price of $15,000 an acre.

* Brooks, acting as Mellor’s agent, inquires about the
Peck property.

* When the Pecks indicate a willingness to sell, Brooks
indicates to them that he is their exclusive agent.

* While not disclosing his agency for Mellor, Brooks
extends an offer of $14,000 an acre which is in line with his

true client’s wishes.

Peck v. Brooks
Page 11



* Mellor asks Brooks to find out if Marie and Mahlon
Peck’s property is for sale. Mellor enlists Brooks as his agent.

* Mellor sets a price of $15,000 an acre.

* Brooks, acting as Mellor’s agent, inquires about the
Peck property.

* When the Pecks indicate a willingness to sell, Brooks
indicates to them that he is their exclusive agent.

* While not disclosing his agency for Mellor, Brooks
extends an offer of $14,000 an acre which is in line with his
true client’s wishes.

* The Pecks balk at selling the property for $14,000 an
acre, so Brooks tells them that $16,000 is the top price they can
get for the land.

* The Pecks are never provided a market analysis, relying
on Brooks as their exclusive agent to provide them with accurate
information and disclosure of any conflict of interest. Brooks
fails them on both counts.

* Brooks does not advertise the property even once.

* Brooks does not promptly arrange for the rezone so the
land can be listed as commercial property.

* Brooks does not affirmativély take any action to test
the value of the land in the commercial market.

* Brooks does not ask the Pecks if he can place a "for

sale" sign on the property and does not place a sign anywhere on
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deed the property to the family trust. Mr. Peck flatly denies
that he ever discussed this with Brooks.

* The fact that the property was transferred into the
name of the family trust since 1974 along with the fact that
Mellor deposited another $500 dollars on the property when Brooks
claims that the extension was at the request of the seller reveal
that Brooks’ motives were to protect the interest of his true
client, Mellor.

* Because Brooks breached his fiduciary duty under Utah
law as noted in the brief submitted before arbitration, plaintiff
respectfully requests that judgment be for the plaintiff.

Submitted this _30 day of January, 1997.

DUVAL HANSEN WITT & MORLEY, P.C.

Poge Quiel)

GORDON DUVAL =
Attorney for Plaintiff Mahlon Peck
& Family, Inc.
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CERTIFICATE OF SERVICE
I hereby certify that I faxed a true and correct copy of
the Closing Argument and Request for Oral Argument to Robert
Keller at 1-801-363-0400, and mailed a true and correct copy of
the same document to Stephen Nebeker, Arbitrator, at RAY QUINNEY
& NEBEKER, 79 South Main, Ste. 700, Salt Lake City, UT 84111,

postage prepaid, on this 30th day of January, 1997.

gy e Sl
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Wd adw? m!\RRANTY DEI:D
25 19949
MAHLON PECK and MARIE M, PECK, husband and wife, grantors of American Fork,

County of Utah, State of Utah, hereby convey and warrant to MAHLON PECK & FAMILY
INC, of American Fork, County of Utah, State of Utah for the the sum of TEN DOLLARS

the following described tracts of land in Ytah County, State of Utah, to-wit:

Ar1311 4
craet () W; of the following: Com at NE cor of Lot 3, Sec 16, T 55, RLE,
112~ 5E SLM, E 5.62 chs, S 8°31’ W 24, 50 chs m or 1 to St Road, NW-1ly 539
7787041 ft m or 1 along road, N 8°31' £ 17.40 chs to St Road, N 884° £ 2,36 ch
3¢ - to beg. Less sold State Road Comm. Area 8.65 acres.

C1en (b) Com. 1ch E of SW cor of Sec 10, T §S, R1 E, SLM, N 370,07 ft;
st s\ fo) S 86°0Y' F 331,73 £t, N 121 ft, N 85°30 W 8.2 ft; N 49' W 196G, 4 ft,
v TR ek S 89°34' W 320,01 ft, N .10 chs, E 5.45 chs, S 20.25 chs to N side

63¢7- of State Road; N 62°30' W 405. 52 {t to E side of st line N 478. 70 ft
to beg. Area 7.98 acres.
s¢ :w(;\cwa( (c) Com. 20 rods W of SE cor of SWiof Sec 3, T 5S, Rl E, SLM, W 20
* q,,’(‘.‘;’ _,,’:f chs; N 9.87 chs; E 20 chs, S 9.87 chs to beg. Area 19, 50 acres.
R ﬂ??/-’é (d) Com. 6 chs W of NE cor of SEf of Sec 9, T5S, R1E, SLM, W
256,70 6.32 chs, S 33.50 ft; E 6.37 chs; N 33. 50 ft to beg. Area .32 of
an acre.
oy A2 ¢ () Com. 4.31chs Wof SC corof Sec 9, T5S, R1L, SLM, W1.99
s sty $7¢3-7y chs, N 9.34 chs, 121.99 chs, S 9.34 chs to beg. Area 2.03 acres.
AT (f) Com. 4.31chs W of NE cor of Sec 16, T 55, R 1 E, SLM, W 5. 75
VEXE 058 chs, S1°5' W 1.8 chs, S 62° 49' E 6. 20 chs, N 4. 50 chs to beg.
QNI 2y
Area 1. 30 acres.
cATay . "
se se (9 (g) Com. 6.30chs WofSC corofSec 9, T5S, R1E, SLM; W 248 ft,

lew -
272(7- "(/

. BEES
é‘il/'r\/" /‘)’

N1°05' E 552 ft; E 59 ft; N1°05' E 68 ft, E 189 {t, S 620 ft to beg.
Area 2,06 acres.

{h) Commencing 15 chains south and . 77 chatn west of the northeast
corner of the northwest quarter of Section 3, Township § South,
Range 1 Xast, Salt Lake Base & Meridian, thence west 19,28

1293 .7y chains; thence south 15 chains; thence east 19. 28 chains; thence
north 15 chains to the place of beginning. Area 29.12 acres.
L etoti (1) Commencing 6. 45 chains East of the Southwest corner of Section 10,

>
Gor S 7
Moy Mo LY

Township § South, Range 1 East of the Salt Lake Base and Meridian,
thence North 10.1 chains; thence East 5. 89 chains; thence South
10.1 chains, thence West 2,15 chains; thence South 6° 30' West 2, 38
chains; thence South 9. 54 chains; thence Ncrth 62° 30' West 3, 75

£79¢ -2
¢ chains; thence North 10. 25 chains to beginniig. Area 10,1 Acres.
. ClovT () Commencing 10. 00 chains North of the Southeast Corner of the
s s T Southwest Quarter of Section 3, Township § South, Range 1 East
¢ , of the Salt Lake Base and Meridian, thence North 10 chains; thence
G —’;:Zj(, Wesl 20 chains; thence South 10 chains; thence East 20 chaurs to

the place of beginning. Area 20 Acres.

WITNESS the hands of said grantors, this }st day of Aug. A.D. 1974

o hanss Yr b

Mahlpn Peck

STATE OF UITAH

On the ist day of Aug. p;g),,iu
Marie M. Peck, the sxgnex\s he vedt
they executed the same, SO D D

"f"i'wf:.'..%vi S PR R L or
My Commission Expires: J‘m "

Marie M. Peck

a

,-«: A,
\\b@@’ﬂf’@‘s SALT LAKE) ss.

‘c.uy appeared before me Mahlon Peck and
ﬁ:crument who duly acknowlzdged to me that
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Notary Public
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icument: Fax 1/28/97 5.1? PM. From: ?850853. Created. 1/28/97 5:17 PM

GORDON DUVAL, Bar No., 6532

DUVAL, HANSEN, WITT & MORLEY, P.C.
Attorney for Plaintiff

110 South Main Street

Pleasant Grove, Utah 84062
Telephone: (801) 785-5350

MAHILON PECK & FAMILY, INC.,
Plaintiff,

VS.

LLOYD R. BROOKS et al.,
Defendants.

AFFIDAVIT OF CHARLES LEBARON

Case No. 940400145
Arkhitrator Stephen Nebeker

I, Charles Lebaron, having been duly sworn, state:

1. I am the owner of the property located at 150 South 800

East in American Fork, Utah,

2. The property is located along State Street on the north

of the railroad tracks.

3. I purchased the property on January 8, 1991.

4. At that time, the property was not zoned commercial and

nmy intention was to use the land for agricultural purposes.

5. I did not have any intention of using the land for

commercial purposes at that time.

Peck v. Brooks
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ument: Fax 1/28/97 5.17 PM, From: 7850853, Created: 1/28/97 5:17 PM Page 30f 3

6. At the time of purchase, I had no intention of annexing
my property to American Fork and zoning it for commercial use.

7. Because of the dramatic increase in property values in
Utah County, I am now in the process of annexing the property to
American Fork City and zoning it for commercial use.

8. I have received a bona fide offer to purchase the
property for $200,000.00 an acre.

DATED this _ 24 day of January, 1997.

S LE BARON

STATE OF UTAH )
S5,
COUNTY OF UTAH )
The foregoing instrumant was acknowledged before me this

G‘ap( day of January, 1997, by Charles Lebaron.

Db

Noﬁdt{jpubﬂlc

c:\wp51\doca\peck\peck- Leb. aff
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January 23, 1997

Utah County Community Development Department
100 East Center Street, Room 3800
Provo UT 84606
RE: PARCEL 13:058:0039 (SEE ATTACHED MAP)
TO WHOM IT MAY CONCERN:
THE ABOVE IDENTIFIED PARCEL HAS BEEN IN THE TR-5, TRANSITIONAL RESIDENTIAL
ZONE DESIGNATION FROM JANUARY 1977 UNTIL THE PRESENT TIME.

Jeff Mendenhall
Director
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SNOW, CHRISTENSEN & MARTINEAU
Attorneys for Defendants

10 Exchange Place, Eleventh Floor

Post Office Box 45000

Salt Lake City, Utah 84145

Telephone: (801) 521-9000

INTERMOUNTAIN ADR GROUP

MAHLON PECK & FAMILY, INC., DEFENDANTS’ OBJECTION TO
ADDITIONAL ARGUMENT OR
Plaintiff, ~ SUBMISSIONS, AND CLOSING
ARGUMENT
Vs.
Case No. 940400145
LLOYD R. BROOKS, et al.
Arbitrator Stephen B. Nebeker
Defendants.

BJECTION TO ADDITIONAL AR NT OR MISSION
As discussed at length below, in a case accusing an active real-estate agent of egregious
misconduct and seeking treble damages and attorneys’ fees in addition to compensatory damages,
plaintiff’s written argument is remarkable in its failure to recite and analyze specific testimony or
other evidence that directly supports its claims. Rather, plaintiff labors to discuss evidence that is
essentially peripheral to the issues, and in any event does not reasonably allow the conclusions

plaintiff draws.



Plaintiff’s request for additional, oral argument does not indicate why it was not able to
present its case by written argument as it originally agreed to do, or give any indication how the
additional twenty to thirty minutes of oral argument requested would add to the presentation.
Instead, plaintiff’s request gives every indication any additional argument would continue to focus
on issues of very marginal relevance.

Under the circumstances, defendants strenuously object to the request and suggest the
matter can and should be submitted on the evidence before the Arbitrator at the close of the
hearing, and argument now submitted.

ARGUMENT

Distilled, arduously, to its essence, plaintiff’s case depends upon two related and unlikely
propositions: (1) because ot a long-standing personal relationship with and associated loyalties to
the buyer, Carl Mellor, Mr. Brooks was actually representing and working for Mr. Mellor in the
subject transaction while purporting to act as plaintiff’s agent;' and (2) M: Brooks was
dramatically mistaken in his belief the property was worth between $14,000 and $15,000 an acre

at the time of the subject transaction and had some duty to prevent Mr. Peck from deciding to sell

'Plaintiff states, for example:

[Brooks] actually was a de facto agent for Mellor, and was working to sell
the property to Mellor at the price determined by Mellor as the price he was
willing to pay. Because of Brooks’ loyalty to Mellor, the purchase price of the
property was never tested in the commercial market. . . . Brooks’ motives were
to protect the interest of his true client, Mellor.

See Plaintiff’s Closing Argument at pp. 11, 13.



the property for $16,000 an acre, because the parcel was actually worth some $22,000 to $23,000
(or more) an acre.

By variations on these two notions, plaintiff has accused and continues to accuse an
honest, extremely competent, well-respected and active real-estate agent of failures to disclose,
double-dealing, outright misrepresentations, and shoddy practices. Significantly, the evidence
supports neither of plaintiff’s unfortunate proposals, and in fact directly contradicts them.

Perhaps most tellingly, plaintiff ignores the testimony of the one disinterested person most
intimately familiar with both the personal relationships and property values at the very heart of
this matter: Mr. Carl Mellor himself. That testimony is not rebutted or diluted by cross-
examination, wholly supports what Mr. Brooks has said, and flatly contradicts the bizarre
insinuations, both as to relationships and value, plaintiff continues to characterize as facts.

Mr. Mellor testified:

Q: [By Mr. Duvall] You mentioned various purchases and sales of real

property involving Mr. Brooks [only one of which was prior to the subject
transaction]. Have you ever been involved in any other types of business
deals with Mr. Brooks?

A: {3y Mr. Mellor] No business deals.

Any other kind of deals with him?

Church service.

Are you in the same ward?

A: No.
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Same stake?

Yes.
Are you social acquaintances as well?

Well, I certainly don’t ignore him when I see him. We ’re not, what you
would say, close.

Has he ever been to your house, for example, for dinner or you at his
house?

No. One of the few that hasn’t. In our catering business, we serve
everybody as often as we can. I don’t recall him ever accepting the
invitation.

When did you decide that you wanted to sell the property purchased from
the Pecks?

When I found property which was the same size that I could get for
$11,500 [an acre].

Did you expect him [Mr. Brooks] to protect your interests [in the subject
transaction]?

Not when he told me he was selling--that he was representing the seller at
the time.

[By Mr. Keller] In this Peck transaction, do you feel like you got any
special favors from Mr. Brooks?

No.

Do you feel like he represented the Pecks’ interests as he should have?

I felt that he did. In fact--when I adjusted my agreements with the Pecks to

go on. I would have borrowed money for the whole thing had the Pecks
not wanted to pay separately.
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Now, one of the claims that the Pecks are making in this lawsuit is that
[Mr. Brooks] should have got a higher price than $16,000 an acre for that
property. In fact, they’re saying he should have got $22,000 an acre.

$22,000?

Would you have paid $22,000 an acre?
No, no way.

Why is that?

Because $22,000 would have taken $7,000 per acre more, which would
have been $56,000, and I just wouldn’t have gone that much more.

Did you think the property was worth more than $16,000 when you bought
if?

No.
Why did you think it wasn’t worth more than $16,000?

Because for business development, the fact they would take--I think my
son, who is an engineer, figured that it would take, you know, as much as
the property is worth to get the sewer functioning underneath the railroad
tracks on State Street, and the fact that the railroad tracks prevented the
lower part of the property from being highly valuable for commercial
development. At that time, the trains were going through there on a daily
basis, and we had no idea it would be different. And then the drainage
problems with the railroad track at that point, you had to take water uphill
to get it away from there. And so, for all of those reasons, and, you know,
I just didn't.

As I'understand your testimony, after you purchased that Peck property,
you hadn’t moved your business yet. Then you found another piece of
property that was cheaper than the Peck property [for the business].

Yes.
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And where was that?

That was approximately a mile from the Peck property. It was on freeway
where we would have freeway visibility as far as advertising from a sign.
And it was isolated more than the--it was between the railroad and the
freeway, but it was right in the center of Lehi. And it--

Was it commercial property?

Yes. ...

It was in the city?

It was in the city. ...

And you eventually acquired that property?

Yes.

Was that $11,000 an acre that you bought that for?

I think it was $11,500.

Did you eventually relocate your business to that property?

Right.

Did you check on the cost of utilities on that property . . . ?

Definitely. 1knew that the sewer went in front of it and the culinary water,
and the irrigation water. And I got gas lines going three ways. And it was

all to a greater advantage.

When you say “greater advantage,” it was less expensive to put the
utilities there than it would have been to the Peck property?

Much, much less.

Now, during the time that you had this Peck property under agreement
where you’d agreed to buy it in October of *90, and then there was an
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extension six months later that you asked for, and there was an extension
six months later that Mr. Peck asked for, did you have the impression that
the property was going up in value?

A: No.

Q: Were you aware of any other sales in the area that were high that would
make you think it was more valuable?

A: Not that I--

See Depo. of Carl Mellor at pp. 12-13, 35, 48, 56-62 (emphasis added). See also id. at pp. 55-56
(clarifying that prior to the subject transaction Mr. Mellor and Mr. Brooks had only had one prior
dealing involving Mr. Mellor’s purchase of a property listed by Mr. Brooks).

The themes sounded by Mr. Mellor’s disinterested and uncontradicted testimony illustrate
the striking deficiencies in the Gumey appraisal, which would be the centerpiece of plaintiff’s
case. Mr. Gumey simply failed to analyze and adjust for the factors which Mr. Mellor considered,
and which any buyer in the market would consider, in selecting between the subject property and
those properties whose sales Mr. Gumey simply averaged to derive a market value.” By that
failure Mr. Gumey grossly overestimates the market value of the subject parcel during the

relevant period, and does the parties to this litigation a great disservice.

’In the more technical terms employed by his own appraisal, Mr. Gumey wholly failed to:
“[c]ompare comparable sale properties with the subject property using the elements of
comparison and adjust the sale price of each comparable appropriately to the subject” and then
“[r]econcile the various value indications produced from the analysis of the comparables into a
single value. . . .” See Gumey Appraisal at p. 10 (describing what a sales comparison approach
should do to arrive at a range of value) (emphasis added).
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Literally all of the adjustment and reconciliation Mr. Gumey did he describes in several

short sentences:

After evaluating the physical differences between the subject and the
comparables [which are not specified], it is my opinion that they are quite similar
on an overall basis (for those factors which would require a measurable
adjustment) [which are also not specified]. ...

Since the premise of this analysis assumes that “annexation and zone
change were contemplated” as of all the valuation dates, the commercial values are
emphasized in bold print on the previous page. Thus, the final estimates of Market
Value are reconciled and rounded to be a follows, as determined by the Sales
Comparison Approach: [and setting forth the average of the sales price of the

three commercial sales].

SeeGurney Appraisal at pp. 18-19 (emphasis in original).

Mr. Gumey’s average-commercial-sales-price analysis, without any adjustment
whatsoever for differences in location or utility availability or anything else, is breathtakingly
incomplete. This is demonstrated by the testimony of a buyer in the subject market, Mr. Mellor,
regarding the particular factors he considered in choosing both the subject parcel and its
replacement. Those factors specifically included the cost of developing the subject parcel for any
commercial use, which Mr. Mellor’s engineer son estimated “would take, you know, as much as
the property is worth to get the sewer functioning underneath the railroad tracks on State Street .
...” See Mellor Depo. at p. 57.

As explained by both Mr. Brooks and Mr. Carpenter at the hearing, buyers (like Mr.

Mellor or others) would consider and have in fact considered the three commercial sales Mr.



Gumey averaged to be superior to the subject parcel because of particular location making two of
the three suitable for high volume retail development, and because in each case the sellers either
provided utilities, sewer, water, etc., or the necessary utilities were much closer and less
expensively provided.®

As Mr. Carpenter noted in his appraisal while actually making the adjustment and
reconciliation required by a sales comparison approach:

Two of the comparables (C-1 and C-2 at $25,000 and $20,000/acre) were

representative of freeway commercial land prices for parcels with excellent access

and exposure. Additionally, these sites had utility available and an accessibility

that was much superior to the subject property. Commercial land sale number 3

also reflected a similar price per acre ($25,000) due in part to its good

access/exposure and seller installation of utilities, characteristics which are

considered superior to those possessed by the subject property. The price paid for

this property in its original purchase ($8,986/acre) sheds some light on the upside

potential for a small parcel sell off, that has good development potential and

utilities installed.
See Carpenter Appraisal at p. 73.

As Mr. Carpenter and Mr. Brooks also explained at the hearing, as a general rule
comparable parcels of property will demonstrate similar use patterns over time. The comparables
Mr. Gumey used to derive a value for the subject parcel without adjustment are currently being

used for high-end retail development requiring excellent exposure and access. They have current

values in the range of $400,000 an acre.

It is significant Mr. Gurney’s information regarding his third, less desirably (than the other
comparables) located comparable property, is very much mistaken. As Mr. Carpenter explained
in his appraisal and at the arbitration, what Mr. Gumey described as the sale of a 13 acre parcel
for $25,000 an acre was in fact a double escrow wherein a 5 acre portion was sold on a finished
basis, with the seller providing on-site fill, drainage, sewer installation, curb/gutter/sidewalks,
utility laterals and street paving for $25,000 an acre. The remaining undeveloped portion of the
parcel sold for $8,986 per acre. Compare Gumey Appraisal at p. 13 with Carpenter Appraisal at
pp. 66, 76.
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The subject property, in sharp contrast, remains undeveloped, and although a developer
purchased it for speculative purposes in late 1994 for $38,000 an acre, the buyer has not found it
financially feasible to develop the subject parcel. This contrast graphically illustrates differences
Mr. Gumey simply failed to adjust for or reconcile, but which adjustment and reconciliation is
absolutely essential to derive any reasonably accurate range of market value.*

Perhaps recognizing these deficiencies, plaintiff’s closing argument does not discuss the
Gumney appraisal, or indeed mention it except in passing. However, plaintiff does allude to two
other things it apparently perceives as indicia of the subject parcel’s value.

First, plaintiff states, “the value of the [subject] land doubled in seven months.” See
Plaintiff’s Closing Argument at p. 1. Plaintiff apparently derives its double-in-seven-month
apprehension from the fact that Mr. Mellor /isted the property for resale seven months later. See,
e.g., Plaintiff’s Exhibits No. 17 and 18. In another portion of the argument, plaintiff states,
“Roger Young, a potential purchaser, was willing to pay $375,000 for the property as commercial
land.” Id. at p. 3 and Plaintiff’s Exhibit No. 21 (Roger Young Offer of August 19, 1993).

In fact this evidence is meaningless at best, and at worst intentionally misleading. As Mr.
Brooks explained, Mr. Mellor’s listing included Mr. Mellor’s calculation of the cost of utilities,

sewer, etc., and factored those costs into the increased asking price when he relisted the property

“This historical perspective also illustrates what plaintiff calls Mr. Carpenter’s
“astounding” conclusion the highest and best use of the property was and is residential, rather
than commercial. The market conditions, as opposed to Mr. Carpenter’s analysis, have not
dictated commercial use or development of the subject parcel, and the surrounding property uses
indicate that when the subject parcel is used it may very well be for residential development
similar to surrounding parcels.
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seven months later.® Although the property was “tested” on the commercial market at that price,
no one actually purchased the property seven months after the subject transaction, and in fact
there was no purchase until November of 1994. Similarly, the Roger Young offer, which was not
even made until 1993, did not result in a purchase because of contingencies and other problems
with the offer.

Mr. Brooks’ testimony and a cursory review of both the appraisals indicate that the
persons with any expertise in the appraisal or valuation of commercial property do not rely on a
listing for the sale of different property (developed as opposed to undeveloped land), or a single
unconsummated offer in a dramatically different market, to derive a market value. Compare
Carpenter Appraisal with Gumey Appraisal (both relying exclusively on sales data within the 1990
to 1992 time period, rather than later, unaccepted offers). And as Mr. Gumey himself noted with
respect to the market and the relevance of later activity:

While demand was increasing for land such as the subject during the May 1991 to

March 1992 time period, the growth rate was much less than what took place after the
middle of 1992.

It is noted that, since the dates of these appraisal [sic], interest rates reached a 20-
year low and Micron Technologies announced and began construction of a multi-billion
dollar computer chip manufacturing facility in Lehi. These factors, together with other
positive economic news in the area, have resulted in major real estate value increases;
accordingly, recent sales transactions have no resemblance whatsoever to these that took
place 3-4 years ago.

>The price Mr. Mellor asked for the subject parcel is thus wholly consistent with Mr.
Mellor’s testimony that his son, an engineer, had analyzed certain development costs and “it
would take, you know, as much as the property was worth to get the sewer functioning
undemeath the railroad tracks on State Street . .. . See Mellor Depo. at p. 57.
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See Gumey Appraisal at pp. 9, 19 (emphasis added).

In short, Mr. Mellor’s listing of the property seven months after the subject closing, and
the offer by Roger Young, are not evidence the property’s market value had “doubled” within any
appropriately comparable time period. Plaintiff’s implication to the contrary is wholly
unsupported.

Plaintiff’s second purported indicator of value is similarly deficient (and objectionable for
not being submitted before the hearing when plaintiff has had Mr. Carpenter’s appraisal since
early 1996). Plaintiff now submits a affidavit from Charles Lebaron whose conclusory statements
cannot be tested by cross-examination or placed in any appropriate context. The affidavit states
in pertinent part: (1) Mr. Lebaron purchased the parcel in January 1991 intending it for
agricultural use only, (2) he now contemplates a commercial use, and (3) in 1997 he has an
unspecified offer to purchase the land (at least) for $200,000 an acre. See Affidavit of Charles
Lebaron, and Plaintiff’s Argument at p. 4.

Plaintiff argues this affidavit is rebuttal to Mr. Carpenter’s information the property was
intended for rezone and commercial use in 1991. Id. It is less clear, however, what else plaintiff
intends the affidavit to prove. In any event, the Arbitrator should note several things regarding
the affidavit and the Lebaron purchase.

First, the sales comparison approach to valuation does not depend upon a particular
buyer’s intended use of a particular parcel. Rather, the approach considers what uses are
possible, and relies heavily upon selection of properties with similar physical and zoning

characteristics to predict a range of value. See, e.g., Carpenter Appraisal at pp. 21-27.
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Regardless of Mr. Lebaron’s intended use of his parcel in 1991, at that time the parcel was
a similar size to the subject parcel and had similar physical characteristics because it was located
on the north side of state street and bounded by railroad tracks on one side. It also had similar
zoning characteristics in that it was in a transitional zone, while the subject was zoned for
agricultural use and intended for rezone. The parcel did actually sell during the relevant time
period for $10,500 an acre.

Accordingly, like Mr. Mellor’s purchase of a replacement property for the subject parcel
for $11,500 an acre, the sale of the Lebaron parcel is an indicator that in 1991 the market would
not compel buyers like Mr. Mellor or others to pay $22,000 or $23,000 or $32,000 or $38,000 an
acre for the subject parcel absent some indication the subject parcel was vastly superior. Plaintiff
wholly fails to demonstrate such superiority by the affidavit or other papers and evidence
submitted.

Second, Mr. Lebaron’s bald statement that he has now, six years later, an unspecified offer
of $200,000 an acre for the parcel is not relevant. Every knowledgeable person who offered any
evidence in this matter agrees the sales comparison approach requires the comparison of similar
sales at similar times with adjustment for differences. An unspecified offer only, made after a
dramatic change in market conditions, tells no one anything about either the original value of the
Lebaron parcel or the value of the subject parcel at relevant times.

Finally, photographs attached to Mr. Carpenter’s appraisal indicate the Lebaron property

was being developed in late 1995. Mr. Brooks is aware that since purchasing the property Mr.
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Lebaron has spent hundreds of thousand dollars to put utilities and improvements on the land,
and has also created and connected streets adjoining the property consistent with a master plan to
make the parcel and adjoining parcels a commercial center. The $200,000 an acre offer, whatever
else it includes, includes these development and planning costs.

Again, and like the Mellor listing and the Roger Young Offer, the Lebaron affidavit is at
best only marginally relevant to the issues in this matter. Without more than plaintiff has
provided, the untimely affidavit sheds no light, and indeed without additional explanation it
confuses the issues.

The remainder of what plaintiff chooses to discuss in its closing argument is perhaps even
more peripheral. Whatever Mr. Carpenter’s experience or the details of his utilities cost analysis,
both of which plaintiff discusses at length (as opposed to the merits of the analysis and
conclusions of the appraisal itself), Mr. Carpenter at least recognizes some of the same principle
factors recognized by a disinterested buyer in the market and made adjustments for those factors
by giving a range of utility development costs that effect the market value of the subject parcel.
Even if he were off by thousands of dollars, which Mr. Mellor’s testimony demonstrates was not
the case, there is little dispute some adjustment had to be made and Mr. Gumney, with whatever
experience he has, wholly failed to make it.

Similarly, inconsistencies between wha£ Mr. Peck can now recall about whether Mr.
Brooks provided a formal market analysis and Mr. Brooks recollection of the details of the
analysis years later, or Mr. Peck’s recollections of any conversations with Mr. Brooks about

placing a sign on the property when it was already under contract, or what Mr. Peck can now
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recall about all of the reasons for the last extension,® do not prove plaintiff’s case or remedy its
greatest deficiency.

Simply put, when stripped of argument and innuendo plaintiff’s evidence consists almost
entirely of an historical appraisal as to the value of the subject parcel, which is rebutted by another
appraisal that by virtue of a reasonable analysis by the appraiser comes to a different conclusion as
to historical value. There is certainly no testimony by any real-estate professional to the effect

that where there is some market volatility and some possibility that future appraisers might

®Plaintiff’s discussion of the title issue, evidently to imply Mr. Brooks simply made up the
second extension for Mr. Mellor’s benefit, is particularly disingenuous. Mr. Mellor and Mr.
Brooks testified unequivocally that the second extension was given at the request of Mr. Peck.
See Mellor Depo. at pp. 21-23; Brooks Depo. at p. 40. A fair reading of Mr. Peck’s own
testimony indicates he recalls signing the addendum requesting the extension and would have read
it beforehand; he just couldn’t recall the reasons for the first item on the extension request:

Q: [By Mr. Keller] Do you have any understanding that’s different than what’s
written on this document [second addendum]?

[Item] [n]Jumber one, I don’t recall any differences there.

But you do recall signing it on 27 September [1991]?

Uh-huh. (Affirmative).

And you would have read it before you signed it?

Hopefully. 7 do recall the items, but I don’t recall -

That first one?

2R ®E R B R X

Yes.

See Depo. of Mahlon Peck at pp. 36-37.
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disagree as to value, a real-estate agent is strictly liable for the difference between the appraisers’
opinions.

Nor is there expert or other testimony that there were material facts or market conditions
Mr. Brooks should have investigated and discovered but he was unaware of, or material facts or
conditions Mr. Brooks knew about but failed to disclose to plaintiff. Compare Smith v. Carroll
Realty Company, 335 P.2d 67 (Utah 1959) (upholding jury verdict against real-estate agent who
promised to investigate and ascertain value of real-estate, but then failed to do anything other than
call a neighbor who had no expertise in real estate and affirmatively withheld negative information
provided by the neighbor).

Instead, the simple facts surrounding the transaction plaintiff has in retrospect come to
regret demonstrate that Mr. Brooks knew the market as well or better than even the professional
appraisers who have been subsequently hired. At a time when Mr. Peck wanted to sell the subject
parcel, Mr. Brooks provided a buyer who was willing to pay the highest amount dictated by the
market at the time, and who in fact paid more than the property was worth to him because he
ultimately found a less-expensive property for his intended use. Mr. Brooks did not deviate one
whit from the high standard of reasonable care owed by a realtor to his principal, or do anything

even approaching a dishonest or secret act that should have been disclosed to plaintiff and was

not.
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NCLUSION AND RELIEF RE TED

For the reasons set forth above and at the hearing in this matter, Mr. Brooks respectfully
requests the Arbitrator’s judgment, no cause of action, denying plaintiff’s claims in their entirety.
Moreover, in light of plaintiff’s continued request for treble damages and attomeys’ fees (see
Plaintiff’s Pre-hearing Brief at p. 15), and the continued cloud over Mr. Brooks reputation arising
from such claims, Mr. Brooks requests an award of his own reasonable costs and attorneys’ fees
pursuant to the arbitration provision of the Sales Agency Contract. See, e.g., Plaintiff’s Exhibit
No. 3.

DATED this ﬁ day of February, 1997.

SNOW, CHRISTENSEN AND MARTINEAU

Robert C. Keller
Attomeys for Defendants

N\16346\35\RCK\CLOS ARG
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STATE OF UTAH )
: Ss.
COUNTY OF SALT LAKE )

Dixie Bowen, being duly sworn, says that she is employed by the law offices of Snow,
Christensen & Martineau, attorneys for Defendants herein; that she served the attached
DEFENDANTS’ OBJECTION TO ADDITIONAL ARGUMENT OR SUBMISSIONS AND
CLOSING ARGUMENT (Case Number 940400145, INTERMOUNTAIN ADR GROUP) upon

the parties listed below by placing a true and correct copy thereof in an envelope addressed to:

Gordon Duval

DUVAL, HANSEN, WITT & MORLEY
110 South Main Street

Pleasant Grove, UT 84062

and causing the same to be mailed first class, postage prepaid, on the 11th day of February, 1997.

o o |
Dixie Bowen

SUBSCRIBED AND SWORN to before me this 11th day of February, 1997.
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Y PUBLIC
Res in the State of Utah

NOTARY PUBLIC
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Sl b&Piace #1100
Salt Lake City, Utah 84111
My Commission Expires
April 29, 1997
T STATE OF UTAH




SUMMARY OF CLOSING ARGUMENT

MR. BROOKS HAD A GENERAL FIDUCIARY DUTY TO THE PECKS. (Reese V.
Harper) HE BREACHED THAT GENERAL DUTY.

Mr. Brooks breached that duty by trying to serve two masters.

———— oy et

His first agency contract was with Mellor.
Mellor identified the property he wanted

A i e

Mellor depo p.14, 1.14 Cf\fﬂ("ful
Mellor indicated the sales price

(how much he could afford) ) (4 AA{IO

Mellor depo p.17, 1l.16 L’/

Mellor depo p.46, 1.16 ZDV &
Mellor determined the amount of earnest money

Brooks depo p.19, 1.22

Mellor indicated the interest rate he would pay
Mellor depo p.29, 1 19
Citadel Group offered 10.5%

Mellor’s time frame dictated the closing

Melor hadn’t closed on other property
Never a counteroffer

—

His second agency contract was with the Pecks

Mr. Brooks had a sale as long as he could keep BOTH of his

clients happy. 1In serving BOTH clients, he did not adequately
serve the Pecks.

MR. BROOKS HAD A SPECIFIC FIDUCIARY "DUTY.TO DETERMINE THE
REASONABLE VALUE OF THE PROPERTY." (Smlthv. Carroll Realty) HE

BREACHED THAT SPECIFIC DUTY.
~—
No market analysis
No signs, not even a little one on the fence

but later when relisted for Mellor, a sign went up quickly
No advertising (like was done for Mellor)
No flyers (like was done for Mellor)
No action to formalize rezone/annexation for 15 months

gets it rezoned the month before it is closed for Mellor
Listed as "vacant land," not commercial

Listed as "sold and closed" in reports to the MLS




THOSE BREACHES BY MR. BROOKS DAMAGED THE PECKS

Loss of the difference between $134,880 and the real FMV
($54,620)
What is the real FMV?
What do the appraisers say?

Carpenter
residential????
railroad tracks
across the street from commercial
within sight of the I-15 freeway
within ear shot of the I-15 freeway
Brooks
Commercial is as "the highest value of the
property."

Brooks depo p.41, 1.21
Brooks depo p.42, 1.4
What else was listed?
nothing for less than $25,000/acre<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>