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I4 THE SUPREME COURT

STATE OF UTAI

RPOYAL NORDELL ALLRED,
Plaintiff-Appellant,
vs. CASE HO. 15688
MARK E. COOK, BRYANT MADSEN,
KENNETH E. STRATL and TOM
MOWER,

Defendants-Respondents.

NATURE OF THE CASDH
The case 1s an action for slander.
DISPOSITION IN THE LOWER COURT
The complaint was dismissed against all defendants by
an order of the District Court dated January 24, 1978.
RELIEF SOUGHT ON APPLEAL
Respondent, Tom lower, sceks to have the dismissal
cntered by the District Court affirmed.
STATEMENT OF FACTS
This action was brought by plaintiffi who at the time
of tno alleged incidents which are the subject hcreof was
Superintendent of the North Sanpete School District. Defen-
Jants, Marlk E. Cook, Bryant Madsen, and Kenneth E. Strate

wore nenbers of the Board of Education of that school dis-

trict. Defoendant, Tom Mower, was a citizen, resident, and
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
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voter of thce school district. Following scrvice of
the summons and complaint in this matter, cach defen-
dant filed a motion to dismiss. All of such motions
were granted and plaintiff appcaled.
ARGUMENT

POINT I - THE COMPLAINT DOES NOT STATE A CAUSE OF ACTION
AGAINST RESPONDENT, TOM MOWER.

The proper test in cvaluating a complaint which is
challenged by a motion to dismiss for fallure to state a
claim is to treat, for purposes of the motion only, all

allegations of the complaint as truc and then to deter-

mine whether plaintiff cld have a right of rccover:,
against defendant undi:z. trosc facts.  That was precisely
the test applicd - cot Court in dismissing the

complaint herein.

The only allegation in the complaint against respon-
dent, Tom Mowcr, is found in paragraph 2 thercof. After
generally allcging that the defendants, including ™Mr.
Jdower, desired to remove plaintifi from his position as

Supcrintendent and communicated their desire ond intention

to do so to others, plaintiff specit.cally altoges Liat
"...othe defendants. . .with the s e of Lo et aant
Mower, sougat and obtainosd Teod \ oot IRy 1t
School Board of (i Wors . Santote Gohec T s ot RN

aAre no other allegntions corcern: . L . H Lo
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portion of the complaint. All other portions of the
complaint are directed toward the other threce defen-
dants who were members of the school board. Plaintiff
does not allege that any act, other than those specified
in paragraph 2, was done by Mr. Mowecr.

In applying the test given above to the allegations
made in the complaint concerning acts of Tom Mower, it
is clear that the complaint as against him was properly
dismissed for failure to state a claim. Assuming that
Mr. Mower did desire that plaintiff be removed as Super-
intendent, that he did communicatc such a desire to others,
and that he did assist the other defendants in being elec-
ted to the school board, he has not committed any act
wlhiich would allow recovery against him. Any citizen has
a constitutional right to desire to have a public official
removed and to communicate that desire to others. He also
certainly has a right to assist whomever he desires to win
an clection to public office. Without those rights, our
svstem of government could not possibly function as we iq—
tend it to do. The allegations of the complaint are only
that Mr. Mower exercised the constitutional rights given
to cvery citizen. There is no allcgation that he did so
wrongfully.
POINT II - APPELLANT DOES NOT MAKL AllY CLAIM IN HIS BRIEF
THAT THE COMPLATINT WAS NOT PROPERLY DISMISSED AS AGAINST
Sponsored by the S.J. Quinney Law Library. Funding for (//w/@u1()/: provided by the Institute of Museum and Library Services
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RESPONDENT, TO!M MOWLER.

A reading of appcellant’s oraof 1odcd oy o vew
no mention of respondent, Tom Mower, nor of any oact |
him. Appellant's discussion of thoe facls of fhe cas
alleged in the comuvlaint does not oven mention

2 of the complaint. All of the alleaed fTacts which

discussced concern the actions and statements of the o

three defendants. Furthermore, none of the arjument

appellant's bricf is directed toward “lr. Mower. Poil

concerns statements made by the detendant:s, Since tl

1s no alleaation that any, statements wo re made by Mr.

this argumont cannot rofer to him. Pocrt T oomeern
question of defond2:ts’ nmunity {orv Lhcin ot aberod
No claiv o0 v s LS orade L[or Mr. Tiower. Tiln oar
likewise, - troctoed to o the other Lhir, e
CONCLUSTON
Plaintifi's comulaint was DYroper o diisais el

rospondent, Tom Moy AT1 actions o, Moo o
alleged in the complaint, would not R TE PR RS SIS B
of rocovery against hio. In addition, vpellant 15
challenged in his bricl Lhe dismiss o] o6 the b
M. o Mower.  For that rooson Aalene, Uae action 0 rhe
court should e affirmed.

[ ST TN culery b i,

%/%
S S
Tt '
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