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Peter N. Fairbanks. pro se
2109 127" DR. NE
Lake Stevens, WA 98258

In the Utah State Court of Appeals

JULIE ANN MCKENZIE

FAIRBANKS,
BRIEF OF APPELLANT

Petitioner, Appellee
Vs.
Court of Appeals Case No:

PETER NATHAN FAIRBANKS,
20080774

Respondent, Appellant

Appeal from the 4™ District Court
In and for Utah County. State of Utah

Judge Samuel D. McVey
Civil Case No. 054400186

No Oral Argument Requested

COMES NOW BEFORE THE UTAH STATE COURT OF APPEALS the
appellant, Peter N. Fairbanks pro se, presenting the {ollowing brief requesting correction
to Decree of Divorce, filed August 12, 2008 in the Utah 4™ District Court and to
associated Findings of Facts and Conclusions of Law.

May the court find arguments presented herein compliant with appellate

procedures and legal prudence.
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STATEMENT OF JURISDICTION

The Utah Court of appeals has jurisdiction pursuant to Utah Code 78 A-4-
103(2). The Ruling to be considered in this appeal was issued from Utah 4™ District
Court in Provo, Utah.

STATEMENT OF THE ISSUES

Respectful of Utah law and legal process, Appellant (Husband) pro se, finds
inequities in Decree of Divorce filed August 12, 2008 in the 4" District court for civil
case 054400186, based on errors in associated Findings of Facts and Conclusions of
law. Appeal is made, Pursuant to Utah Appellant Procedure Rule 3, to correct errors

as described in the following issues with respect to specified standards of review:

1) Appeal is made to apply a “clearly erroneous™ standard against assessments

made in the District Court’s division of the marital estate. Rule 52(a) of Utah
Civil Procedure states “Findings of fact, ..., shall not be set aside unless clearly
erroneous.” Weigh of evidence preserved in court records demonstrate separate
properties were excluded from the accounted for in the findings of facts. Proper
accounting for and inclusion of these properties produces material difference in
equity calculations used for the divorce decree. Request is made to correct the

following errors in accordance with the given authoritative references:

(a) Failure to categorize and consistently account for separate marital properties, as

directed in Burt v. Burt, 799 P.2d 1166, 1172 (Utah Ct. App. 1990).



(b) Disallowing appreciation on separate properties exemplified in Bradford v

Bradford (981745-CA, 1999 UT App 373).

(¢) Awarding Wife claim on property to which she made no contribution, contrary

2)

to Utah Supreme court ruling Burk v. Burk, clarified in Elman v Elman. 2002

UT App 83,928, regarding contribution to growth in asset value.

The standard for abuse of discretion is proposed for trial court’s dismissing overt

cruel and damaging behaviors of the Wife, leading to dissolution of marriage.

This behavior 1s evident in the form of:

(a) Willful malicious desertion of the Husband, the marriage, and the
Washington residential property without Husband's agreement to conclude
the marriage, in observance of Utah Code 30-3-1-3 (c): willful desertion

(b) Blatant intentional harm to the Husband, persisted for at least the last 10
years of marriage, respecting Utah law Utah Code 30-3-1-3 (g) cruel
treatment

These behaviors should not be ignored, but considered in dividing marital
properties, and awarding alimony, Utah Code 30-3-1-3, or duration of alimony,

Utah Code 30-3-5 (8) (h). The Trial Courts dismissal of Wife’s deliberate and

acknowledged action contributing to dissolution of marriage (Conclusion to Law

item #8) equates to Utah’s condoning of Wife’s desertion and a reward for cruel

behavior to Husband, considering state’s advantage over Husband’s welfare.



Case Law allows a judge's detetmmation to be 1eveised if the ruling "1s so
unieasonable that 1t can be classified as aibitrary and capricious o1 a clear abuse

of discietion " Kunzler v O'Dell, 855 P 2d 270, 275 (Utah Ct App 1993)

3) The standaid of legal ertor 1s applied to expose mnvited erro1, thiough by

presentation of false and impertinent testimony, distorting the Findings of Facts
and Conclusions of Law Justification for divoice and argument for awaid was
based on, (a) pie-marital 1ssues, (b) claim on expenses settled pre-tital, and c)

false claims and witness

CONSTITUTIONAL PROVISIONS
Appeal relies on honoied observance of equitable intent in the following
provisions of Utah Code and Constitution

30-2-5 (c): Separate Debts

1) Neirther spouse 1s personally liable for the sepaiate debts, obligations, o1
liabilities of the other

(c) contracted o1 incurred after divoice o1 an oider for sepaiate maintenance undet
this title, except the spouse 1s personally lhable fo1 that portion of the expenses
mcuried on behalf of a minor child for 1easonable and necessary medical and
dental expenses, and other similar necessities as provided 1n a court order
under Section 30-3-5, 30-4-3, or 78B-12-212, or an admistiative order under

Section 62A-11-326, o1
30-3-1 (3): Giounds for divoice

(c) willful desertion of the petitioner by the 1espondent for moie than one year,

(d) wallful neglect of the 1espondent to provide for the petitioner the common
necessaties of life



(g) cruel treatment of the petitioner by the respondent to the extent of causing
bodily injury or great mental distress to the petitioner:

() when the husband and wife have lived separately under a decree of separate
maintenance of any state for three consecutive years without cohabitation.

30-3-2: Husband’s right to divorce

The husband may in all cases obtain a divorce from his wife for the same
causes and in the same manner as the wife may obtain a divorce from her

husband.

30-3-5 (8) (b): Fault

(b) The court may consider the fault of the parties in determining alimony

30-3-5 (8) (h): Duration of alimony

(h) Alimony may not be ordered for a duration longer than the number of years
that the marriage existed unless, at any time prior to termination of alimony,
the court finds extenuating circumstances that justify the payment of alimony
for a longer period of time.

30-3-11.1: Utah Family Court Act

“It 1s the public policy of the state of Utah to strengthen the family life
foundation of our society and reduce the social and economic costs to the state
resulting from broken homes and to take reasonable measures to preserve

marriages...”



STATEMENT OF THE CASE
I Nature of the Case

This case involves a Wife who, without good cause, under conditions devoid of
duress, personal threat, or constraint, willfully deserted a marriage, then, after three
years filed for divorce, petitioning for portions of the Husband’s separate properties
and claim for excessive alimony for a period longer than the marriage persisted.

The Husband does not condone divorce. He has, despite divorce proceedings,
responded with intent to perpetuate the family unit. In so doing he has industriously,
responsibly, and through extreme conservatism, applied himself and his resources to
the securing and building of family interests and assets, only to have those assets
lucratively consumed through rote divorce ruling.

The Husband asserts the Trial Court took improper action basing decisions on
erroneous interpretation of facts, misleading testimony and argument, to award the
Wife inequitable claim on separate properties and unlawful alimony. Appeal is made

to expose and promote an equitable and appropriate resolution.

This case tests the propriety of routine legal practice for ruling on divorce. The
case demonstrates how easily legal process can invert good faith, supportive, and
honorable behaviors of a faithful husband, to the advantage of aggressive and
opportunistic dissolution of a marriage. The precision of evidences in this case and
exactness in application and promotion of familial principles offers the court

opportunity to affirm Utah’s commitment to support family.
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I Course of Proceedings
Course of proceedings is reflected as filed in the submission of record by the
district court, dated November 18, 2008. Key events of court record are listed below,

augmented with relevant communication and conferences (dates asterisked) outside

court purview:

Jan 28, 2005
Mar 14, 2005
Mar 25, 2005
Jul 17, 2005*

Oct 15, 2005*9

Jan 9, 20064
Mar 29, 2006

Jul 31, 2006

Aug 10, 2006

Mar 2, 2007*4

Mar 19, 2007*

Mar 23, 2007*¢
Aug 13, 2007*¢

Sep 13, 2007

Oct 17, 2007

Petition for Divorce - Willford Hansen (1352)
Husband was served with notice of filing for Divorce.
Husband answered divorce plea, pro se.

Husband submitted counter-offer on terms of divorce

Conference - Respondent with Petitioner’s Council
Location: Payson Utah Subject: Terms of Divorce

Hearing for temporary alimony in 4" District Court
2" hearing for temporary alimony in 4™ District Court

Deferral of divorce proceedings by Petitioner’s Council
Husband attended by teleconference

Substitution of Petitioner’s Council - G. Blatter (4274)

Conference with G. Blatter and Wife
Location: Orem Utah Subject: Terms of Divorce

Husband proposed stipulations based on 3/2/07 conference

Mediation Respondent Pro se, Wife w/ G Blatter
Location: Provo Utah Facilitator: R. Blakelock

Conference with G. Blatter and Wife
Location: Orem Utah Subject: Undisputed Claims

Request for Admissions by Petitioner

Appearance of Petitioner’s New Council R. Wilkinson (5558)

11



Oct 22, 2007
Nov 16, 2007*@

Nov 21, 2007
May 8, 20087
Aug 12, 2008
Sep. 11, 2008

Sep. 19, 2008

Oct 10, 2008

Dec 2, 2008
Dec 15, 2008
Dec 29, 2008
Jan 6, 2009

Jan 20, 2009

February 5, 2009

Appearance of Council for Respondent
C. Howard (11001), A. Bartholomew (10042)

2nd Mediation w/ Ron Wilkinson, Caroline Howard
Location: Provo, Utah Facilitator: Mrs. F. Howard

Response to Admissions by Respondent, via C. Howard
Trial of the civil case was heard by the 4" district court
Filing of Divorce Decree

Notice of Appeal filed by Husband.

Motion for stay of Enforcement of Judgment Pending Appeal
filed by Husband at 4™ District court.

Docketing Statement of appeal filed by the Husband.

Denial of Motion for stay of Enforcement of Judgment Pending
Appeal, at 4™ District Court.

Motion for stay of Enforcement of Judgment Pending Appeal
filed by Husband at Appellate Court.

Motion to Supplement the Record on Appeal, filed by Husband
at Appellate Court.

Denial of Motion to Supplement the Record on Appeal at
Appellate Court.

Appellant’s Brief Submitted.

Appellants Brief stricken by Appellate Court, With order to
resubmit in corrected format.

Throughout these proceedings the Husband has taken personal action to attend

@

to the challenge of divorce, incurring eight distinct trips to Utah (identified by “’ to

attend legal conferences, mediation sessions, and court hearings.

12



III Disposition in Trial Court
Bench Trial of May 8. 2008 produced the following key conclusions:

1. Factors of the parties’ first marriage are resolved by the first divorce and
should not factor in this ruling. (Decree, #12)

2. This marriage concluded with Wife’s departure (Separation) from marriage in
Augﬁst 8, 2002. (Finding of Fact, #5)

3. The marital estate was valued as of the date of Decree, recognizing Wife’s
separate investment of $50,000 form an inheritance. This resulted in order for
Husband to compensate Wife $40,600.26 for equity imbalance. (Decree #9)

4. Interest in stock options yet to be exercised, awarded during the marriage, is
divided equally. (Decree #11)

5. Wife was awarded half of 12 years worth of respondent’s employment pension
benefits. A formula was prescribed, awarding 20.7 % of pension proceeds as
of date of Decree. (Decree #12)

6. Wife was awarded half the value of the Husband’s 401K investment plan as of
August 8, 2002, plus appreciation since that time, less Respondent’s pre-
marital investment in that plan. (Decree # 13)

7. Wife was awarded alimony of $2,771.00 per month for 12 years, with

scheduled adjustment in Fall 2009 and conditional termination. (Decree #14)

The Husband seeks correction of errors related to conclusions #3 and # 7 listed

above.

13



STATEMENT OF FACTS
On July 1, 1990' the parties entered into marriage contract in Payson, Utah,
at which time Wife, having divorced the Husband previously, expressly
committed to “not divorce [him] again.*”

Ref: 1) Finding of Facts #1
2) Trial Court Transcript pg 38, lines 6-8

In Spring of 1991, Husband contracted for the building of a residence in
Lake Stevens, Washington (Washington Home), with $15,450 down
payment of separate resources, comprised of $10,000 gifted to Husband and
$5,450 extracted from Husband’s premarital retirement investments.

Ref: Trial Exhibit 7, Req. for Adm. item #11
In June, 1991 the family moved into the Washington Home.
In August, 1991 (mistakenly stated as August, 1992 in trial hearing) the
Wife exercised Forcible Sexual Abuse with acknowledged intent to cause
emotional pain and anxiety. She perpetuated that abuse through denied
consortium for the remainder of the marriage.

Ref: Trial Court Transcript, Pg 55, In 10 — 22
On August 8, 2002 the Wife, having previously separated’ from Husband in
living arrangements, willingly and without good cause, abandoned marriage
and Washington residence in permanence, moving to Utah, and announced
22

“Do with the house as you feel is appropriate, I'm not returning.

Ref: 1) Finding of Facts #5
2) Transcript Pg 53, Ln 22

14



At August end, 2002 the Husband extracted $31,316 from equity in the
Washington Home through refinance, nearly the Wife’s share of investment

in the home, to serve as down-payment for Wife’s choice of Utah residence.

Ref: Trial Exhibit #29, adden. sec. 3, pg 7

Wife and Husband purchased a home in Orem, Utah (Utah Home) into
which equity from the Washington home was applied. On October 1, 2002
Husband contributed additional $3,184, providing total of $34,500 for
down-payment, with additional to cover loan fees for the purchase of the
Utah Home.

Ref: Trial Exhibit 31, adden. sec. 3, pg 8, transaction of $36,364.02

The Wife assumed ownership of Utah Home as of date of purchase, having
relinquished ownership of Washington Home to Husband when moving
from Washington, and progressively expelled Husband from the Utah home.
Ref: Trial Court Transcript Pg 41, In 9, 17-18
In July 2003 the Wife received an inheritance and applied $50,000 of that
against the Utah home mortgage. Despite the option to reduce mortgage
payments due to less interest on reduced principle, the Husband and wife
agreed to persist elevated mortgage payment for rapid pay-off of the Utah
Home.

Ref: Finding of Facts, Item #8
Note: Argument exposes Finding falsely states “at time of purchase.”

15



10.

11.

12.

13.

14.

15.

16

17

Despite Wife’s Separation, Husband willingly and faithfully supported

Wife’s interests and education by providing financial support, coverage for

mortgage payments, insurance, cell phone, and spousal benefits; from the

time of Separation to the date of Decree of Divorce — a total of 6 years.
Ref: Finding of Facts item #17

Note: Argument exposes Finding falsely states “Husband currently
pays...temporary alimony pursuant to an order of the Court.”

On January 2005, the Wife filed petition for divorce in the Utah 4™ District
Court. Wife rotated through three attorneys in brining divorce to trial,
compounding and delaying proceedings.
Ref: Record on Appeal, Appearances pg. 5, 58, 73,
On January 9, 2008, Final Pre-trial hearing, establishing disputed and
undisputed issues.
Ref: Final Pre-Trial Order, adden. sec. 5
On May 8, 2008, Bench hearing was held in the 4th District court, leading to
Divorce Decree, Findings of Facts and Conclusions of Law Aug. 12, 2008,
Ref: adden. sec. 1
September 10, 2008, Notice of Appeal filed.
October 1, 2008, Docketing Statement submitted.
January 20, 2009, Appellant’s brief filed

February 5, 2009, Appellant Brief Stricken, pending re-submittal correcting

content and formatting errors.



SUMMARY OF THE ARGUMENT
This brief addresses inequitable conclusions in the Decree of Divorce. Key
factors are misrepresented in the findings of facts, distorting the subsequent court

ruling. Argument is made in this Brief that:

1) Separate, discernable and traceable separate properties must consistently be
observed and protected in division of the marital estate. Husband’s separate

property investments clearly discernable had been erroneously denied and should

be corrected.

2) Excessive Award alimony to the party responsible for dissolving the family
through aggressive divorce, without considering acknowledged intended, blatant,
and destructive behaviors by that party, 1s abusive of reasonableness, and civil

discretion. Both the amount and the duration of alimony should be corrected.

3) Alimony coverage for expenses and debt incurred post-separation, agreed to be
y g p p P g
covered privately be respective parties, is improper. Petition in court for

coverage of items excluded in pre-trial stipulations invited and introduced error

in court rulings and should be corrected.

17



DETAIL OF ARGUMENT

Issue 1 Court erred in dividing of the marital estate

Failure to categorize and consistently account for separate investments in
residential properties
Findings of facts 7 and 8 read as follows:

7. The parties own two marital homes. The home m Lake Stevens, Washington,
has a value of $297,000 and secures a mortgage of §107,396.19, for equity
totalimg $189,603.81. Husband occupies the home and the parties agree he will
be awarded title 10 the home, assume all morigages and hold wife harmless on

all morigages on the house.

8. The home mm Orem, Utah, 1s worth $224,000.00, has a mortgage of $65,636.71
and equity of $§160,403.29. The parties agree wife will get title to the home,
assume the morigage and hold husband harmless on all morigages on the
house. Wife put §50,000 of her separate property mto the home when the
parties purchased 1t in August 2002. The parties refinanced the Lake Stevens
home and got cash back of $31,315.54 which they put mto the Orem Home
purchase. Husband has paid the morigage and maintenance of the Orem home

since separation.

Finding Error 1 -in Fact 7, 8

Husband's separate properties investments in each residence, no less traceable
than Wife's, are excluded, where Wife’s is included. His claim on separate

properties are preserved in evidence and itemized in argument given below.

Finding Error 2 — In fact 8

Wife’s investment of $50,000 in the Orem Home was not made at time of
purchase, rather in August, 2003, shown by evidence. Husband resolved all

financial issues “when the parties purchased” the Orem home. including closing

loan costs and extra to supplement down-payment.

18



The above errors influenced improper Conclusions of Law:

2. There 1s no dispute the homes are marital property and the equity m them 1s a
marital asset. Wife placed $§50,000 of separate property in the Orem home. The
amount 1s easily traceable, having gone through no further transformations.
The parties also transferred §31,315.54 of marital property equity from the
Washimgton home. Of the $§160,403.29 equity, wife 1s therefore credited with
the $50,000.00 and her half of the $31,315.54, or §15,657.77. Husband 1s
entitled to a credit of $15,657.77. The remaining equity, §79,087.75, will be
dmvided equally. The Court concludes that although husband has pard the
morigage on the home, thus helping preserve wife’s separate property, he did
so through temporary alimony payments and the morigage 1s [ow enough that
1t approximates what rent would be 1f wife leased a house. In fact, it 1§
substantially lower due 1o the $50,000.00 being added 1o the down payment. So
husband has benefited from that inheritance amount as well by not having 1o
subsidize a mortgage payment based on $50,000.00 higher loan principal.

Wife thus gets a credit of $50,000 + §15,657.77 4+ §39,543.87 which equals
§105,201.64. Husband gets a credit for the remainder of the equity -
§15,657.77 + §39,543.87 which equals $55,201.64. This 1s a formulaic way of
stmply proving the jomnt equity n the house 15 §110,402.64 to be divided

equally.

Conclusion Error 1
Traceable separate property investments in properties made by the Husband are
excluded from the formula to divide marital property.

Conclusion Error 2
The assessment of “So husband has benefited from that inheritance amount as
well by not having 1o subsidize a morigage payment based on $30,000.00 higher
loan prmcipal” was unfunded and capriciously made, assuming the mortgage was
reduced due to the Wife’s $50,000 investment. Following Wife’s separate
mvestment in August 2003, the Husband accelerated investment in the Orem home
by persisting pre-investment mortgage payment schedule, paying additional to

principle at an average of $231 each month, from August, 2003 through October

19



2007. This amounted to $11,892 the Husband paid in excess of required mortgage
payments, as investment in the Orem Home.

Conclusion Error 3

The statement: “The Court concludes that although husband has paid the
mortgage on the home, thus helping preserve wife’s separate property, he did so
through temporary alimony payments” is erroneous. Temporary alimony was
enforce January, 2006 to May, 2006 as found in Trial Exhibit #8, pg. 2, item #1
and included in adden. sec. 4. Temporary orders for monthly support $2,350
expired May of 2006, but the Husband exceeded the ordered amount providing
$2.400 in good faith and without orders, persisting support to Wife’s education
and out of a sense of propriety, family unity, and to advance family investment
and interests. Accordingly, Husband’s support to the Wife for two years
preceding the Trial hearing, was made on a good will, cooperative, and supportive

basis.

Correction for the above errors is proposed in the following argument:



Correction
Division of Marital Residential Properties

Two models are offered for correcting the above errors. The first is proposed
as the most equitable and accurate approach, assessing division at time of wife’s
election to leave the marriage, as clearly presented to the trial court. The second
model applies logic the Trial Court used, but recognizes separate investments made
by the Husband in each of the residential properties, before dividing shared equity.
Correction Model 1 — Equity Growth

Throughout divorce proceedings, the Husband has insisted on a fair, equitable
division of properties, respecting separate properties of both parties, including
appreciated growth in those separate properties. He has consistently presented a
model of equity division to Appellee, each of her retained lawyers, and to the district
court as Trial Exhibit #19. It 1s also included m adden, sec. 3.

With each review, this model has been neither contested, nor invalidated. By
virtue of being the only proposed division of equity, the Trial and Appellate Courts
are is obliged to consider validity of this model, consistent with Case Law Argyle v.
Argyle acknowledging alternative argument for equity division:.

"If [a party's] position [1s] that [an asset] should have been valued by a
measure different than the value" that party supplied, that party has "the

burden of offering further evidence on alternatrve methods of valuation. "
Argyle v. Argyle, 688 P.2d 468, 470-71 (Utah 1984)

In this model, all separate properties are recognized in dividing marital estates

as mstructed in Case Law Jensen v. Jensen , 2000, 990465-CA, applying Burt v Burt:
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"The procedure set forth in Burt requires the trial court 1o first determine
which property 1s separate--removing 1t from further consideration--and then
dmvide the remaining marital estate equally, unless exceptional circumstances
are found.

Additionally, in the model, appreciated growth on separate properties is
recognized as supported in Case Law Bradford v Bradford (981745-CA, 1999 UT

App 373), clarifying the Mortensen Supreme Court finding:

In Mortensen, our supreme court considered 'property acquired by
one spouse by gift and nheritance durimg the marriage [should be
awarded] to that spouse, together with any appreciation or
enhancement of its value.” see also Haumont v. Haumont, 793 P.2d
421, 424 (Utah Ct. App. 1990) ("[E Jquity [generally] requires that cach
party reiain the separate property he or she brought mito the
marriage.”). This rule applies

unless (1) the other spouse has by his or her efforts or expense
contributed to the enhancement, maintenance, or protection of that
property, thereby acquiring an equitable mterest n 1, . . . or (2)
the property has been consumed or its identity lost through
commingling or exchanges or where the acquiring spouse has
made a gifi of an mterest theremn to the other spouse.

Throughout divorce proceedings Husband claimed separate properties invested
in the Washington home, as preserved in Respondent’s Response to request for
Admissions and Interrogatories (A&I):

Request for Admission #11: Please admit that you did not expend funds from

any inheritance or gifis you recerved , or from your separate property that you
own Towards the Lake Stevens Home

Response: #11: Deny. Respondent applied resources from personal gifts of
$10,000 and pre-marriage personal funds ($5,450) for down-payment and to
cover mortgage closing costs in purchase of the Lake Stevens Home.

Evidences of the described funds were appended to the A&l and are

included in adden. Sec 2. Gift documents, 4 (a) to A&L are included in sec. 2, pg
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1 — 3. Records of funds ($5450) , 8 (a) to A&, came from Husband’s retirement
account, stated of which is found in sec 2, page 4; Outstanding Balance of $6,769
beginning 1992. remained residual from total withdrawal of $7,122 extracted May
15, 1991.

Husband’s claim on down-payment for the Washington home, comprised of gifted
and pre-marital funds, and added investment into the Lake Stevens home qualify as

separate properties by Utah Law. These investments were uncontested.

Equitable Division analysis - Separate and Appreciated Properties

The proposed Equity Model argues that distinct investments made in the
marital estate can be separately and equitably identified, attracting appreciation at the
same rate as growth occurred in property values, compounded at rate of .434615%
monthly. Investment growth in the Washington home is shown in Trial Exhibit #19,
included in adden. Sec. 3, pages 1 -6. The detail charts demonstrate by month the
growth on each distinct investment made in the home, compounding allocable
appreciation for each month until the Wife’s departure from the marriage and
divestiture of the property. Based on appreciated investment, Market Equity 1s then
attributed, as would equity for securities investments. Equity growth on categorized

investments is shown in the following graph and chart included in the analysis.

23



Lake Stevens Home
Equity Allocation

160 000 00

|0 Market equity on Principle (JF) l
|@Market Equitv on Principle (PFY
}D 1/2 Principle + Growth (JF)

Equity extracted from LS home
n Aug 2002
$31,316

140 000 00 -
_—

|3 1/2 Principle + Growth (PF)
'EI Market equity on Down Payment

|
!
JD Down Payment + Growth :

$19 741 (TF)

120 000 00
19 741 (PF)
100 000 00 A
$11 624 (TF)
80 000 00 - \ |$11 624 (PF)
60 000 00 -
$1064 (JT)
$45 648 (PF)
40 000 00
I
20000 00 - $627 (TF)
§357 (11) $26 879 (PI)
$15093 PT) Fmal Equity Allocaton
000 - : PF - $103 891
5688833388855 88888853588 T - $33056
2§2525353§35§53§3535§35§3§S3

Washington Home Investment Based Equity Assessment, Aug, 2002
(Trial Exhibit 19, adden. sec. 3, Pg 1)

The analysis is also summarized equity division in the following chart.

Lake Stevens House market value as of 8/23/02 $235.000

Less remaining mortgage on 8/23/02 98,053

Total equity to reconcile $136.947

Investments in Property Wife Husband
Separate investment down $352 $15,098
Appreciation on down-payment mnvestments 275 11,781
Shared payments to mortgage principle 9,248 9,248
Appreciation on payment to principle payments 2,376 2.376

Total Investment — (basis for market equity allocation) 12,251 38.503

Market equity (total equity less investments) $86,193

Market Equity allocated to shared 23,248 [45 81% 19,741 19,741

Allocation to Wife’s separate investment 627 123% 1,064

Allocation to Husband’s investment of  |26.879 |52 96% 45.648

Over Cum Total invested 50,754  100%
1 Total equity reconciliation J | $33.056 | $103.891 |

Washington Home Equity Allocation, Aug, 2002

(Trial Exhibit 19, pg 2, adden. Sec
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Under this Equity Growth model, equity in the Washington Home is fully
divisible at the point the Wife separated from the marriage in August of 2002. This
model demonstrates that the equity extracted from the Washington home and applied
as down-payment on the Orem Home in 2002, closely matches the equity attributable
to the Wife’s investment, shy by $1,691. This variance can be considered as being
offset by the Husband contributing privately $3,135 toward purchase of the Utah
Home as shown in adden. sec. 3, Pg 8 - October 2002, bank statements.

Under this Equity Growth Model, full divestiture by the wife in the
Washington Home can be clearly recognized and cleanly divided at time of her
departure from the marriage and invested into the Utah Home. The Utah Home can
then be concisely recognized as Wife’s complete investment. This simplifies all
assessment of equity growth in each home subsequent to the Wife’s election to
conclude the Marriage. This leaves all benefits of subsequent growth to the party
possessing each property.

Judicial opinion supporting this approach is recorded in Elman v. Elman, 2005

offered by Judge Gregory K. Orme stating:

“Actually, 1t might have been conceptually easier had the trial court
accomplished the same fair result by simply leaving the husband with his
separate property, mcludmg all of 1ts post-marital mcrease m value, while
explicitly dividing an appropriate part of the marital estate on other than a

fifty-fifty basis..”
Equity Growth model of analysis is also supported in Case Law, Oliekan v.

Oliekan, Case 20050310-CA, pg 4, 111 where premarital assets invested were

discretely accounted through the use of discrete accounts for those investments.
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11 At trial, Husband produced expert testimony by Roger Smith, a certified
public accountant who performed forensic accounting services. Smith
separated the marital and premarital portions of Husband's three accounts and
conducted a retirement analysis on each account. He testified that he believed
1t would be possible 1o distinguish between the marital and posi-marital
mnterests, "particularly m the 401(k) balance.”

The equity analysis applies equivalence of the Oliekan accounting method.
The model also supports sentiments expressed in Pre-Trial Order, undisputed
claims and Issues items #13 and #14 (adden. sec. 5 pg 5), stating:

13. Petitioner should be ordered 10 pay all money owed the Washmgion Mutual on
the Orem Home and all debts incurred by Petitioner subsequent 1o the parties’
separation mm August 2002.

14. Respondent should be ordered to pay all mortgage on the Lake Stevens House
and all debts mcurred by Respondent subsequent to the partics’ separation in

August 2002.

Re-wording of Findings of Facts #7, #8 and Conclusion of law #2, recognizing
accuracy of the Equitable Division moles is proposed, embolden text revised:

Finding of Facts - Corrected

7. The parties own nvo marital homes. To purchase the home in Lake Stevens,
Washington, the Husband applied 815,098 of separate investment as down-
Payment. A $352 down payment was attributable to the Wife, for her share
of an amount extracted from Husband’s retirement account for this purpose.
Appreciated growth on those separate investments equated to $11,781 and
$275 respectively, at the time of separation. During the marriage the parties
paid $18,496 in mortgage principle, which accumulated $4,752 in
appreciated Growth. Appreciated values are compounded monthly at the
same rate as did value of the home. At time of separation, August, 2002, the
Market value of the home stood a 3235,000, holding a mortgage of 898,053,
giving market equity of 386,193 above that owed and appreciated investments
in the home. This value allocated to the parties appreciated investments
divides into $65,589 for Husband’s investments and $20, 805 for the Wife'’s.
This division is consistent with Utah Case law and statutory code.
Accordingly, equity share at time the Wife elected to leave the marriage,
occupancy of the Washington Property, and contribution to the property,
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stood at $33, 056 for the Wife and $103, 891 for Husband. In September
2007 the value of the Lake Stevens Home stood at $297,000 with a mortgage
of $107,396.19, having been reduced from the refinanced amount of
$133,000 by Husband’s funds, after agreed payments of spousal support.
Husband occupies the home and the parties agree he will be awarded title to
the home, assume all mortgages and hold wife harmless on all mortgages on

the house.

8. The home mn Orem, Utah, was purchased October 1, 2002 with $31,315.54
extracted from equity in the Lake Stevens home, described in finding #7, by
refinancing the mortgage, August 23, 2002. To optimize financing of the
Orem home the Husband contributed an additional 33,135, producing a total
down payment of $34,451. Husband has paid the morigage and maintenance
of the Orem home since separation. In August, 2003 Wife put $50,000
separate property investment into the home. Following Wife’s separate
investment, Husband persisted elevated mortgage payments to expedite
mortgage pay-off. In September 2007 mortgage on the Orem home stood at
$65,636.71 and market value stood at 3224,000.00. The parties agree ywife
will get title to the home, assume the morigage and hold Husband harmless on

all mortgages on the house.

Conclusion of Law - Corrected

2. There 1s no dispute the homes are marital property and the equity m them is a
marital asset. Husband is credited with $15,098 with 311,78 in appreciated
growth, the wife $352 with $275 in appreciated growth as separate down-
payment property investment in the Washington Home, at the time of wife’s
separation. During the marriage the parties paid the mortgage down by
$18,496 with 84,752 in appreciated growth at the point of separation.
Market value of the home of 8235,000 at time of separation, less mortgage of
898,053, leaves $86,193 above appreciated investments. This allocated over
the parties appreciated investments divides into $65,589 for Husband’s
investments and $20, 805 for the Wife’s. This division is consistent with
Utah Case law and statutory code. Accordingly, equity share at time the
Wife elected to leave the marriage stood at 103,891 for Husband and
$33,056 for the Wife. In August, 2002, the same month of wife’s separation,
the parties extracted §31,315.54 of marital property equity from the
Washington home and applied 1t to Purchase of a home in Orem, Utah in
October 2002. Husband supplemented this equity amount with $3,135 to
achieve a favorable debt to equity ratio. Wife’s vested equity in the
Washington home being slightly more than the total down-payment on the
Orem Home. Husbands separate investment of $3,135 in the Utah home is
recognized as having sufficiently offset the wife’s equity difference,
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representing the Wife’s full divestiture in the Washington home at time of
separation and full investment in the Orem home, in which she subsequently
resided. This 1s a formulaic yway to simply and fairly divide equity in
residential properties and equity growth in each residence following
separation.

Correction Model 2 — Shared equity, excluding separate properties

Should Appellate court disapprove of the above Equity Growth model and
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