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STATEMENT OF JURISDICTION

Rules 3(a) and 4(a) of the Utah Rules of Appellate Procedure, and Utah Code Ann.
| §78A-4-103(2)(h) confer jurisdiction upon this court to hear this appeal.

STATEMENT OF ISSUES & STANDARD OF REVIEW

[The Brief of Appellant refers to the parties “Petitioner/Appellant” as Veronica and

“Respondent/Appellee” as “Guenther.” This Brief will continue to use those references for

the parties. ]

I. vTHE CLERICAL ERRORS IN THE BRIEF OF APPELLANT MAY BE SO
EGREGIOUS AS TO WARRANT SANCTIONS.

Judicial discretion does include whether or not sanctions are imposed for failure to

comply with briefing requirements and this issue is reviewed under the abuse of discretion
standard.

While we decline to sanction . . . under rule 24(k), we warn future litigants that
compliance with our briefing requirements is not discretionary, and litigants
who fail to comply take the risk that we may disregard or strike briefs or
arguments. See, e.g., Peters v. Pine Meadow Ranch Home Ass'n, 2007 UT 2,
P 23,151 P.3d 962. . .. [emphasis added.]

Madsen v. Wash. Mut. Bank FSB, 2008 UT 69; 613 Utah Adv. Rep. 29.

... werecognize that we may disregard or strike briefs that do not comply with -
the requirements of rule 24. See id. R. 24(k). "However, we are not obligated
to strike or disregard a marginal or inadequate bricf," State v. Gamblin, 2000
UT 44, P 8, 1 P.3d 1108 (emphasis added), and we usually reserve such a
harsh sanction for cases where the noncompliance with rule 24 is much more
egregious than that here. . . [emphasis added.]

Anderson v. Thompson, 2008 UT App 170, n.4; 176 P.3d 464.

1L VERONICA DID NOT MARSHAL THE EVIDENCE TO SHOW JUDICIAL
ERROR or ABUSE OF JUDICIAL DISCRETION BY THE TRIAL COURT
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INITS FINDING THAT THE PARTIES’ POST-NUPTIAL AGREEMENT (the
“DIVORCE AGREEMENT”) IS ENFORCEABLE.

A.  Contracts Between Spouse are Enforceable.
B. It Was Not Judicial Error to State the Rule of Law that Ambiguities in

Contracts Should be Resolved Against the Drafter

... parties that fail to marshal the evidence do so at the risk that the reviewing
court will decline, in its discretion, to review the trial court's factual findings.
See Chen v. Stewart, 2004 UT 82, P82 n.16, 100 P.3d 1177 (explaining that
the marshaling requirement is critical because in its absence the appellate court
"must go behind the trial court's factual findings," which often requires a
"colossal commitment of time and resources").

Traco Steel Erectors, Inc. v. Control Inc., 2009 UT 81; 645 Utah Adv. Rep. 30.

"in order to properly discharge the duty of marshaling the evidence, the
challenger must present, in comprehensive and fastidious order, every scrap
of competent evidence introduced at trial which supports the very findings the
appellant resists." Neely v. Bennett, 2002 UT App 189, P11, 51 P.3d 724
(emphasis omitted). This does not mean that the party may simply provide an
exhaustive review of all evidence presented at trial. Id. at P12 n.1. Rather,
appellants must provide a precisely focused summary of all the evidence
supporting the findings they challenge. Id. This summary must correlate all
particular items of evidence with the challenged findings and then convince us
that the trial court erred in the assessment of that evidence to its findings. W.
Valley City v. Majestic Inv., Co., 818 P.2d 1311, 1315 (Utah Ct. App. 1991).
What appellants cannot do is merely re-argue the factual case they presented
in the trial court. Oneida/SLIC v. Oneida Cold Storage & Warehouse Inc., 872
P.2d 1051, 1053 (Utah Ct. App. 1994).

Chen v. Stewart, 2004 UT 82. Because Veronica has not properly marshaled the evidence,

this Court should accept the Findings of Fact of the trial court and affirm the enforceability

of the Divorce Agreement.

IIl. VERONICA FAILED TO MARSHAL THE EVIDENCE THAT THERE WAS
AN ABUSE OF DISCRETION IN THE TRIAL COURT’S DIVISION OF THE
PARTIES’ FINANCIAL ACCOUNTS

A.  Award of Extra Payments to Retire Mortgage
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B. Award of Escrow Account Interest
C. Date of Division of Financial Accounts

“....even if the trial court['s divorce decree] does not exactly follow the parties'
agreement, such a decree is still within the court's reasonable discretion.”

Jensen v. Jensen, 2008 UT App 392; 197 P.3d 117.

“Trial courts have considerable discretion in determining . . . property
distribution in divorce cases, and [their decisions] will be upheld on appeal
unless a clear and prejudicial abuse of discretion is demonstrated.”

Trubetzkoy v. Trubetzkoy, 2009 UT App. 77; 215 P.3d 161.

Guenther contends that Veronica has failed to properly “marshal [all of] the evidence
supporting the trial court’s findings and then ... show that the findings are unsupported.”

Kimball v. Kimball, 2009 UT App 233 (citing Utah R. App. P. 24(a)(9)); 217 P.3d733.
This Court has found the trial court is in the best position to determine if an

inheritance has lost its separate character. Veronica failed to provide any evidence at trial

regarding whether she has by

“her efforts augmented, maintained, or protected the inherited or donated
property, when the parties have inextricably commingled the property with
marital property so that it has lost its separate character, or when the recipient
spouse has contributed all or part of the property to the marital
estate."Schaumberg v. Schaumberg, 875 P.2d 598, 602 (Utah Ct. App. 1994)
(emphasis added) (quoting Burt v. Burt, 799 P.2d 1166, 1169 (Utah Ct. App.
1990)). ... "The question of whether a gift or inheritance has remained separate
is highly fact intensive and the trial court is in the best position to weigh the
evidence and make that determination."”

Stonehocker v. Stonehocker, 2008 UT App 11, P 29, 176 P.3d 476.

IV. VERONICA FAILED TO ADEQUATELY BRIEF or MARSHAL THE
EVIDENCE, TO SHOW THAT THERE WAS AS AN ABUSE OF JUDICIAL
DISCRETION, IN THE TRIAL COURT’S DIVISION OF THE REMAINDER
OF THE MARITAL ESTATE.
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Rule 24(a)(9) of the Utah Rules of Appellate Procedure requires that a party's
argument include citations to the authorities, statutes, and parts of the record
relied on. See Utah R. App. P. 24(a)(9). "Implicitly, rule 24(a)(9) requires not
just bald citation to authority but development of that authority and reasoned
analysis based on that authority. We have previously stated that this court is
not a depository in which the appealing party may dump the burden of
argument and research." State v. Thomas, 961 P.2d 299, 305 (Utah 1998)
(internal quotation marks omitted).

State v. Scott, 2009 UT App 367. Veronica did not cite authorities or statutes that support

her claim that the trial court abused its discretion in valuing the parties’ personal property.

Neither did Veronica marshal the evidence in support of the trial court’s findings and then

show this Court the “fatal flaw” in the trial court’s ruling.

V.  VERONICA FAILED TO ADEQUATELY BRIEF HER REQUEST FOR A
REVIEW OF ATTORNEY’S FEES or MARSHAL THE EVIDENCE THAT

THE TRIAL COURT ABUSED ITS DISCRETION IN LIMITING THE
AMOUNT OF FEES AWARDED TO HER.

Veronica did not cijte case authorities or statutes to support her request that the trial
court review the amount of attorney’s fees if this matter is remanded. Neither did she
marshal the evidence in support of the trial court’s findings as to the award of attorney’s fees,
and then find the fatal flaw which would show an abuse of discretion by the trial court.
Veronica omitted the fact that the trial court considered the reasonableness of her attorney’s
fees and her knowing and willful violation of prior orders in determining the amount of

attorney’s fees she would receive. The trial court also considered her need and Guenther’s

ability to assist her as required by Jones v. Jones, 700 P.2d 1072 (Utah 1985).

CONSTITUTIONAL, STATUTORY OR RULE PROVISIONS

The constitutional provisions, statutes, ordinances, rules, regulations or case law
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whose interpretation is determinative, are set out verbatim in the Addendum to Brief of

Appellee.

STATEMENT OF THE CASE

This is an appeal from the division of the marital estate as contained in the final order
of the Third District Court, by the Honorable Denise Lindberg. [Again, the initial brief filed
by Appellant refers to the Petitioner/Appellant as “Veronica” and the Respondent/Appellee
as “Guenther,” the brief will use the same designations.]

Veronica has appealed: (I) the trial court’s ruling that the Divorce Agreement,
“drafted by Petitioner [Veronica], with modifications provided by Respondent [Guenther],
is an enforceable contract entered into by the parties in contemplation of divorce...[and], is
essence, a partial stipulation...” (Findings of Fact and Conclusions of Law and Order, dated
June, 19, 2008, p. 19, para. 22, Addendum #1); (II) the trial court’s categbrical rejectfon of
Veronica’s claim to one-half of Guenther’s inheritance based solely on Veronica’s claim that
she had retained signing authority on the account into which he deposited those funds
(FOF/COL, p. 34, para. 32.); (III) the trial court’s award of the interest from the escrow
account holding the sales proceeds of the former marital residence to “the party claiming the
interest on the escrow account [on his or her tax filings]” (Decree of Divorce; R.0.A.403;
para. 8.(b)); (IV) the trial court’s acceptance of Veronica’s testimony that she “changed and
separated [her] accounts so [she] had her own accounts on May 25,2001" (Tr 84, L 15 thru
19) and using May 25,2001 as the date the parties separated their financial accounts; (V) the

trial court’s determination of the date of valuation of the automobile (using Veronica’s

Page 5 of 29



December 2005 Financial Declaration, FOF/COL, p. 12, L 4) and the furnishings awarded
to Veronica (the time of purchase, FOF/COL, p. 11, para. C); and (VI) the amount of

attorney’s fees awarded to Veronica.

STATEMENT OF FACTS

1. Both parties worked for Hexcel Corporation and met at a work production
meeting in Decatur, Alabama, in December 1996. (Tr 7 L 13-25.)

2. Guenther had asked Veronica to move to Salt Lake City, Utah, but that was not
acceptable to Veronica without marriage and Guenther subsequently proposed. (Tr9 L 11-

23;209 L 13-16.)

3. Veronica resigned from her job, received approximately $6,000.00 from the
sale of her Decatur home, and moved into Guenther’s home in Kearns, Utah, approximately
June 2, 1997. (Tr 10 L 12-25.) Veronica’s proceeds from the sale of the Decatur home were

deposited into a joint account. (Tr 11 L 2-3.)

4. The parties subsequently sold the Kearns residence, which had been placed in
both parties’ names (Tr 47 L 6-10), and used the proceeds towards the purchase and
construction of another home (“Terra Vista”) in May 2000. (Tr 16 L 2-5.)

5. In February 2001 and in contemplation of a divorce, Veronica filled out “on
line” forms for Divorce (Tr 83 L 19-15), but never filed those forms with any court. (Tr 83
L 19-22.)

6. In April 2001, Guenther moved out of the Terra Vista home, at Veronica’s

request. (Tr 135 L 7-9). Veronica continued to reside at Terra Vista with her son from
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another relationship, paying only utilities. Veronica testified that she jointly paid home
maintenance expenses, but provided no documentation as to any repairs or costs of repairs.
Guenther paid the mortgage for Terra Vista, the property taxes and insurance for Terra Vista.
(Tr89L 12-90L 17.)

7. In May of 2001, Veronica became worried that Guenther may leave the
marriage when he secured his green card (Tr30L 10-11and 31 L 1-5). So, Veronica drafted
the document referred to by the trial court and the parties as the “Divorce Agreement” (Tt
30 L 2) “just in case he decided to take off ” (Tr 31 L 25). Veronica testified that “after we
signed the agreement, he was very nicer to me than before.” (Tr 32 L 6-7.)

8. The Divorce Agreement stated, among other things, that (a) “Repair costs for

the property shall be shared equally” (Veronica’s Brief, Exhibit B, para. 2.3); (b) “After
August 2004, mortgage and equity loan paymenté will be shared in the ratio of actual gross
income” (Id., para. 4); and (c) that “Veronica shall not seek alimony” (I1d., para. 7.)

9. On May 25, 2001, Veronica changed and separated the parties’ banking
accounts, so she would have her “own accounts” (hereinafter referred to as the “new
account”) (Tr 84 L 15-19). Guenther testified the accounts were divided in April 2001 (Tr
205 L 5-9). Veronica did give Guenther “access” to the new account. (Tr 84 L 22-23).
However, Veronica did not close the parties’ joint banking account (hereinafter referred to
as the “original account”), and remained as a signatory on the original account. Guenther did
not open a new account, but continued to use the original account as his sole and separate
account. Veronicaused the new account as her separate account. Guenther accessed the new
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account solely for reimbursements. (Tr 85 L 6-86 L 15.)

10.  Afteraccepting employment, Veronica moved to Hong Kong in January 2003.
(Tr 33 L 19-23.) Veronica’s son continued to reside with Guenther in the Terra Vista home
until he finished high school. (Tr 135 L 14-19.)

11.  Veronica éontributed no monies to the mortgage, property taxes or insurance
at Terra Vista from April 2001 through the date of the sale of the property in August 2006.
(Tr 111L 10-22.)

12.  During the thirty-two months Veronica was in Hong Kong, Guenther used his
savings and, approximately $45,000.00 from his inheritance (Tr 204 L 19-21) to make extra
principal payments, totaling approximately $184,000, to retire the mortgage on the Terra
Vista home (Tr 203 L 17-19).

13.  During the thirty-two months Veronica was in Hong Kong, her annual salary,
including a housing allowance, was about $104,000.00 (Tr 91 L 8-10). Veronica voluntarily
left that employment (Tr 91 L 11-13) and returned to Utah to be with her family, even though
Guenther had said “don’t come back without a job.” (Tr92 L 8 - 17.) Veronica arrived in
Utah in August 2005, and filed the instant divorce action in October 2005. (Tr 99 L 22-25.)

14. On January 31, 2007, the parties appeared for a bench trial before the
Honorable Denise P. Lindberg. The trial court requested counsel prepare and submit new
findings (Tr 222 L 2-4). The trial court also scheduled a telephone conference for February

2,2007. (Tr229L 18-19.)

15.  After reviewing all the testimony and the exhibits and case law, that trial court
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entered its Ruling on February 2, 2007. (R.O.A. 394, Addendum #2). The trial court
requested Guenther’s counsel prepare the proposed Findings from the ruling and forward
them to Veronica’s counsel for approval. Counsel could not agree on the form of the
Findings of Fact and Conclusions of Law. Veronica’s counsel filed her “Proposed Findings
of Fact and Conclusions of Law” on June 4, 2007, but the electronic form was not received
by the trial court. (R.O.A. 481, p.2,L 15-p.3,L 13, Addendum #3.) Guenther’s counsel
filed an Objection to the proposed Findings on June 21, 2007, but no further action was taken
until the trial court dismissed the matter “due to inactivity” on December 6, 2007. (R.O.A.
481,p.3,L 13- p.4,L 10, Addendum #3.)

16.  Guenther filed a Motion to Set Aside the Dismissal and the trial court held a
hearing on that motion on Mafch 27, 2008. The dismissal was set aside and both counsel
were instructed to file another set of proposed Findings of Fact and Conclusions of Law in
electronic format. (R.O.A. 481, p. 5, L 5-21, Addendum #3.)

17.  Thetrial court entered its Findings of Fact and Conclusions of Law on June 19,
2008, and the Decree of Divorce was signed and entered on August 25, 2008.

18.  Veronica filed a timely Rule 59 motion, urging the trial court to “correct” at
least one of its Findings and Conclusions. On September 10, 2008, Veronica filed a second
(and untimely) Rule 59 motion. (Addendum #1, p. 1, para. 2 & 3.)

19.  On November 10, 2008, Guenther filed a Motion to Enforce Judgment, and
Veronica filed a Motion to Stay Enforcement. (Id., p. 2, para. 4.)

20.  After finding that the monies from the sale of Terra Vista had been in escrow



for more than two and one-half years (Id., p. 3, para. 5), and that “[t]he track record in this
case is that it has been Petitioner [Veronica] who repeatedly violated court orders” (Id., p.
4, para. 4), the trial court denied Veronica’s post-trial motions and granted Guenther’s
motion. The escrowed sales proceeds, including the accrued interest, were distributed to the
parties pursuant to the Decree of Divorce.

SUMMARY OF THE ARGUMENT

Veronica has apparently either misunderstood or ignored her duty, as a matter of law,
and as required by Utah R. App. P. 24(a)(9), to marshal the evidence. Rather than meeting
the burden of marshaling the evidence, Veronica presented selected facts which favor her
argument, while, at the same time, omitting critical evidence which supports the trial court’s
findings. In essence, Veronica has merely reargued the factual case.she presented to the trial
court.

Veronica did not show any abuse of discretion relating to the trial court’s ruling as to
the parties’ Divorce Agreement because, although agreements between spouses are
enforceable, they are not binding on the court. Neither has Veronica shown any abuse of
discretion in the trial court’s division of the marital property, the award to Guenther of his
inheritance, or the date of valuation of the marital estate.

Veronica has failed to marshal all the evidence supporting the trial court’s findings
and then demonstrate that, despite such marshaled evidence, the trial court’s findings are

against the clear weight of the evidence. As such, this Court should accept the trial court’s

findings as valid.
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Veronica failed to adequately brief her issues of: (1) ambiguities in the Divorce
Agreement being construed against Veronica as the drafter, or (2) her request that the trial
court reassess the amount of its attorney’s fee award in light of additional areas of success
as a result of this appeal. Veronica merely states the trial court erred in stating that rule of
law and that “[i]t is unclear whether this finding had any effect as the court did not note any
ambiguity in its interpretation of the contract.” As to the amount of attorney’s fees awarded
to Veronica, the trial court considered Veronica’s need, Guenther’s ability to pay, and the
reasonableness of Veronica’s fees (Addendum #2, p. 20, L 19- p. 21, L 25.) The trial court
also found that Veronica was not entitled to a greater award due to her contemptuous actions
as to prior court orders. Guenther was awarded attorney’s fees by the trial court due to
Veronica’s contemptuous acts, and should be awarded his attorney’s fees and costs incurred
in this appeal.

ARGUMENT

L THE CLERICAL ERRORS IN THE BRIEF OF APPELLANT MAY BE SO
EGREGIOUS AS TO WARRANT SANCTIONS.

Guenther acknowledges, as this Court is aware, that Veronica’s Briefhas several areas
which appear not to comply with the Rules 24 and 27 of the Utah Rules of Appellate

Procedure.

Veronica set forth her “Statement of Facts” in the “Statement of the Case” section
beginning on page 3. Rule 24(a)(7) of the Utah Rules of Appellate Procedures defines the
Statement of the Case as a statement indicating “briefly the nature of the case, the course of
proceedings, and its disposition in the court below.” The Rule goes on to state that “A
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statement of facts relevant to the issues present for review shall follow.”

Veronica’s Brief does not comply with the form set forth in Rule 27 of the Utah Rules
of Appellate Procedure. Subsection (d) requires “. . . the name of the court and judge,
agency or board below;” which is absent from Veronica’s cover. Subsection (b) requires “A
proportionally spaced typeface must be 13-point or larger for both text and footnotes.”
Subsection (e€) allows Veronica to correct these errors within five days. Veronica’s Brief
might have exceeded the 50 page limit set forth in Rule 24(g) of the Utah Rules of Appellate
Procedure if the proper font had been used. Were that the case, Veronica would be required,
by Rule 24(h) of the Utah Rules of Appellate Procedure to request permission from the Court
to file an over length brief.

Guenther would ask this Court to consider that the entry of the Decree of Divorce (the
final order from which this appeal is taken) was delayed from the trial date of January 31,
2007, until August 25, 2008, due to clerical errors and multiple post-trial motions filed by
Veronica (R.0.A. 481, Motion Hearing, March 27, 2008, Addendum # 3). In addition, the
statutory filing deadlines for the appeal process were also extended (approximately five
months) when this Court temporarily remanded the matter back to the trial court for
reconstruction of the record to conform to the trial court docket. As these clerical errors
appear not to be substantive, Guenther has no objection to the Court exercising its discretion
and accepting Veronica’s Brief. With the permission of the Court, Guenther provides his

responsive Brief as to the issues raised in Veronica’s Brief to avoid any further delay in

resolution of this matter.
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II. VERONICA DID NOT MARSHAL THE EVIDENCE TO SHOW JUDICIAL
ERROR or ABUSE OF JUDICIAL DISCRETION BY THE TRIAL COURT
INITSFINDING THAT THE PARTIES’ POST-NUPTIAL AGREEMENT (the
“DIVORCE AGREEMENT”) IS ENFORCEABLE.

This Court, in Chen v. Stewart, 2004 UT 82, acknowledged the lack of understanding

of the marshaling requirement and, painstakingly restated the requirements of marshaling.

... an appellant must first marshal all the evidence in support of the finding and
then demonstrate that the evidence is legally insufficient to support the finding
even when viewing it in a light most favorable to the court below ...

... appellant [must] marshal all the evidence in favor of the facts as found by
the trial court and then demonstrate that even viewing the evidence in a light
most favorable to the court below, the evidence is insufficient to support the
findings of fact.... the challenger must present, in comprehensive and
fastidious order, every scrap of competent evidence introduced at trial which
supports the very findings the appellant resists ...appellants must provide a
precisely focused summary of all the evidence supporting the findings they
challenge. ... [which] must correlate all particular items of evidence with the
challenged findings and then convince us that the trial court erred in the
assessment of that evidence ... What appellants cannot do is merely re-argue
the factual case they presented in the trial court....The process of marshaling
is thus fundamentally different from that of presenting the evidence at trial.
The challenging party must ... fully embrace the adversary's position...[and]
must present the evidence in a light most favorable to the trial court,... and not
attempt to construe the evidence in a light favorable to their case. . . .
Appellants cannot merely present carefully selected facts and excerpts from the
record in support of their position. . . . Nor can they simply restate or review
evidence that points to an alternate finding or a finding contrary to the trial
court's finding of fact. . . . In sum, to properly marshal the evidence the
challenging party must demonstrate how the court found the facts from the
evidence and then explain why those findings contradict the clear weight of the
evidence.

The purpose of this rigorous and strict requirement is to promote two
interrelated court objectives: efficiency and fairness. A proper marshaling of
the evidence promotes efficiency by avoiding "retrying the facts" and by
assisting the appellate court in its "decision-making and opinion writing." It
promotes fairness by requiring that the appellants bear the expense and time
of marshaling the evidence rather than putting the appellee in the "precarious
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position" of performing the appellant's work at "considerable time and

expense." This deference to a trial court's findings is "based on and fosters the

principle that appellants rather than appellees bear the greater burden on
appeal.”

If the marshaling requirement is not met, the appellate court has grounds to

affirm the court's findings on that basis alone. ... If appellants have failed to

properly marshal the evidence, we assume that the evidence supports the trial
court's findings. [citations omitted.]

Veronica has not marshaled the evidence, but, instead ignored damaging findings,
restated evidence favorable to her position, pointed out facts that would support findings
contrary to the trial court's findings, and attempted to recast damaging evidence in a light
more favorable to her position and, essentially, attempt to reargue the facts before this Court.

A. Contracts Between Spouses Are Enforceable

Veronica appeals the trial court’s findings that Divorce Agreement is enforceable,
without marshaling the evidence which supports the finding. Veronica does cite to trial
testimony where, under direct examination by her counsel, she states Guenther “finalized”
the Divorce Agreement. However, Veronica did not cite to her trial testimony on cross
examination by Guenther’s counsel that: (1) Veronica entered into the Divorce Agreement
voluntarily; (2) Veronica never attempted to set aside the Divorce Agreement or make the
Divorce Agreement unenforceable; (3) that prior to drafting the Divorce Agreement,
Veronica filed on line (but not with any court) for divorce; (4) that the Divorce Agreement
was in contemplation of a divorce; (Tr 83 L 5-25); (5) that she did not ask Guenther to sign

the Divorce Agreement until one month after he moved out of the Terra Vista home (at her

request), and (6) that the execution of the Divorce Agreement was to benefit Veronica
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because she was worried Guenther would leave her for another woman (Tr30,L 5-31L
5.) Neither did Veronica cite to her testimony that she wanted the Divorce Agreement in
place “just in case if he decided to take off,” given that Veronica needed to stay in one place
until her child finished high school. (Tr31 L 18-32L 2.) Veronica also did not cite to any
portion of the record that disputes the trial court’s findings that: (1) “the elements of the
contract have been met;” (2) “both parties participated in drafting and revising the agreement,
and reaching a meeting of the minds;” and (3) “[bJoth accepted legal detriments. He
[Guenther] assumed responsibility for the mortgage, but she [Veronica] stayed on the title
for property. She gave up the right to alimony...” (R.O.A. 481,p.6L 10-15, Addendum #3.)

Veronica also does not explain her conflicting testimony that “I never had the
intention to divorce.” (Tr 83 L 7). But she admits the Divorce Agreement was in
contemplation of a divorce, as she had filled out, but not filed, on line forms for divorce. (Tr
83 L 19-25)

Veronica has not marshaled the evidence and then demonstrated the fatal flaw in the
trial court’s decision. Thus, the trial court’s ruling as to the enforceability of the Divorce
Agreement should be affirmed.

B. It Was Not Judicial Error to State the Rule of Law that Ambiguities in
Contracts Should be Resolved Against the Drafter.

Veronica next appeals the trial court’s statement of contract law, that ambiguities are
construed against the drafter of the contract. Veronica did not marshal any evidence to
dispute this finding. Veronica did not cite to her testimony that she drafted the Divorce
Agreement, that Guenther requested changes which were accepted by Veronica, and that the
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Divorce Agreement itself was her idea (Tr 30 L 2-4; Tr 82 L 22-83 L 1; Tr 190 L 11-16).
Guenther is unsure as to why Veronica included this as judicial error requiring correction by
this Court. The trial court did not find any specific ambiguities in the contact. There was
disputed testimony as to the date the parties divided their financial accounts, but the court
resolved that dispute in Veronica’s favor by adopting May 25, 2001, the date testified to by
Veronica. (Tr 84 L 17.) The trial court further found there was no ambiguity as to the date
the Terra Vista home should be sold, as the Divorce Agreement clearly states that the sale
of the home “shall take place after August 31, 2004.” [emphasis added] (R.O.A. 394, p. 7,
L 21-8L 7, Addendum #1.) Veronica did not marshal the evidence as to this issue, and, in
fact, admits “the court did not note ambiguity in its interpretation of the contract.” (Brief of
Appellant, p. 21, para. 4. Veronica did not marshal the evidence and then demonstrate the
fatal flaw in the trial COL;I't’S ruling, that any ambiguities would be construed against the
drafter of the Divorce Agreement. The finding of the trial court should be affirmed.
Neither did Veronica marshal the evidence as to an abuse of discretion regarding the
fact that the Terra Vista home was not sold in August 2004. The facts in this case are similar

to Jensen v. Jensen, 2008 UT App 392, in which this Court found it was not judicial error

when the trial court did not enforce the parties’ stipulation to immediately sell their

residence. In Jensen, this Court found the “decision to reject or modify a stipulation related

to a property division in a divorce proceeding is reviewed for abuse of discretion.” See, also,
Clausen v. Clausen, 675 P.2d 562, 564 (Utah 1983). Again, Veronica failed to marshal the

evidence as to any abuse of discretion by the trial court in resolving ambiguities against
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Veronica as the drafter of the Divorce Agreement. Thus, this Court should assume the record

supports those findings.

III. VERONICA FAILED TO MARSHAL THE EVIDENCE THAT THERE WAS
AN ABUSE OF DISCRETION IN THE TRIAL COURT’S DIVISION OF THE
PARTIES’ FINANCIAL ACCOUNTS.

A.  Award of Extra Payments to Retire Mortgage
Veronica failed to marshal the evidence related to the trial court’s award to Guenther
of payments toward the Terra Vista mortgage from his separate monies and inheritance.

Veronica did not cite the portions of the record that were damaging to her case, highlighted

only the facts that were favorable to her position, and merely reargued her position at trial

before this Court. Veronica alleges in her Brief that her primary reason for giving up
alimony was for the equity in the Terra Vista home of $70,000.00 or one-half of the equity
when the home was sold, whichever was greater, but fails to cite to the record as to how she
preserved this issue for appeal.! Veronica fails to cite to the record her testimony: (1) that she
wanted Guenther to sign the Divorce Agreement primarily to insure she and her son would
be able to live in the Terra Vista home (withO.ut any obligation that she pay the mortgage,
property taxes or insurance); (2) because of her fear that Guenther would leave her for
another woman; (3) and to make Guenther be nicer to her. The parties had been married for

four years only when Veronica asked Guenther to sign the Divorce Agreement (which

guaranteed Veronica, or her son, would receive a monthly benefit of $1,624.41 (Tr 176 L

'(Tr 3 L 15 thru 4 L 22); (2) the issue of fault in determining an alimony award (Tr 13 L
18 thru 22); (3)the result of a hearing regarding a request for temporary alimony, which was
denied Tr 61 L 4 thru 63 L 15); (4)Veronica’s need for alimony (Tr 76 L 17); and (5) the fact that
there was no claim for alimony in Veronica’s original petition for divorce (Tr 188 L 7 thru 13)
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2-3) for thirty-nine months. (From August 2004, through August 2006, either Veronica or
her son received the monthly benefit of residing in the Terra Vista home without an
obligation to pay the mortgage or property taxes or insurance thereon. This included the
period of August 2005 through February 2006, when Veronica had quit her job in Hong
Kong and was unemployed in Utah.) Veronica continued to stay at the Terra Vista home,
without any contribution for utilities, maintenance and other living expenses, after she
obtained employment until the home was sold in August, 2006. Veronica has not marshaled
the evidence or demonstrated a fatal flaw in the trial court’s finding that the Divorce
Agreement was enforceable, especially in light of the benefits received by Veronica as a

result of the Divorce Agreement.

Veronica also has not marshaled the evidénce as to her claim that the trial court erred
in awarding Guenther an offset for the payments made toward the Terra Vista mortgage from
his inheritance (approxirﬁately $45,000.00) and his monies from his employment, after the
parties separated their financial accounts, while Veronica was in Hong Kong. Veronica did
state that at the time of trial, Guenther admitted that equity in the Terra Vista home included
monies from inheritance, but omitted Guenther’s testimony that there was no inheritance at
the time the Divorce Agreement was signed (Tr 195 L 7-11). However, Veronica’s claim
that the Divorce Agreement reflects Guenther would pay off the Terra Vista mortgage and
the parties would divide the equity upon the sale of the home is incorrect. The Divorce
Agreement is clear that “[a]fter August 2004, mortgage and equity loan payments will be

shared in the ration of actual gross income.” (Exhibit B to Appellant’s Brief, para. 4.)
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Veronica’s claim that the monies were gifted to her is also not supported by the record
or the trial court’s findings. Veronica chose not to cite the facts that support the ruling by
the trial court: (1) Veronica testified there was no gift letter (Tr 120 L 4-9); and (2) the trial
court found that leaving the parties’ names on each other’s account was primarily a
convenience to Petitioner (R.O.A. 481, p. 13 L 19- 20, Addendum #3). Veronica provided
no evidence to set aside the trial court’s rejection of her contention that “his money would
be her money, too.” (Id., L 1-2.) Additional facts supporting the trial court’s ruling include:
(1) Veronica’s testimony that the parties separated their financial accounts on May 25, 2001;
(2) Veronica’s testimony that she kept her annual $104,000.00 salary from her Hong Kong
employmentin her separate account; (3) Veronica’s testimony that she had saved $67,000.00
during her Hong Kong employment, which she kept in her separate account when she
returned to Utah; (4) Guenther’s payments of $45,000.00 (approximately) representing his
inheritance are traceable; (5) the fact that Veronica paid no monies toward the Terra Vista
mortgage after August 2004, as required by the Divorce Agreement; (6) the trial court’s
finding that the only default under the terms of the agreement was Petitioner’s failure to pay
anything on the home after she returned in August of 2005 (R.O.A. 394, p.8 L 13-18,
Addendum #1); and (7) the fact that Veronica provided no evidence that she enhanced the
value of the Terra Vista home after Guenther had used his inheritance payments and separate

monies to retire the mortgage. *

?Veronica could have asked the trial court to calculate the credits to Guenther based on
the percentages set forth in the Divorce Agreement. However, Veronica did not present any
evidence as to what those calculations would have been during trial or mention an alternate
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This Court, in Kimball v. Kimball, 2009 UT App 233,217 P.3d 733 (UT App. 2009)

found that inherited monies that are traceable in and out of joint accounts, do not lose their

separate status through commingling. The Kimball Court also confirmed the requirement

that Veronica must prove she “augmented, maintained, or protected the inherited property.”

"[T]rial courts making 'equitable' property division pursuant to section 30-3-5
should . . . generally award property acquired by one spouse by gift and
inheritance during the marriage (or property acquired in exchange thereof) to
that spouse, together with any appreciation or enhancement of its value[.]"
Mortensen v. Mortensen, 760 P.2d 304, 308 (Utah 1988). But[c]ourts have
considered inherited property as part of the marital estate when "the other
spouse has by his or her efforts augmented, maintained, or protected the
inherited or donated property, when the parties have inextricably commingled
the property with marital property so that it has lost its separate character, or
when the recipient spouse has contributed all or part of the property to the
marital estate." Schaumberg v. Schaumberg, 875 P.2d 598, 602 (Utah Ct. App.
1994) (emphasis added) (quoting Burt v. Burt, 799 P.2d 1166, 1169 (Utah Ct.
App. 1990)). ..."The question of whether a gift or inheritance has remained
separate is highly fact intensive and the trial court is in the best position to
weigh the evidence and make that determination." Stonehocker v.
Stonehocker, 2008 UT App 11, P 29, 176 P.3d 476.

Veronica has not marshaled the evidence that it was judicial error or an abuse of
discretion for the trial court to award Guenther the full value of his separate payments to
retire the Terra Vista mortgage. The award by the trial court of $230,000.00 (approximately)
to Guenther, representing his inheritance and/or separate payments, should be affirmed.

B.  Award of Escrow Interest

Veronica, once again, selected only the facts which support her position in arguing

that it was judicial error to award Guenther the interest which accrued on the account which

(note 2 con’d) ¢l culation for Guenther’s overpayment in her post-trial motions. As such the issue was
not preserved for appeal and is not before this court.
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held the proceeds from the sale of the Terra Vistahome. The mostimportant being the funds
were not distributed until over two years after the trial, matter pursuant to the trial court’s
ruling on Petitioner’s Rule 59 motions, Rule 60 Motion, Respondent’s Motion to Enforce
Judgment and Petitioner’s Motion to Stay Enforcement and Waive Bond. (Addendum #1).

Veronica focuses on the fact that the e-mail in which she agreed Guenther could have
all of the interest from the escrow account was not presented at trial. However, Veronica did
not cite to the record, which clearly indicates both parties submitted additional information
to the trial court after the trial in this matter as to the division of the interest in the escrow
account. In the post-trial motions, Guenther argued that: (1) Veronica refused to file joint
tax returns, as previously ordered by the court and pursuant to the Divorce Agreement; (2)
Guenther had to declare the interest as income on his state and federal tax filing; and (3)
Guenther had to pay taxes on the interest income at the higher rate of married, filing
separately. (R.O.A. 453, Addendum #5.) Veronica provided no response to the interest
income issue in her Reply in Response to Respondent’s Response. (R.O.A. 463, Addendum
#6.)

Veronica has failed to marshal the evidence that the trial court abused its discretion
in awarding the interest income from the escrow account to the party who declared that

interest. The award to Guenther by the trial court of the interest in the escrow account should

be affirmed.
C. Date of Division of Financial Accounts

Although there are multiple discussions as to the date the parties’ financial accounts
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were divided, it is undisputed that Veronica testified she separated her own accounts May
25, 2001, and that she kept her money separate from that day forward. There was no
evidence provided to dispute Veronica’s testimony. Guenther did testify as to different dates
he believed should have been used for the division of the financial accounts. However,
Guenther never produced the e-mail (R.O.A. 465, Addendum #6) and, despite her ability to
still access the joint accounts, as they could not be closed without her signature (Tr 144 L 10
- 13), Veronica never produced the bank statements at trial. Veronica had access to the
information she alleges would disprove her testimony at the time she requested a new trial
and/or that the trial court obtain the statements to insure the accounts were divided on May
25,2001. The trial court did not abuse its discretion in failing to grant Veronica’s request,

given her inaction.

The bank statements are not newly discovered evidence relating to the facts as they

existed at the time of trial. See, In re Disconnection of Certain Territory, 668 P.2d 544 (Utah

1983);. Inre S.R., 735 P.2d 53 (Utah 1987); Hancock v. Planned Dev. Corp., 791 P.2d 183

(Utah 1990). Rule 59 and applicable case law require that “the moving party show that

ordinary prudence was exercised to guard against the accident or surprise.” Powers v. Gene's

Bldg. Materials, Inc., 567 P.2d 174 (Utah 1977). All that was required to meet this “ordinary
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