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in The
SUPREME CUUKT
of the

STaTe F UTAH

WILLI:M E. FRENCH, :

-l Se e

L {ase lio. 7396
UTaH OIL RiFINIHG COM- .
PisY, a corporation,

Respondent..

STATEMENT OF PACTS

This is a ssmaphore controlled interseetionsl
case, It g-;imes out of & collision between a tank
wapgon truek of the Utah Uil Refining lowouny, the de-
fendant, and the automcbile of the plaintiff, the
é.ppellant herein,

The eollision took place in an interseetion at

2nd Hest and Ath South Streets in 5a3t Lake City and

County, Wt,at.e of Utah, on or about the 9th day of
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~ugust, 1948, at about the hour of one o'clock p.m.
of the said day.

The plaintiff wus driving his 1935 Ford V8 auto~

woiile in a Hort.heriy dirsetion on 2nd West Streect
(Record Puge 33) and had made & left hand turn at Ath
South Street on a yellow light, having entered the
intersection on a green light, the ssmaphore directing

the traffic being locsted overhead in the center of
the intersection, when he was struck by the gasoline
tank wagon truck of‘the'defénéant traveling in a
Southerly direction on 2nd Jest 8treet zat a point over
his right rear wheel (Record Page 34).

At the time ths plaintiff passed under the sema-
phore in the =middle of the intersection, at which time
the light turned yellow against the defendant, the
tanker was one lhundred to one hundred tmenty feet Horth
on 2nd w“est Street pmeaéﬁng South {Record Page 35).
The plaintiff w&# traveling aboui eight miles per hour
and he was delayed on the Hest side of 2nd West Street

by snother car traveling in the same direction (Resord
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Page 36).

After he had russad to .tiw West out of the puth
of the oncaming truek :pproximutely three feet, the
oncoming truek veered to its risht or to the West
approximataly three fect ad strueck the right rear
wheel of the plalntiff's car throwing it Southwesterly
into another automobile (Record Puge 37) and dasaging
the plaintiffts gutomobile and also injuring the plain-
tiff (Record Page 38).

AGSICHMERT OF BEREOHS

i. The eﬁ.ﬁeaee having been submitied for both
sides the Court tock the case fram_tﬁa Jury and directed
a verdict in favor of the defendant. From the order of

the Court dirscting the verdict (Re

eord Page 94) this
appeal is taken.
l. Did the defendant's neglisence wholly and
proximately eause the damage and injuries compliined of?
The rights of the parties in this case are deter-
mined by the provisions of 57-7-91 of the Utah Code
Annotated, 1947, as follows: |

Library Services and Technology Act, administered by the Utah State Library.
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Traffic vontrol Signal--ait Interseetions,

Whenever traffic ls controlled by a traffic~
control signcl exhibiting the words "Caution,”
or "Stop," "Co," or exhibiting different colored
lights successively one at a time, or with arrows,
the following colors only shall be used and ssid
terms and lights shall indicate =nd apply to
drivers of vehicles and pedestrians as follows:

{a) ®Green* alone or "Go."

(1) Vehicular traffie facing the signal, except
when prohibited under Section 79, may proceed
straight through or turn right or left unless a
sign at such place prohibits either such turn.
But wehicular traffic shall yleld the right of
wa¥ to other wehicles and to pedestrisns lawfully
vithin the intersection =zt the time such signsl
is ﬁmbitedc ’

(2) Pedestrians facing the asignal may proceed
scross the roadwsy within any marvked or umarked
crosswalke.

(b) *Yellow* slons or "Caution® when &hwmg
followlng the “green® or ®Go® signal.

(1) Vehicular traffic facing the signal shall
stop before entering the nearest eorosswalk a:t the
inters ction, but if such stop cannot be made in

safety, a vehicle may be &rivaﬂ cautiously through
the intersection,

which situation is trezied Ly Blashfield Cyclope

Automobile Law and Practice, VYol. 2, Paragraph 1005,
Pages 169-170 as followss

Traffic Lights or Signals at Interseetions.
Urdier the cozuon system of traffic rendation
by lights, with a green light as a "go" signal,
a red light as a "stop® signal, and, frequently,
& yellow or amber intermediate lmght or under
any similar system of automatic tr&fflﬂ signuls
at intersections of streets, an automobile wideh
enters, an 1 ggxseetian in which such g system hus

hasm ‘Tna@e]"l mz &hﬂthx/lﬁ/&M o m!v?‘}'ind ¥
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continue until it clears the iutersection, even
thou; h the green chunges to awmber und the anber

to red before he completes the crossing, while
traffic, awaiting on intersecting streets the
chaige ol lights, must first ascertain whether

the interseetion is clear before starting to

cross; (Ind.~—Beard v. Ball, 182 L.K. 102, 96

Ind. App. 156) (La.,—~Harrison v. Loyocano, 125 So.
140, 12 La. app. 228;) ( crews v. Coogan, 7La. “pp.
§91.) even the "go" signal corfers no authority

‘to 2roceed across trs intersection, regardless «of
other persons or vehicles already within it. (Pa.—
Galliano v. East Penn Electric Co., 154 4. 805,

303 Pa. 198.) |
Ordinarily, one sntering on the yellow, which
changes to the red before he has clearsed the inter-

section, is not to be regarded as having entered
under such circumstances ss to confer upon him the
right of way, (lLa.~~lorsine Transfer Uc. v. Foster
(App.) 144 So. 281,) although it is otherwise ,
where he is so close to tLhe intersection st the time
of the chinge Ifrom green to yellow that he emnnot
with safety stop his ecar. (Conn.~-Hose v, Campitello,
159 4. 887, 114 Conn, 637.) * , )

Taking the facts most favorable tc the plalntiff

the defendant was one hundred itc one hundred itwenty
feet away from the semaphore when it turned yellow and
when the plaintiff following his stream of tralfie
passed under tﬁe interseetion and into the path of the
defendant's tanker truek under the statute the defend-

ant was required to stop if he could do so s:felysnd

he had at least one hundred to one hundred twenty feet
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in which to stop for the iLintersection in front of his
wus, eveli at that point, congested oi the autowobile
in front of the plzintiff's car and whieh car the plain-

tiff was following.

#e think that the sole and proximate cause of the

coilision and resulting damsge was the defendant's
failure to bring its tanker truck to a stop as reguired
by the statute.

st the very least we feéi that‘tﬁa @a&@_ﬁh@&lﬁ be
submitied to the jury on the guestion of proximale
CLUBR,

Hess v. Robinson, 109 Utah 60, 163 P.2d, 510,
referrad to in the opinion of Justice Wolfe in the
case of lijekok v. Skinner, 190 P.2d 514, at page 519,
is as follows:

“In that case plaintiff was drivisg on & throwush
highway and did not see defendant's ambulance ap~-
proaching from the right. The axbulance went
through the stop sign and erashed into plaintiff’'s
automobile. The trial court held both parties
aeglirent as a matter of lsw, bub submitted the
cass to the jury on the guestlon of whether or
not plaintiff's contributory neglience was a
proximate cause of the damage. From a verdiet
and judgment for plaintiff, defendsmts appesled.
we affirmed. Although this eourt divided on the
quﬂstion of whether or n@t hLL*ntlff'was gnilty

ed by the S.J. Quinney Law Library. Fun /;,/ digitizatio / vided by the Institute /\l and Lib:
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of eontributory neglizence a» a matter of law,
we agreed unanimously that the question of prox-
imate cause was one for the jury.®

and from which opinion we also auote the following

fshere an intersection is controlled by a sema-
phore, the rights of various streams of traffic
to proceed and the duties of other streaus of
traffie to halt are clearly indicated by the
various colored lights of the signsl., Little
or nothing is left to human judgment. But where
an intersection is controlled only b}r stop signs,
or is uncontrolled, the rights of «ari vers to pro-
ceed and their éuties to halt are to & large ex~
tent determined by human jJudgsent. »Kham & stop
sign requires & driver to stop before entering
the :_dtersecmm , such driver must halt and yield
to all traffic *within the interseetion or approuch-
ing so closely as to constitute an irmediste hane
ard, but may then proceed." Sce. 57-7-138(b),U.C.:.
19.3. #hether an approaching driver is so close
to the intersection as to constituie an immedizte
hazard is largely a cuestion of human judgment,
and will depend upon a number of factors, e. g.
width of intersection, speed of approaching suto-
moblle, vigability conditions, whether the road ls
dry or siippery, and many other factors. Aind sioce
the relative riglts and duties of drivers approach-
ing an intersectiom such as this depend to a large
extent upon the exercise of human judgment, I am
inclined to the opinion that the question of
whether or not the judgzent exercised by iLbhe
drivers was reasonable, is & guestion of faet for
the jury."

Even construing the circumstances most strictly
against the plaintiff we think that the delendant had

the last s,g;ﬂ;v# S,gh&{lc# "! VOid t'her/ %c@i\ th/md t'hdt’
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the doctrine announced in the case of Graham v,
Jomson, 109 Utah 346, 166 P.2d 230, should be in-
voked a;einst the defendant.

"A defendant is exceeding the lawful restricted
speed limit; another driver, the plaintiff, fails
to keep a proper lcokout and crosses the path of
the oncoming car anc gets stalied on its path.
Both up to that point might be guilty of negli-
 gence and neither be shle to recover against the
other. But if the oncoming driver, realizing the
situation of the plaintiff, had a clear copportunity
to avoid the accident and failed to utilize it,
that counts just as if the plaintiff has not been
negiigent and the defenadant had been. An incorrect
but rather dramatic way of putting it is that de-
fendant's first negligence and plaintiff negli-
gence cancel out leaving only the defendant's fail-
ure tc utilize his opportunity to avoid the acei-
dent as the negligence. The first and only negli-
gence which is the basis of reeovery under the
clear chance doctrine is this failure of the de-
fendant to avoid the harm, having the knowledge
and ability to do so.'

Respectfully submitted,

Horace J. Knowlton
attorney for appellant
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