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CONSTITUTIONAL OR STATUTORY PROVISIONS

Article VIII, Section 1 of the Utah Constitution states, "The judicial power

of the state shall be vested in a Supreme Court, in a trial court of general
jurisdiction . . ., and in such other courts as the Legislature by statute may

establish."

Utah Code Annotated § 30-8-3(1953) states that “A premarital agreement

must be in writing and signed by both parties. It is enforceable without

consideration.”



Utah Code Annotated § 30-8-6(1953) states as follows:

Utah Code Annotated § 30-8-6. Enforcement.

(1) A premarital agreement is not enforceable if the party against
whom enforcement is sought proves that:

(a) that party did not execute the agreement voluntarily; or

(b) the agreement was fraudulent when it was executed and,
before execution of the agreement, that party:

(1) was not provided a reasonable disclosure of the property or
financial obligations of the other party insofar as was possible;

(i) did not voluntarily and expressly waive, in writing, any right
to disclosure of the property or financial obligations of the other
party beyond the disclosure provided; and

(iii) did not have, or reasonably could not have had, an adequate
knowledge of the property or financial obligations of the other party.

(2) If a provision of a premarital agreement modifies or
eliminates spousal support and that modification or elimination
causes one party to the agreement to be eligible for support under a
program of public assistance at the time of separation or marital
dissolution, a court, notwithstanding the terms of the agreement,
may require the other party to provide support to the extent
necessary to avoid that eligibility.

(3) An issue of fraud of a premarital agreement shall be decided
by the court as a matter of law.

Rule 59 of the Utah Rules of Civil Procedure states as follows:

Rule 59 of the Utah Rules of Civil Procedure. New trials;
amendments of judgment.

(a) Grounds. Subject to the provisions of Rule 61, a new trial may be
granted to all or any of the parties and on all or part of the issues, for
any of the following causes; provided, however, that on a motion for
anew trial in an action tried without a jury, the court may open the
judgment if one has been entered, take additional testimony, amend
findings of fact and conclusions of law or make new findings and
conclusions, and direct the entry of a new judgment:

ii



(a)(1) Irregularity in the proceedings of the court, jury or adverse
party, or any order of the court, or abuse of discretion by which either
party was prevented from having a fair trial. . .

(a)(5) Excessive or inadequate damages, appearing to have been
given under the influence of passion or prejudice.

(a)(6) Insufficiency of the evidence to justify the verdict or other
decision, or that it is against law.

(a)(7) Error in law.

Rule 7 of The Utah Rules of Civil Procedure states as follows:

(f) Orders.

1. (H)(1) An order includes every direction of the court,
including a minute order entered in writing, not included in a
judgment. An order for the payment of money may be enforced in
the same manner as if it were a judgment. Except as otherwise
provided by these rules, any order made without notice to the
adverse party may be vacated or modified by the judge who made it
with or without notice. Orders shall state whether they are entered
upon trial, stipulation, motion or the court’s initiative.

(£)(2) Unless the court approves the proposed order submitted with
an initial memorandum, or unless otherwise directed by the court,
the prevailing party shall, within fifteen days after the court’s
decision, serve upon the other parties a proposed order in conformity
with the court’s decision. Objections to the proposed order shall be
filed within five days after service. The party preparing the order
shall file the proposed order upon being served with an objection or
upon expiration of the time to object.

iii
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CLARK A. McCLELLAN - 6113
ALLRED & McCLELLAN, P.C.
Attorneys for Petitioner
72 North 300 East (123-14)
Roosevelt, Utah 84066
Telephone: (435)722-3928

IN THE EIGHTH JUDICIAL DISTRICT COURT OF DUCHESNE COUNTY

STATE OF UTAH, ROOSEVELT DEPARTMENT

KATHRYN C. BROUGH,
DECREE OF DIVORCE

Petitioner,
vs.

RICHARD JAMES BROUGH, Civil No. 0540000084

—— N N S e S S S

Respondent. Judge John R. Anderson

The above case came before the Court for trial on July 9,
2008. The Court has entered an order divorcing the parties and
took the remaining issues under advisement. The Court has now
entered its Findings of Fact and Conclusions of Law and based
thereon,

IT IS HEREBY ORDERED, ADJUDGED AND DECREED:

1. Respondent, if he wants to retain ownership of the home
and Brough Trucking and Crane Service Inc. (Brough Trucking), is
ordered to pay to the Petitioner the sum of $386,500.00 within 90

days of the entry of this decree. He is to notify Petitioner’'s
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counsel within 15 days of entry of the decree 1f he elects to
retain both assets.

2. If the Respondent does not elect to retain ownership of
the home and Brough Trucking as provided above, then the Petitioner
is awarded the Neola home and property, the Respondent is awarded
Brough Trucking and the Respondent is ordered to pay Petitioner
$61,500.00 for the diffe&ence in the value within 90 days of entry
of the decree.

3. Respondent 1s ordered to refinance the $160,000 debt to
remove the home and Petiﬁioner from liability on that loan.

4. The Petitioner?is awarded the vehicle she drives (subject
to the remaining debt on it as of the date this decree is signed),
the personal property in her possession and the property listed on
Exhibit 24.

5. Respondent is awarded the remaining personal property,

the horse trailer and the vehicle he drives.

6. Neither party is awarded alimony.
7. Respondent 1s ordered to pay to Petitioner the amount she
has incurred 1in 1legal fees and costs 1in this matter. The

$15,391.53 set forth on the affidavit submitted as Exhibit 4, 10

hours at $175.00 per hour for preparation and 9 hours at $175.00

- 119002
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per hour for trial are awarded and ordered to be paid. In
addition, the Petitioner’s counsel shall submit a supplemental
affidavit for the time spent on post-trial matters. If Respondent
objects to the reasonableness of that amount, he shall file a
motion with the Court setting forth those objections and the Court
will set for hearing those objections.

8. Respondent is ordered to pay the costs of the appraisal
performed by Brad Townsend.

9. Each party is ordered to execute and deliver, without
delay, any titles or other documents which are presented to either
one by the other and which are necessary to effectuate the transfer
of property as has been hereinbefore set forth.

DATED this f&ii day of August, 2008.

059013
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MAILING CERTIFICATE

I, Cheree Brotherson, am employed by the office of ALLRED &
McCLELLAN, P. C. attorneys for Petitioner herein and hereby certify
that I served the attached DECREE OF DIVORCE on Respondent by
placing a true and correct copy thereon in an envelope addressed
to:

RANDALL GAITHER

ATTORNEY AT LAW

159 WEST 300 SOUTH BROADWAY #105
SALT LAKE CITY, UT '84101

and deposited the same, sealed, with first class postage prepaid
P < ge prex

~th

thereon, in the United States mall at Roosevelt, Utah, on the

= NP Wt
L 2 \;")L,_),u\',\,‘b\". )

CHEREE BROTHERSON

day of August, 2008.
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CLARK B ALLRED - 0055
CLARK A. McCLELLAN - 6113
ALLRED & McCLELLAN, P.C.
Attorneys for Petitioner
72 North 300 East (123-14)
Roosevelt, Utah 84066
Telephone: (435)722-3928

IN THE EIGHTH JUDICIAL DISTRICT COURT OF DUCHESNE COUNTY

ROOSEVELT DEPARTMENT, STATE OF UTAH

KATHRYN C. BROUGH,
FINDINGS OF FACT AND
CONCLUSIONS OF LAW

Petitioner,

vVs.

Civil No. 054000084

)
)
)
)
)
)
)
RICHARD JAMES BROUGH, )
)
)

Respondent. Judge John R. Anderson

The above case came before the Court for trial on the 9th day of
July, 2008. Petitioner was present with her attorney, Clark B Allred.
Respondent was present with his attorney, Randall Gaither. Evidence was
received by the Court in the form of testimony and exhibits. Argument
was received by counsel and the Court took the matter under advisement.

The Court having reviewed the evidence and after being fully
advised, makes these findings of fact and conclusions of law.

FINDINGS OF FACT

1. Petitioner was a resident of Duchesne County, State of Utah,
and had been for more than three months immediately prior to the

commencement of this action.
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2. The Petitioner worked for the Respondent from 1993 to 13895.
She then worked for her husband, Mr. Baum, until they separated. In the
summer of 1997, she again started working for the Respondent at NJ
Trucking.

3. On December 1, 1997, the parties4started living together and
they married on July 14, 1998.

4. At the time the parties married, the Respondent had two minor
children from a previous marriage. One of the reasons the parties
married was to assist the Respondent in obtaining custody of those two
minor children.

5. The Respondent also had two older children who were of
majority age. Those children insisted that the Petitioner sign an -
agreement not to claim any assets the Respondent then owned 1f the
parties divorced in the future. The Respondent stated that he thought
the reguest was\dumb. ?he Petitioner, to appease the two children,
called an attorney, buﬁ, when informed of the cost of preparing a
prenuptial agreement, elected to write out a one paragraph statement
which she and the Respondent signed which 1s Respondent’s exhibit 1.
There was no discussion or disclosure of what each party owned. The
testimony of the Petitioner, which was not rebutted, was that the
statement was only to apply to assets owned on the date of marriage and

not to further acquired assets or i1mprovements to those assets.
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6. At the time of the marriage, the Respondent owned a business
called the Glass Shop that no longer exists, family property in Randlett
(to which the Petitioner has made no claim), a home in Duchesne that had
a large mortgage against it, and a business called NJ Trucking. He was
also purchasing acreage in Bandana Ranches.

7. At the time of the marriage, NJ Trucking had some vehicles,
trailers, and equipment. NJ Trucking had been valued at $44,000 a few
years earlier in the Respondent’s prior divorce. The cost to acquire the
equipment that remains from NJ Trucking, based on Exhibit 27, was
$93,124.00. Its present depreciated value 1is $3,151.00. The 1999
financial records and tax return shows that NJ Trucking had gross income
of $188,785.00.

8. After the parties’ marriage, the parties changed and expanded
the NJ Trucking business. They bought a crane for $135,000 and other
heavy equipment and changed the name to Brough Trucking and Crane
Service Inc. Respondent remained the sole shareholder. In 2004, the
year before the parties separated, the gross income had increased to
$785,250.00. Both parties worked in the business. They seldom took
salaries and paid most of the family and personal expenses from Brough
Trucking. The parties personally and jointly took out a $160,000.00
loan that was used to pay off the debt on the crane and other equipment.

The marital home was used as collateral for the loan. The net value of
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Brough Trucking at the time of the trial 1is $492,QO0.00. See Exhibit 3
Townsend appraisal.

9. When the partieg started living together and at the beginning -
of the marriage, they lived in a home in Duchesne that was owned by the
Respondent. That home was subject to a substantial mortgage on which
$1,300.00 per month payments were made during the marriage. Those
payments were made from earnings from Brough Trucking.

10. The Petitioner, with her own labor and the assistance of her
son, remodeled the Duchésne house, including making a room out of the
patio, adding walls and windows, taking out a sliding glass door to open
up an area, painting, installing sheet rock, carpet and siding, and
replacing the old shower with a new bathtub. She also remodeled the
downstairs and added a wall, sheet rocked, painted and added carpet
downstairs, put in light fixtures, and did vyvard work.

11. Shortly after: the parties married in September of 1998, the
Respondent’s son, Bryan, age 14, came to live with the parties. He
wanted to go to school iﬁ Roosevelt. Just prior to the parties starting
to live together, the Reépondent had purchased a shop in Roosevelt from
Drillers Inc. to use for Brough Trucking. That shop was dirty and
needed repalrs. The parties decided to construct living quarters in the
Roosevelt shop so that they could move to Roosevelt.

12. The Petitioner, primarily by herself, but with assistance of

her children and the Respondent’s children, built a bedroom, bathroom
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and living area upstairs in the Roosevelt shop including sheet rock,
tile work and carpet. bownstairs, she put in 2 bedrooms, a kitchen,
cleaned the shop and added floor tiles to the shop. Carpets were added
to all living areas and an office was constructed downstairs.

13. In August of 1999, the Respondent’s youngest daughter, Amanda,
age 12, came to live with the parties. The parties and the children
moved from Duchesne and started living in the Roosevelt shop.

14. The parties then started looking for a more suitable home or
property on which to construct a home. The Petitioner looked at many
properties but did not find anything acceptable to both parties. In the
summer of 2000, the parties were talking to a Clare Duncan who said he
had some acreage for sale. The parties went and looked at the property,
approximately 18 acres near Neola, Utah, and made an offer of
$50,000.00. That offer was accepted and the transaction closed on
August 3, 2000. The parties paid $20,000 down and jointly signed a note
for the balance of $30,000.00. The property was deeded jointly to the
parties. The $20,000.00 down payment was paid from Brough Trucking just
as all other bills were paid from Brough Trucking.

15. The parties then took plans and hired a general contractor.
Construction on the home started in early 2001. The Petitioner was
responsible for coordinating the work. She went to the construction
site on a daily basis. In addition to coordinating with the

contractors, she picked up materials and also worked on the home. The
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home is a log home, and the Petitioner was the person that chinked (put
putty) between the logs.

16. The Respondent then fired the general contractor so the
Petitioner took over the completion of the home. Additionally, in the
summer of 2001, the Respondent broke his leg and was unable to help on
the home or to work at Brough Trucking. The Petitioner did the
insulating of the home, completed the sheet rock, built a fruit room,
constructed a gun room tor the Respondent, and painted, wallpapered and
carpeted the home. The parties and the Respondent’s two children moved
into the home at Thanksgiving of 2001. The following summer (2002), the
Petitioner did the landscaping, including putting in the yard, trees and
an orchard, sprinkling system, fire pit and painting the fences. Later,
she constructed a deck and swimming pool.

17. The monies for constructing the home were paid primarily from
Brough Trucking and some payments were made from the Respondent’s
personal checking account and some from the Petitioner’s personal
checking account.

18. The present vélue of the home is $325,000.00 which is less
than the parties paid to construct the home. It is jointly owned by the
parties.

19. During the marriage, the Respondent worked at Brough Trucking
(except for the year summer of 2001 to the summer of 2002 when his leg

was broken). The Petitioner was involved in the remodeling and building
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of the living quarters, the maintaining of the home and family and also
worked at Brough Trucking. The parties seldom took salaries from the
business. W2 records show the Petitioner was only paid $3,360 in 1999,
$10,640.00 in 2000, $8,880 in 2001, $7,680.00 in 2002 and $6,876.00 in
2003. Both parties maintained separate checking accounts. The
Petitioner deposited her checks in her account and then used those
monies on the home, the family, and expenses for both her children and
the Respondent’s children. Respondent deposited his monies in his
account and used those to pay child support and legal fees in the early
part of the marriage and for personal and family expenses during the
marriage. Since the parties took minimal salaries, almost all living
expenses, food, wutilities, transportation, housing (including the
remodeling of the shop and Duchesne house, mortgage payments and
building of the home) were paid with checks or credit cards from Brough
Trucking.

20. The Respondent claimed that he should have credit against the
value of the home for premarital assets that were sold. However, the
evidence did not support that claim. He was unable to trace those assets
and monies. The evidence showed that monies from the sale of assets
were used for purposes other than the home including paying operating
expenses of Brough Trucking when the Respondent had a broken leg.

21. Respondent claimed that the money from the sale of the Bandana

Ranch was used for the down payment of the 18 acres in Neola where the
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home was built. First, that property was paid for during the marriage.
Secondly, the 18 acres in Neola closed on Auglst 3, 2000. The Bandana
Ranch was not sold until August 24, 2000 and the account the $18,512
went into was used to pay many different living and personal expenses.

22, Respondent claimed the money from the sale of the Duchesne
shop should be a credit. He sold that shop on May 3, 1999. The down
payment of $28,983 was two years before the home was constructed and the
monies went into the general account at NJ Trucking and was spent for
expenses of NJ Trucking. The balance of the purchase price was
apparently received in 2000 (a year before the home was constructed) and
also went into the Brough Trucking general account and was used for
Brough Trucking expenses!.

23. Respondent also claims a credit of $30,000 for a rig he sold
in June 2000 and other equipment he sold in 2000. Again, those sales
occurred well before thF construction of the home, those monies went
into the general account at Brough Trucking and they were spent before
the land was bought or the home was constructed.

24 . Respondent also makes a claim for the $24,702.00 received from
the sale of the Duchesne home in Apral 2002. That home had been
substantially improved and remodeled by the Petitioner and marital
monies were used to pay mortgage and taxes on the property. There was
no showing where that money was deposited and no showing it was used on

the Neola Home.
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25. On October 9, 2002, the parties borrowed and jointly signed a
promissory note for $160,000.00. The home was used as collateral. The
money was used to pay off the loan on the crane and other equipment.
Respondent testified that, because of his broken leg and his inability
to work for a year, the money was needed to keep Brough Trucking
operating. The money apparently was used to pay off the debt on the
crane and some other vehicles to reduce the monthly obligations of
Brough Trucking.

26. After completing the home, the parties decided to further
expand Brough Trucking. In March 2004, they purchased 80 acres in
Ballard to be used for a gravel pit and £ill dirt. The 80 acres was
titled in Brough Truckiﬁg. Petitioner remodeled an old trailer house
which was moved to the property to be used as a scale house and office.
That remodeling included framing, insulation, sheet rock, and wiring.
The purchase price for the 80 acres was paid by Brough Trucking.

27. In May 2004, the parties jointly acquired 4 acres with
utilities adjacent to the 80 acres. The 4 acres were titled in the
names of the parties as joint tenants. The purchase price was paid by
Brough Trucking. The parties then deeded that property to Brough
Trucking.

28. The Petitioner was the primary person involved in raising the

Respondent’s two children. She helped and encouraged them in school,

5 LLUBY 000013



did the cooking, cleaning and laundry. She also paid some of their
expenses from her bank account.

29. Shortly after Amanda turned 18, she aﬂd the Petitioner had an
argument. The Respondent then told the Petitioner to vacate the home.
The Petitioner vacated the home on August 1, 2005, taking very few
personal items with her. She came back the next day and loaded some
items into a horse trailer. The Respondent, however, took back the
horse trailer with most of the items.

30. The personal property is all used property and has minimal
value. The values listed by the Respondent are either new values or
exaggerated.

31. After the ©parties separated, the Petitioner obtained
employment as a laborer with Stanco Insulation. She presently resides
with her mother. She has purchased a used trailer she is setting up
next to her mother. Her present net monthly income is $1,656.00 and her
expenses are $1,695.00 per month.

32. The Respondent has continued to reside in the home and operate
Brough Trucking and continues to pay his personal expenses thru Brough
Trucking.

33. Petitioner has incurred legal fees and costs in this matter.
The affidavit of the Petitioner’s attorney shows that she had incurred
$15,391.53 in fees thru July 2, 2008. He testified that he had incurred

an additional 10 hours in preparation prior to trial at $175.00 per
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hour. In addition, there was the time of trial and the post-trial work.
The affidavit sets forth in detail the work that was provided and the
hourly rates charged. In addition, the Petitioner paid $400.00 for the
appraisal of the home.

34. The Petitioner has made some payments on her legal fees but,
based on her income and expenses, she has not been able to pay those
fees and she does not have the means to pay the additional fees incurred
in preparation for the trial and the trial.

35. Respondent did not request reimbursement of legal fees in his
pleadings. At trial, he requested that he be reimbursed for the costs
incurred in providing information to the appraiser of Brough Trucking.
There is also approximately $7,000.00 still owing for that appraisal.
The appraisal of Brough Trucking was based on an order of the Court.
Respondent was ordered to pay that expense with the Court reserving the
right to reallocate that expense. The appraisal was needed and helpful
to the Court in valuing the assets and deciding the division of the
assets.

CONCLUSIONS OF LAW

From the foregoing Findings of Fact, the Court concludes:

1. The one paragraph prenuptial agreement was not negotiated by
the parties. There was no disclosure of assets in the prenuptial
agreement and it was prepared mainly to appease the older children. It

was intended to be limited to what the Respondent owned at the time of
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the marriage as listed on that document. Items listed included the Glass
Shop, the family properties in Randlett, and the assets in NJ Trucking
at the time of the marriage. At the time of the marriage, the
Respondent had also purchased the Roosevelt shop, and had the Duchesne
shop and the Duchesne home. Those properties were not listed on the
agreement, were not disclosed and became marital properties because of
the marital funds used 'to pay for and enhance those assets and the
enhancements and improvements made by the Petitioner.! The facts that the
Petitioner improved the other assets, signed jointly on a $160,000.00
loan and worked in the business also support the position that the
agreement was limited to assets and debts existing at the time of the
marriage.

2. The Glass Shop no longer exists and there was no evidence that
any of its value remains. The Petitioner made no claim to the Randlett
properties. There was little evidence as to the value of NJ Trucking at
the time of the marriage. The best evidence was the $44,000.00 value at
the Respondent’s prior divorce.

3. The monies from the sale of the Duchesne shop were deposited
in the general bank account of Brough Trucking and used for general
expenses of Brough Trucking. Those monies were received prior to the

construction of the home and were not used in the home. Since there 1is

Reese v. Reese, 1999 UT 75, 99Y24-25; and Piexce v. Pierce, 2000 UT
7 9920, 27.




no showing or tracing of those monies to the home, there should be no
credit given against the value of the marital assets.

4. The parties changed the nature of NJ Trucking and changed its
name to Brough Trucking. Petitioner was actively involved in Brough
Trucking and in the parties’ successful efforts to increase its business
and its value. She was also actively involved in enhancing the assets
of Brough Trucking. She’remodeled the Roosevelt shop and increased its
value. She also built the scale house for the 80 acres. She cosigned
on the $160,000.00 note to pay for the crane and other vehicles. The
monies to buy the crane, vehicles and land for Brough Trucking all came
from earnings during the marriage. The parties did not treat Brough
Trucking as a separate entity but paid all marital bills and living
expenses from Brough Trucking. The business and personal expenses were

|
commingled to make it impossible to determine what was personal and what
was Dbusiness. Even though Brough Trucking’s stock was 1in the
Respondent’s name, it is a marital asset less the $44,000.00 value at
the time of the marriage.

5. The Roosevelt shop, though titled in the Respondent’s name is
used in and is part of Brough Trucking. The valuation of Brough Trucking
by Mr. Townsend included the value of the shop. As noted above, the
Petitioner greatly enhanced the value of that shop by cleaning it and
building living quarters on the shop. The shop should be included in

Brough Trucking and is a marital asset.
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6. The Duchesne house was subject to a mortgage when the parties
married which mortgage was paid from earnings during the marriage. The
home was also remodeled and improved by the Petitioner during the
marriage. The monies from the sale of the house were deposited in a
general account which was spent for general 1living and business
expenses. There was no tracing or showing that the monies from the sale
of the Duchesne house went into the Neola house. In addition, those
monies became marital assets because of the use of earnings during the
marriage to pay the mortgage and taxes and the remodeling by the
Petitioner.

7. The Bandana Ranch property was being purchased during the
marriage with earnings from the marriage. The money from the sale of
that property did not go to the down payment on the Neola property, as
claimed by the Respondent, but was spent on general expenses. There
should be no credit against marital assets given for those monies.

8. The Respondent also claimed credit for a rig and other
property he asserted that he sold and used the proceeds to pay on the
Neola house. The Respondent originally denied having any documents to
support his claim of premarital assets. Shortly before trial, he
provided some documents and tried to introduce additional documents at
trial which the Court refused to receive because they had not be timely
disclosed. There was evidence of $30,000.00 from a rig. There was no

evidence showing that those monies went into the home, but rather those

-~
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funds went into the Brough Trucking account and were spent on Brough
Trucking expenses.?

9. The Neola home was purchased jointly by the parties and
remains titled in both parties’ names. The Petitioner was the primary
person involved in the éonstruction of that home, including doing much
of the construction herself. The monies for the construction of the home
came from earnings in Brough Trucking, from Petitioner’s account where
she deposited her salary and from the Respondent’s account where he
deposited his salary. It is a marital asset.

10. The Petitioner was actively involved in the expansion of
Brough Trucking, she remodeled two living quarters and built the Neola
home, she raised the Respondent’s two children thru their teenage years
and she was the person doing the cleaning and meals. The Respondent’s
position, that all property was premarital and that Petitioner should
get no interest in it, would leave the Petitioner, at age 55, with
nothing. The small wage she was paid results in less social security
when she reaches retirement age than if she had been working for full
wages. Fairness and equity require that she receive one half of the

value of the Neola home and Brough Trucking (less $44,000.00).° Brough

‘Dunn v Dunn 802 P.2d 1314 (Ut.App. 1990) pre marital assets
that have been consumed, commingled etc loss their separate
status.

3

Hogue v. Hogue, 831 P.2d 120, 121 (Utah Ct. App. 1992); Burke v.
Burke, 733 P.2d 133, 135 (Utah 1987). See also Haumont v. Haumont, 793
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Trucking has a value of $492,000.00 less $44,000.00 and the house has a
value of $325,000.00. Therefore, the Respondent, if he wants to retain
ownership of the home and Brough Trucking, should be ordered to pay to
the Petitioner the sum of $386,500.00. In the alternative, the
Petitioner should be awarded the Neola home and property with a value of
$325,000.00 and the Respondent awarded Brough Trucking and the
Respondent ordered to pay Petitioner the difference of $61,500.00 and to
refinance the $160,000.00 debt to remove the home and Petitioner from
liability on that loan.

11. The Petitioner should also be awarded the vehicle she drives,
subject to the remaining debt on it as of the date the decree is signed
and the personal property in her possession and the property listed on
Exhibit 24. Respondent should be awarded the remaining personal
property, the horse trailer and the vehicle he drives.

12. Petitioner waived her claim to alimony as her income presently
meets her expenses. However, her income is not sufficient to pay her
legal fees and costs. The financial declaration received by the Court

seems to be accurate and the expenses listed thereon are reasonable.

P.2d 421 (Utah Ct. App. 1990); Barber v. Barber, 792 P.2d 134, 136
(Utah Ct. App. 1990); Oliekan v. Oliekan, 2006 UT App 405, §20; Dunn v.
Dunn, 802 P.2d 1314, 1321 (Ut. Ct. App. 1990) (using marital funds to
make installment payments on separate property changes it to marital
property); and Mortensen v. Mortensen, 760 P.2d 304 (Utah 1988) (listing
many factors the court considers).

it 0sud20
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The Respondent has had the benefit of Brough Trucking to pay his
expenses and legal fees and he has resided in the home. The Respondent
should be ordered to reimburse the Petitioner for the legal fees she has
incurred. The amount of legal fees as set forth on the Affidavit
submitted by Petitioner’s attorney were necessary and the fees charged

are reasonable.®

In addition, the Petitioner incurred 10 more hours in
preparation and the time incurred for trial and post-trial work. An
additional affidavit should be submitted as to the additional taime
incurred.

13. The cost for the appraisal of Brough Trucking was needed for
the valuation of the business. The Respondent should be required to pay
the balance owing on that bill. There 1is no basis to award the
Respondent for expenses incurred by his secretary to provide information
to the appraiser. The ﬁespondent, having the full control of Brough
Trucking, has the much greater ability to pay the expenses including

appraisal costs and legal fees in this case.

DATED thas ;Jz/ day of August,

John K. Anderson
District Court Judge

‘Rudman v. Rudman, 812 P.2d 73, 77 (Utah Ct. App. 1991).
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MAILING CERTIFICATE

I, Cheree Brotherson, am employed by the office of ALLRED &
McCLELLAN, P. C. attorneys for Petitioner herein and hereby certify
that I served the attached FINDINGS OF FACT AND CONCLUSIONS OF LAW
on Respondent by placipg a true and correct copy thereon in an
envelope addressed to:

RANDALL GAITHER

ATTORNEY AT LAW

159 WEST 300 SOUTH |BROADWAY #105
SALT LAKE CITY, UT 84101

and deposited the same, sealed, with first class postage prepaid
thereon, in the United States mail at Roosevelt, Utah, on the 7"

day of August, 2008.

CHEREE BROTHERSON
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| KATHRYN CURFEW BAUM AM IN NO WAY ASSOCIATED WITH AND HOLD NO CLAIMTO
ANY PERSONAL PROPERTIES, ASSETS OR MONEY OF RICHARD JAMES BROUGH, N J.
TRUCKING INC., THE GLASS STORE, ANY PERSONAL OR FAMILY PROPERTIES. ALSO [ WILL
NOT BE LIABLE FOR ANY DEBTS THAT OCCURE FROM ANY OF THE ABOVE PROPERTIES.

RICHARD JAMES BROUGH WILL NOT BE LIABLE FOR ANY DEBTS THAT KATHRYN
CURFEW BAUM HAS ACQUIRED.

?w}}%/lw

NeTagy "

RONNIE J MIEURS
Notary Public
STATE OF UTAH

_«/"—""‘.’.f{%
{‘K/ My Comm. Explres JUN 5, 1999

S~ 68 E 100 N ROOSEVELTUT
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IN THE EIGHTH JUDICIAL DISTRICT COURT
DUCHESNE COUNTY, STATE OF UTAH
ROOSEVELT DEPARTMENT

Katlnyn C Biough, :
Findings of Fact, Conclusions of Law
= Petitioner, ’ And Decree
VS '
! Casc No 054000084
Richard James Brough, |
: Judge John R Anderson
Respondent

Having comc on 1egulaily for ttial on July 9, 2008, Randall Gaither appeaiing for the
Respondent, and Clatk Allicd appeaiing for the Petitoner Evidence having been adduced, aigument
having been made, and the Court having taken the matter under advisement now makes and 1ssues the
following order, findings of fact, conclusions of law and deciee

The Court heaid testimony about the ten year martiage and the contributions put mto the mariiage
by both parties Theie was a pienuptial agieement prepared by the Petitioner at the insistence of the
Respondent’s adult childien

This was a fifth martiage for Mrs Biough and a fourth mairiage for M1 Biough

The Petitioner did not ask for alimony Theie ate no childien born as 1ssue of the mariage
During the coutse of the mariiage, the parties acquied additional business assets and a home The Court
15 of the opimion that Mis Brough would be entitled to the value of the busmess as 1t accrued and giew
from the date of the mariage The Coutt s also of the opimon that the Petiioner 1s entitled to one-hall of
the net equity 1 the home that was built in Neola The patties have stipulated Lo the 1cal estate appraisal
which indicated a value of approximately $3 12,000

The expert appraisel, Biad Townsend, piescnted documentation and was cross-examined via
telephone conference and he determined that the piescnt existing value of the business was $492,000 An
examination of the appraisal documents and interpolation of the valuc of the business before o1 at the date
of the prenuptial agieement was approximately $

Fiom the foregoing mtioductory obset vations, the Court now makes and enteis its
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Page 2

Case No. 054000084

o8]

FINDINGS OF FACT

The parties were married in July of 1998,

The prenuptial agreement was prepared by the Petitioner and was entered into primarily to satisfy
the Respondent’s adult children.

During the course of the marriage, the Petitioner contributed to the marital estate by working and
first of all improving the Duchesne home, and secondly assuming the role of Mom to the
Respondent’s children. She disciplined them, went to the school functions and was successful
gelling both children to and graduating from high school '

As the marital estate grew from the expansion of the business, the Petitioner worked hard in
keeping books, acting as secretary and doing household duties, all of the cooking, all of the
cleaning. all of the child problems, and single handedly took on constructing an apartment in the
place of busmess housing the oilfield moving company now known as Brough Trucking and
Crane.

After deciding the j}fcparlmemyf in the shop owned by Brough Trucking was uncomf{ortable and
unreasonable, the parties acquired an interest in land m Neola from Mr. Duncan. The land
purchase was in August, 2000! During the construction of the Neola home, the general contractol
was fired at about 1ts furst stage of completion. The evidence adduced that the Petitioner sole
handedly finished the home, chinked all of the logs, refinished the second floor, insulated the
second floor and the roof, hung sheetrock, fiished the sheetrock, painted, and by her efforts.
panted the home in total. The evidence adduced also indicated that she built a deck, decking
around the home. and nstalled a swimming pool. From the evidence, it 18 apparent that the
carnings from Brough Trucking were used to pay family expenses, mortgage payments on the
home, and for other necessities. The funds {rom Brough Trucking were co-mingled. The parties
were fairly conservative in their spending.

During the course of the marriage and post prenuptial agreement, the company acquired a crane for
$130,000, two Kenworth trucks in the year 2000, bought another red Kenworth truck, a Chevrolet
Yukon, a Chevrolet pickup, and p one-ton truck. The record also indicated they purchased two
vehicles for Amanda, which was the Respondent’s young daughter. Evidence also showed that the
company purchased a $50.000 trailer, a Catepillar tractor, and bought a big loader. The step???_
trailer was used in oilfield moving. It’s valued on the sheets prepared by the appraiser at the present
depreciated rate.

The Court finds from imspection of financial stalements and nterpreting the appraisal that the
busmess then known as N.L. Truckimg was worth $200,000 al the date of the marriage. At the date

ol the separation, the Respondent ordered the Petitioner out of the family home She packed up a
few items 1 a horse trailer and left without an argument.

(Itemize here the personal property in dispute....which I don’t know since T wasn’t there)

" The Court would observe that the only thing harder than raising teenagers is raising someone clse's.

0uif23



Page 3
Case No. 054000084
i
9. The evidence adduced that the Respondent had an accident and broke his foot i July 2001 and was
out of heavy duty work for appfroximatcly one year. In order o keep funding the company and to
make some purchases, 1o wit the crane, the Respondent borrowed $160,000 against the rcal estate Lo
cover that.

From the foregoing lindings of fact, the Court makes and utters it

CONCLUSIONS OF LAW
| The prenupuial agreement, while valid as such, only protected the property of the Respondent up to
the date of marnage. Anything acquired or any increases from that date become marital property

'

2. The log house in Neola is marilfal property.
3. Because there is such a disparity in income of the parties, the Petitioner will be awarded her
attorney’s fees and costs.
i
DATED this day of July, 2008

BY THE COURT:

Judge John R. Anderson
Eighth District Court Judge
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RANDY 8|MMONS

RECORDER|, UINTAH COUNTY, UTAH

BUNRISE TITLE COMFANY

560 E 200 N (118-3) ROOSEVELT. UT 240606
Rec By: ?ONNIE 8IMPER . DEPUTY

1
‘Entry 2005002783

EXHIBIT N, h
CASE NO, &w

Sunrise Title Company DATE Rec'p

550 East 200 North 118-3 ] NEVOENCE 7/~ ~0§

Roosevelt, Utah 84066

Re: Misc. Mail Tax Notice To: | B@rsugtruckiBgge 671
| & Crane Service, Inc.
' P.O.Box 367
SN 14:019:0029 | Roesevelt, UT 84066
s wst
WARRANTY DEED

|
RICHARD J. BROUGH AND KATHY BROUGH grantors of Roosevelt, Count"y of Duchesne, State of Utah, hereby
CONVEY and WARRANT to

BROUGH TRUCKING AND CRANE SERVICE, INC.

|
grantees of Roosevelt, County of Duchesne, State of Utah, for the sum of TEN AND NO/100 DOLLARS, and other
good and valuable considerations, the following described tract of land in Uintah| County, State of Utah:

{

Commencing at the Southeast Corner of SECTION 18, TOWNSHIP 2 SOUTH, RANGE 1 EAST, UINTAH
SPECIAL MERIDIAN; thence North 89°11'19" West a distance of 1895.64 [feet along the South line of said
Section and North 1°19'27" East a distance of 451.22 feet to the TRUE POINT OF BEGINNING; thence North
89°11'19" West 259.65 feet; thence North 0°06'23" East 470,00 feet; thence East 620.00 feet, more or less; thence
Southerly 140.00 feet, more or less; thence North 89°11'19" West 350,00 feet; thence South 1°19'27" West 333.00
feet to beginning. ‘

(Parcel 1)

Easement for Right-ol-way: Commencing at the Southeast Corner of SECTION 18, TOWNSHIP 2 SOUTH,
RANGE 1 EAST, UINTAH SPECIAL MERIDIAN; thence North 89°11'19" West 1545.64 feet along the South
line of said Section and North 1°19'27" East 924.22 feet to the TRUE POINT (117 BEGINNING:; thence East 40
feet; thence South 924.22 feet; thence West 40 feet; thence North 524.22 feet to beginning, as created in Corrected
Easement for Right-of-way recorded May 4, 2004 as Entry No. 2004003326 in Book 881, at Page 142, records of
Uintah County, Utab. i

. (Parcel 2)
INCLUDING ail improvements and appurtenances thereto belonging. \

SUBJECT TO rights-of-way and easements of record and/or enforceable in lav‘\i and equity.

I
EXCEPTING AND RESERVING all gas, oil and other minerals. &

WITNESS, the hand of said grantors, this 5t day of August, A. D. 2004,

STATE OF UTAH ‘
)ss

. t
County of Duchesne y a'ﬂ)5 -
v WW fgibd%op /q)‘,ll
On this gﬂ day of August, 2004{ofore me, the undersigned Notary Pu"blic in and for said County and
State, personally appeared RICHARD J. BROUGH AND KATHY BROUGH {[ (\) personally known to me] { (

) proved to me on the basis of satisfactory evidence] to be the persons whose names Have subscribed to this instrument
and acknowledged to me that they executed it.

Y OUNG Wi band and official sea'l.l
Du%r?ncv) P‘m‘*’smmmm MW( |
550, 200 Ny Ll Notary Public in and f§' sal Copinty and State
ROQSEVELT, UT 84066 [
COMM, EXPIRES §4-2007
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CERTIFIED PUBLIC ACCOUNTANTS
Forensic Accounting, Valuation, and Economic Loss Consultants

July 8, 2008

Clark Allred

Allred & McClellan, P.C.

148 South Vernal Ave., Suite 101
Vemal, Utah 84078

Re:  Fair market value of 100 percent of the common stock of Brough Trucking and
Crane Service, Inc. on a control, nonmarketable basis as of December 31, 2007

Dear Mr. Allred:

Norman, Townsend & Johnson, LLC (NTJ) has been retained to estimate the fair market value of
100 percent of the common stock of Brough Trucking and Crane Service, Inc. (Brough Trucking
or the Company) on a control, nonmarketable basis as of December 31, 2007. We have also been
asked to value NJ Trucking, Inc. as of the time of marriage of Richard Brough and Kathy
Brough. We were unable to determine a value for NJ Trucking, Inc. at the time of marriage due
to the lack of sufficient documentation and the inability to retroactively inspect the business’
assets to compensate for the lack of documentation. Attached is our summary valuation report

for Brough Trucking.

We have performed a valuation engagement and present our summary report in conformity with
the “Statement of Standards for Valuation Services No. 1" (SSVS) of the American Institute of
Certified Public Accountants. Our study was undertaken using widely accepted principles of
financial analysis and valuation. The standard of value is fair market value,

The International Glossary of Business Valuation Terms defines fair market value as:

“The price, expressed in terms of cash equivalents, at which property would change hands
between a hypothetical willing and able buyer and a hypothetical willing and able seller,
acting at arms length in an open an unrestricted market, when neither is under compulsion
to buy or sell and when both have reasonable knowledge of the relevant facts.”

In preparing this valuation we have relied upon historical financial information which Brough
Trucking provided. We did not make independent examinations of any financial statements or
other information provided by management which was relied upon and, accordingly, we make no
representations or warranties nor do we express any opinion regarding the accuracy or
reasonableness of such.

OuU028
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Clark Allred

Allred & Mclellan, P.C.
July 8, 2008

Page 2

Since valuation is an imprecise science, NTJ does not purport to be a guarantor of value. Value
is a question of informed judgement, and reasonable persons can differ in their estimates of
value. NTJ does certify that this valuation study was conducted using conceptually sound and

commonly accepted valuation methods.

In the opinion of the undersigned appraiser, using the valuation methods described in the
attached summary report, and subject to the assumptions and limiting conditions incorporated
herein, the fair market value of 100 percent of the common stock of Brough Trucking on a
control, nonmarketable basis as of December 31, 2007, is:

$492,000

Four Hundred Ninety-Two Thousand Dollars

Respectfully submitted, / g
///

Brad Townsend, MBA, CPA/ABV, DABFA

Norman, Townsend & Johnson, LLC
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INTRODUCTION

IDENTITY OF CLIENT

Norman Townsend & Johnson, LLC (NTJ) has been retained by Kathy Brough in the divorce
proceedings of Kathy Brough v. Richard Brough to provide valuation services. This valuation
report shall not be provided to any party other than the Court, the parties to this action, and their
respective legal counsel without the written consent of NTJ.

PURPOSE AND INTENDED USE OF THE VALUATION

We understand that the results of our analysis will be used for establishing the fair market value
of 100 percent of the common stock of Brough Trucking as of December 31, 2007 (the valuation
date). The purpose of this valuation is to determine the value of Brough Trucking for use in the
divorce proceedings of Kathy Brough v. Richard Brough.

IDENTITY OF THE SUBJECT ENTITY AND SUBJECT INTEREST

We have been asked to provide an estimate of the fair market value of 100 percent of the
common stock in Brough Trucking on a control, nonmarketable basis as of December 31, 2007.

EFFECTIVE DATE OF THE APPRAISAL AND THE DATE OF THE REPORT

In this summary report we have determined the fair market value of 100 percent of the common
stock of Brough Trucking on a control, nonmarketable basis as of December 31, 2007. The date

of the report is July 8, 2008.

PREMISE OF VALUE

The premise of value is going concern. The International Glossary of Business Valuation Terms
defines “Going Concern” as “‘an ongoing operating business enterprise,” and “Going Concern
Value” as “the value of a business enterprise that is expected to continue to operate into the
future. The intangible elements of going concern value result from factors such as having a
trained work force, an operational plant, and the necessary licenses, systems, and procedures in

place.”

STANDARD OF VALUE

The standard of value used in this report is fair market value. Fair market value is defined in the
International Glossary of Business Valuation Terms as “the price, expressed in terms of cash

Page 1
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equivalents, at which property would change hands between a hypothetical willing and able
buyer and a hypothetical willing and able seller, acting at arms length in an open and unrestricted
market, when neither is under compulsion to buy or sell and when both have reasonable
knowledge of the relevant facts.”

DUE DILIGENCE SUMMARY

In connection with our analysis, we have made such reviews, analyses and inquiries as we have
deemed necessary and appropriate under the circumstances.

. We analyzed the Company’s historical income statements for the periods ending
December 31, 2001 through 2007.

. We analyzed the Company’s historical balance sheets as of December 31, 2001 through
2007.
. We analyzed certain other publicly available financial data relevant to the analysis

including: Federal Reserve statistical releases; Morning Star SBBI Valuation Edition
2007 Yearbook; Duff & Phelps, Risk Premium Report; financial data and SEC reports for
the selected guideline companies; and other miscellaneous information.

. We conducted such other studies, analyses and inquiries, as we have deemed appropriate.

We have not independently verified the accuracy and completeness of the information supplied
to us with respect to the Company and do not assume any responsibility with respect to it. We
have made physical inspection of the assets of the Company.

RESTRICTIONS OR LIMITATIONS IN THE SCOPE OF WORK OR DATA
AVAILABLE

None

ADDITIONAL THIRD PARTY SPECIALISTS RELIED UPON IN THIS VALUATION
ENGAGEMENT

The parties to this divorce agreed to engage Ron Liese to appraise the business equipment. We
have relied upon his appraisal to determine value of the equipment owned by Brough Trucking.

Page 2 Guu031



VALUATION APPROACHES AND METHODS USED

As part of the valuation of Brough Trucking we have analyzed the value of the company using
the income approach and the asset approach. Within the income approach we have used the
capitalized net income and capitalized cash flow methods.

We have applied a weighting of 100 percent to the value determined using the asset approach.
The asset approach acts as a floor, or minimum, value for a business entity.

DISCLOSURE OF SUBSEQUENT EVENTS

None

CONCLUSIONS REACHED IN THE VALUATION ASSIGNMENT

We have performed a valuation engagement, as that term is defined in the Statement of Standards
for Valuation Services No. 1 (SSVS) of the American Institute of Certified Public Accountants,
of 100 percent of the common stock of Brough Trucking on a control, nonmarketable basis as of
December 31, 2007. Subject to the Statement of Assumptions and Limiting Conditions, based
upon our analysis as described in this summary valuation report, and the facts and circumstances
as of the valuation date, the fair market value of 100 percent of the common stock of Brough
Trucking as of December 31, 2007, on a control, nonmarketable basis is (See Schedule A):

$492,000

Four Hundred Ninety-Two Thousand Dollars

|
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ASSUMPTIONS AND LIMITING CONDITIONS -

This valuation is subject to the following assumptions and limiting conditions:

L

Information, estimates, and opinions contained in this report are obtained from
sources considered to be reliable. However, we assume no responsibility for such

sources.

The company and its representatives warranted to us that the information they
supplied was complete and accurate to the best of their knowledge and that the
financial statement information reflects the company’s results of operations and
financial condition. Norman Townsend & Johnson, LLC has not independently
verified such information, and we express no opinion regarding such information.

Possession of this report, or a copy thereof, does not carry with it the right to
publish all or part of it, nor may the report be used for any other purpose without
the previous written consent of the appraiser, and, in any event, only with proper
authorization. This valuation report shall not be provided to any third party
without the written consent of Norman Townsend & Johnson, LLC.

No investigation of titles to property or of any ownership claims to the property by
any individuals or company has been undertaken. Unless otherwise stated in our
report, title is assumed to be free and clear of encumbrances and as provided to

the appraiser.

The terms of our engagement are such that we have no obligation to update this
report or to revise the valuation because of events and transactions occurring
subsequent to the date of the report.

We are not required to give testimony in court, or be in attendance during any
hearings or depositions, with reference to the company being valued, unless
previous arrangements have been made.

Unless otherwise provided for in writing and agreed to by both parties in advance,
the extent of the liability for the completeness or accuracy of the data, opinions,
comments, recommendations and conclusions shall not exceed the amount paid to
the appraisers for professional fees, and then only to the party(s) for whom this
report was originally prepared.

The valuation of a business enterprise is a matter of informed judgment. The
accompanying valuation has been prepared on the basis of information and
assumptions set forth in this report and the attached exhibits. An actual
transaction in the shares may be concluded at a higher value or lower value,
depending on the circumstances surrounding the company, the appraised business
interest, and the motivations and knowledge of both the buyers and sellers at that
time. Norman Townsend & Johnson, LLC does not guarantee the values
individual buyers and sellers may reach in an actual transaction.
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11.

The conclusions of value in this report are effective as of December 31, 2007,
only and are to be used in the legal proceedings of Brough v. Brough.

Valuation reports may contain prospective financial information, estimates, or
opinions that represent the view of the appraiser about reasonable expectations at
a particular point in time, but such information, estimates, or opinions are not
offered as predictions or as assurances that a particular level of income or profit

will be achieved or that specific events will occur.

We assume that there are no hidden or unexpected conditions of the business or
liabilities that would adversely affect value, other than as indicated in this report.
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CERTIFICATION

We certify that, to the best of our knowledge and belief:

1. The statements of fact in this report are, to the best of our knowledge, true and
correct.
2. The reported analyses, opinions, and conclusions are limited only by the reported

assumptions and limiting conditions, and are our personal, impartial, and unbiased
professional analyses, opinions, and conclusions.

3. Neither the consultant nor any officer, agent, or employee of Norman Townsend
& Johnson, LLC has any present or prospective interest in the prope<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>