Brigham Young University Law School
BYU Law Digital Commons

Utah Court of Appeals Briefs

2008

Wilma L. Schwenke, Tania P. Schwenke, Cindy
Lawrence, and Wayne Wong v. Intermountain, Inc,
a Utah corporation, doing business as
Intermountain Isuzu; Isuzu LT; a business trust,
Isuzu Motors Acceptance Corporation, a California
corporation; and Bank of America, N.A.aDC
corporation v. Wilma L. Schwenke; Tania P
Schwenke; Cindy Lawrence; Wayne Wong; Victor

Lawrence; cSave.net, LLC; and Paul Schwenke :

Blmﬁggfdé@prﬁugg at: https://digitalcommons.law.byu.edu/byu_ca3
CL b kpnnmons

Original Brief Submitted to the Utah Court of Appeals; digitized by the Howard W. Hunter Law
Library, ]. Reuben Clark Law School, Brigham Young University, Provo, Utah; machine-generated
OCR, may contain errors.

Donald J. Winder, Lance F. Sorenson; Winder and Counsel, P.C.; Attorneys for Appellants.

P. Bryan Fishburn, Esq.; Attorney for Appellee.

Recommended Citation

Brief of Appellee, Schwenke v. Intermountain Inc., No. 20080835 (Utah Court of Appeals, 2008).
https://digitalcommons.law.byu.edu/byu_ca3/1204

This Brief of Appellee is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Court of
Appeals Briefs by an authorized administrator of BYU Law Digital Commons. Policies regarding these Utah briefs are available at
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html. Please contact the Repository Manager at hunterlawlibrary@byu.edu with

questions or feedback.


https://digitalcommons.law.byu.edu?utm_source=digitalcommons.law.byu.edu%2Fbyu_ca3%2F1204&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/byu_ca3?utm_source=digitalcommons.law.byu.edu%2Fbyu_ca3%2F1204&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/byu_ca3?utm_source=digitalcommons.law.byu.edu%2Fbyu_ca3%2F1204&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/578?utm_source=digitalcommons.law.byu.edu%2Fbyu_ca3%2F1204&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/byu_ca3/1204?utm_source=digitalcommons.law.byu.edu%2Fbyu_ca3%2F1204&utm_medium=PDF&utm_campaign=PDFCoverPages
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html

UTAH COURT OF APPEALS

WILMA L. SCHWENKE, TANIA P. BRIEF OF APPELLEE
SCHWENKE, CINDY LAWRENCE INTERMOUNTAIN, INC.
[Appellant] and WAYNE WONG,

Plaintiffs,

Case No. 20080835-CA
vs.

INTERMOUNTAIN, INC., a Utah
corporation, doing business as Intermountain
Isuzu [Appellee]; ISUZU LT; a business
trust, ISUZU MOTORS ACCEPTANCE
CORPORATION, a California corporation;
and BANK OF AMERICA, N.A.,aDC
corporation,

Defendants.
VS.

WILMA L. SCHWENKE; TANIA P.
SCHWENKE; CINDY LAWRENCE
[Appellant]; WAYNE WONG; VICTOR
LAWRENCE [Appellant]; cSAVE.NET,
LLC; and PAUL SCHWENKE.

Counterclaim Defendants,
Third Party Defendants,
Defendants.

Appeal from the Third Judicial District Court
In and for Salt Lake County, State of Utah

Judge Denise Lindberg
Civil No. 000904217

P. BRYAN FISHBURN, ESQ. (4572)
4505 South Wasatch Boulevard, Suite #215
Salt Lake City, Utah 84124

DONALD J. WINDER (3519) Attorney for Appellee

LANCE F. SORENSON #10684

WINDER & COUNSEL, P.C.

175 West 200 South, Suite 4000

P.O. Box 2668

Salt Lake City, UT 84110

Attorneys for Appellants

Victor and Cindy Lawrence

FILED

UTAH APPE| | ATE COURTS


http://cSAVE.NET

UTAH COURT OF APPEALS

WILMA L. SCHWENKE, TANIA P.

SCHWENKE, CINDY LAWRENCE

[Appellant] and WAYNE WONG,
Plaintiffs,

vs.

INTERMOUNTAIN, INC., a Utah

corporation, doing business as Intermountain

Isuzu [Appellee]; ISUZU LT; a business
trust, ISUZU MOTORS ACCEPTANCE
CORPORATION, a California corporation;
and BANK OF AMERICA, N.A.,aDC
corporation,

Defendants.
VS.

WILMA L. SCHWENKE; TANIA P.
SCHWENKE; CINDY LAWRENCE
[Appellant]; WAYNE WONG; VICTOR
LAWRENCE [Appellant]; cSSAVE.NET,
LLC; and PAUL SCHWENKE.

Counterclaim Defendants,
Third Party Defendants,
Defendants.

BRIEF OF APPELLEE
INTERMOUNTAIN, INC.

Case No. 20080835-CA

Appeal from the Third Judicial District Court
In and for Salt Lake County, State of Utah

Judge Denise Lindberg
Civil No. 000904217

DONALD J. WINDER (3519)
LANCE F. SORENSON #10684
WINDER & COUNSEL, P.C.
175 West 200 South, Suite 4000
P.O. Box 2668

Salt Lake City, UT 84110
Attorneys for Appellants

Victor and Cindy Lawrence

P. BRYAN FISHBURN, ESQ. (4572)
4505 South Wasatch Boulevard, Suite #215
Salt Lake City, Utah 84124

Attorney for Appellee


http://cSAVE.NET

IDENTIFICATION OF PARTIES AND RELATED LITIGATION

I. THE PARTIES ON APPEAL ARE:
1. Victor Lawrence
2. Cindy Lawrence
3. Intermountain, Inc.
II. ADDITIONAL PARTIES IN THE UNDERLYING ACTION INCLUDE:

1. Wayne Wong (judgment entered against Wong for compensatory and punitive
damages, did not appeal).

2. A. Paul Schwenke (default judgment entered).

3. Wilma Schwenke (default judgment entered).

4. Tania Schwenke (default judgment entered).

5. cSave.net, LLC, a Utah limited liability company (default judgment entered).
6. Bank of America (all its rights assigned and the black Rodeo transferred to
Intermountain, whereupon Intermountain’s counsel thereafter defended Bank of

America).

7. Isuzu Motors Acceptance Corp. (all its rights assigned to Intermountain, whereupon
Intermountain’s counsel defended IMAC).

8. Isuzu LT (all its rights assigned to Intermountain and green and siiver Rodeos
transferred to Intermountain, whereupon Intermountain’s counsel defended Isuzu LT).

IMl. RELATED LITIGATION

1. Intermountain, Inc. v. Paul Schwenke, Wilma Schwenke, and Wayne Wong, 3% Dist.,
case no. 000909209 (Medley, J.) (later consolidated with underlying case, case no.
000904217).

2. Lawrence v. Intermountain, Inc. and Watkins, 3™ Dist., case no. 020906142 (Iwasaki,
J.) (claims tried January 16, 2008, case concluded).
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III. STATEMENT OF JURISDICTION

The Court of Appeals has jurisdiction over the Lawrences’ appeal. Utah Code § 78A-4-

103(2)().

IV. STATEMENT OF THE CASE

This matter began with a Complaint filed on May 25, 2000 by Cindy Lawrence, Wilma
Schwenke, Tania Schwenke and Wayne Wong. R. 1. The subject matter of the Complaint
concerned three new Isuzu Rodeos that Wayne Wong had leased from Intermountain Isuzu less
than a month before. Plaintiffs stated causes of action for breach of contract, “rescission,” and
“injunction,” and sued Intermountain, Bank of America, Isuzu Motors Acceptance Corp., and
Isuzu LT. All of plaintiffs’ causes of action were event -2lly dismissed on defendants’ motions
for summary judgment.

On November 11, 2000, Intermountain filed a separate action, case no. 000909209,
against A. Paul Schwenke, Wilma Schwenke, and Wayne Wong, which resulted in the issuance
of a writ of replevin and Intermountain’s recovery of one of the three Rodeos Wong had leased,
which was found in the possession of Paul and Wilma Schwenke in Kanosh, Utah. Case
000909209 was subsequently consolidated with case no. 000904217.

In May, 2001, Intermountain, having obtained leave of court to do so, filed an amended
pleading in which it pleaded causes of action for fraud, conspiracy to defraud, and conversion,
among other claims, against the four original plaintiffs, Paul Schwenke, and third-party

defendants Victor Lawrence and cSave.net, LLC. Intermountain finally recovered from
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defendants the remaining two Rodeos but not until 2002, and only after the black Rodeo had
been totaled in an accident. It was Intermountain’s claims and causes of action that were tried to
the Bench on June 4-8, 2007. Following trial, the Court on August 13, 2007 entered detailed
Findings of Fact and Conclusions of Law, and a Judgment (R. 2079), in which it found Wayne
Wong liable to Intermountain for fraud, and Victor and Cindy Lawrence liable for conspiracy to
defraud. The Court entered a judgment holding Wong, Victor Lawrence, and Cindy Lawrence
jointly and severally liable to Intermountain for damages in the sum of $80,412.87 caused by
Wong’s fraud, in which the Lawrences conspired. The trial court, in response to Intermountain’s
post-trial motion, amended its judgment for fraud and conspiracy to defraud to include
prejudgment interest. The damages awarded to Intermountain, and against Wong and the
Lawrences for fraud and conspiracy to defraud, including prejudgment interest, totaled
$138,267.25. R. 2160. Judgment entered August 13, 2007 (R. 2079), as amended September 20,
2007 (R. 2158, 2160).

The trial court, in its Findings and Conclusions, also found Victor and Cindy Lawrence
liable for conversion, for which Intermountain was awarded damages. The Court also concluded
that punitive damages against Wong, Victor Lawrence, and Cindy Lawrence were warranted.

The Court, in compliance with Utah Code § 18-1-1, scheduled a second trial for the
purpose of determining the amount of punitive damages to be awarded. That trial was held
March 10 and 11, 2008. The Court, on June 25, 2008, entered detailed Findings of Fact and

Conclusions of Law concerning punitive damages, and awarded to Intermountain a judgment for



punitive damages as follows: against Wayne Wong, $138,267.25; against Victor Lawrence,
$484,000; and against Cindy Lawrence, $99,999.99. R. 2498-2542.

Victor and Cindy Lawrence appeal from the trial court’s Findings of Fact, Conclusions of
Law, and Judgments entered following the two trials. Wayne Wong did not appeal.

V. HISTORY OF THE CASE AND STATEMENT OF FACTS

1. Intermountain, Inc., at the time this matter was tried, was a licenced motor
vehicle dealer and Isuzu franchisee with its principal place of business in Salt Lake County, State
of Utah. Findings of Fact and Conclusions of Law (hereafter “Findings and Conclusions”), §2 (R.
2080).

2. Victor Lawrence is an attorney licensed to practice in the State of Utah. Victor
Lawrence and Cindy Lawrence were married at the time the events giving rise to this litigation
took place, but have since divorced. Findings and Conclusions, §3 (R. 2080).

3. A. Paul Schwenke was a business client of Victor Lawrence who established a
business entity named cSave.net, LLC on November 4, 1999. Mr. Lawrence prepared the Articles
of Organization and Operating Agreement for cSave.net. According to the Articles of
Organization, Wayne Wong was listed as a managing member of the LLC, although he testified
that all he did for cSave.net was to “input information into the computer.” Findings and
Conclusions, 14 (R. 2080). A. Paul Schwenke is a disbarred former attorney.

4. cSave.net’s intended business objective was to operate an online grocery shopping

business. According to Mr. Lawrence and Mr. Wong’s testimony, however, cSave.net never
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operated in that capacity. The evidence showed that cSave.net never had significant assets nor
good credit. Findings and Conclusions, 5 (R. 2080).

5. Intermountain Trial Exhibit 24 discloses that in early February, 2000, First
Security Bank repossessed at least three vehicles in the possession of Victor and Cindy
Lawrence, and Paul and Wilma Schwenke, which Bonneville Investment Group, LLC had leased
from West Valley Dodge in late 1998. Exhibit 24 is a Complaint filed on March 31, 2000, one
day before Wayne Wong leased three new Isuzu Rodeos from Intermountain. Cindy Lawrence
was one of multiple plaintiffs named by the Complaint, and stated a claim against First Security
Bank for “breach of the peace” and “unlawful repossession,” for which she sought $250,000 in
damages. Complaint, Int. Trial Exh. 24 at 12-15. She also sought $400,000 in punitive damages.
Cindy Lawrence, Wilma Schwenke, A. Paul Schwenke, and others were represented on the
pleading by attorneys Victor Lawrence and Jamis Johnson. The exhibit specifically discloses that
a green Durango, in the possession of Cindy Lawrence, and parked outside her home, was

repossessed on February 8, 2000. Exhibit 24 at 13, §70; see also Findings and Conclusions, §40-

43 (R. 2086). On February 7, 2000, the day before, First Security Bank repossessed a blue
Durango that was in the possession of Wilma and Paul Schwenke. Int. Exh. 24 at 7, 38.

6. About March 2000, Paul Schwenke, prompted by the loss of the Durangos,
determined to lease certain vehicles for personal use by his wife Wilma and his daughter Tania.
According to Mr. Lawrence, Mr. Schwenke also intended to lease a vehicle for Mr. and Ms.
Lawrence’s personal use as partial payment for legal services provided by Mr. Lawrence. See

Findings and Conclusions, 46 (R. 2080).
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7. In March, 2000, approximately one month after their West Valley Dodge vehicles
had been repossessed, Schwenke and Victor Lawrence negotiated the lease of three new Isuzu
Rodeos (black, silver and green) from Intermountain. Findings and Conclusions, §7-8 (R. 2080-
2081).

8. Mr. Schwenke’s contact with Intermountain was ostensibly on behalf of
cSave.net, presumably as the prospective lessee. However, the negotiated leases were not signed
on behalf of cSave.net. Instead, they were signed by Wayne Wong, who was presented to
Intermountain as being the owner and manager of cSave.net. See Findings and Conclusions, 98
(R. 2080).

9. Although Mr. Schwenke appeared to have controlled most of the negotiations
with Intermountain, the Court found that Mr. and Ms. Lawrence also were involved in the lease
negotiations-at least to the extent that both were aware that the monthly payments on each
vehicle were supposed to be approximately $360. Findings and Conclusions, 412 (R. 2081).

10.  Mr. Lawrence issued a personal check to Intermountain in the amount of $3000,
which covered $1000 cash down for each of the three vehicles. Mr. Lawrence claimed he was
subsequently reimbursed for that expenditure, although the source of the reimbursement was not
made clear at trial. Findings and Conclusions, §12. (R. 2081).

11.  The three original plaintiffs other than Wayne Wong (Cindy Lawrence, Wilma
Schwenke and Tania Schwenke) and also Victor Lawrence and Paul Schwenke, promised to pay
Wong $10,000 if he would use his credit-worthiness and sign the leases for the vehicles that the

Schwenkes and Lawrences desired to obtain. Findings and Conclusions, 9 (R. 2081); Complaint
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at §41 (R.1 and Int. Trial Exh. 31); Answer, Second Counterclaim and Second Third Party
Complaint, at 13, 37 (R. 738, 750).

12.  Accepting the Schwenkes’ and the Lawrences’ offer to pay him $10,000, Wong
signed leases for the three new Isuzu Rodeos. Int. Trial Exhibits 1 (for black Rodeo), 4 (green
Rodeo), and 7 (silver Rodeo). Mr. Wong personally signed each of the three leases as the lessee,
with no present intention to make the lease payments on any of the three vehicles, as they became
due. Findings and Conclusions, {13, 14 (R. 2081-2082). Although he signed the lease
agreements in his personal capacity, Wong testified he did not intend to make the monthly lease
payments. Tr. 141:23-142:5 (6/04/07). Wong said he understood that “the people [who were]
going to use the vehicles [would] be responsible for paying the payments and insurance and
everything else.” Tr. 142:2-11 (6/04/07).

13.  Neither Mr. Schwenke, nor any of the original plaintiffs, including Mr. Wong,
disclosed to Intermountain that plaintiffs were paying Mr. Wong $10,000.00 in exchange for his
signature on the leases. Tr. 144:17-145:4 (6/04/07). Tom Watkins, owner and general manager of
Intermountain, testified that had Intermountain been aware of this fact, it would not have leased
the vehicles to Mr. Wong. Findings and Conclusions, §10 (R. 2081).

14.  Wong also did not disclose to Intermountain that he had no intention to make the
lease payments as they came due. Tr. 145:5-12 (6/04/07).

15.  Also in connection with the signing of the leases, Mr. Wong signed a commitment
to maintain insurance on the leased vehicles, and provided Intermountain his automobile

insurance information and policy number with Hartford Insurance Company. At some point in
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the next several months, however, Mr. Wong allowed his insurance coverage on each of the three
leased vehicles to lapse. Findings and Conclusions, {18 (R. 2083).

16. Wong did not disclose to Intermountain that he intended to let his insurance on
the three Rodeos lapse shortly after he signed the lease agreements.

17.  Following Mr. Wong’s signing of the leases, Wilma Schwenke, Tania Schwenke,
and Cindy Lawrence took possession of the vehicles. Paul Schwenke and Wilma took possession
of the silver Rodeo, Tania took possession of the green Rodeo, and Victor and Cindy Lawrence
took possession of the black Rodeo. Findings and Conclusions, 19 (R. 2083).

18.  After signing the leases for the three new Rodeos, Wong never again saw any of
them. Tr. 145:17-146:1 (6/04/07). He also was not told, and thus did not know who had
possession of and was using the three vehicles. Tr. 145:24-146:15 (6/04/07). Wong was curious
to know who was using the vehicles, but he never asked. Tr. 146:16-22; 150:20-151:2 (6/04/07).

19. Intermountain sold the silver and green Rodeos, and lease agreements thereon, to
Isuzu Motors Acceptance Corporation and Isuzu LT. Intermountain sold the black Rodeo, and
the lease thereon to Bank of America. Findings and Conclusions, 20 (R. 2083).

20. None of the plaintiffs made any monthly lease payments whatsoever on any of the
three vehicles. Neither did Mr. Schwenke, cSave.net, nor Mr. Lawrence make any payments.
Findings and Conclusions, 421 (R. 2083).

21. A Verified Complaint was filed in this action on May 25, 2000. R. 1. Plaintiffs
were at the time represented by attorney Jamis A. Johnson, who has since been disbarred. The

Complaint was verified under oath by disbarred and since convicted felon, A. Paul Schwenke.
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Attorney Victor Lawrence, Cindy Lawrence’s husband, notarized Paul Schwenke’s signature on
the Complaint. Plaintiffs alleged breach of contract and sought to enjoin lessors from enforcing
the terms of three lease agreements. Plaintiffs did not however, return or offer to return the three
leased Rodeos, nor did they tender monthly payments as they became due.

22.  Beginning in May 2000 and thereafter each month for several months, Mr. Wong
received multiple notices from Bank of America that lease payments on the black Rodeo were
due, and that late fees were accruing. See Int. Trial Exh. 20. As he did with demand letters he
received concerning the silver and green Rodeos, Mr. Wong ignored the Bank of America notices
and turned them over to Mr. Schwenke. Mr. Wong did not inquire into who had possession of the
Black Rodeo, nor did he make any of the payments as demanded. Findings and Conclusions, 24
(R. 2084).

23.  Intermountain answered the Complaint on June 26, 2000. R. 29.

24, On September 26, 2000, the Court granted Intermountain’s Motion for Partial
Summary Judgment (R. 70), in which the Isuzu defendants joined (R.122). The Order and
Judgment (R. 153) dismissed with prejudice the claims and causes of action originally pleaded by
Cindy Lawrence, Wilma Schwenke and Tania Schwenke against Intermountain and the Isuzu
defendants. The Court did not, though, dismiss Wong’s claims and causes of action.

25. In October, 2000, Intermountain repurchased from the Isuzu defendants the silver
and green Rodeos and the corresponding lease contracts, as the lease agreements were in default.

Findings and Conclusions, §23 (R. 2083).



26. On November 13, 2000, Intermountain, which at the time was only a defendant in
this action, filed a separate action (case #000909209), as a plaintiff, to recover the silver Rodeo
which, Intermountain had learned, was in the possession of Paul and Wilma Schwenke at their
home in Kanosh, Utah. Intermountain’s Complaint in case No. 000909209, R. 393-396, named
Paul Schwenke, Wilma Schwenke, and Wayne Wong as defendants and alleged that
Intermountain was entitled to recover the silver Rodeo. The Court (Medley, J.) issued a
prejudgment writ of replevin, the issuance of which was later affirmed after a hearing demanded
by Schwenke. R. 209.

27.  In November 2000, pursuant to the Writ of Replevin issued by the Court, a sheriff
repossessed the silver Rodeo from Paul and Wilma Schwenke’s residence in Kanosh, Utah. On
repossession of the vehicle, Intermountain learned that the silver Rodeo had been in an accident
and sustained substantial damage. Intermountain repaired the damage and later sold the silver
Rodeo to a retail customer for $13,898.00. Findings and Conclusions, §27 (R. 2084); see also Int.
Trial Exhibits 47-55.

28. On December 6, 2000, Bryan Fishburn entered an appearance on behalf of Isuzu
Motors Acceptance Corp. and Isuzu LT, as well as Intermountain. R. 220.

29.  On December 12, 2000, Bank of America answered the original Complaint, and
counterclaimed against Wong. R. 228.

30. On January 3, 2001, the court (Henriod, J.) entered an Order Compelling Answers
to Interrogatories, which commanded Cindy Lawrence, A. Paul Schwenke, Wilma Schwenke and

Wayne Wong each to answer Interrogatories, under oath, that Intermountain had previously
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served on them. It would be almost a year before Cindy Lawrence and Mr. and Mrs. Schwenke
answered the Interrogatories, and then only after they had been found and held to be in contempt
of court.

31. By Order entered on January 30, 2001, R. 355, the trial court (Henriod, J.) ordered
that case no. 000909209 be consolidated with this case, no. 000904217. R. 355.

32.  Because no monthly lease payments had been made on the black Rodeo during the
first ten months of the lease term, Bank of America required Intermountain to repurchase the
lease and the black Rodeo at a cost of $35,278.24. Findings and Conclusions, 425 (R. 2084); Int.
Trial Exhibits 61 and 62.

33. On January 31, 2001, Bryan Fishburn entered an appearance for Bank of America.
R. 358.

34.  Also on January 31, 2001, on the same day Intermountain regained ownership of
the black Rodeo, Intermountain unsuccessfully attempted to repossess it while in a parking
garage adjacent to Mr. Lawrence’s law office at the Lexington Law Firm in Salt Lake City. Mr.
Watkins was present at the attempted repossession. A confrontation between Mr. Watkins and
Mr. Lawrence ensued, and police were called to the scene. Findings and Conclusions, 428 (R.
2084).

35.  After having returned to the parking garage from his office and seeing that
someone was in the process of taking possession of the black Rodeo, Victor Lawrence “without
cause or justification . . . attacked Watkins by seizing him and grabbing his head in a headlock.

During this altercation, Watkins suffered injuries to the head as a consequence of the attack by
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Lawrence.” See Int. Trial Exh. 106 (Findings of Fact made by Third Dist. Court, Judge Iwasaki,

Feb. 8, 2008 in Lawrence v. Intermountain, case no. 020906142, Addendum “A” hereto; see also

Supp. Findings and Conclusions, {1 at 2-3 (R.2499-2500)).

36.  When police arrived on the scene, Watkins showed them and Lawrence
documentation evidencing Intermountain’s reacquired rights over the black Rodeo. Mr.
Lawrence nonetheless said he would not turn over the vehicle without a court order. The police
allowed Mr. Lawrence to leave the scene with the black Rodeo. Findings and Conclusions, 428
(R. 2084).

37. Immediately after the attempted repossession, Mr. Lawrence turned the black
Rodeo over to Mr. Schwenke, notwithstanding Mr. Lawrence’s knowledge that Intermountain
was claiming ownership of the black Rodeo. Upon receiving possession of the Black Rodeo, Mr.
Schwenke gave permission to a family member to drive the black Rodeo to California, where it
was subsequently totaled in a single vehicle accident. Findings and Conclusions, 29 (R. 2084).

38.  On February 6, 2001, the Court (Henriod, J.), over Wong’s objection, and
following a hearing, ordered the Millard County Sheriff to release the silver Rodeo to
Intermountain. Minute Entry, R. 367; Order to Millard County Sheriff, R. 368. According to the
Court’s Minutes, Jamis Johnson appeared at the hearing on behalf of the Schwenkes and Wayne
Wong.

39.  Following the hearing on February 6, 2001, the Court authorized the withdrawal
of Jamis Johnson as counsel for Wayne Wong, Cindy Lawrence, and Wilma, Tania and Paul

Schwenke. R. 486.
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40. On May 7, 2001, having obtained leave of court to do so, R. 523, Intermountain
filed an amended pleading, which it titled “First Amended Answer, Counterclaim, and Third
Party Complaint.” R. 526. In the course of its amended pleading, it pleaded causes of action
and sought damages against the original plaintiffs, as well as against A. Paul Schwenke and third
party defendant Victor Lawrence, for fraud, conspiracy to defraud, conversion, and unjust
enrichment; and against Wong for breach of contract. R. 526, 534-541. Intermountain’s
Amended Answer and Counterclaim gave the opposing parties notice of its acquisition of Bank
of America’s and Isuzu’s contracts and rights, and the vehicles, 937 and 39 (R. 533), and was
served by mail on Cindy Lawrence, Wayne Wong, Paul Schwenke, and Wilma Schwenke, at
their residential addresses, R. 543, as Jamis Johnson had withdrawn as their attorney. This
pleading also joined Victor Lawrence, and cSave.net, LLC, which Wayne Wong supposedly
managed, as third party defendants. Victor Lawrence was personally served with process.

41. On May 23, 2001, because Intermountain still did not know who had possession
of the green and black Rodeos, Intermountain served Interrogatories and Requests for Production
of Documents on the Schwenkes, Mr. and Ms. Lawrence, and Mr. Wong, to discover the location
of those vehicles. Findings and Conclusions, 430 (R. 2084).

42.  Despite the obvious conflict of interest created by the fact that he was now a
defendant and alleged to have conspired with Wong, Schwenke and other parties, Victor
Lawrence, on June 4, 2001, entered an appearance on behalf of all parties adverse to
Intermountain, including himself. R. 717. Wong testified at trial that he did not know that

Lawrence had entered an appearance on his behalf. He did not authorize Lawrence to appear on
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his behalf. And he did not waive potential conflicts of interest in connection with Lawrence’s
representation of Wong, others, and himself. Wong, Tr. 161:16-162:20 (6/04/07). Although
Lawrence, apparently on his own and, initially at least, without Wong’s knowledge or consent,
entered an appearance on Wong’s behalf, he did not disclose to Wong that he and his wife,
Cindy, had possessed and used the black Rodeo through January 31, 2001. Tr. 163:6-9 (6/04/07).

43. Victor Lawrence, on June 5, 2001, filed, on his behalf and on behalf of all parties
adverse to Intermountain, a pleading in response to the amended pleading that Intermountain had
filed on May 7, 2001. Lawrence, et al., called their responsive pleading an “Answer, Second
Counterclaim, and Second Third-Party Complaint.” R. 738-765.

44, On June 13, 2001, the Lawrences, Schwenkes and Wong notified the Third
District Court that they had removed the case to the United States District Court. R. 766, 812.
Wong testified at trial that no one told him the action has been removed to federal court, and at
the time he was not aware that Victor Lawrence was acting as his attorney. Tr. 164:6-13
(6/04/07).

45.  The underlying case languished in federal court until September 2001, when the
federal court remanded the case because it lacked removal jurisdiction. Order of Remand (R.
799). The United States District Court assessed sanctions in the sum of $1,500.00 against those
who had removed the case.

46.  The trial court entered summary judgment in favor of Intermountain, Inc., as
assignee of Bank of America’s rights, against Wayne Wong, for breach of his contract/lease

agreement on the black Rodeo. This judgment, entered September 21, 2001, awarded
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Intermountain damages against Wong in the sum of $32,852.29 plus costs of court in the sum of
$613.40. Order Granting Motion for Partial Summary Judgment. (R. 786). Although
represented still at the time by Victor Lawrence, Wong testified that no one, at the time, informed
him that a judgment had been entered against him. Tr. 168:6-169:4 (6/04/07). This judgment
debt, for breach of contract, was subsequently discharged in the course of a bankruptcy case that
Wong filed in 2003.

47. As part of the Order entered on September 21, 2001, the Court, in addition to
entering partial summary judgment in favor of Intermountain against Wong for breach of
contract, decreed and ordered as follows:

4. Intermountain is entitled to immediate possession of the
black Rodeo, VIN 4S2DMS8W7Y4302440.

5. None of the other parties in this action other than
Intermountain are entitled to possession of the black Rodeo.
Each, including all parties other than Wong, is ordered to deliver
the black Rodeo to Intermountain immediately and without further
delay, if in his/her possession or under his/her control. Wong was
in default and not entitled to continued possession once he
missed his first lease payment. None of the other parties who
have aligned themselves with Wong were at any time entitled
to continued use and possession of the black Rodeo without
permission of the lessor, which according to the undisputed
material facts before this Court was never sought or obtained.

R. 786, 788 (Henriod, J.) (emphasis added). The Court, on January 7, 2002, entered an Order

which included similar language regarding the green Rodeo. R. 1099, 1101.
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48.  As part of an Order entered on January 7, 2002, the Court entered summary
judgment in favor of Isuzu Motors Corporation and Isuzu LT, and dismissing with prejudice all
claims Wong and the other original plaintiffs had alleged against them. R. 1099, 1102.

49.  The Court (Henriod, J.) issued a Writ and Order of Replevin on the black Rodeo
on October 5, 2001 and a Writ and Order of Replevin on the green Rodeo on January 10, 2002.
Neither Order of Replevin resulted in the immediate return of the black and green Rodeos,
however. Only after the Court entered an Order on February 26, 2006 finding the parties in
contempt of court, did they finally answer the Interrogatories intended to ascertain the location of
the black and green Rodeos. Findings and Conclusions, 432 (R. 2085).

50.  On or about March 11, 2002, Mr. Schwenke finally returned the green Rodeo to
Intermountain, at which time Intermountain discovered that it had also sustained substantial
damage. Intermountain sold the green Rodeo at auction a few months later for $8,310.08, after
attempting but being unable to sell it on the retail market. Findings and Conclusions, §33 (R.
2085).

51. When Mr. Schwenke finally returned the black Rodeo, in 2002, it was delivered to
Intermountain on a flatbed truck having been totaled in an accident in California. Intermountain
unsuccessfully attempted to sell what was left of the black Rodeo to a wholesaler, but ended up
selling the vehicle to one of its employees for $1,200.00. Findings and Conclusions, §34 (R.
2085).

52.  After repurchasing the three Rodeos and the leases from Bank of America and

Isuzu Motors Acceptance Corporation/Isuzu LT for $95,752.45, incurring approximately
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$8,000.00 in expenses (not including attorneys fees) in recovering and preparing the vehicles for
sale, and reselling the three vehicles for $23,408.98, Intermountain was left with a net loss of

$80,412.87. Findings and Conclusions, §35 (R. 2085); see also Int. Trial Exh. 66.

53.  Victor and Cindy Lawrence on May 15, 2002, moved for summary judgment, by
which they sought to have all claims pleaded against them by Intermountain dismissed as a
matter of law. Their motion was eventually denied, with the exception that the court - on the
basis of the Lawrences’ argument - dismissed without prejudice Intermountain’s equitable claim
for unjust enrichment. R. 1555.

54.  OnlJuly 8, 2002, Victor Lawrence filed a separate civil action against
Intermountain and Tom Watkins, in which he sought damages for Watkins’ alleged assault and
battery against him in connection with Intermountain’s and Watkins’ failed effort to take

possession of the black Rodeo on January 31, 2001. Lawrence v. Intermountain, Inc. and G.

Thomas Watkins, Third Dist. Court, case no. 020906142 (Iwasaki, J.). Watkins counterclaimed
against Lawrence for assault and battery.

55. In November, 2002, Wong and Wilma Schwenke filed an appeal, alleging various
errors committed by the trial court. Appeal No. 20021027-CA. The appeal was dismissed
because no final judgment had been entered.

56. A few days following the dismissal of Wong’s appeal and Remittitur issued
September 9, 2003, Wong, on September 18, 2003, filed with the United States Bankrup