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IN THE UTAH COURT OF APPEALS

SCOTT EUGENE MADSEN,
Plaintiff,

No. 97-0680
9

vs.

Priority No. 15

SHAUNA MARIE BULLOCK MADSEN,
Defendant.

BRIEF OF APPELLEE
Appeal from the Judgment of the Second Judicial District Court, Davis County
The Honorable Michael G. Allphin, presiding
District Court Case No. 964702009DA
I.
JURISDICTION OF THE COURT
This court has original appellate jurisdiction of this domestic relations matter under
UCA § 78-2a-3(2)(h).

1

n.
STATEMENT OF THE ISSUES
Mr. Madsen has improperly set forth and identified certain of his issues on appeal as
questions of law with a standard of review which accords no deference to the trial court's
decision.
Issue #4 is set forth as: Did the trial court use "fault" in awarding alimony so as to
punishJMr. Madsen? Mr. Madsen sets this issues forth as a question of law to be reviewed for
correctness. This issue should be set forth as a challenge to the court's findings that fault did
and should play a role in awarding alimony and overturned only if clearly erroneous. See
Barnes v. Barnes, 857 P.2d 257, 259 (Utah App. 1993) (quoting Riche v. Riche. 784 P.2d
465, 467 (Utah App. 1989)).
Issue #6 is set forth as: Did the trial court err in awarding $2,000 in attorney's fees to
Mrs.. Madsen when the trial court did not analyze the reasonableness of the fees and no
evidence was presented to support that award? Mr. Madsen claims this is a question of law
which should be reviewed only for correctness. The issue should be set forth as a challenge to
the court's findings of reasonableness and needs and overturned only if clearly erroneous. See
Barnes v. Barnes, 857 P.2d 257, 259 (Utah App. 1993) (quoting Riche v. Riche. 784 P.2d
465, 467 (Utah App. 1989)).
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Issue #7 is set forth as: Did the trial court err in assessing legal fees against Mr.
Madsen on the basis of his legal interest in real property when it also found that Mr. Madsenfs
monthly expenses could be reduced because his mother owned the real property? Mr. Madsen
claims this is a question of law which should be reviewed for correctness. This issue should
be set forth as a challenge to the court's findings of beneficial ownership and responsibility
and overturned only if clearly erroneous. See Barnes v. Barnes, 857 P.2d 257, 259 (Utah
App. 1993) (quoting Riche v. Riche. 784 P.2d 465, 467 (Utah App. 1989)).

m.
STATUTES, CASE, FACTS, ETC,
Mrs.. Madsen does not dispute the Determinative Provisions, Statutes, Ordinances and
Rules; Statement of the Case, Nature of the Case, Course of the Proceedings and Disposition
Below; or the Statement of Facts as set forth by Mr. Madsen.
IV.
SUMMARY OF ARGUMENTS
Contrary to Mr. Madsen's assertions as set forth in his identification of certain issues,
the trial court's findings should not be disturbed unless clearly erroneous.
In this matter, ample evidence was presented at trial, justifying the trial court's action.
The trial court was not required to accept Mr. Madsen's testimony regarding his expenses and
inability to pay alimony. The trial court considered ample evidence and found against Mr.
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Madsen's claim of inability to pay. Alimony was properly awarded. The broad discretion of
the trial court should not be disturbed in this area.
The award of alimony was based upon appropriate factors. The trial court's findings
were made in accordance with statutory requirements. Contrary to Mr. Madsen's assertions,
no additional findings are required because the duration of the alimony award was limited to
the length of the marriage.

All relevant and mandatory factors were considered attendant the

issue of alimony.
Mr. Madsen's assertion regarding alleged impropriety in the trial court's finding
regarding fault is untenable. The authorities cited by Mr. Madsen are prior in time to the
relevant legislative amendment and are inapplicable.
Finally, in awarding attorney's fees, the trial court had before it ample evidence to
justify its action. The trial court madefindingsbased upon affidavit, proffer and testimony.
The trial court's findings, clearly supported by evidence, should not be disturbed.
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ARGUMENT
I
THE TRIAL COURT DID NOT ERR IN FINDING MR. MADSEN
HAS THE ABILITY TO PAY ALIMONY.
Mr. Madsen claims the court could not reasonably have awarded alimony to his ex-wife
because the evidence he offered concerning his expenses shows they are higher than found by
the court in certain particulars of expenses and in contractual obligations attendant property
which was determined by the court to be non-marital. The trial court heard evidence of
income and expenses of the parties. The trial court heard evidence of property ownership,
mortgage obligations, separate investment and separate property, marital payments and
benefits received by the marriage from separate property. The trial court received evidence as
to Mr. Madsen's credibility concerning financial issues. (Tr. at 128-129.) The trial court is
free to judge the credibility, veracity and reasonableness of offered testimony. The trial court
received the exhibit offered by Mr. Madsen as illustrative of his testimony. The trial court
heard comparative evidence from Mrs.. Madsen as to her expenses for a family of 4. (Tr. at
105.)
This court views the evidence in the light most favorable to the findings below. In the
matter of Baker v. Baker 866 P.2d 540 (Utah App. 1993) this court discussed this issue and
then defined the clearly erroneous standard as follows:
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The trial court's findings of fact are presumed to be correct, and because we
lack the advantage of seeing and hearing witnesses testify, we do not make our
own findings of fact. Gillmor v. Gillmor, 745 P.2d 41, 42 (Utah App. 1987),
cert, denied, 765 P. 2d 1278 (Utah 1988). Accordingly, we view "the evidence
and all the inferences that can reasonably be drawn therefrom in a light most
supportive of the trial court's findings." Id. (quoting Horton v. Horton, 95
P.2d 102, 106 (Utah 1984)). . . . Thus, to prevail on appeal of the trial court's
findings as to the property division, Mrs.. Baker must marshal the evidence that
supports the findings and then demonstrate that, despite such evidence, the
findings are "so lacking in support as to be against he clear weight of the
evidence and, therefore, clearly erroneous."
Baker at page 543.
In this matter, the court made reasonable findings that Mr. Madsen had exaggerated his
expenses and obligations, thus understating his income, one of the considerations of the court
in examining his ability to pay alimony. The court heard specific testimony from Mr. Madsen
that he would quit part time refereeing rather than supplement Mrs.. Madsen's income. (Tr.
at 44-45.)
It is not clearly erroneous to find that a party living in his mother's property, despite
investment in the equity of the property and a loan obligation, actually incurs expenses less
than testified to. It is in fact not unusual for a court to do so. The Utah Supreme Court
recently addressed this issue in the case of Willey v. Willev, 333 Utah Adv. Rep. 8. Mr.
Madsen cites this case for the proposition that a trial court may "accept, modify, reduce, or
reject" a party's claimed expenses. Brief of Appellant, pages 15-16. He argues that the court
must simply accept his stated expenses because he said so. That is not what the Willey court
said. Addressing this issue the court stated:
6

In domestic relations case, the parties commonly submit statements of assets and
expenses as exhibits. Trial courts also commonly accept into evidence exhibits
constituting that party's claims without objection. However, this procedure
does not necessarily obviate the need for further evidence in support of some
items listed on the exhibit. Generally, there is further questioning of certain
items contained in the exhibit as to value. Trial judges commonly accept,
modify, reduce, or reject claimed items in such exhibits, depending upon the
item and according got he evidence or the lack thereof. Thus, it is incumbent
upon a party to submit supporting evidence to prove the value of the claimed
property or claimed expense to avoid the risk that the trial judge will reduce or
reject the value of a particular item. This is especially true where the value of
the item appears out of the ordinary. The trial court is not required to accept
jeach item of expense as a proven fact just because it receives a statement of
expenses into evidence,
Willey at page 11. Emphasis supplied.
II
THE COURT DID NOT ERR IN AWARDING ALIMONY TO MRS.. MADSEN.
Mr. Madsen alleges error in the court awarding alimony for the length of the marriage
without specific findings as to duration. He further alleges error in awarding alimony as a
punishment for Mr. Madsen.
As to the duration of the alimony, Mr. Madsen has misconstrued the statute. In UCA
§ 30-3-5 the legislature sets forth some mandatory considerations required of the courts in
awarding alimony. It further sets forth some permissive considerations. Mr. Madsen
complains to this court that the trial court considered some of the permissive factors and did
not consider others. Both by the statute which uses permissive language and by the prior
decisions of this court, See for example Riche v. Riche. 784 P. 2d 45, 47 (Utah App. 1989),
these questions are clearly left to the trial court's judgment and discretion.
7

In Mr. Madsen's opinion the trial court must make findings as to the length of the
alimony under subsections 7(a) and 7(h) of UCA § 30-3-5. The plain language of the statute is
that the court must consider the length of the marriage in determining alimony under
subsection 7(a) and that if the alimony is to extend beyond the length of the marriage,
appropriate findings must be entered under subsection 7(h). In determining alimony, the trial
court clearly considered the mandatory factors and made no award of alimony beyond the
length of the marriage which would require the findings Mr. Madsen seeks. See Brief of
Appellant at page 6.
Another of the permissive considerations is fault of a party. UCA § 30-3-5(7)(b). The
addition of fault as a consideration for alimony was added by the legislature in 1995 effective
May 1, 1995. See Amendment Notes, UCA § 30-3-5. Mr. Madsen cites authority prior to
this amendment to indicate that fault should not play a role in determining alimony. To that
degree, the authorities are inapplicable. The trial court in its findings indicated that "...this
case is one in which fault should be considered when the Court determines whether or not
alimony is appropriate." Emphasis supplied. (R. at 195) See Brief of Appellant at pages 1920. In making its ruling, the trial court here indicated that it considered fault of Mr. Madsen,
as permitted by the statute, in deciding to award alimony. The court directly attributed the
breakup of the marriage and thus the very need for alimony to Mr. Madsen's violence. It is
untenable for Mr. Madsen to come to this court and claim that the trial court has attempted to
defraud him by punishing him but saying it is not doing so.
8

Finally, Mr. Madsen alleges error in the court's failure to consider another of the
permissive factors in determining alimony, restoring the parties to a condition that existed at
the time of marriage. No authority has been cited to support the position that a court must
make findings supporting an exercise of discretion in rejecting a parties argument, even in this
case where such an argument is specifically allowed by statute, or presented to the court.

in
THE COURT DID NOT ERR IN AWARDING ATTORNEY'S FEES
At trial, the court received evidence of the attorney's fees and costs in incurred by
Mrs.. Madsen in this matter. (Tr. at 169-171.) See Marshalling of Evidence, Brief of
Appellant at page 9. Counsel for Mrs.. Madsen proffered that the amount of attorney's fees
and costs incurred was $3,900 representing 25 hours of work at the hourly rate of $150.00.
Discussion was had on the record as to the hours the months over which the fees were
incurred and the necessity of incurring those fees. (Tr. at 169-171.) From the transcript it is
obvious that the affidavit of fees was submitted to the court and discussion was had as to a
specific paragraph of the affidavit. (Tr. at 170, lines 4-19.) The court made thefindingthat
in this case $2,000 was a reasonable award for attorney's fees and costs. After trial, with
knowledge of the difficulty of the case, with knowledge of the time required in the matter,
with knowledge of the result obtained together with the Affidavit of Attorney's Fees as well as
a proffer of hours and hourly rate, the court specifically found the reasonableness of the
award.
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Mr. Madsen has not shown the court's finding to be clearly erroneous. He argues that
this is a question of law because the court did not analyze the reasonableness of the fees and
no evidence was presented to support the award. See Brief of Appellant, page 9, Issue #6. In
doing so he ignores the finding of the court, the Affidavit of Attorney's Fees and the specific
proffer of counsel. The court made the finding based upon the Affidavit, proffer and the
proceedings before the court.
Mr. Madsen further alleges that the court improperly considered his interest in real
property because it disallowed expenses associated with that property. The court made
findings which Mr. Madsen considers to be conflicting. This court must look at the evidence
in the light most favorable to the trial court's findings. It is not at all unreasonable to find that
although someone has an interest in property, they do not incur expenses in that regard. It is
common to find people jointly owning property or investing in ventures mutually beneficial to
them and between themselves assigning responsibility for the expenses.
The trial court heard ample evidence with regard to the separate investment of Mr.
Madsen (Tr. at 65-66.), the marital payment of the mortgage and the marital benefit derived
therefrom (Tr. at 72, 81 and 133.), the deeds of transfer between Mr. Madsen and his mother
and their intent in transferring title (Tr. at 32-33 & 78-79.) and so forth. Exactly as requested
by Mr. Madsen, the court found no marital interest in the home, some separate investment by
Mr. Madsen in the home and that his mother was the beneficial owner (Tr. at 36-37 and R. at
193.) Based upon the evidence received as to ownership and intent, the court's finding that
10

Mr. Madsen's mother was obligated for the taxes, insurance and maintenance costs logically
follows. Though Mr. Madsen claims a motive of punishment, the record before the court does
not bear that out in the least degree.
CONCLUSION
Mr. Madsen has failed in his efforts to show that the court below acted in any improper
fashion. The court properly found the need for alimony and based that decision on the factors
required by statute. In analyzing the ability of Mr. Madsen to pay alimony, the court properly
reduced exorbitant or questionable claimed expenses. The trial court, in addition, utilized the
permissive factor of fault in deciding whether to award alimony or not. Based upon the
proffer of counsel and the same needs and abilities analysis, the trial court found that Mr.
Madsen should also pay attorney's fees. This court should uphold the trial court's ruling.
This court should also award Mrs.. Madsen her costs and attorney's fees on appeal.
DATED this J _ L _ d a y of April, 1998.

/

Michael Nielsen
Attorney for Defendant/Appellee
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