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ISSUE FOR THIS BRIEF
Whether damage arising from an exercise of the police power

is ever compensable and, if so, under what circumstances.

DETERMINATIVE PROVISIONS

1. Utah Governmental Immunity Act, Section 63-30-3, U.C.A.

1953, states in relevant part:

The management of flood waters and other natural
disasters and the construction, repair, and operation of
flood and storm systems by governmental entities are con-
sidered to be governmental functions, and governmental en-
tities and their officers and employees are immune from suit
for any injury or damage resulting from those activities.

2. Utah Governmental Immunity Act, Section 63-30-10(1), states

in relevant part: "Immunity from suit of all governmental en-
tities is waived * * * except * * * (b) * * * [for] civil rights

[claims]."

3. Great Salt Lake Causeway Act (H.B. 30, 1984 Utah Laws, Ch.

32) is reproduced in Appendix A of Colman's original brief.

STATEMENT OF THE CASE

The State's principal Statement is in the Brief of State
Respondents (hereinafter State's "Primary Brief") at 2-6.

The level of the Great Salt Lake has fluctuated drastically
over its recorded history. R. 133, pp. 3-10. When the railroad
Causeway was completed in 1959, the Lake was in a down-trend.

Id. at 4. "[B]y 1963 it had reached an all-time historic low of
4,191.35 feet [elevation above sea level]." Id. at 7.

By 1967, when an earlier lessee began constructing the ditch

(R. 494), the Lake was at 4194.35 on the north side of the Cause-
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way. R. 133, p. 4. (The ditch was constructed on the state-
owned lakebed about 1700 feet (one-third of a mile) north of the
Causeway. R. 547.)

By July 1984, the Lake was engulfed in an unprecedented
rise. It already had flooded hundreds of additional square
milesl of private and public property, public facilities, and
transportation routes. R. 164. And the Lake continued to rise.
By this time, pursuant to the Great Salt Lake Causeway Act, work
was in progress to breach the Causeway.

Appellant Colman's Complaint was filed July 20, 1984. R. 2.
It alleged the breach of the Causeway would damage part of his
ditch located on the lakebed. He prayed for an injunction to
stop the breach and, in the alternative, for damages. R. 2-13.

On July 30, 1984, Judge Jay Banks conducted an evidentiary
hearing on Colman's motion for preliminary injunction. By agree-
ment, the parties' evidence was submitted in advance, by means of
litigation affidavits. R. 488-489; 40-43; 204-207; 110-115; 194-
203; 172-179; 163-169; 187-193. The parties also supplemented
the affidavits by means of live testimony, which was transcribed.
R. 485, 490. On July 31, 1984, Judge Banks announced his deci-
sion denying the motion for preliminary injunction. R. 572. The
Causeway was breached August 1, 1984.

On February 10, 1986, Judge Banks heard arguments on the

Respondents' respective motions to dismiss. He granted those

1 To illustrate the vast acreage being newly flooded by the
rising Lake, the rise from September 1982 to July 1983 (when the
Lake reached "only" 4205) flooded an additional 267 square miles.
R. 133, p. 3. Of course, much more land was flooded by July
1984, when the Lake was over 4209. R. 134.

2



motions on May 2, 1986, after "having reviewed the entire file,"
R. 461, which included the evidence adduced on the motion for
preliminary injunction. Colman appealed the district court's
Order and Judgment.

The Utah Supreme Court heard oral argument on March 7, 1989.
By letter dated March 9, 1989, the Chief Justice requested this
Supplemental Brief.

Judge Banks decided as a matter of law that Colman has no
cause of action, because of the Utah Governmental Immunity Act,
the State's police power, the Great Salt Lake Causeway Act, and
the State's public-trust authority. R. 462. He also concluded
that "there otherwise has been no compensable taking of a proper-
ty interest," and that Colman's Complaint "otherwise fails to
state a cause of action.”" R. 462.

Judge Banks' decision is well supported by the record.?

2 colman now does not want us to refer to the record deve-
loped in the trial court and referred to by Judge Banks. But
this Court is free to consider the record; indeed, we respect-
fully submit that this competent evidence (some of which is
uncontradicted) must not be ignored.

There is no virtue in rigid adherence to a technical rule
that has no practical bearing on the proper outcome of a parti-
cular case. For example, as a practical matter it is immaterial
that Judge Banks did not expressly treat this case as one for
summary Jjudgment under Rule 56, U.R.Civ.P. He did not make
specific findings of fact, but before dismissing Colman's Com-
plaint he "reviewed the entire file," which includes the record
evidence. R. 461. Besides, uncontradicted evidence speaks for
itself; no purpose would have been served by specific findings on
those facts. Rule 56(e). At least as to the uncontradicted
facts against his claim, Colman cannot avoid defeat by "the mere
allegations or denials of his pleading." Rule 56(e).

Our situation compares to one in which, after a plaintiff
presents his case at trial, a motion to dismiss is granted "on
the ground that upon the facts and the law the plaintiff has

(continued...)
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2(...continued)
shown no right to relief." Rule 41l(b), U.R.Civ.P.

The hearing in the trial court was fair, and Colman had
every opportunity to adduce whatever evidence he felt necessary.
He certainly was not surprised by the State's evidence (e.gq.,
that before the breach Colman had no ditch in the area opposite
the breach-site), for the parties exchanged affidavits well
before the hearing. R. 488-89.

Nevertheless, Colman now argues that the record cannot be
used in this case because "[a]t the preliminary injunction
hearing, the court specifically stated that it was ruling on
whether the plaintiff met his burden of proof for a preliminary
injunction and that the ruling was not dispositive of the other
issues raised." Colman's Supp. Brief 4 n.6. Colman confuses
the point.

When Judge Banks decided against the injunction, he could
not decide the motions to dismiss, because those motions had not
yet been filed (they were filed 20 days after the breach occur-
red). Besides, the evidence in the record was the same at and
after the hearing. The evidence adduced in the injunction hear-
ing had not changed, and the court could consider it in reaching
a final disposition on the merits of the case. Colman's burden
of persuasion in the injunction hearing is irrelevant, for the
question here is the availability of the evidence itself, not the
burden. (In any event, one of Judge Banks' tasks in the injunc-
tion hearing was to judge the merits of Colman's case; i.e., to
weigh its likelihood of success on the merits.)

There is no reason to spend more time and judicial resources
on another evidentiary hearing. The law is clear, as are several
decisive, uncontradicted facts. Judge Banks properly could rely
on the record. And whether or not he decided this case partly on
the evidence or solely on the pleadings, this Court is free to
consider the record before it, and may affirm the trial court for
being correct as a matter of law, regardless of how the trial
court reached its decision. This Court "may affirm a trial
court's decision on proper grounds even though different than
those relied upon by the trial court." Branch v. Western Petro-
leum Inc., 657 P.2d 267, 276 (Utah 1982). This Court will choose
from among "alternate bas[es] for decision," to "affirm a trial
court's decision whenever we can do so on a proper ground." Bill
Nay & Sons Excavating v. Neeley Const., 677 P.2d 1120, 1123 (Utah
1984); also see Buehner Block Co. v. UWC Associates, 752 P.2d
892, 895 (Utah 1988).

Of course, the decision below can be affirmed without
reference to the record evidence. The law, applied to the
(continued...)
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Indeed, certain decisive facts are uncontradicted. For

example, Colman admitted he has no water right3 (i.e., no right
to divert water (the brines) from the Lake). R. 501. Colman had
not dredged his ditch in the area for years. R. 495. And
Colman's witness, Clark Lin, agreed the ditch could have eroded
away in the months and years before the breach, as the Lake's
water arose around and against the ditch. R. 515. In fact,
eight days before the breach, the only examination of the "ditch"
showed that in the area opposite the breach-site there was no

ditch.4 R. 114. That area was in water 10 feet deep. R. 113.

2(...continued)
pleadings standing alone, shows that there was no "taking" and
that no compensation is required. (Colman's allegation of a
"taking" is a legal conclusion entitled to no deference.)

3 colman's application to appropriate water lapsed for lack
of proof of appropriation; he had never yet achieved a perfected
water right. His approved application simply permitted him to
"appropriate" (divert and put to beneficial use) the water. Once
he had successfully made the appropriation and filed proof of the
appropriation, he would have been entitled to a certificate from
the State Engineer, evidencing his perfected water right. But he
has filed no proof that he ever appropriated any water under his
application. (Of course, without a water right, he cannot
extract brines from the Lake, and in that case the ditch has no
function or value to him.)

4 The only evidence from immediately before the breach
showed that the remnant of the ditch at its most defined point
had a maximum "conduit capacity" of only 3.2 feet (1.5 feet below
the natural lakebottom plus a berm of 1.7 feet). R. 112-13.

That location was closer to shore than is the area opposite the

breach site. In the area "immediately north of and in line with
the breach site * * * the berm [was] completely eroded away and

the ditch silted in, and for all intents and purposes [the ditch
was] unusable as a brine conduit." R. 114.

That is uncontradicted record evidence. While he now
complains about our use of the record (see our note 2), Colman
incongruously (and improperly) makes allegations to this Court
that are not in the record. Those allegations (Colman's Supp.
Brief 3 at n.4) should be seen for what they are, the self-

(continued...)



Moreover, whatever rights Colman has in the "ditch" depend
on the terms of the 1978 lease between Colman and the State.

On Colman's motion, the Court admitted into evidence both
the lease (Exhibit 1P) and the Land Board's 1979 approval (Ex-
hibit 2P) of Colman's request to add the "ditch" (which someone
else had constructed in 1967) to the lease. R. 489, 494. By
that 1979 Board action, the ditch became part of, and governed
by, the lease. R. 489. The lease requires Colman to pay an
annual rental of 50-cents per acre. Lease article III(a).

In the lease, Colman made certain agreements that bear on
this case. For example, Colman understood and agreed that the
lease expressly reserved to the State "[t]lhe right to permit for
joint or several use such easements or rights of way upon,
through, or in the land hereby leased as may be necessary or
appropriate to the development of these or any other lands
belonging to or administered by the Lessor [State]." Article IV
(emphasis added) (Exhibit 1P, p.2).

He further agreed that "Neither party shall be liable to the
other for any loss or damage suffered or incurred * * * by reason
or as a result of * * * acts of God or the public enemy * * *
[or] floods * * *.," Article XIV (Exhibit 1P, p.4).

And Colman acknowledged that the "lease is granted subject
to the laws of the State of Utah," including future regulations.

Article I (Exhibit 1P, p.2).

4(...continued)
serving product of Colman's remarks to his counsel "[f]ollowing
oral argument." His comments cannot withstand the record.
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As the record shows, breaching the Causeway was the best way
to give "immediate relief on any emergency basis from the wide-
spread flooding caused by the rising waters of the South Arm of
the Lake." R. 128. And the Legislature did breach the Causeway.
R. 373-375 (Great Salt Lake Causeway Act).5

"On appeal, Colman does not claim that the Causeway Act was
an arbitrary act or that the breach was an improper use of police

power." Colman's Supp. Brief 13 n.l1ll.

} SUMMARY OF ARGUMENT

The State's authority or power is fully comprehended in its
revenue powers, eminent domain powers, and police power. (The
police power is everything not included in the revenue and
eminent domain powers.)

To answer the Court's question: No, an exercise of the
police power does not require compensation for any damage it
causes. Only an exercise of eminent domain requires compensa-
tion. If a plaintiff wants compensation for an alleged "taking,"
he can prevail against the State only if his case comes within
and qualifies under the law of eminent domain.

A plaintiff can maintain a claim for compensation under the
law of eminent domain only by meeting each of these four con-
ditions: (1) He must have the right to bring suit against the

State for this type of claim; (2) his compensation claim must be

5 See also U.S. District Judge Aldon Anderson's discussion
that the causeway-breach-project was a valid exercise of the
State's police power. Great Salt Lake Minerals v. Marsh and
State of Utah, 596 F.Supp. 548, 557-58 (D.Utah 1984), excerpted
in State's Primary Brief at 29-30 n.1l6.

‘ 7
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for the loss of a real, cognizable, protectable property right;
(3) there must be a "taking" as a matter of law; and (4) there
must be a "taking" as a matter of fact.

The plaintiff's first obstacle, condition 1, is sovereign
immunity. Conditions 2, 3 and 4 go to the merits of the plain-
tiff's case. (Each of these latter three requirements must be

met or else the plaintiff's case ipso facto falls outside the

realm of eminent domain and within the noncompensable realm of
police powers.)

Colman's claim under Article I, Section 22, is barred by the
State's sovereign immunity. Similarly, his Fifth Amendment claim
is barred as a matter of the State's immunity under federal law.

If Colman could overcome the State's immunity, his takings
claim would still fail because he has no real, cognizable,
protectable property right. There was no property right to
"take." His lack of "property" in this case results from the
terms of the lease between Colman and the State, and also from
the Public Trust Doctrine.

Even if he had a cognizable property right, he can state no
"takings" claim in this case as a matter of law.

He has no right to compensation because he cannot show that
the State acted outside the realm of noncompensable police power;
he cannot prove that breaching the Causeway was an act of eminent
domain.

The Causeway was breached in response to a public emergency,
and by law this exercise of emergency police power does not

require the State to compensate Colman.



A separate body of law clearly shows that government effects
a "taking" in flood situations only if the flooding actually and
permanently invades the property so as to constitute an appropri-
ation of, and not merely an injury to, the property. This body
of "flooding" law represents another reason to conclude that
Colman's "ditch" was not "taken."

The law relating respectively to emergencies and flooding
clearly controls this case. On those bases alone, Colman's claim
should be rejected.

Two other areas of "takings" jurisprudence (concerning
physical interference, invasion or occupation of property; and
regulation of property), are not directly relevant to this case,
and do not help Colman, anyway.

We note also that, in the so-called "Salt Cases," this Court
has recognized the importance of the State's right to manage and
control its own Lake for the public good; and conflicting rights
should not be allowed to diminish or fetter the State's control.

Because of sovereign immunity, the nonexistence of a cog-
nizable property right, and the lack of legal merit of Colman's
claim, there is no reason to reach the question of whether the
"ditch" was taken as a matter of fact. (The record shows that
the facts will not support Colman's "takings" claim in any
event.)

Clear law and sound public policy require the conclusion
that Colman has not had any property "taken." The Causeway
breach was a valid, noncompensable exercise of the State's police

power.



ARGUMENT
The Court asks: When, if ever, does an exercise of the
police power require compensation.
A.

DISTINCTION BETWEEN POLICE POWER AND EMINENT DOMAIN

We must first define some terms. "In [one] sense, the
police power is but another name for the power of government."

Mutual Ioan Company v. Martell, 222 U.S. 225, 233 (19211). 1In

other words, the police power is the basis or authority for
everything the State does or may do. It is an expansive, com-
prehensive power. Id. at 232-34.

The police power is "to promote the public coﬁvenience or
the general prosperity * * * [and] the public health, the public

morals, or the public safety." Id. at 232, quoting Chicago, B. &

Q. R, Co. v. Illinois, 200 U.S. 561, 592 (1906). It "is not
confined 'to the suppression of what is offensive, disorderly, or
unsanitary,' but 'extends to so dealing with the conditions which
exist in the state as to bring out of them the greatest welfare
of its people.'" Marfell, 222 U.S. at 232-33, quoting Bacon v.
Walker, 204 U.S. 311, 318 (1907).

The police power "is not subject to any definite limita-
tions, but is coextensive with necessities of the particular

situation and safeguard of the public interest." Ward v. State,

188 Ga.App. 372, 373 S.E.2d 65, 67 (1988).

All of the government's many powers (the comprehensive
police powers) divide into three distinct categories: (a)
revenue powers, (b) eminent domain powers, and (c) all other

10



police powers. State v. Mason, 94 Utah 501, 513-14, 78 P.2d 920,

925 (1938).

In this more specific sense (i.e., category (c) just above),
"police power" is defined by its contradistinction to eminent
domain. That is, as used hereinafter, '"police power" is all
governmental power except eminent domain powers.6

Eminent domain is the sovereign power to take property for

public use without the owner's consent. 1 Nichols' Law of

Eminent Domain (3rd ed. 1973, as updated 1988) (hereinafter

"Nichols Eminent Domain"), Sec. 1.1, p. 1-7. Under Article I,

Section 22, of the Utah Constitution,’ and the Fifth Amendment
of the United States Constitution,8 just compensation must be
paid for an exercise of eminent domain.

In contrast, by its nature and definition and by longstand-
ing force of law, an exercise of police power does not require

compensation. 1 Nichols Eminent Domain, Sec. 1.42[3], p. 1=-248.

See also id., Sec. 1.42, p. 1-145 ("an interference with the use
of property as the result of a sovereign act, other than one of

eminent domain, does not amount to a compensable taking");9 Lewis

6 We exclude the revenue powers from this analysis because
they obviously are not involved here.

7 wprivate property shall not be taken or damaged for public
use without just compensation."

8 wx % * nor shall private property be taken for public use,
without just compensation."

9 The police power is "one of the most essential powers of
government, one that is least limitable. It may, indeed, seem
harsh in its exercise, usually is on some individual, but the
imperative necessity for its existence precludes any limitation
upon it when not exerted arbitrarily." Hadacheck v. Los Angeles,

(continued...)
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v. DeKalb County, 251 Ga. 100, 303 S.E.2d 112, 115 (1983) (the

Constitutional provisions requiring compensation for taking
private property "have no relevance to the exercise of the police

power")10; McKell v. Spanish Fork City, 6 Utah2d 92, 305 P.2d

1097 (1957).

If a plaintiff wants compensation for an alleged "taking,"
he can prevail only if his case comes within and qualifies under
the law of eminent domain (which encompasses inverse condemna-
tion). As between an exercise of police power and an exercise of
eminent domain, only the latter requires compensation.

Therefore, the answer to the Court's question is: No, an

9(...continued)
239 U.S. 394, 410 (1915).

"[T]he police power, although it may take property, does
not, as a general rule, appropriate it to another use, but de-
stroys the property, while by eminent domain property is taken
from the owner and transferred to a public agency to be enjoyed
by the latter as its own." An exercise of the police power does
not entitle the property owner "to any compensation for any in-
jury which he may sustain, for the law considers that either the
injury is damnum absque injuria or the owner is sufficiently com-
pensated by sharing in the general benefits resulting from the
exercise of the police power." 29A C.J.S., Eminent Domain, sec.
6, p. 179.

"Constitutional provisions against the taking of private
property for public use without just compensation impose no
barrier to the proper exercise of the police power." Id. at 180.

Note that, "[o]n appeal, Colman does not claim that the
Causeway Act was an arbitrary act or that the breach was an
improper use of police power." Colman's Supp. Brief 13 n.1l
(emphasis added). Colman nevertheless demands compensation. Id.

10 a1s0 see Nichols Eminent Domain, Sec. 1.42[3], p. 1=-252,
and cases cited therein.
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exercise of the police power does not require compensation for
any damage it causes.ll

We will now address the circumstances that do require the
State to pay compensation (i.e., the circumstances that qualify

for compensation under the law of eminent domain).

B'

FOUR CONDITIONS FOR COMPENSATION

Four criteria determine whether a particular situation
qualifies for compensation under eminent domain. A plaintiff
must meet each of these criteria or conditions in order to
maintain a claim for compensation:

1. He must have the right to bring suit against the State
for this type of claim;

2. His compensation claim must be for the loss of a real,
cognizable, protectable property right;

3. There must be a "taking" as a matter of law; and

4. There must be a "taking" as a matter of fact.

The first condition concerns sovereign immunity, which is
t<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>