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ARGUMENT

Respondent Estate Landscape and Snow Removal, Inc.
("Estate”) mischaracterizes the transaction between the
parties as a series of ”separate jobs,”! each constituting
”"in essence”? a separate contract. This common but
transparent attempt to avoid the accord and satisfaction
defense is out of harmony not only with the law, but with
Estate’s own evidence.

In its brief, Estate has the audacity to assign a job
number to each supposed ”job,”3 although there is absolutely
no evidential basis in the record for doing so n the
contrary, all the evidence shows that Estate itself treated
the relationship with Mountain Bell as a unitary contract.
First, there was a single written contract, which Estate
concedes set the terms as to all snow removal work to be
performed.4 By its terms, that contract contemplated snow

removal for an entire year, not just for a single occasion.?®

1 Respondent’s Brief, pp. 1-8.
Respondent’s Brief, p. 3.
Respondent’s Brief, p. 3.
4 Respondent’s Brief, p. 3.
5 The contract (Exhibit 3, attached to Mountain Bell'’s
principal brief as Appendix D), provides: ”Such services

shall commence under this Agreement on December 1, 1984, and
continue through and including November 31, 1985.”
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Second, there was a single bill for all the work done under
the contract at Alta, Utah, during the period from December
28, 1984 through April 1, 1985, when the snow season ended.®
That invoice was submitted after all the work was completed,
and although it itemized the services supposedly performed,
it stated the amount due as a single figure, $30,162.50.
Third, Estate’s own ledger showed a single account for
Mountain Bell, which stated that same figure as the last
balance owing.7 Fourth, the demand letter from Estate’s
attorney did not refer to multiple contracts, but to a ”snow
removal contract,” an ”“outstanding balance,” an ”“outstanding
obligation,” and an ”“outstanding account,” each in the
singular.® Finally, both the complaint and the amended
complaint referred to the agreement between the parties in
the singular.

In seeking to contort the facts of this case into the
mold of Dillman v. Massey Ferquson, Inc., 13 Utah 24 142, 369
P.2d 296 (1962), Estate has conveniently ignored the

statement in Marton Remodeling v. Jensen, 706 P.2d 607, 609

(Utah 1985), that ”a single claim, including both its

& A more legible copy of the invoice (Exhibit 4) is
attached hereto as Attachment A.

7 Exhibit 5, attached hereto as Attachment B.

8 Exhibit 14.



disputed and undisputed elements, is unitary and not subject

to division so long as the whole claim is unliquidated.”

(emphasis added) (citing Air Van Lines Inc. v. Buster, 673
P.2d 774, 778 (Alaska 1983)). Estate has also ignored the
compelling factual similarity among the case at bar, Marton,
and Cove View Excavating & Construction Co., Inc. v. Flynn,
758 P.2d 474 (Utah App. 1988). Each of those cases involved
services performed on a contract, where the compensation
depended at least in part on the amount of time spent on the
job. In each case, the defendant disputed the amount of time
claimed by the plaintiff, and tendered a rheck representing
what the defendant felt was proper payment for the whole job.
Neither the Supreme Court in Marton, nor the Court of Appeals
in Cove View, took the approach advocated by Estate in this
case, to sever the claims into two portions, one of which
represented the amount the defendants conceded was due, and
the other of which represented the ”disputed” portion.
Rather, in both cases the courts specifically rejected the
same argument Estate is making in this case (that there were
multiple claims), and applied the doctrine of accord and
satisfaction to dismiss the plaintiffs’ claims.

In Bench v. Bechtel Civil & Minerals, Inc., 758 P.2d 460

(Utah App. 1988), this Court followed the same reasoning in

holding that an accord and satisfaction occurred when an
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employee cashed a check with the notation ”in settlement of
net final wages from job 11967/Jubail.” The check included
the full amount of certain elements of compensation that the
employer conceded were due, but excluded any payment for
myplifts,” which the plaintiff claimed were owing as separate
items of compensation. Although such claims could have been
severed in the manner sought by Estate in this case, this
Court held that the case involved ”a single claim for
compensation,” distinguishing Bennett v. Robinson’s Medical
Mart, Inc., 18 Utah 24 186, 417 P.2d 761 (1966) (which found
two separate claims for compensation). 758 P.2d at 462.
Cases from other jurisdictions have similarly rejected
claims that separate items on a single invoice for work under
a single contract can be treated as separate contracts to
avoid a finding of accord and satisfaction. In Air Van Lines
Inc. v. Buster, 673 P.2d 774, 778 (Alaska 1983), cited with
approval in both Marton and Cove View, the plaintiff moving
company had sent an itemized invoice following completion of
a moving job. Defendant objected to two of the four items on
the invoice (the charges for overtime hours and for per diem
and travel), but conceded the remaining charges (for regular
time and for packing materials). Defendant’s full payment
check represented the conceded charges only. The court held

that cashing the check constituted an accord an satisfaction

-4 -



of the entire invoice, specifically rejecting the same
argument that Estate makes in this case (that payment of the
undisputed portion of the bill is not an accord and
satisfaction as to the disputed portion.)

In Flagel v. Southwest Clinical Physiatrists, P.C., 157
Ariz. 196, 755 P.2d 1184 (1988), the plaintiff, a physical
therapist, agreed to work for the defendant as an independent
contractor. His agreed compensation depended in part on the
revenue collected by the defendant. When the defendant
decided not to renew the contract, a dispute arose as to
whether the plaintiff was entitled to a percentage of the
existing accounts receivable or of the amounts actually
collected prior to termination of his contract. The court
held that cashing the defendant’s full payment check, which
represented the amount the defendant conceded was due under
its interpretation of the contract, was an accord and
satisfaction of the whole dispute, notwithstanding that there
were two distinct claims (based on revenues received before
and after termination). The court concluded: ”[Plaintiff’s]
claims to revenues received before and after his termination
are not wholly independent claims arising out of separate

transactions.” Id. at 1190.°

9 The court also rejected the plaintiff’s argument that
the great disparity between the amount paid ($2,803.00) and
the amount claimed ($37,810.00) indicated that the plaintiff

-5=-



In Graffam v. Geronda, 304 A.2d 76 (Me. 1973), the
plaintiff delivered 500 cases of o0il to defendant. Defendant
sold 42 cases, and returned the remaining 458 cases to
plaintiff, with a check representing full payment only for
the cases sold. The check bore the notation: #Full and final
payment for product received December 18, 1969.” The court
held that cashing the check created an accord and
satisfaction, specifically concluding that there was but a
single clainm.

Legal scholars acknowledge the principles set forth in
the cases previously cited. For example, 1 Williston on

Contracts § 129 (3d ed. 1957) states:

Not infrequently, though a claim is unliquidated or the
subject of a bona fide and reasonable dispute, it is
conceded that at least a certain amount is due. While
it would appear that in paying this conceded part of the
claim, the debtor was merely doing what he was
previously bound to do, the law looks upon an
unliquidated or disputed claim as a whole and does not
attempt to set a value upon it, or to define the extent
of the debtor’s legal obligation. . . . By the weight
of authority, the payment of the amount admittedly due
will support a promise to discharge the whole claim.

could not have agreed to accept the lesser amount in full

settlement. The court observed that
[defendant] clearly expressed its intent that the check
was paid as a settlement in full. It may be that
[plaintiff] did not assent and there was no actual
meeting of the minds. However, the making of a contract
in this circumstance does not require such an actual
meeting of the minds. As a matter of law, an accord and

satisfaction occurred when [plaintiff] cashed the check.
755 P.2d at 1190-91.

-6-



See also, 15 Williston on Contracts § 1854 (3d ed. 1972).
In Comment (c) to Restatement (Second) of Contracts, § 74
(1981), it is stated thus:

An undisputed obligation may be unliquidated, that is
uncertain or disputed in amount. . . . An admission by
the obligor that a minimum amount is due does not
liquidate the claim even partially unless he is
contractually bound to the admission. . . . If there
are no circumstances of unfair pressure or economic
coercion and a disputed item is closely related to an
undisputed item, the two are treated as making up a
single unliquidated claim; and payment of the amount
admittedly due can be consideration for a promise to
surrender the entire claim.

See also, Annotation, ”Payment of undisputed amount or
liability as consideration for discharge of disputed amount
or liability,” 112 A.L.R. 1219, 1225-36 (1938).

Corbin provides two illustrations where an unliquidated
claim comprised of several distinct elements may be resolved

by a single accord and satisfaction:

(2) A rate of payment per unit of performance may have
been agreed upon by the parties; but the number of units
may be undetermined or disputed. It may have been
agreed that A shall be paid $5 per day for his service,
but the number of days that he has worked is
undetermined or disputed. . . . The amount due is
unliquidated and doubtful; and a mutual agreement fixing
the amount is an enforceable contract, whether it is a
substituted contract or an accord executory.

(4) The terms of the contract or the meaning to be
given them may be doubtful and disputed. The
performance rendered may be definite and certain, but
the amount to be paid therefor is in dispute, whether
that amount was a lump sum or a sum to be determined at
a rate per unit. . . . According to the weight of
authority, if the debtor tenders payment of the exact
amount that he has admitted to be due, making it clear

-7-



that he offers it as satisfaction in full of the

creditor’s claim, the acceptance of the tendered payment

operates as accord and satisfaction of the whole.
6 Corbin on Contracts § 1290, pp. 168-70 (1962).

The present case provides an ideal illustration of the
principles enunciated above. There is no dispute that Estate
performed some snow removal work at Alta, Utah, pursuant to a
contract that provided for payment on a per unit basis.10
There was, however, a genuine, substantial dispute over the
amount charged. Mountain Bell’s tender of payment of the
difference between the disputed portion and the total bill

was intended to resolve the entire dispute.ll That intent

was clearly conveyed to Estate,12 and Estate understood or

10 The contract specified $85 per removal, or $55 [per
hour] for use of a front end loader. See Exhibit 3, attached
to Mountain Bell’s principal brief as Appendix D.

11 7ripp Transcript of Jan. 13 at 43-44.

12 Mountain Bell’s letter (Exhibit 6, attached to
Mountain Bell’s principal brief as Appendix F) offered the
check as ”payment in full for satisfaction of contracted
services.” It did not state that the check represented
payment for undisputed services. Thus the case at bar is
factually distinguishable from Dillman, where the debtor’s
notation (that the check represented ”“the amount in full to
complete recent buy back on your account”) was vague enough
that the reviewing court held that ”the trial court could
believe . . . that the check was in no way related to
anything other than payment for items actually bought back by
appellant.” 369 P.2d at 298. There is no rational way to

read Mountain Bell’s letter as being similarly vague or
limited.



should have understood the import of it.13 uUnder these
circumstances, applicable legal authority compels the
conclusion that there was an accord and satisfaction when
Estate negotiated the check.

Not only is Estate’s position contrary to recent case
law in Utah and other jurisdictions, it is also contrary to
sound policy. Under Estate’s theory, one who makes the awful
mistake of identifying those portions of an itemized invoice
that are disputed runs the risk that the court will treat the
disputed items as being under a separate contract or
contracts, thereby preventing the application of accord and
satisfaction to resolve the whole bill. Thus in order to
avoid such a result and to enhance the chance of achieving an
accord and satisfaction, the debtor should not specify what
is disputed nor provide any information as to how or why the
amount being offered in full settlement was calculated, but
should simply advise the creditor that the whole bill is
disputed. Better yet, one should pick an arbitrary, round
figure to offer in settlement, so there would be no means of

inferring from the amount offered what was disputed and what

13 Mountain Bell’s letter specifically warned Estate:
#1f you are not willing to accept that sum, $8613.00 in full
satisfaction of the sums due, DO NOT negotiate the check, for

upon your negotiation of that check, we will treat the matter
as full aid.”

-9~



was not. Such an approach makes no sense from a commercial

or a legal standpoint.

CONCLUSION

In summary, the only contention raised by Estate as a
basis for denying the accord and satisfaction defense, that
each ”job” of snow removal work constituted a separate
contract, is without merit both factually and legally.
Estate’s other points are so lacking in substance and merit
that they do not deserve further attention. Estate’s
conclusion that the trial court’s decision was ”well within
the bounds of his discretion”l4 even misstates the applicable
standard of review. On the undisputed evidence in the record
of this case, Mountain Bell is entitled to a finding that
there was an accord and satisfaction, and on that basis the
action should be dismissed with prejudice.

RESPECTFULLY SUBMITTED this ‘ﬁféay of December, 1988.

THE MOUNTAIN STATES TELEPHONE
AND TELEGRAPH COMPANY

By &jé»//%w—

Floyd{A. Jensen, Attorney

14 Respondent’s Brief, p. 12.
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ATTACHMENT A

Invoice from Estate to Mountain Bell



INVOICE

“Landscape and Snow Removal Specialists”

O 3089 Little Cottonwood Road
Sandy, Utah 84092 942-5431

Mt. Bell 8
’ 4747 North 7th Street #212
Phoenix, AZ. 8%014
Attn: Jane PO#06110106
Alta Canyon

N—

CQUANIITY |

iéi;CQim;Pmﬁmmumm_;,,-;_~_,“- B
| Snow Removal with front-end loader & 3 dumps units

1 with plowa. 18 Hra 12-28 thru 12-3d%84 ' 3960,0C
1 . Snow Removal Service 12-31-84 35,00
1 | Snow Remcval Service 1-1-8% _ 8%s.7¢
3 | Snow famoveal Service (1) AM - (2)PM 1-8-89 29%.79
3 I Snow Removal Service (2) AM - (1) PM 1-9-8% i 285,00
3 Snow Raeamoval Service (2) AM - (1) PM 1-21-83 25%.00
\ Snow Removal with front-end loader & 2 dump units '
1 with plowa. 10 Hrs. 1-26-8% i 16%0.00
- __| Sncw Ramaval Service (2) AM 2 (3) PM__1- g _42%.00
CRAENT 1 -30DAYS _ 31-800AYS __ §1 - 90 DAYS OVER 90 DAYS

Net 10 Days. |
Prompt payment would be appreciated. THANK YOU. -¥§

- 31 -
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Alta Canyon

Mt. Bell 8
4747 North 7th Street  #212
Phoenix, AZ. 83014

Attn: Jana PO#06110106

Removal

Service

DESCRIPTION

94

“Landscape and Snow Removal Specialists”

3089 Little Cottonwood Road
Sandy, Utah 84092

2-5431

04/01/83

Snow (1) AM - (3) PM 1-30-85
| 2 , Snow Removal Service (1) AM - (1) PM 2-1-83
() ¢ Snow Removal Service (3) AM - (3) PM 2-4-895
S Snow Removal Service (3) AM - (2) PM 2-5-83
S Snow Removal Service (3) AM - (2) PM 2-6-83
6 Snow Removal Service (4) AM - (2) PM 2-7-89%
4 Snow Removal Service (3) AM - (1) PM 2-8-89
Snow Removal with front-end loader & 2 dump units
; 1 with plows. - 24 Hrs. 2-11 thru 2-12-83
fe Sn u_Bgmgggl_gfgn“g;og;-.nd loader & 2 dump units
L CURRENT 1 .30 DAYS 31 - 680 DAYS 01 -90 DAYS OVER 80 DAYS

Prompt payment would be appreciated. THANK YOU.

- 2 =

Net 10 Days.

AMOUNT

340.00
.170.00
310.00
425.00
425.00

340.00

Fevdl
|

3960.00

!
a

i
-

1

i

~

e ————



3089 Little Cottonwood Road

Sandy, Utah 84092

Mt. Bell

4747 North 7th Street

AZ.
Jane

Phoenix,
Attn:

8
#212
85014
PO#06110106

Alta Canyon

DESCRIPTION

942-5431

04/01/83

2-13-83

1 , with plows. (Avalenche) 18.35 Hrs. 305%2.5%0
2 Snow Ramoval Service (1) AM - (1) PM 2-15-83 170.90 |
3 Snow Removal Servire (2) AM - (1) PM 2-18-83 255,00
' Snow Removal with front-end loader and 2 dump unita e et

1 with plows. 16.35 Hra. 2-20-85 2722.98
2 S8now Removal Sarvice (2) PM 2-21-89 179.Q0...
2 Snow Removal Service (1) AM - (1) PM 2-22-8% 170.00
2 ! Snow Removal Service (2) AM 2-23-85 179.9Q. ..
2 i Snow Removal Service (2) PM 2-25-835 170.00
2 Sn (2> 2-26-83 170.00
CURRENT 1-30nAVY 31 - 80 DAYS 61 - 80 DAYS OVER 90 DAVS

 — J

Net 10 Days.
Prompt payment would be appreciated. THANK YOU.

-3 -




state O

“Landscape and Snow Removal Specialists"

3089 Little Cottonwood Road
Sandy, Utah 84092

942-5431

Mt. Bell 8

4747 Noxrth 7th Street 212

Phoenix, AZ2. 8%014 04/01/83 376% J
Attn: Jane PO#06110106

Alta Canyon

DESCAIRIION AMOUNIT -

-

Service

| Snow Removal (1) AM - (2) PM 3-2-8% 255,00

| () | Snow Removal Service (3) AM - (3) PM 3-3-83 S1070%
3 Snow Removal Service (2) AM - (1) PM 3-4-85 23%.00

| ® Snow Removal Sexrvice (3) AM - (2) PM 3-6-85 428770~

| 2 Snow Removal Service (2) AM 3-7-8% 170.00

’ Snaow removal with front-end loader and 2 dump units - YRS
1 with plows 12.3 Hrs. 3-8 thru 3-9-89% 2062.%0

| 2 Snow Removal Sexvice (2) PM  3-10-83

i ) Snow Removal Service (3) AM - (3) PM 3-11-85 310,00
s | _Sn (3) AM - ¢2) PM 3-12-

=iu% CUARENT '-Wl 31 - 60 DAYS €1 - 90 DAYS OVER 90 DAYS

N

Net 10 Days.
Prompt payment would he appreciated. THANK YOU.

- q -




state O

“Landscape and Snow Removal Specialists"

3089 Little Cottonwood Road

Sandy, Utah 84092 942-5431

-
| Mt. Bell 8
4747 North 7th Street #212
' Phoenix, A2. 83014 04/01/8% ‘
Attn: Jane PO#06110106 J
L Alta Canyon

DCSCRIPTION AMOUNT:

with front-end loader & 2 dump units

| Snow removal

S | with plows. 9 Hra. 3-13-8% 1485, 00

' 2 { Snow Removal Sarvice (2) AM 3-14-85 170.00
: 3 | Snow Removal Service (1) AM - (2) PM 3-16-8% 25%.00 |
‘ 3 Snow Removal Service (2) AM - (1) PM 3-18-8% 255.00 |
3 | Snow Removal Service (2) AM - (1) PM 3-20-85 258,000 |
2 Snow Removal Service (1) AM - (1) PM 3-22-8% 170.00 !
' 3 ‘ Snow Removal Sexrvice (1) AM - (2) PM 3-25-89 25840Q ‘

. 1 Snow Removal Service (1) AM 3-26-8% 8%.00
| = | ana <3) AM =~ ¢2) PM ,
. CURRENT 1.30 0AYS 31 - 80 DAYS 01 - 90 DAYS ‘
_J

-

Prompt payment would be appreciated. THANK YOU.

-~ e ‘25 000
OVER 90 DAYS m

Net 10 Days.

- o



CII® 3089 Little Cottonwood Road

Sandy, Utah 84092 942-5431
! Mt. Bell 8
{ 4747 North 7th Street #212
Phoenix, AZ2. 835014 04/01/85 376%
I Attn: Jane PO#06110106
Alta Canyon
L
N _ DFSCRIPTION _ AMOUNI
| 2 | Snow Removal Service (2) AM 3-29-89% 170.00
| | Snow Removal with front-end lcader & 2 dumps units '
‘ 1 } with plowas. 7.0 Hrs 04-01-89% 115%.00
| ‘ EL e g
| |
{ cunnthA % 1-300AYS8 1 31 -60DAYS 81-6800DAYS QOVER 80 DAYS
*
3 i 30162.%0

Net 10 Days. |
Prompt payment would be appreciated. THANK YOU. '

-6 =



ATTACHMENT B

Estate’s ledger for Mountain Bell account



NATE _JINVOICE & DEBIT CREDIT ACCOUNT _BALANCE ..
Yy | 3558/ ! £/, 2 4P %
- Y Nz 2| fsm ™ sz
S 7, Vg5 | 50
’/7/‘7 % 70 3 oo — L7352 =
PR RS 2 |2 2| 900 250%
T PLAINTIDS ” 3 " o000
5 79 2 704 /575 255
22 o525 7] cos™ Yrso =
2 ,/2'/4 75> / A L7020
InT At 5y | 2757 / 750 °2 502
Fos R W27 e
Zop B 30;5_’:‘”
TE | INVOICE #] DEBIT [ creorr | account savance % |zzse 5| 5007 2552
A =0/Y Fop %2 Sop 2L J E X 7522 /202"
7 |2pe  |/505°° 2u/n5 2 Yor V232,  Bertrso 29762, 72
, Nz Nzzzs. 7 Vi i 7, Lossee | 55375
77875 | —o — % o Y Xk
5455 7o %2 7 2° 7 Er  he 20482, 75
3557 | 28457 2535 22 s, 2774 |7 co= Zosg2. 5%
7o o | fresZ dp7 V3267 “pse G752
Tt = 0 —— e, b psoor | 2p2do 52
s | ovz5e o220 &z 720 | 30082 s0
3¢o> ' | Soo B 5522
fo | g Yy o5 T
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