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LIST OF ALL PARTIES TO ACTION

Petitioners/Appellants. Mast Construction Company was
the Defendant below in C-85-1607, C-85-3067, C-85-4885. Mast
Construction was substituted for Debenham Electric Supply Co. on
December 16, 1986. R-III-1179 to 1185.

Ron Mast: Ron Mast was substituted for Intermountain
Glass and Paint Co. and Marathon Steel Co. on December 16, 1986.
Id. Masts appear as mechanic lienholders at their own right and
also ‘as assignees of various other mechanics' lienholders. Mast
Construction Company and Ron Mast will usually be known
hereinafter as "Masts".

Respondent. American Savings & [Loan Association
("American Savings"), was the Plaintiff below in C-85-4885.

Other parties. Electro Technical Corporation ("Electro
Tech") was the Defendant below in C-85-1607 and C-85-4885.
Electro Tech did not appeal.

Edwards & Daniels Associates, Inc. ("Edwards & Daniels"):
Defendant below in C-85-4885. Edwards & Daniels filed a Notice
of Appeal on December 16, 1986. That appeal, No. 860669, was
dismissed by the Supreme Court of Utah on June 8, 1987 due to
Edwards & Daniels' failure to prosecute the appeal.

Masts are unaware of any other party having petitioned
this Court for a writ of certiorari.
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QUESTIONS PRESENTED FOR REVIEW

I. Is a "Trust Deed" omitting the amount of the loan, name
of the trustee and terms of the secured loan enforceable as a
legal mortgage as against third party mechanics' lien holders?

II. 1Is the court's finding that the Trust Deed was signed
in the presence of the notary against the great weight of the
evidence?

III. 1Is a deed signed outside the presence of a notary but
later "notarized" an acknowledged document, capable of being

recorded?

REPORTS OF OPINIONS

Original affirmance of trial court. General Glass Corp. v. Mast

Constr. Co., 758 P.2d 438 (Utah Ct. App. 1988).

Opinion withdrawn on rehearing. General Glass Corp. v. Mast

Constr. Co., 91 Utah Adv. Rep. 15, __ P.2d (Utah Ct. App.

1988) .

New opinion, on rehearing, from which this petition is taken.

General Glass Corp. v. Mast Constr. Co., 98 Utah Adv. Rep. 53,

__P.2d (Utah Ct. App. December 15, 1988).

STATEMENT OF JURISDICTION
This Petition seeks review of the December 15, 1989 decision
on rehearing of the Utah Court of Appeals. The original
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decision was entered June 10, 1988, withdrawn September 13,
1988, and a new opinion decision affirming on different grounds
was entered December 15, 1988.

On January 17, 1989 Justice Richard C. Howe granted an Order
Extending Time to Petition for Certiorari through and including
February 2, 1989.

This Court has jurisdiction pursuant to Rules 45 and 46, R.

Utah S. Ct., and 78-2-2(5), Utah Code Annotated (1988).

CONTROLLING STATUTORY PROVISIONS
The full text of the following code sections is included in
the Appendix.
38-1-1 to 26, Utah Code Annotated (1974)
38-1-5, Utah Code Annotated (1953)
38-1-10, Utah Code Annotated (1953)

38-1-26, Utah Code Annotated (1953) 57-1-6, Utah Code Annotated
(1986)

STATEMENT OF THE CASE
Respondent American Savings and Loan Association ("American
Savings") brought this action seeking to recover sums due on
construction loans by foreclosing an alleged trust deed covering
real property located in Salt Lake County, claiming priority
over the mechanics' liens of Petitioners (Masts). Actions by
various mechanics' lien holders were consolidated with American
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Savings' lawsuit. This is an appeal from a judgment entered in
favor of American Savings and against Masts in that consolidated
action, wupholding the acknowledgment and form of American
Savings' trust deed and the priority of its trust deed over
Masts' mechanics' liens.

This is a Petition for Writ of Certiorari to the Utah Court
of Appeals, which affirmed the decisions on summary judgment and
after trial of the Third District Court, Salt Lake County,

Honorable Timothy R. Hanson presiding.

A. Parties.

Mast Construction Company was substituted for Debenham
Electric Supply Company and Ron Mast was substituted for
Intermountain Glass and Paint, Inc., and Marathon Steel Company.
(R-II-118) (R-III-1182). For all practical purposes in this
petition, American Savings is the Respondent in this matter, and

Ron Mast and Mast Construction Company are the Petitioners.

B. References.

This matter consists of three (3) volumes of Record and six
(6) volumes of Transcript and Judge's Ruling. Reference to the
record will be made by (R). Reference to the Transcript and
Judge's Ruling will be made by (T) with a hyphen then a Roman
Numeral (I, II, III, IV, V or VI) and then a page number to
indicate the appropriate page and volume of the record, or
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transcript and judge's ruling. For clarity, the date of the

transcript will sometimes be used.

C. Procedural History.

In a pre-trial summary judgment hearing Judge Hanson held
that American Savings' trust deed is effective even though it
was incomplete when recorded, and subsequently twice amended and
re-recorded. (T-I-3), (T-I-4) & (T-I-9). The Order reflecting
this ruling was signed on June 19, 1986. See (R-II-764 to 765),
where Judge Hanson concisely states the issues of fact and law
which remained for trial.

At the conclusion of a two day court trial, Judge Hanson
held that American Savings' trust deed was regular on its face
and conforms to the format prescribed by statute (T-VI-21); that
said trust deed was "executed completed, delivered and recorded
in conformance with the intent of the parties.” (R-III-1014
¥4); that at the time the trust deed was signed the persons
signing the trust deed were not placed under oath (R-III-1-14
¥3) and did not otherwise acknowledge their signatures to the
notary; and that the deed was signed in the presence of the
notary. Id.

Judge Hanson held therefor that the notarization of the
trust deed was a valid acknowledgment, the trust deed was
entitled to be recorded, and adequately imparted notice from
April 8, 1983, the date of its first recordation (T-VI-21),
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(T-vi-28), (T-VI-29) & (R-III-1014 to 1015). The court also
found that work did not begin on the site prior to April 8,
1983. (T-VI-25 to 26) & (R-III-1014 to 1015 ¢3), (T-IV-1648).
Masts and various other mechanics' 1lien holders filed
motions objecting to the Proposed Findings of Fact and
Conclusions of Law, moved for a new trial, and to amend the
judgment (R-II-831), (R-II-845), (R-II-870), (R-III-985),
(R-III-988), (R-III-1006). The court denied the motions,
entering its Findings of Fact and Conclusions of Law on August
27, 1986 (R-III-1012). Masts filed a Motion for Rule 54(b)
Certification Re Judgment on Priority Issues, heard October 6,
1986. In an Order for Entry of Final Judgment dated November
18, 1986 R-III-1175) the district court held that the Findings
of Fact and Conclusions of Law were a final determination of the
lien priority issues; that said issues would be appealable but
for other issues remaining to be decided in the case; that there
was no just reason for delaying the appeal of the lien priority
claims; and that pursuant to Rule 54(b) URCP there existed no
just reason for delaying the entry of final judgment on the
claims of lien priority.
The Court of Appeals in its first decision found that Ron
Mast, one of the petitioners, had actual notice of the lien and
that such notice automatically <caused all the 1liens of
petitioners to be subordinate to the deed of trust. General

Glass Corp. v. Mast Constr. Co., 758 P.2d 438 (Utah Ct. App.
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1988) (copy in appendix).

Masts petitioned for rehearing on the basis that the
Court of Appeals had misapprehended 1law and facts. Masts
pointed out that they were holders of various mechanics' liens,
directly and as assignees, and that if actual notice had been
fatal it would have affected the rights of other lien holders
and the liens assigned to Masts after the occurrence of all
operative facts in this case. Masts also argued that the effect
of the Court of Appeals ruling was to emasculate the mechanics'
lien statutes and would have serious effects on the economy.
The decision had mistakenly found that if a party had actual
notice there would eventually be a construction loan the court
would not need to determine whether work commenced before a
proper recording of the lender's deed of trust.

The Court of Appeals dgranted Masts' petition for
rehearing and withdrew its decision by order dated September 13,

1988. General Glass Corp. v. Mast Constr. Co., 91 Utah Adv.

Rep. 15 (Utah Ct. App. 1988).

On December 15, 1988 the Court of Appeals entered its
opinion on rehearing, affirming the trial Court decision on
different grounds. 98 Utah Adv. Rep. 53 (Utah Ct. App. 1988)
(copy in appendix). The court found the document was not a
valid trust deed but was a valid mortgage.

On January 17, 1989 the Court granted Masts' ex parte
motion for an extension of time to petition the Court for a Writ
of Certiorari, allowing through and including to February 2,
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1989 to file the petition (copy in appendix).

D. Relevant Facts

On March 28, 1983 American Savings loaned $10.4 million to
Oakhills, a Utah limited partnership, to finance condominium
construction. Exhibit P-1 (included in Appendix). A note for
that amount was signed by Oakhills, and American Savings and
Oakhills executed a document titled "Multifamily Deed of Trust,
Assignment of Rents and Security Agreement." Exhibits P-1 and
P-4, The circumstances and questionable validity of the
execution and subsequent recording of that document give rise to
the appeal, which in turn gives rise to this Petition. The "Deed
of Trust" will be referred to herein as Trust Deed, although its
validity as such is not admitted.

The Trust Deed was executed by Charles Akerlow and Richard
Anderson, officers of the general partner of Oakhills. Exhibit
P-1. When they signed the document, the amount of the loan, the
date and description of the loan and the identity of the Trustee
were left blank. Exhibit P-1; Brief of Respondent, p. 5. Some
blanks were filled in sometime after recordation. The deed was
prepared by a title company, agent for American Savings.

The acknowledgment was filled in by Jeffrey Jensen, a notary
public and officer of the title company. T-IV-3 to 6. Neither
Anderson nor Akerlow took an oath. Finding of Fact # 3. R.
001014. The notary stated in the acknowledgment, however, that
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the two were "sworn by me. . . ." Exhibit P-1 at p. 8. The
court below also found they signed in the presence of the notary.
Id. # 1; R. 001013. Masts believe this finding was against the
great weight of the evidence.

In addition to the acknowledgement's statement that Akerlow
and Anderson "appeared before me", the only other evidence
petitioner has been able to marshal on point is as follows:

--Akerlow, <called as a witness for American Savings,
testified he and Anderson signed the trust deed in his own
office, that no one else was present, and that the notary had
never even been to his office. He denied having even attended
the closing. T-II-1380 (Pageé 74 through 81 and 95 through 96 of
the June 1986 proceedings are attached in the Appendix for the
Court's convenience). Judge Hanson disbelieved Akerlow.
T-8-11-86 p. 8.

—--Akerlow signed an affidavit to the same effect, but at a
deposition stated he could not at that time recall whether he
appeared before the notary. T-II-1383. Akerlow's explanation
for his clearer memory at trial than at the earlier deposition
was the realization the notary, whom he knew well, had never
been to his office. He stated he was sure both men signed in his
office, and therefor had recalled clearly that the notary could
not have witnessed the signatures. T-11-1386.

--Stephen Emrick, who attended the closing on behalf of
American Savings, testified that Anderson and Akerlow were
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present, and that the notary was "there for time periods", and
was "in and out" of the room. T-II-1340 to 1342. He could not
recall any details of the execution of the note and trust deed.
Id. He testified Mr. Stermer of American Savings attended the
closing with him. Stermer was not called as a witness by any
party. Emrick has attended about 50 closings involving over a
million dollars each. He did say the closing lasted about two
hours. T-6-25-86 p. 61l. He also testified Ron Mast was present
part of the time. T-12-1340 to 1342.

--Ron Mast testified he has never been to Western Title, the
site of the closing, and had never met Mr. Emrick before trial.
T-6-25-86 p. 126.

--Anderson, the other signatory, testified that he, Jensen,
Akerlow and Emrick were present at the closing, which he said
lasted most of the day. Anderson Depo. at 15-16. He did not
mention Ron Mast being present. He could not recall whether
Jensen was in the room when the trust deed was signed. Anderson
Depo. at 12, 15-17, 20.

--Jensen, the notary public, could not recall Akerlow's and
Anderson's execution of the trust deed, T-VI-7, 8, 14, although
he was well acquainted with both signatories. 1In fact, asked if
he recalled "any of the circumstances of that closing" he said,
"I have vague recollection of Mr. Emerick's name, and his
involvement being in town, discussing some documents with him,
but not a direct recollection of the closing ceremony, if there

-9 -



one was itself (sic)." Partial Transcript of 6-25-86, p. 4. He
continued, "I don't have a direct recollection of seeing 1loan
documents signed, no." Id. He did not recall at trial whether
he was present or not. Id. at 6. When American Savings' counsel
asked Jensen whether he had a custom or practice, he said:

Yes. 1In by far the majority of cases -- in all cases

where it is possible, I am present when the people are

signing documents. There are occasions when I may be

out of the room getting a copy. I may be discussing

something with someone out of the room. . . .

Id. at 8. He also stated, "If I know that person, and I witness
him signing documents, I don't check to see that he has signed
every one while I'm present in the room." Id.

On the date of the closing Jensen's Daytimer contained an
entry "Akerlow, Thomas, Dyer." He explained, "that's what I know
Akerlow's group by." Id. at 10.

Jensen stated that since he was acquainted with Akerlow and
knew his signature, he would have less hesitation to notarize his
signature. Id. at 1l1l.

It is undisputed that work was commenced at the property
sometime in April or May, although Judge Hanson found it did not
commence before the April 8, 1983 recording date. Finding of

Fact # 6 T-001014. The Court of Appeals upheld that finding.

General Glass Corp. v. Mast Constr. Co., 98 Utah Adv. Rep. 53,

____pk.2d (Utah Ct. App. 1988).
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ARGUMENT
INTRODUCTION
The desirability of granting this Petition is underlined

by the recent decision of this Court in Mickelsen v. Craigco,

Inc., 99 Utah Adv. Rep. 21; _  P.2d _  (Utah January 11,
1989). In that case the Court appears to have resolved, at
least under the facts of that case, the question of whether an
acknowledgment may suffice without an oral oath. However, it
points out the area of law is still unclear, and seems to affirm
the requirement that the affiant appear personally before the

notary.

I. Is a "Trust Deed" omitting the amount of the loan,
name of the trustee and terms of the secured loan enforceable as
a legal mortgage as against third party mechanics' lien holders?

The trust deed at issue recited it was between the

"Trustor/Grantor" Oakhills, " (herein

trustee)", and the "Beneficiary", State Savings (now American
Savings) referred to as "Lender". Exhibit P-1.

The next paragraph states that Borrower, in consideration
of the "indebtedness herein recited and the trust herein
created" grants, conveys and assigns to Trustee, with power of
sale, "I[the leasehold estate pursuant to a lease (herein 'ground

lease') dated between
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and

recorded in

in and tol" (sic) the ©property contained in the 1legal
description which was attached as an exhibit, together with
personal property listed,

To Secure to Lender (a) the repayment of the
indebtedness evidenced by Borrower's note dated
(herein note) in the principal sum of

Dollars, with interest
thereon, with the balance of the indebtedness, if
not sooner paid, due and payable on

and . . . the performance of the covenants

and agreements of Borrower contained in a
Construction Loan Agreement between Lender and
Borrower dated P 19 o0 .

In each example above the blanks left are as they appeared in
the original as recorded. Exhibit P-1. Nowhere is the amount
of the debt or the identity of the trustee contained in the
instrument. And the terms of the loan are also absent from
this, the only document recorded.

The Court of Appeals began its analysis by correctly
pointing out the distinction between a mortgage and a trust deed

in a "lien theory" state like Utah. General Glass Corp. v. Mast

Constr. Co., 98 Utah Adv. Rep. 53, 55. The court found the

document could not serve as a valid trust deed since it does not
identify the trustee to whom it purports to convey title. 1Id.

However, the court went on to agree with the trial
court's alternative conclusion that the instrument recorded is
operative as a mortgage despite the omissions. Id. This Masts
believe was in error.
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As the Court of appeals itself states, a mortgage is not

a title-conveying instrument. Id.; Bybee v. Stewart, 112 Utah

462, 189 P.2d 118 (1948). The instrument at issue clearly
intends to convey title in trust to a trustee. American Savings
is merely and expressly the beneficiary. If title is conveyed
to an unidentified person, surely no interest is conveyed. The
Court of Appeals has taken the mistake of American Savings, and
tried to remedy it by calling it something else. This would
require the Court to ignore the lanquage which is contained in
the deed.

As indicated by the above, as written and with the
omissions much of the deed is nonsensically vague.

While the provisions of § 57-1-14 (1986) are merely a
suggestion of what a 1land mortgage might contain, Utah's
legislature must have included it to indicate some formality and
some inclusion of basic terms is necessary. Surely a gross
deviation containing almost none of the suggested elements
cannot pass for a legal mortgage, except perhaps between the
parties. Here the Court of Appeals' interpretation closes out
innocent mechanics' lien holders in favor of the draftsman of
the defective instrument.

"[Tlhe mechanic's lien law was enacted for the benefit of
those who perform the labor and supply the materials and . . .
the lien claimant's remedy should not be limited without a clear
mandate from the 1legislature requiring such an effect."
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Mickelsen v. Craigco, Inc., 99 Utah Adv. Rep. 21; P.2d

(Utah Jan. 11 1989). In Mickelsen this Court found no clear
legislative intent to support its cutting off of these lien
holders. To protect mechanics' lien holders, the courts should
construe the statute creating mechanics' liens broadly. Bailey
v. Call, 100 Utah Adv. Rep. 11, 12 (Utah Ct. App. Jan. 12,
1989). The Court of Appeals did not have the benefit of either
Mickelsen or Bailey in rendering its decision.

The Court of Appeals 1looks to the intention of the
parties, but to the wrong end. 98 Utah Adv. Rep. at 55.
Indeed, the intent of the parties controls in deciding whether a

document is a mortgage. Hallstrom v. Buhler, 14 U.2d 111, 114;

378 P.2d 355, 357 (1963). Here the intent was not just to
create a security agreement. The obvious intent was to deed the
property in trust. The lender having failed to accomplish this,
no effective transaction was consumated. No particular form may
be required for the mortgage, but the intent of the parties must

be shown. Bybee v. Stewart, 112 Utah 462, 189 P.2d 118 (1948).

Here it is not.

The Summary of Utah Real Property Law, BYU (1978) Vol. I

§ 9.55 recommends a mortgage might contain consideration (which
this does not), description of property, habendum clause, the
covenants, due on encumbrance clause, charges, insurance and

taxes, and the mortgagee's right to possession.
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Purported mortgages are construed strictly against the
party responsible for the drafting (here American Savings).

Crompton v. Jenson, 78 Utah 55, 1 P.2d 242 (1931). Here lack of

a trustee is similar to lack of a payee, which would render a

mortgage invalid. Summary of Utah Real Property Law, BYU (1978)

Vol. I § 9.69, 9.72. Courts will not torture the meaning of a

document to make construe it as a mortgage. Pearce v. Shurtz, 2

U.2d 124, 270 P.2d 442, 444 (Utah 1954).

II. Is the court's finding that the Trust Deed was
signed in the presence of the notary against the great weight of
the evidence?

The Court of Appeals rejected Masts' argument that the
deed was invalid because it was signed outside the presence of
the notary, saying Mast failed to marshal the evidence and show
the court's finding to the contrary was erroneous. The finding
may be overturned if it is against the great weight of the

evidence. Bailey v. Call, 100 Utah Adv. Rep. 11 (Utah Ct. App.

Jan. 13, 1989 (dealing with mechanics' liens), quoting Utah R.
Civ. P. 52(a). Mast believes it did marshal the evidence in its
briefs before the Court of Appeals (see, e.g., App. Brief pp. 6,
7, 13, 14, 15, 26), but, sensitive to the criticism, this is
done in the foregoing summary of facts.

In sum, of five possible witnesses, one did not testify,
one said no notary was present, and two, including the notary,

did not recall.
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The burden of proof is always upon the party who seeks to
establish a fact. The burden of proving the validity of the
notarization is, and always has been upon upon American Savings.
Utah Rule of Evidence 301 deals with presumptions and is
substantially identical Federal Rule of Evidence 301. FRE 301
states that a presumption does not shift the burden of proof or
the burden of persuasion on an issue. The burden always
remains upon the party on whom it was originally cast. 12 Fed.
Proc. L. Ed., §§33:67, 33: 69.

Respondents are aided in this burden by the presumption
that notaries have properly carried our the duties of their

office, including the acknowledgment of documents. Farm Bureau

Finance Co. 1Inc., v. Carney, 605 P.2d 509 (Idaho 1980).

However, a presumption is not evidence, and it disappears
entirely upon the introduction of any contradicting evidence.
When such evidence 1is introduced the truthfulness of the
presumed fact is determined exactly as if no presumption had

existed. Bank of Washington v. Hilltop Shakemill, Inc., 614

P.2d 1319 (Wash. App. 1980); Sheehan v. Pima County, 680 P.2d

486 (Ariz. App. 1982).

Here the presumption that the notarial acts were validly
accomplished was defeated by evidence and testimony to the
contrary, shifting the burden to Respondents. This is
especially true in light of the fact the acknowledgment perjures
itself, stating falsely that the signatories were sworn under
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oath. This falsity is undisputed. In the Farm Bureau case,

since there was sufficient evidence to find that acknowledgment
was false and not merely incomplete, the presumption of
reqgularity in performance of notarial acts was overcome. Farm

Bureau Finance Co. Inc., v. Carney, 605 P.2d 509 (Idaho 1980).

See also 12 Fed. Proc. L. Ed., §33:68.

The presumed regularity of notarizations is overcome by
evidence that the notary failed to require that the trust deed
be signed in his presence and failed to require an oath or

affirmation. See Farm Bureau Finance Co. Inc., v. Carney, 605

P.2d 509 (Idaho 1980).
Respondents have failed to prove the trust deed was

properly acknowledged, despite their burden to do so. 12 Fed.

Proc. L. Ed., §33:69.

III. 1Is a deed signed outside the presence of a notary
but later "notarized"™ an acknowledged document, capable of being
recorded? |

The Mickelsen case, supra, found that no oral oath was
necessary, so long as an oath was provided in the language to
which the signatories signed their names. 99 Utah Adv. Rep. at
22. In this case there was not such a "correct written oath or
affirmation." Exhibit P-1 pp. 7-8. So even under Mickelsen the
failure to require an oath--oral or written--may invalidate the
deed as against a third party mechanic's lien holder.
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And Mickelsen pointed out that "it must be signed in the
pPresence of a notary or other person authorized to take oaths",
which it was not. Id. (emphasis added).

That case expressly did not upset Helsten v. Schwendiman,

668 P.2d 509 (Utah 1986), requiring the affiant to appear

personally in front of the notary. 1Id. at 22.

CONCLUSION

The deed as written is so incomplete as to be vague, and
does not impart notice to third parties or rise to the level of
a valid mortgage. Nor, as the Court of Appeals concluded, can
it be a trust deed.

Finding the deed was signed in the presence of the notary
is against the great weight of the evidence. Because the notary
did not actually see the singing, and because there was no
actual o&th, written or spoken, the deed could not be validly
recorded and may not prevail over the liens of these mechanics

and materialmen.

RELIEF REQUESTED
Petitioner requests a Writ of Certiorari to the Utah

Court of Appeals, and reversal of that court's decision.

Respectfully so petitioned the second day of February,

v

Mitchell R. Barker

1989.
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APPENDIX I

TRUST DEED AS ORIGINALLY RECORDED

EXHIBIT P-1



WHEN XECORDED MAIL TO

State Savings mnd Losn Association
3%3 East Main Street
Socktan, Callf, 95202

3775602 SPACE ABOVE THIS LINE FOR RECORDER'S USE

MULTIFAMILY DEED OF TRUST,
ASSIGNMENT OF RENTS AND SECURITY AGREEMENT
(Security for Construction Loan Agreement)

THIS DEED OF TRUST (heremn “fnstrument™) 1s made this ... .28tN . dayof ... March
19.83.... among the Trussor/Grantor, .DAXHILLS PARTMERSHIP,. 2 Utah. Limited Partnersmip..

whose address u C/Q..Pacific.Mestern Industries,. Inc....68.South.!ain.Street,..Salt. Lake City,
(herein “Borrower™), Utah...84101

. (herein “Trustee™), and
the Beneficary. STATE . SAVINGS. AND.LOAN. ASSOCIATION

s ....corporatign. ... orgaruzed and esisung under the laws of .. the. State of California. .
whose address s 343 East.Main Street, Stockton,.Lalifornis...85201
. (herein “Lender™).

BosROWER, 1n conssderation of the indebiedness herein rectied and the trust herein cressed, urevocably grant,
conveys and as.igns 10 Trusiee, in trust. with power of sale. {the leasehold estate p 10 2 lease (herewn “ground
lease”) dated ... between

and

recorded 1n
. n and 10° | the following descnbed property locsted 18
the County. of Salt Lake Sute of Utah:
© Duiver brashrend ol f o complvad
See Exhibit "A", attached hereto and incorporated herein by
reference.

_ond
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Tocerner with all buildings. improvements and tenements now or hereafier erecied on the property. and all
heretofare or hereafter vacated alley» and wreets abutung the property. and all casements. nights. appunienances, rents
(subject however (0 the assagnment of rents 10 Lender herein ), royalties. mineral. ool and gas nghts and profits, water,
water nghts, and water suxch appunicnant w the property, and all fziures. machinery. equipment. engincy, hodlers,
mancraton. huliding matenals. appliances and gouds of every nature whatwever mow or hereafier located in, ur on,
or used. or mmnded 0w hc used 10 cunnection with the propenty. including. hut not imsed 10, those for the purposes of
supplying vr disind g ' b y. gas. water. air and light: and all elevaton. and related machinery
and equipment, fire pre and e:ungmshm; apparatus. secunty and acvess | plumbing. bath
tubs. water hesten. water closets. sinks. ranges. sioves. refngerators. divhwashen, dnposals, -ashtn. dryers, nmnp
storm windows, siorm doon. creens, blinds, shades. cuntaims and cuntain mds. murTons. cabeaets. paseiling. rugs.
sttached floor covenngs. furmiture. pactures. antennas. trees and planis. and

: all of which, iniuding repl and add thevrew, shall be deemed
%0 he and remain 3 pant of the real propenty covered by this insirument: and all of the foreguing. ingether with said
property (or the leasehold ectate in the event this Instrument n oa 2 leasehnid) are b ferred 10 as the

“Propeny”

To Secimt TO Linoiz (a) the repaymem of the imdecdness evdenced by Borrower's aocwe dated
(h “Note™) in the pnaapal sum of

............. Dollars,

with merest therewn, with the halance of the indetwed of mot pad. due and peyable oa
... and all renewais. extemions and modificauons thereof: (b ) the repayment
of any future aduasa. tnh imesnt thereon. made by Lender w Burrower purnsuant w paragraph 31 hereof ( herein
“Future Advaacer™); (¢ ) the performance of the covenants und a'm of lnnn'!' comtaned in a Construction

Loan Agreement between Leader and Bormwer dated . - if any. a3 provided ia
paragraph 25 hereul. (d) the payment of ail other sume, -nh mmN meum. dvnwd ] Mu herewith ©
protect the sevunty of this instrument; and (¢ ) the perf of the aes aad agreements of Borrower hereia
coatained

Bormwer covenants that Bormrwer 1 lawfully seived of the extate herey conveyed and has the night  grase,
convey and asgn the Propenty ( and. if this Instrument n on a leasehold. that the ground lesse & i full force and
effect without modifcation except as noted ahove and without default on the part of ewher iessor or lessee
thereunder ). that the Property i usencumhered. and that Borrvwer will wasrrant and defend generally the tele 1 the
Property against all (laim« and demands. wbyect 10 sny easements and resinCuons lissed in 3 schedule of excepuons
coverage 1a any utle ace policy g Lender’s w the Property.

(pegw 2 of 8 pagen)



Usiferm Covensats. Borrower and Lender covenam and agree as followy:

L. PAYMENT OF PRINCIPAL AND INTERFST. Gorvwwer shall prompdy poy whoe ¢ur the pranpel of oad s oo the mdvbmdanny
Cndensed by the Neow. any prepayment and low chargrs provided » the New snd off oth © wan wewed by e leswement Rl

: § vaotnusmummommucn Subpet w appixsiie low or w & sEre wemer by Londer. I--d
9oy ©@ Lender on the day ty o O Wuven e poyebir wader the Now (ar oo sasther dsy dougnewd » wvmag by
Londer). vaul the Now n pesd = (ull, nmtm"—ﬁ ) oqual » ean-rweifh of (3) she yeorty wamt ond weer roes sad wam sad’
amrnmenn ohch may he levard o the Progenty. (b ) the yrorty ground rean. f 20y, (¢) e yearly presuem mmelimess for Srv ond other hasard
-n-n«buwadunm-nmmvhm-wmwm.miwulhm
for o smy. snd (¢) i thi lnstremee: @ o8 & iesevhaid. the yeorty Gasd rewr f any. * ader the greound’
b-ﬂ-nmwmmfm*--nm--md“u‘*u“, w theven!
Any warver vy Lender of 2 requerement that Barvower pay wurd Fondh may br wveled by Lender. m Lender's ssic dncrwusn. ot say ome wpoa
asuce 1 wneag 1© Borvewer  Lender may requare Borrower w poy 10 Lender. i advonce. such sthey Funds for other wars. charpe. prevasema.
and ) wwh & o the Proprrry whuch Lender wiall resesnshly doem asmmmary  prowc Lewder
marresn ( herewn “Ouher | =1 Usiew d vy applcabie law. Lendey moy woquee Funds for Orher impounses » be pasd
nl-n-«-.bq-.a-mw-um-”

The Fuads shall be heid 1 an s} the de - of ohuh o7 wansed ot guersasred by o Federal or mame ageacy
(metuding Lender if Lender o wuch o8 wvunounn ) Lender whall spply the Fuads © poy sing raens. renm. tanes.
snd Other impumaons w long a1 Borrwer 1 ant 1 hreach of say o ag o & - che b Lenger vhall make a0
charge for w0 hnlding and apniysng the Funds. snalyang sad accoum of (o venfying snd comguing wasd surmenss sad biils. sairw Lender poys
Borrower werest. carmngs o pricfits o the Funds and applcabic ow prrmus Lender 8 Mmase wuch o charge  Borrewer and Lender moy spree »
oNUAg 41 the ime of exevuinmm of the Inurement that merest on (he Funds shall b Past 1 Borrowe:. sad eniess wch agrvemen 8 Gade of
APPhcable law requenes iierest. armags o PRt 0 he Pasd. Lender shall ase br ¢ % pay & any weren, 83 or prebkn ca e
Fuads Lender shall pve 1o Bowrower. wihout chacge. an snausl accovaung of the Fuads 1 Lender's asrmal format showwag credns sad debom ©©
the Funds and the purpone for whah each dehnt n the Funds we made  The Funds ore pirdgrd »s sddumanl wcunty for the weme wcused by the
lassrement

I the smount of the Funds heid by Lender ot the nme of the snnus! sccountng thereo! Jhall escred the smouss deemed arcrsery by Leader
® provsde for the payment of waier and wwer raies. Lases. mwen sad Orher impounons, 24 they fal! due. sech
eacews shall be aedied w & oa the nest iy Tl - M of Fondy due I o4 smy ume the amount of the Funds held by
Lender shail he ievs than the amount deemed nevenary by Lender 0 fay eamer sad wwer foes. Lones. 1t ance pre rents sad
Onher Imponicasns. as they (all due. Bawrrower shall poy o Lender sy smnum SFcAry &) make up the dehuarncy wahen tharty days sfier asuce
(rom Lender w0 & requnung pay theren!

Upun Borruser's bresch of any amensnt o 48! of & n ches & Lender may apply. s say smouc.t sad  say order 21
Lender shall determine 1n Lender's wie draretum. sny Funds heid by Lender a1 The me of saplasiust §1) 10 Boy rBN, Fents LASES. MarILments.
W urance premiums and Other Immumstinm whuh sre aovw o will hereafier hecrme due. OF (4 ) oy ¢ cTeUst againt s sevured by tha Insirement
Upon payment s full of all sume wvured by thn inurumen. Lender \hall prompely refuny w Burvnwer say Funge heid by Leader

1 APPLICATION (JF PAYMENTS. ( nlese 4nin ohic (a0 provides othe . off pay ty Lender (rum Bnrrower vader the Now
o thu Inurument Jhall he appised by Lender 1n the lidhaing rder of prusty (1) 28uswnn payahle w1 Lender by Borrower ender peragraph 2
hereol. tu) imerest payahle on the Nene. L) PNl of the Newe. (1v ) mierest payshle 1 advames Made punuant « Paragraph § hereul. (v
Prncipal of sdvame Mmade purwsant w Paragraph & herenf, (vi) smeres Rayshic e a0y Fuiere Advamr. provided *nat if more thas nne Fuiere
Advance u utianding. Lender may opply Nuyments reverved ammmg the smounts of Metren payshie ne the Futore Advame m smh arder a1
Lender. in Lenders mie dinretnn. may determine. (su) prnanel of a0y Futere Advame, prwded that if muwe then ane Future Advence u
sutsanding. Lender may apply foyments recerved among the pamspel halanors of 1he Future Advamt . 18 wach ceder 2« Lender. m Lender's wie
ducTeunn. may determine. and (v ) 4n iher sums sevured by the inurement 8 wah arder as Lender. st Lender's opee 1. may devermne;
provided. howerer that Lender may ot Lender's amnm. apniy swy womn fayshie punasnt & parsgranh £ herend prue w meeren on sad preaipal
of the Noe. hut wuh 4PpPlacinsn hsil mnt itherane offect the weder of rnny of spfinstam wpeased m tha peragraph 3

& CHARCTS: LIFNS. Rorrovmer \hall pay all waier and wwwer raers. /e L33, suewenn. | and Ovher | e W
the Propeny ot Leader's optu 1a the mannet prwaded vader foragraph 1 herend or. if mu puid 10 vh manner. vy Bncrower mabing foyment,
when due. durectly W (he Payee IRerent of 1 s h (ther mannet o Lender may deugnase w wnung  Bivrmewer Whall prompnly (wranh © Lender all
aouces of amownts due ender thn Paragraph 4. and 1n 1he event arrower hall mabe Naymem guectiy. Biwwrwer \hall prmply furmah 10 Lendet
reeripts evidening wuh payments  Rarrower il prommiy draharge any hen whah Ao nr mav Aave. Srusrty over of equainy s 1 the ke of
thas Insirument. and Burrewer whall pay. shen due the cdaime of all peramn wpplyng lahor or maweny's we or m cmae-mm wxh -3 Propeny
Wahout Lender's pror warten permissan. Bivrrovwer Vol mu affvw any sen méerus @ (e imurument &. ke perfevied aganu the P operty

S HAZARD INSURANCE. Burnveer Jhall heep the imfnwements anw Canang of Aeveafier creceed on the Propenty meered by camers 41 al!
omes st a1y (0 Lender against kims by fre. Radards imivded onhia the wwrm “easrnded unerage ™. remt iow snd wah (ther Razardy. casuaines
hatrines and comungenaes os Lender (and. if the imitument n om 4 ieseinild. the ghend ieawe ) Jhall require and 1 vh amowan and fiw vt
penods as Lender shail require  All premiumm on inursme prican Jholl he pasd. ot Lender ' apam. 18 the monner provided wader paragraph
heveol. or by Burrower making Peymeni. when due. dwe.tly 1 the IMET. o @ unh TheY manarr 2 Lender Mmay dengnan 1 wnnng

All imurance poluaes and renew sh theren! Whsil he m 4 furm scepabie ©0 Leader 3ay Whail muiude & uandord mongage clame m favor of
oad 1 form accemabie 10 Lender  Lender \hall have the ngin w hnid the pniscan. snd Rurrower Whall promprly fermeh wi Leader ail rencws
aouaes and il reanpr of Nead Premeeme Ao iesst therty deys PN W the C3MrLOR €W Of 3 priay. Bnrewer whall deirver 1© Lender 3 menews
polscy 18 form winlacton w Lender I the Inurument n o 4 leawrinid. Borrower shall (urmah Lender & dupin sie of 3ll picars. remewal souces
maewal priuins ond rrveIs of Paid presers if. by vintue of the grwad lrsw. e @A rhevrn! may et he wepied by Bnrrower 10 Lender

In the evem of lows. & hall grve J wnnes aouce W the Mrsace cormer snd w Lender  Borrower hetely swrhonars aad
empowen Lender as atturney-in-fant fir Baortower wv mabe prvnsi of ke, 10 sdyust 30 .UMPRImne 39y clasm under Mauraace POICIFL. 1 APPEAT
06 PrACCIIE 3Ry HUOR afrung (hom _l 1Wreme MdnIes. W (vt Sad rCEIVE Wnaraace preceede. and 1o deduct therefrom Lender” serprnan o

FLEL T Wiunh p gs. rensded Aemever. (Rec muieny concented m N ascagraph 1 kel requere Lender w3 wcu sy csgrase
ur 1ahe any stirn hercunder Inm-ﬂ tunher avihonaes Lender. a1 [ enders nfinm (a) 10 Lnid the halamr of such precreds 1 be ned 0
embure Burrrwer for the wnt of FRRUIRIER o repesr of the Prorery of (8 ) W o Ply ihe halame of wnh prareds i the payment of the wmy
weured by thi insirement. whether or am thes due. -mmdmumnm}mt‘-nm.-md
whe lesor ender the ground iease if thn (nacrument » ne 2 ivssrhnid )

Ntﬁwmmwhhmmmmhm-dm‘mdhm,ﬁmuu,p
9 the equvaient of ns angnsi cond. of wach other condeuse s Lender Moy spgeove 8 onuag l‘“ﬂ-.y,.l.m'lﬂs

! duh of sad p on Laender's spprovel of wch plane ond b of 20 4 y © Lender. esmracror's
-u X s h waven of lem. swern of mech and imre sad wch ethey evdence of coms. prreraiage

J of of pa ond 'f dn-wu,_mw If the wauronse presseds sre
”uwmnmdthmmnnmlwm sy wach 3pph ¢ 0 pracpe! vhall sot e3srad of pesipoas the due
oy of the mamhly 'l ferred © » h 'uzw-m-n.......(..a_..u..... If the Pragerry » wid
Purusat 8 paragraph 17 heren! o if Lender scqueres aeie w0 the Progeny. Lender shall have olf of the ngi. weiz sad marrew of Borrower » sad ©
S0y aursnce Poiuwrs sad varsrasd Premwms theresn sad 1 snd © the from sey = the Progerry prer o such ssie or
asquanon

& PRESERVATION AND MAINTENANCY OF PROPERTY: LEASFNOLDE Bervouyer (4 ) sholl o comms wame 6 PrTist MRS OF
downorsuon of the Pregerty. (b ) shali ast seandss the Pragery. (<) shall remen = P grampely snd » ¢ pood sad wert manishe maane ofl
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(€) shall Lasp the Progerry. matud [N y sad O —
[ y ead apph --h—m-h-—-m-unn--.—lmmu-‘n.-um
ada sad roq of say g= Sody ® the Properry, () sholl provade for projrumns) menagramess of
e Progerty by ¢ ressdenssl wers! fwegeny facwey w0 Lender pur e P by Lrader © onang. eaise wch
Soquuremem shell be warved by Leader  wnaag. () shall grasvally eperam sad masmam the Properry m o monasy 1 Fase MOLMOn reml
ond (3) chall pve asuse » oneag 1 Leader of sad. vairn sherous doucwd @ onang My Lender. sppear » sad drfend say semen or premseding
Pursruag 1 sfect the Propenty. the weury of th (asremess o ths Nghe of powen of Lender  Newher Borrowet ase sey waem or esher gavese
thall remove. demoinh of /.47 dny WRgTOVETES: Sow raaumg o1 bevesAer vemsd oo the Progerty or 8y farwre. cqupmreL. Machmery o
appissast w or oo the Progery camspr hen » she ol of fasuren. v sad op wwh arws of bhe Lnd

¥ che lassrumens ® on o lnsarheid. Berve oer (1) choll camply wub the provauses of the grousd leses. (8 ) shall g unmokon SvEEre Gomme
® Londer of sny defauh by ksase vadet 1he grouad lesat o7 of sey ssuce marvved by Berrewer (roem wch s of sny defavh uader the grovad
h—nm(-;ﬁw“mnum-muﬂu—un-mm“-wﬁm
days ot such epusa tacames exevansble. (v ) shall grve unmedist wrnes asuoe 1o Lender of the of sny
onde? the pound izser by 20y parr) thevew aad. if requared by Lender. Mnm-hmtmwamn\-ddmh
mnmuﬂmmu‘mnﬂwmwnhmhl.ntvuu-ln.-ﬂ-.—‘w*pdh
ond delsver 10 Lander the lemer's det. f a0y Do heved) exprealy sad smgm @ Lender the
dem.-d-lhv-‘hw i o amt sarh run wuh ihe laad. b Lender thall hote ap hobdry wnh
EPEE: 0 such GIVCRANE S5Y 38) Clhe! GBITRAKY Contmnrd W e geund lesse

& shail ast the izasekold eusw sad hovers emaveyrd ser wrmment or canarl the graesd lrser cvseng sad euse
aad muwrwin. aad Borvower shali ast. withews the eaprew wnmes esment of Lenuer sher or amend wad ground kesse  Bervower cossnoon sad
Agrens that theve thsh ase be & Merges of the greund lease. or of (he irasrheid uaw creswd theredy. wuh the fee eusw covered by the grouad
lesnr by reason of wied (zssrheld eaiane of wnd for emaee. or say Pont of ewher. m-u--m wairws Loader «hall comsent w0
wnuag © such merger: o Borrower shall acquure such for emase. thew the shall ond wnhow further acusa be wread »
5 ® bosnme 3 e o8 wch fee e

9. USE OF PROPERTY. u&-wnm*m-*u&u“w-ml—mu-“m-
the wee for winch all or sny pan of the Propery wes iended 31 the ume thes ) e shali ast mensw or acqurce o 3
change w the 10mag closshcance of the Propenty wuhew Lender's prer wnnes epmeent

& PROTECTION OF LENDER'S SECURITY. I & fash © o the ad oy - thas § o f smy
mumu-u-n-d'm-ﬁtumm.dtm-h—wdhmm-:quu-lh-d-c—m
Y. cade or Age L X dvag » bast or deards then Lender a1 Lender's opuoe may
mwwuamumm“mmuu*muumnn Y. & us woie & 10 prowct Lender's wnevest.
mcluding. but 80t kmued 10. (1) dubunemen: of smomey's fees. () entry upon the Property © make repain. (w ) procurement of sausfactory
as provaded 1 peragraph ¢ hereofl aad (iv) of chas § ® 08 & lesarhok of any opuoe 1© renew or ezirnd the ground

lasee on behalf of Borrower and the cunag of any defauit of Borrower i the wrms snd condwnas of the ground lease

Any amounts dubuned by Lender purinant 10 o paragragh &, wuh weeren the shall éd of &
wmrured by ths Instrument Unlews Borrower sad Lender agree 10 other werms of pay memt. such shalil be 1y dut and pay and
shail bear imeres: from the dase of dubursement 21 the rase sised W the Nosw uniew caliecuce from Borrowes of weeres: a1 sch rase wowid be
mnmﬂth- » whuch event wch amwuets thall hear wmereu ot the lghert A whicn may be coliecwed from Borr e wnder

aw heredy U and agrens that Lender whsil be swbrogated 10 the hen of any mongage or ether wn ducharged 1a
Munuﬂ by the indetrrdarss secured hevedy  Newttuag costamed = U paragraph § shall requise Lender 0 wcwr asy cspraee or wie sy
acmon herevader

9. INSPECTION. Lruder may make or cavar ' be made resssushie etnes wpos sad mapecucns of the Property

16 BOOKS AND RECORDS. Borrower shall haep snd mamcacn &t sl umes ot Borrower's adédrens siascd heiow. or sach osher placr as Lender
|may spprove in wnuag. compiese 20d actwiare buoks of scrownt aad records adequiie 10 reflect corvectly the resvin of the ogerauon of the
Property and copees of all wrmeen coRiracts. ieases and other watrvmens wanh affect tae Property  Such Seoks. ATOrds. COBMracts. ieases and other

matruments shail be subpc W and wnp 3t amy e ume by Lender Upoa Lender s request. Borrower shall (uranh w

Lender. wwiun one hundred snd rwenty days afier the end of each hacal year of I a bal sheet 2 of meome and expenens of

ﬁhopnyu‘n of ch b each w o Mn‘m‘whﬂ—un‘ of Lender shall requare. by aa
hed publx & shall furnmh. wuh the loreg and st 29y other nme wpon

Lender's requent. 2 reme acheduie for the Property. by & . oh |hn-du¢-|-.nl(-uammmm

he iease caparation dase. the rest poyahic sad the remt pasd

15. CONDEMNATION. Borrower shall prompily acufy Lender of amy acuom eor g 0 any ur other whing.

whether direct or ndurect. of the Property. or pan ihereof. sud Borvower shall appear @ and prosecwie a8y such acuun or pracrediag vaiens
otheroue duecied by Lender v wnung  Borrower awhonans Lender. 4t Lender's opuos. as snioraey-n-facy for Borrower. 10 commenee. appear in
wd prosecuic. is Lender’s or Rorrower's Rame. any scuse of (WOCIRdRg feisuag 10 38y condemaauon of other Wakuag of the Property. whether
durett or ndurect. snd 10 wTlic Of COMPromume any claum n wuh uch conde or other wbing  The proceeds of aay sward.
payment o¢ clam for direcy or M CORRETEE & wwh sny condemAruOn or other ahing. whether durect or darect of the
Progerry. or pan theveof. of for coaveysaars i wv of coad>mastion, are hevety amegned ® aad thall br pasd 0 Lender whyect. of the iastrement
B o8 8 irasehold. W the nght of ieweor uader the grownd iease

Borrower amhonzn Leader so apply such swarda. pe o & aher the dad of Leader's eaprmnes acwrred m the
esllecuse of such amounu. 21 Lender’s opuoa 10 reuoraude of repar of the ProgeTty or 1© paymens of the wms woewed by the imsuremenc.
whether or asn then due. 18 the ordet of apphcauon st forth w paragzaph ) hervel wuh the Salaace. o aary. 0 Borrower  Usiew Borrower and
Lender otherwue agree e wnuag. any of © pracps! shall ot eswrnd or poupnae the dur daswe of the monthly wntalimenc
sferred © » paragraphs | sad 2 hereol or change the amoumt of wch msalimenn  Borrewer agrows 1© eaecwie wuch further evdense of
samgamest of any swerds. procevds. domagn er clumm » wng wuh such o whuag s Lender may mqure

12 K)IIO'!IMWNOTIM From ame © ume. Lender may. &t Lendet's opuon. wwthout Gving Souar 1 6r Shismag the

of B L ot sugm or of any pemsse hrmhoider or guarsswon. wwmhowt hatuwy oo Lewders pen sad
--m-m.mu-m-luy or agn of b » the §i eswad the ume for paywem of ud mdebwrdnen
o1 any pan theveo!. reduce the Peymenss thevon recase shyons habie oo any of 1aid mdeberdnrn. SCERPX 2 renewal aoee or asers thevefor, mad:ly
e wrms snd  me of pay of wad mricase from dhe ber of s lastrumem any pant of the Progerry. whe or Arieass othet or
sddsaonsi . mmm’mdmm COERE™t W sy map or plas of the Properry. » the g7 ag of swy o =
.y or ag mw-mwi“u-ﬂy*md-ﬂuwd—“dmﬂu
o change the of the poy Any acuses wire by Lender punaset w the wras of tha paragaph 12
shall st afiect the obligs of B o b s o sangm 1 puy the wme d by o sad ©© obu the

ol & “‘mu—nﬁutmd-ﬂm-—w— panaeniug or sther enuty fov peyment of the &
odeticdasm werured hevedy. sad svhall ast afiect the hew o pronwy of lara heveo! oo the Proger y mmu;uﬂnlnnun*miﬂ
Gharge Wgrher Wik such Siir WEUrSast Prewsuan sad SSrury’ fors as mey bt mourved i Lemder's opuca. for amy such scuse o wiew &
Basvener's mquem

13 RIRBIARANCT BY LINDER NOT A WAIVER. Asy lerteensam by Lender @ carvamng sy ngit o7 emaedy hevswader. or atheveus
affarde ' by sppicadie law, shall ast br 8 wasver of or praciude the caercme of sey nghs ot emedy The accrpraser by Lander of poyment of sny _
am muwd by the (oureews: sAev she dur dase of wuch poymen: shall ase be ¢ warver of Lender's nght ® enther quure Prompt peyment whes &
due of all other sums o wcredt or @ semiar 3 defonh (or (adure » maks promm pay The of or the poy of aags ™
-n-h-uwnunnmn-h-mdwnw-mamdmmmhuw”
-Mwu_dmnum-ﬁ-_‘vmiuIlhd*m-u-mhmlﬁui-w

of sums sumervd by tha | Pars
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s aad the of she b

1% UNIPORM COMMERCIAL (OO SECURITY ACREEMENT. Tha iruremew o cuveded © b ¢ soousnty agroemont pusmans © the
Umform Commeras! Code for sny of the urms sprabed sbove & pan of e Prgerty vhach snder sppiunbie e moy b¢ sigew » ¢ sxuney
ves pursusm » the Usslorm C ! Code. sad B hoveby gream Leader 5 scunty wwrnw » wed ean  Serrouer agres that
Londer may fie thas jassrement. or & repraducuss hewo!  the o Faow roassds of sthay » mdez, o8 8 & for smy of
e are wpuaied shove 3¢ pont of the Pragenty Any ¢ of of of say eshet wiurty o o h g

chall e sl Yy in odd & agress © cusrvat and dehver w Loender. upse Londer's requeu. sey Gasamag
aswmenn. 0 well 0 b and shevoo!. sad d of she K ® swrh form o0 Londer mey soguare »
poviect s secunty mesvest Suh reagect 8 wad e Borvower shall pey ol cum of blvag sch & g and smy

omsndmeau sad rvissers thervel. 2ad shall poy alf ie coem and of ony rousrd s for & Leader may
mamasdly mqure  Wuthow the pnor ovre cansent of Leader. Borvewer shall ast crwsse or wifer 1o be coesnnd punasss w the Ussiorm
Commeraal Cade sy orher wcury smerveu 12 sasd meme. ,—' ond adé: therers  Upon Bervewey s breach of any esvensns
[ ob d = tha | cludk ® poy when cue all Wwan wewed by the lasrument. Lender shall
humd.mmmmumrmcu-u o L-ader's apusn may sleo wveke the remrdan provded
paregraph 27 of ths lnsirument 8¢ 10 such mews o eseramng say of sad dors Lender may prucred 1gamu the nems of real progerty sad
any weme of prrcasi property wprciied above s pont of the Propenty wnarawely or wgether snd | any unier Thonsever, Suhew = sny woy
afiacuag the aveisiuisry of Lender s remadhes wader the Unsiorm Commen. 4l Cadie or of the ponded @ 17 of s bm

36 LEASES OF THE PROPERTY. As uard i ths paragraph |6, the wo * “feasr” shall mesa = o e | senok 2
Berrower whsil comply wxth and oberrve I [y ol wnder all leases of the Progerty or sey pent thereo! Borvower will ast
lesee asy poruon of the Propenty for non-reudenusl vie escept weth the pnor wrnes spprovel of Lender Barvower, s Lender s soqurst. shall
fornsh Lender wnh exscwerd copers of all icesr aow exnung or hereafier made of ol o any pan of the Property. sad all ieaw sow or hevesler
ontered w0 vl be 18 form and subsance wehyrct n the approval of Lender  All ieases of the Propery whall spevracaily prnde thae sech lesees
] w0 tha that the waam sworm © Lender. uch snorament © he efiecuve upon Lender's acounnmn of taic 19 the
Property, that the tensmt agrees 10 esetwie such (wrther evidences of snomment as Lender may (e bme © e request, that the snoramens of the
WRant shall not be 1eTmendied by foreciowsre. and that Lender may. 31 Lender's opunn. sssrpe or reyect wuch astoraments  Borrower Jhall sot,
wnhowt Leader's wniien conent esecwie. modi(y serrender or wrmuaase. enher ocaily of i enuag, any leawe anw exmang of aeveafier & ade of ali
o2 any pan of the Propeny prowsding for 3 seTm of three yean uf MOe. PETIRI 38 SaligRMEnt of swhicase of wuch 3 iessr el Lender's onnen
EBEMERL, Of FequEst Of coment 10 the whordinanon of aay iease of all ar any pan of the Propeny 0 any hen wh w© the | "
Borrower becomes sware that any tenant Propmes 10 4O or 1 MNG. 3Ry 3Ct OF TAURE whach Ma) grve e 10 any nght nf wioff sgans rewt,
Borrower shail (1) whe such sieps o Y3l he reaswnadly caicuiaied 10 prevess the sccrual of any A 10 8 wnof agasnu rese. (8 ) aouly Leader
thereo! and of the amount of saxd st and (m ) wuhin wen days after such accrusl. Fvmbune the senant whn whell have suquered wh ngiv 10
sr-off or ke such other weps a1 shall effecuvely dincharge wach set-off and a3 shall assure 1hat rests thereafier due hall © he h
wuhout sev-off or deducuon

Upon Lencer’s request. Borrower shall a1gn 10 Lender by wnmnes mstroment sausf{aciory 1o Lender all lesres anw easung nv heveafier made
of all or amy pan of the Propernty and all secunty depouts made by Wwaants ;m connecuna wuh such leawns of | = Progery  Upne asgamen: by
Borrower 0 Lender of any leases of the Property Lender shail have all of the nghts and powen prversaed b) Brnswer pror o wach svugament
and Lender whail have the nght 10 modify eswnd or lermunaie wch eanung iesswn 20d 10 cascwie aew ik 0 Lender | wie druretn

17. REMEDIES CUMULATIVE. btah remedy pronded Ih- lwmm 5 duuact and cumelatve wr sH wther NG (v Temedies uader thi
Insrumen: or afforded by lew Or equity. and may he ¢ by. Y. 0f sucuMarvcly M anv urdet whstmwrver

18 ACCELFRATION IN CASE OF BORROWFR'S INSOLVFNCY. If A shall voia ly ble s pe wnc'er the Federal Raskrupecy
Act. o8 such At may (rom ume w» ume he ame.aded o vader any umiar or wscorsant Federsl satwie reiaung W Asabrvpny wnoivency,

meLts of or wnder any ualc MaRAMUPRY ur imnivency act. of file 3a amwer B AN MVier LI Pt s cedng admsuag
meoivency or mhhty 10 pay dedts. or if Borrower sh il fail K OBLBIA 2 vaLILO™ OF 518y Of IMvoivntary Prme ~dings hruaght (i the renrg.RLsLIOn
dussolvuon ot bqudauon of Burrow=r. w i/ Burrower \hail he adjudged 2 hankrupe. of if 3 tresee or recen et Whall te apromeed bw rmeer or
Borrower s property. or if the Property shall levome subyent 10 the junaduinm of 3 Federal hani repcy own ur umelsr uswe cen o if Borrower
shall make sn asugnment fiw the heneft of Burrower s crednnes. of if there o an SRacChMent caecwlon of uther juduial wwzure of aay fora of
mnuﬂunﬂ such seizure s ant diharged wahin ten days then Lender may. a1 Lender's opuon. declare ait of the sums wvured by ths

0 be distely due and payahic without pruw anucr 10 Borrower. aad Lender may mvube any remedans permstsed by paragraph 27
of thus lastrument  Any auonryn fees and uther erpemen ncurred by Lender m conaecuon wnh Bnrroacr v henbrepny o any of the ather
sforraad events sh.') be add of W wwcured by the Instrement punuant 1o peragraph & hereol

19. TRANSFERS OF THF PROPFRTY OR BFNFFICTAL INTFRESTS IN BORROWFR: 7 Shi MPTION. Ow wsie ar teamler of (1) alt or
say pant of the Property, or any wnieres therein of (u) henedcisl meerersts 18 Burrnwer (i Borvower » Aot 3 831w il pEnwe or peraes but s 3
COrporanon  pannenhip rust or ther iegal enuty ) Lender may a1 Lender's opuon Jeviare all of the st weoured by the invirement w he
mmmediswely due and paysdie. and Lender may mvnie any remedans permutied by pacagranh 27 of thes in  rument Tha opuun shell mx apply

cane of
(s) mmfmbydmu“mmnmmdh-mmamdnmm-uum-r
(®) saies or fers when the feree « nd ahuity are {i y © Lender snd the ramsferee has

eaecuted Pnor 10 the sale or fer. & wrnien agreemem R tuh wvms a3 Lender may requare. sacluding. o requered
by Lender. an wacresee m the rase of wmeres payabdic under the Nowe,

(c) che grant of 3 lesschnid wmerest ia 3 pant of the Property of three yean ot less (or usch longer izase term 2s Leader may permu by prior
-vmnw.l)a—mlnwnm(cw-qm-tnmum of thes lastirument u an & ieasrhold )

()] ulnu fens of benehaial w b provided 1hat such saltn or tramfens. Imgether wath any for wies of transéen of

n n b bt eacludmg saies or tramfens wader ssbparagraphs (3 ) sad (M) shove. do ast resw 18 auwe than 49%

of the - haning been wid or b ence of of the Nose aad

(8) waies or ramsfers of Gaseres or sny pr | properry p © the bru of ¢ heveol

R NOTICE b”hln-mm*amln--kmnn-m-”lum--hnv—up—nlnﬁvnﬁ-
lamrument or a the Now shail be grven by masmg such aouce by hed maul 2dé: w b ot + address umed beiow or 8t
mch other address as Borrower may drugnaie by acuce © Lender s provaded heren, and (b ) asy asuce w Leader whall be pven by ceruhed -4
o, iy mm.nm-mmwm--mmmmnwuymn—-m-8

herern  Any acuse provaded for = the | u-hhmhbﬂ-mm.--h—a.hﬂa-ﬁmx
©® the monarr deugaswd herem

21. SUCCESSORS AND ASSICNS SOUND, JOINT AND SEVERAL LIABILITY; ACENTS: CAPTIONS. ﬁm‘mng
hevs sawmed shell bend. 2nd the nghts herruader shall Were ©. the EIpITUve succrmon sad Mugms of Lender aad Benower swbpct W the 3
psovamas of paragraph |9 heves! All venenn sad sgreemenn of Borvewer whall be jeem sad swwversl o g omy Nghu h det oo,
whing 22y scusms provwded for hevewm, Lender may ot uugh M employens. Agran of mdePpeAdwt ORUICWN & suthorand by Lender The
oad headumgp of the of thes o for only snd sse ast 9 it wnd ® METPN or dedas the provasadil

bavesl

2 UNMIPORM MULTIFAMILY SNSTRUMENT; COVERNING LAW: SEVIRAMUTY. T form of fomaly

emiern evvresan for | wee and b wuh bmnee 9y uradero © s uisiorm ewcurwy
venag resl progernty ead rviserd famrry and prresas! pregerty Tha lascremend shall Se goversad by the oo of i jurndecuse » whach the
Progerry » lecawd  |a the event thet asy provesse of the (mscrument or the Now eonfcn wwh sgplcabic low. sech esnfar whall as afiecs esher
| of & | ot the New winch cas bs goee ofis: owmhom the eaficung Fovenses. Sad @ the ead ths provemes of the

(puge $ of 8 puges)



http://enveett.ni

Imswemont end the Nese ore dociemid © br weerable n the eove ot amy bie loe & e of masvvn & ahev chorge

u h. ealiscwd from b S BErPRnd 10 thei 3y AN prvided for @ 1%, lassrurent o 1w the Nae wherhet conudernd
m:.w-uuhv chorges irved o wub the | sad the han vl wech iow sad Bnvower n erinisd « the
Somedt of suxch 6w such chargr » heredy eduund ™ the vaem Y » el ;ch The amn wrs o/ sny prevenniy poud o

Leader 1 eaare of the smcons poyadie ® Levder pasuen © unh charges as . rdumd Aall br applard by Lender ) wduce (he pranapel of the
Gorbmdien cndensrd by (he Now  Per the porpnee o/ drermung whesher sny «ppicabie ise limsung the smount nf meve » v arhe? argr

permernd 0 e enilecwd from Bmwer hay been valsand 2 ohch 8 d by tha | ~e Oy he Now ond
Vhich eaastwutre e vl e owil 8 all ket Aorgee leved = wRh wch ndrheed Shach corstme 1eves shall he deeme s v he
ofincswd and spre ad over the uawt ‘erm of the Neme | 'siens wh by app law sech sllac sad \pres- rag shall he eflocwed

@ such s wonmer the 14 row f BETEU BE Mhnay-“hﬂmumm-ﬂhm

IL WAIVER GF STATUTE OF (SMITATANS Borvower bavety worves the nght 10 smert aay usiie ot Loasauon: o1 & har w the
eaicrarmen: of the ke of the lnufors: or © 20y acuse brought 15 en‘orar the New or any Other ahkgatnn wowren by (e Inssrwment

M WAIVER OF MARSHALIING. N dang the of any ether securwy waer <us m the Propermy heid by Leader ar b aay whur
MLMMM&anu*mm*n‘nnvm;"uu!dwm\hnhmdut'crrﬂdnwn-ub‘m
la&unnhnlnumnm-n-*muth-luy-w of e herehy are saumbed {rom the poucseds
maliard upma the esevue of the rerdun provided heremn ARy PATTYY Who COmEnU 10 IAn Inurumen: 1ad sny DINY oh~ arw ur
Se-eafier soquar  apcErRy 8aerest I the 971 30 whe Aas actual O CramTICRYE mouce here Icehy mave any ond all ngM W requere the

@arshsilng 0 et L. GIMAFCUOR Wvth the csercre of erv of the [, () low or p heren

3 CONSTRUCTION LOAN PROVISIONS. Bormmwer agrecs in comply wah the and o of the T Loan
Agreement i any which u hereby mcorhorased by referens 1 erd Mmode & 0an of ths Instrement AN sdvences made by Lender ronuant w the
¢ Loas Ag! shall be wnde of Borrover wured by the lassrument 2ad wuch sdvamn Mmay b ahligak <y & provded
& Construcuoe Lo-e Agreement All wms dusuned by Leneer ynse © > of the 0 prwect the wecunty of the Iestrement

L ‘he pnaapsl smovet of the Nowe shall he 1reawd 2 dudunements punuaal 10 the Construcuon Luan Agreement Al amh s shall bear

s (rom the dase of dubunement at the o sawrd 1a the Now uaiss coliecuon from Borrower of weTen ot s h rate wevid he cwmrase ©
mﬂoh-vh‘hmm.mmuum.mulhiulmnn-m-nu d (rom & wnder iaw and
shall be payabic upos asuce from Leader o b pay

From ame s ome as Lender deems arcruary © prowect Lender + narvests. Borrower whall wpon requent of Lender easvwee and deliver ©
Lender wn such form as Len“er shall direct 2sgnm= s of any and ail NEhts or claims whah relate i 1he Lwoasinuion « | the Property and whuch
Brrower may have aganst 37y harty gor 1 es seppled tabor Is Of WPTVAES 18 COPRALTIIA wKKh COMMNAIn » ot tf ¢ Prope:  In
o of breach by Borrower of the covenanu and ondit 23 of the Cominauon .osa Agreeme:: Leader o Lender » opuun wuh ar wnhout smiry
opcs the Propenty (1) may weobke aay of the nghu v die provased i the C Loan Agrec ment (u) mav saxierse the sum,
ascLred by tha [ast ement aad mvohe thoae dier provided tn peragrarh 17 hereof or tw) may do buth If afier the comm aemc- of
2MoruLsnon of the Now the Nowe and ths mmmvmu“byhu&r from snd afier wh wale the Cons.rucu sn Loan Agreement shall cease
® be 2 pant of thes Instrament and Bor ;wei hall aot suen say nght of se1off WWenerciam or other ¢ um ne defense anag vwt of or &

onth the C Losa A aganst tne obligauons of the Now and tha instrument

36 ASSICNMENT OF RENTS, APPUINTMENT OF RRCEIVER LENDLR IN POSSESSION  A. pan of the oamderauwn for the
@erbvrdacys evndenard by the Nowe Borrower hereby atwiuiely aad wacondiuonal v asugns sad Uasséen to Lender all the rene anu revesuss of
the Progerty inciuding 1huse Auw due Past Jue Of 10 hecom ¢ by vitue of 3Ry iase of UHAET JETEEMERt AV LA (MLUPINCY Gf wae O all ur any
pant of e Property regardiess of 1o whom *he rents acd reve..an of he Propeny are pavedic Borrower herehy oihonans Lendor or Lender s
agras 10 collect the of »esaid rens and revenves and herehy duects each wRast of the Propeny 10 Pay such rents w» Lender o (ender s agens,
provided however thal PROT 10 @ ntien aoucr given by Lende: 16 Bnerueer of the dreach by Borrower of any weena 1t or agreemem of Borrower
= the inszrement Borrower shall coliecy and reuervr all rean and revenues of the Property s tnai=e (of the beneht of Lender ond Borrower ©
apply the rewn and revenurs 10 collecard (0 th sums s ure) vy thes lnstrumen: in the order provaded ia paragraph J Ac..of wuh the helome 32
180G 23 80 such b ©ach hos ocTurTed 10 the sconwet of Bosruwnr 1t herag marnded by RBorrower sad Lender 1h 31 this asugnment uf fFesL LmNuws
88 abtuivee saugnmeni sad not an assignment (0 sddiurnal secunty vals  U'pa delvery of wnnes aowe by Lender s Savrrimer of the breach by
of any o agr of Borrower w thiy Instrumer: sad s il 0w the aruraxy of Lender emenag wpua sad LLI~E ond
saustasuag 'y | aoetrol of te Propermy it penon oy agent o hy 3 count sPpomE.. receiver Lender shail immedusely he enutied e pussessanm ol
all veni- and ru ~mues 0 he Property as speuimed mn thus Jaragraph 16 23 (he same Secnme due and | sysbie Iaciuding but nut Lmurd 1 resw th 1
duc 3nd vapma aad all such rents shall immediosely wpon delivery of such aoucr Se heid by Burrower as trustee (ot the neneft of Lender ont
proviced however ‘ha. ik wnten miax by Lender to Borrower of the breach by Borrower shaill comamn 3 siaiemen: that Lemder eacrones w
aghu w wch rent  Borrower agrees (hat commencing upon delvery of uah wrkien nowce of Bnfrower < hrean by Lender w Borrveer cach
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In Wirrness Wuereor, Borrower has executed thn Instrument or has caused the same w0 be executed by its representatves

thereunwo dulv authonzed BAKHILLS PARTNERSHIP,
a Utah Limited Partnership

et e e e e e e —w By: Pacific Western industries, Inc.
a Utah Corporation
General Partner

Asniier

Sorrower's Address.

c/o Pacific Western Industries, lnc. e —
c8 South Main Street, Suite
Salt Lake City_ Utah 8410V __

967 151 OSYSN
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CORPORATE ACKNOWLEDGMENT

Svare o0 Uran, .. C e e e . County .

Onths .. cee e dayof ... 19 .. personally appesred before me ...................... ...
ce e e e e e e e hmdd\ckﬂp«mm«.vh mw-‘uym“uy.
that he mthe ... .. wart e e e e e s v s e ee easssese sessasarenes @ sns seses
of .« 8 COTPOraLON, mdlhl(lhe'uepn(mvuuun‘u

ichnlfdudmmbymhomydulurd ofDnmn and acknowledged w0 me that saxd corpurauon executed the same

My commmuon eaperes.

Notary Publsc Reuding at:
INDIVIDUAL ACKNOWLEDGMENT

State Of Utan, © eteee sssescasnen s 0o sesrmser County ss

Onthe . .. dayof .. i it et e 19 pnaully appeared before me
. . -~ the ugner(s) of the foregoing mmmn who,
being duly swom ackmowiedged w0 me that ._he .. executed the same

My commisuon experes

Noury Pubixc Ressding at

INDIVI-DUAL LIMITED PARTNERSHIP ACKNOWLEDGMENT

STATE OF UTAH, .o oot e+ cecncnennenniens cervese seeee o C OURLY S8
On thus . day of N . e o 19 . personaily appeared before me
......... ervsnerene  svmem e ae eesee . . the ugner(s) of the loregoing instrument who
han‘ by me dmy sworn, did sa) xhat he genenl p:rneru) of . e

J—— - . 3 hmuted pannership. and that said insirument was ugned 10 hehail of snd Inmted panncrship, and
admledm 10 me that wd himied pantnersiup executed the same

My commussion expires

Notary Public Residing at
CORPORATL LIMITED PARTNERSHIP ACKNOWLEDGMENT

STaTE OF UTaN. ST S County ss
Onths ZFT%Z dayof ArCey 19883 personally appeared before me Comeres A -

w p s mes T “"Pﬁt’hgncnof the foregoing instrument who being by me duly sworn, did say. lhaldy 2%the
CA Ao S 82 AT of A/ LC Ma TS IAREIES (AT, .. a corporauon ’ general
paniner of P Wiks SIMCTALN S Aol . a bmited partnership. and that said instrument was

sugned 1n behaif of said himited parnership by authont he Roard of Directors of said general partner, and adnovz:ed to me

that said himited pannership executed the same
Notary Py bhc leudmg a

My commusion expuwes P 7—LT

To TausTee

The undersigned 1s the hoider of the note or notes secured by this lastrument Said note or motes. logether with aul other
mdetiedness secured by ths Instrument have been paid in full  You are hereby directed 10 cancel sasd note or notes ind .hus
lastr ment which are delivered hereby and 10 reconvey. without waranty, all the estate now heid by you under thus Instrument to
the person or persons legaily enuied thereto

Dt s e I — %
:
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Rxbibat A

Begisning st the mest Soutberly corner of s 12.00 foot right of wsy (Edwards and
Daniels), said corser being North 0°1A'34” Rast slong the quarter sectioa lise
569.48 feot and Rast 494.97 feet from the cemter of Sectiom !l, Township 1 South,
Raage ! Rast, 5alt Lake Base sad Meridisa, and running thesce North 26°09' Kast
along the Southessterly lime of ssid right of vay 12.00 feet; themce Borth 63°51'
Vest 10.04 foet to a poiat on & 74.5 foot radius curve to the left the cester of
which bears Borth 6°17°'21" West; themce Bortheasterly alomg the arc of ssid curve
69.5 fest to s point of tamgemcy; themce North 30°13' Rast 184.,2 feet to a porst
of & 29.28 foot radius curve to the right; themce Northeasterly alomg the arc of
said curve 23.00 feet to & poiat of & 39.0 foot rediu: reverse curve to the left,
the cemter of which bears Borth 14°A7' Vest; thence Northessterly aloag the arc of
said curve 49.66 feet; themce North 48°00' Rast 44.4) feet; thence South 89°54' Kast
127.08 feet; thence South 0°06' West 114.45 feet; themce Sowth 52°45° West 0.75 feet
to & poiat os the Nortbwesterly line of Keanedy Drive, said point slso deiang oa &
curve te the left, the center of wbich bears South 12°39' West 50.00 feet; thence
Soutbwesterly aloag said Nortbhwesterly line sand aloag the axc of said curve 104.41
feet to & point of & reverse curve to the right, the cemter of which bears South 73°
Vest 35.36 feet; thence Soutberly sloag the src of ssid curve 27.77 feet to & poimt
of tangemcy; thesce South 28° West 27.27 feet to & poaat of a 1675.00 foot radius
curve to the left; thence Soutbwesterly along the arc of said curve 160.79 feet to a
point of tangency; thence Sout: 22°30' West 16.43 feet; themce Borth 63°51' Vest
225.65 feet to the point of begimming.

863 N OGHGOn
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June 10, 1988 Court of Appeals Decision



438 Utah

GENERAL GLASS CORPORATION, a
Colorado corporation, Plaintiff,

V.

MAST CONSTRUCTION COMPANY, a
Utah corporation, Ron Mast as assignee
of the rights of Intermountain Glass
and Paint Company, a Utah corpora-
tion, United Pacific Reliance Insurance
Company, a Washington corporation,
and Oakhills Condominium Limited
Partnership, a Utah limited partner-
ship, Defendants and Appellants.

Ron MAST as assignee of the rights of
Intermountain Glass and Paint Compa-
ny, a Utah corporation, Crossclaim
Plaintiff and Appellant,

V.

MAST CONSTRUCTION COMPANY, a
Utah corporation, United Pacific Re-
liance Insurance Company, a8 Washing-
ton corporation, and Oakhills Condo-
minium Limited Partnership, a Utah
limited partnership, Crossclaim De-
fendants and Appellant.

Ron MAST as assignee of the rights of
Intermountain Glass and Paint Compa-
ny, 8 Utah corporation, Third-party
Plaintiff and Appellant,

v.

STATE SAVINGS & LOAN ASSOCIA-
TION; Utah State Tax Commission;
Robert P. Hansen; Capitol Glass &
Aluminum; Ron Mast as assignee of
the rights of Debenham Electrical Sup-
ply Co.; Electro Tech Corporation;
Ron Mast as assignee of the rights of
Marathon Steel Company; Edwards &
Daniels Associates; and John Brown &
Associates; and John and Jane Does 1
thru 100, Third-party Defendants and
Appellants.

Ron MAST as assignee of the rights of
Marathon Steel Company, an Arizona
corporation, Plaintiff and Appellant,

V.

MAST CONSTRUCTION COMPANY, a
Utah corporation; QOakhills Condomin-
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jum Limited Partnership, a Utah limit.
ed partnership; and United Pacific Re-
liance Insurance Company, a Washing-
ton corporation, Defendants and Appel-
lant.

MAST CONSTRUCTION COMPANY, a
Utah corporation, Third-party
Plaintiff and Appellant,

V.

PACIFIC WESTERN INDUSTRIES, INC,,
a Utah corporation, Oakhills Condo-
minium Limited Partnership, & Utah
limited partnership, and Edwards &
Daniels Associates, lnc.,, Third-party
Defendants.

AMERICAN SAVINGS & LOAN ASSO-
CIATION, a California corporation,
formerly State Saving» and Loan Asso-
ciation, Plaintiff and Respondent,

QAKHILLS PARTNERSHIP, a Utah lim-
ited partnership; Pacific Western of
Utah, Inc., a Utah corporation, former-
ly Pacific Western Industries, Inc., a
Utah corporation; Charles W. Akerlow;
Richard J. Anderson: State Tax Com-
mission of Utah, Robert P. Hansen;
Capital Glass and Aluminum Corpora-
tion, a Utah corporation; Ron Mast as
assignee of the rights of Debenham
Electric Supply Company, Inc., an
Alaska corporation; Electro Technical
Corp., a Utah corporation; Ron Mast as
assignee of the rights of Intermountsain
Glass & Paint Co., 8 Utah corporation;
General Glass Corp., a Colorado corpo-
ration; Ron Mast as assignee of the
rights of Marathon Stee! Co., an Arizo-
na corporation; Edwards & Daniels Ax-
sociates, Inc., a Utah corporation;: Og-
den’s Carpet Outlet. a Utah corpora-
tion; Mast Construction Co., 8 Utah
corporation; Mildred S. Freymuller;
and John Does 1 thru 30, Defendants
and Appellanis.
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Cite as 758 P2d 438 (Utah App 1985)

Ron MAST as assignee of the rights of
Debenham Electric Supply Company,
Plaintiff and Appellant,

v.

ELECTRO TECHNICAL CORPORA.
TION, Mast Construction Company, the
Oakhills Partnership, and United Pacif-
ic Insurance Company, Defendants and
Appellants.

No. 860355-CA.
Court of Appeals of Utah.

June 10, 1986.

Lawsuits were brought to establish
pnority of liens in connection with condo-
minlum construction project. The Third
Distnet Court, Salt Lake County, Timothy
Hansen, J., entered judgment declaring
lender’s deed of trust to be valid hen and to
have prionty over all other lens, and gen-
eral contractor and contractor’s president
appealed The Court of Appeals, Davidson,
J., held that as a consequence of actual
notice of deed of trust to general contrac-
tor’s president, deed of trust was valid and
binding lien as to contractor and president

Affirmed.

Jackson, J., concurred in result only
and filed opinion.
Condominium &5

Deed of trust securing loan funding
construction of condomimum project was
vahd and binding len as to general contrac-
tor and general contractor’'s president as
consequence of president’s actual notice of
deed of trust; subordination agreement ex-
ecuted on general contractor’s behalf in
avor of lender was dated day of closing,
signed by general contractor’s president
and contained legal description the same as
that depicted on deed of trust, and lender’s
representative testified that subordination
agreement had been executed by time of
closing. U.C.A.1953, 57-1-6 (Repealed).

Ronald C Barker (argued), Salt Lake
City, for appellants, Mast & Mast Const

Warren Patten, W. Cullen Battle (ar-
gued). Douglas B Cannon, Salt Lake City,
for respondents, American Sav. & Loan
Assoc.

Jeffery B Brown, Salt Lake City, for
Electrical Technical Corp & Capital Glass
& Aluminum

R Stephen Marshali, Salt Lake City, for
Edwards & Damels

Paul R Howell, Salt Lake City, for Unit-
ed Pacific Ins

John C. Green, 11 Szl Lake City, for
Electro Technical

Leland S. McCullough, Jr., Salt Lake
City, for Mildred Freymuller.

James E Boevers, Salt Lake City, for
Western State Title

David Black, Stephen Marshall, Salt
Lake City, Van Cott, Bagley, Cornwall &
McCarthy for Edwards & Daniels

Before Judges DAVIDSON, BENCH
and JACKSON

OPINION

DAVIDSON, Judge

American Savings and Loan Association
(Amencan) loaned funds to the Oakhills
Partnership (Oakhills) for the construction
of Oakhills Condominiums. Oakhils a
Utah hmited partnership, had Pacific West-
ern Industmes, Inc (Pacific Western), a
Utah corporation, as the general partner
Charles W Akerlow (Akerlov) and Richard
J. Anderson (Anderson) were respectively,
chairman of the board and president of
Pacific Western

The March 25, 1983, loan from Amencan
to Oakhills was secured by a promissory
note and a deed of trust Akerlow and
Anderson signed the deed of trust but the
loan amount, date of the note, identity of
the trustee, and the seal of Pacific Western
were omitted The deed of trust was re-
corded with the Salt Lake County Recorder
on April & 1983 It was rerecorded on
April 20, 1983 The date and the amount
of the note were added at that time An
“X" was placed over the initial recording
with a hne-out placed on the book and pag:
numbers of that recording Ou April 26,
1983, Westerr States Title Company (West
ern States) was added to the deed of trust
as trustee and the Apri] 20th recording was
crossed out in the same manner At tnal,
Akerlow testified the deed of trust, “as
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completely filled in,” conformed to *the
terms of [the] deal” with American.

Jeffrey J. Jensen (Jensen), vice president
of Western States, acknowledged the deed
of trust in his capacity as a notary public.
He testified that he could not ‘“remember
specifically”  whether  Akerlow  and
Anderson were present when he acknowl-
edged their signatures. Neither could Jen-
sen state whether the two officers of Pacif-
ic Western were placed under oath “as to
their corporate authority.” Jensen did tes-
tify that it was his “customary practice” to
have the parties sign documents “at the
time of closing” and he would acknowledge
them. It was not his practice to place them
under oath. Additionally, Jensen testified
to his personal knowledge of Akerlow and
Anderson.

A representative of American testified
that Jensen, Akerlow, and Anderson were
present at the closing. He also testified
Ronald E. Mast, president of Mast Con-
struction Company, the general contractor,
was present for a portion of the closing.
The representative could not remember ex-
actly how the closing was conducted. Ron
Mast denied he was present at the closing,
that he had ever seen American’s repre-
sentative prior to the trial, and that he had
ever been “to the business” of Western
States.

Ron Mast claimed work began on Oak-
hills Condominiums prior to April 8, 1983,
the date of the initial recording of the deed
of trust by American. However, the notice
of lien recorded by Mast Construction Com-
pany indicated April 28, 1983, as the date
the ‘“first labor, material and equipment
was performed.” In an answer to an inter-
rogatory, Ron Mast listed April 18, 1983, as
the date on which “work was commenced,
or materials were furnished on the ground
for the structure, or improvement con-
structed on the property.” Roger J. Mast,
vice president of Mast Construction Compa-
ny, was questioned at trial about his depo-
sition. There, he answered that he “start-
ed the job" on April 18, 1983.

1. Other lien claimants have assigned their

claims to Ron Mast resulung in his being an
appellant personally a< well as president of

768 PACIFIC REPORTER, 2d SERIES

W. David Hammons (Hammons), presi-
dent of Electro Technical Corporation (Elec-
tro Tech) and a subcontractor on Oakhills
Condominiums, filed a notice of lien which
indicated May 6, 1983, as the date Electro
Tech commenced work. However, Ham-
mons testified at trial a temporary power
panel and pole, a coil of wire, and some
conduit were placed at the building site on
April 6, 1983. Mast Construction Company
relies on Electro Tech’s placement of elec-
trical equipment at the site to establish the
priority of its lien over American’s deed of
trust.

Another lienholder filed a complaint on
March 14, 1985, to foreclose its lien on
Qakhills Condominiums. Other similar ac-
tions were consolidated with the result that
Mast Construction Company and Ron Mast
are appellants and American the respon-
dent) On June 19, 1986, the trial court
granted American partial summary judg-
ment which stated the deed of trust at
issue, as recorded on April 8, 1983, was
operative as either a deed of trust or mort-
gage. The court reserved the propriety of
the signatures’ acknowledgment and the
date work commenced on Oakhills Condo-
miniums for the bench trial which was held
on July 25 and 26, 1986. An order for
entry of final judgment was filed on No-
vember 18, 1986, which declared Ameri-
can’s deed of trust was a valid lien against
Oakhills Condominiums and had priority
over all other liens against that project.
The trial court directed the entry of judg-
ment as final pursuant to Utah R.Civ.P.

54(b). ‘
Appellants present two issues for review;

(1) was the recording of the deed of trust
as it appeared on April 8, 1983, effective in
view of the omissions thereon and that the
signators were not placed under oath; and
(2) did the placement of the electrical equip-
ment at the building site of Oakhills Condo-
miniums on April 6, 1983, constitute com-
mencement to do work for purposes of
Utah Code Ann. § 38-1-5 (1974)°
STANDARDS OF REVIEW

Utah R.Civ.P. 52(a) requires that find-

ings of fact “shall not be set aside unless

Mast Construction Company, the other appel-
lant
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clearly erroneous, and due regard shall be
given to the opportunity of the trial court
to judge the credibility of the witnesses.”
However, we accord the trial court’s con-
clusions of law no particular deference, but
review them for correctness. Scharf v
BMG Corp., 700 P.2d 1068, 1070 (Utah
1985).

THE DEED OF TRUST

Utah Code Ann. § 57-1-6 (1956) states:

Every conveyance of real estate, and
every instrument of writing setting forth
an agreement to convey any real estate
or whereby any real estate may be af-
fected, to operate as notice to third per-
sons shall be proved or acknowledged
and certified in the manner prescribed by
this title and recorded in the office of the
recorder of the county in which such real
estate is situated, but shall be valid and
binding between the parties thereto with-
out such proofs, acknowledgment, certifi-
cation or record, and as to all other
persons who have had actual motice
(emphasis added).

The “actual notice” exception to the re-
quirement that a conveyance or instrument
be validly recorded to impart notice to third
persons is discussed in Johnson v. Bell, 666
P.2d 308 (Utah 1983). There the Utah Su-
preme Court stated actual notice was a
question of fact. The Court wrote:

This statute was under examination by

this Court in Toland v. Corey, 6 Utah

392, 24 P. 190 (1890), where we held that

the “actual notice” required by § 57-1-6

was satisfied if a party dealing with the

land had information of facts which
would put a prudent man upon inquiry
and which, if pursued, would lead to ac-
tual knowledge as to the state of the
title. See a similar expression in McGar-
ry v. Thompson, 114 Utah 442, 201 P.2d
288 (194R).

Id. at 310. Accord Stumph v. Church, 740
P.2d 820 (Utah App.1987).

In the instant case it is not necessary to
address the ‘“duty to inquire” prong of
actua) notice. The record on appeal con-
tains numerous exhibits. American’s ex-
hibit 32, received by the trial court, is a

letter written on March 24, 1983. 1In it
American’s representative at the closing
sent Jensen & list of conditions to be ful-
filled prior to closing. Condition number 6
requires, “You must have in your posses-
sion the Subordination Agreement signed
by Mast Construction Co. Inc.” Amerni-
can's exhibit 33, also received, is that
agreement in which Mast Construction
Company subordinated to American a spe-
cific sum until the occurrence of certain
events set forth in the document. The
agreement was dated March 28, 1983, the
day of closing, and was signed by Ameri-
can’s representative and by Ron Mast in
his capacity as president of Mast Construc-
tion Company. The legal description of the
property on the exhibit attached to the
subordination agreement is the same as
that depicted on the exhibit to the deed of
trust. At trial, American’s representative
testified the subordination agreement had
been executed by the time of closing be-
cause of a notation on exhibit 32 followed
by his initials.

In view of the above, we find that Ron
Mast had actual notice of the deed of trust
at issue prior to April 6, 1983, the date on
which he relies to establish the priority of
his lien. As a consequence of his actual
notice, the deed of trust is valid and bind-
ing as to Ron Mast and Mast Construction
Company.

Because of the above, it is unnecessary
to analyze whether Hammons' placement
of electrical equipment at the building site
constituted commencement to do work for
the purpose of satisfying the mechanics’
lien statutes, Utah Code Ann. §§ 38-1-1 to
-26 (1974). The validity of the April 6,
1983 lien date is immaterial once the priori-
ty of American's deed of trust is estab-
lished as to appellants.

The judgment of the court below that
American’s deed of trust was valid and had
priority over all other liens is affirmed.

Costs against appellants.

BENCH, J., concurs.
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JACKSON, Judge (concurring in
result only):

Without addressing whether the April 8
trust deed from Oakhills’ general partner
to American was legally effective to create
a lien, the majority has determined that it
was ‘‘valid and binding” on Ron Mast and
his company. The majority examines the
record evidence and makes a factual find-
ing that was not made by the trial court,
namely, that Mast had actual notice of the
April 8 trust deed. This actual notice
arises solely from the fact that, on March
28, Mast signed a subordination agreement
that clearly informed him that American
was loaning money to Oakhills for the con-
dominium construction project on which
Mast Construction Company and other lien
claimants eventually worked. That agree-
ment, however, does not mention anything
about an existing or planned trust deed on
the project site from Oakhills to American
as security for the construction loan. I fail
to see how it proves that Mast had actual
notice of a deed of trust that was not even
executed until after the subordination
agreement was signed.

I am concerned that, under the majority's
reasoning, no person who supplies material
or laber on a construction job bigger than a
child's sandbox will ever be able to achieve
lien prionty over an entity that loans mon-
ey on the project. Every materialman on
any job big enough to look like it requires
financing will be charged with knowing or
having reason to know that, at some un-
known future time, the lender will require
the borrower to execute a deed of trust to
secure a loan. This result undermines the
purpose of the mechanics’ lien statute,
which is “‘to protect those who have added
directly to the value of property by per-
forming labor or furnishing materials upon
it.” Stanton Transp. Co. v. Davis, 9 Utah
2d 184, 187, 341 P.2d 207, 209 (1959) (quot-
ed with approval in First of Denver Mortg.
Inr. v. CN. Zundel & Assocs., 600 P.2d
521, 524-25 (1979)). The majority’s deci-
sion requires the materialman to become a
fortune teller, thereby opening Pandora’s
box in cases where predictability is needed.

758 PACIFIC REPORTER, 2d SERIES

Furthermore, 1 do not believe that a third
party’s “actual notice” can turn an invalid
legal instrument into one that creates a
valid lien superior to the mechanic's lien of

the third party. In other words, if an’

instrument of conveyance is defective in
some material way, such that it is ineffec-
tive to create an encumbrance on the sub-
ject property notwithstanding its recording,
how can it be legally effective as a superior
lien as against a supplier of materials or
labor, even one who knows (or could guess)
that it is in existence? Significantly, the
statute relied upon by the majority, Utah
Code Ann. § 57-1-6 (1986), makes an in-
strument valid and binding against a third
party with actual notice even though it is
“without such acknowledgment, certifica-
tion or record[ing]” as the statutes require.
The statute does not make an instrument
with other material defects, such as those
alleged in this case, valid and binding
against either a party to the legally defec-
tive instrument or a third party with actual
notice of it.

Like the trial court, I believe the relevant
issues are: (1) was the trust deed, as re-
corded on April 8, legally effective to cre-
ate a lien, with the result that its recording
on April 8 gave constructive notice to the
world of American’s lien from that date?
and (2) if so, did work commence on the
site, pursuant to Utah Code Ann. § 38-1-5
(1988), prior to April &7

I agree with the trial court that the al-
leged defects and omissions in the April &
trust deed did not deprive it of legal validi-
ty or recordability and that one lien claim-
ant’s placement of a temporary power pan-
el and coil of wire at the project construc-
tion site on April 6, on the ground next to a
pile of trash, would not impart sufficient
notice that the materialman’s work had
commenced. See Western Mortg. Loan
Corp. v. Cottonwood Constr. Co., 18 Utah
2d 409, 424 P.2d 437, 439 (1967); Tripp v
Vaughn, 747 P.2d 1051, 1055 (Utah App.
1987). 1 therefore join in the affirmance of
the judgment of the trial court.
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legal instrument into one that creates a
valid lien superior to the mechanic's lien of
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instrument of conveyance is defective in
some material way, such that it is ineffec-
tive to create an encumbrance on the sub-
ject property notwithstanding its recording,
how can it be legally effective as a superior
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labor, even one who knows (or could guess)
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ant’s placement of a temporary power pan-
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pile of trash, would not impart sufficient
notice that the materialman’'s work had
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IN THE

UTAH COURT OF APPEALS

GENERAL GLASS CORPORATION, a
Colorado corporation,
Plaintiff and Respondent,

V.

MAST CONSTRUCTION COMPANY, a
Utah corporation; Ron Mast, as assignee of
the rights of Intermountain Glass and Paint
Company, a Utah corporation; United Pacific
Reliance Insurance Company, a Washington
corporation; and Oak-hills Condominium
Limited Partnership, a Utah limited
partnership,

Defendants and Appellants.

Ron Mast, as assignee of the rights of
Intermountain Glass and Paint Company, a
Utah corporation,

Cross-claim Plaintiff and Appellant,

v,

Mast Construction Company, a Utah
corporation; United Pacific Reliance Insurance
Company, a Washington corporation; and
Oakhills Condominium Limited Partnership, a
Utah limited partnership,

Cross-claim Defendants and Appellant.

Ron Mast, as assignee of the rights of
Intermountain Glass and Paint Company, a
Utah corporation,

Third-party Plaintiff and Appellant,

v.

State Savings & Loan Association; Utah State
Tax Commission; Robert P. Hansen; Capitol
Glass & Aluminum; Ron Mast, as assignee of
the rights of Debenham Electrical Supply Co.;
Electro Technical Corp.; Ron Mast, as
assignee of the rights of Marathon Steel
Company; Edwards & Daniels Associates,
Inc.; John Brown & Associates; and John and
Jane Does 1 thru 100,

Third-party Defendants and Appellants.

Ron Mast, as assignee of the rights of
Marathon Steel Company, an Arizona
corporation,

Plaintiff and Appellant,

v,

Mast Construction Company, a Utah
corporation; Oakhills Condominium Limited
Partnership, a Utah limited partnership; and
United Pacific Reliance Insurance Company, a
Washington corporation,

Defendants and Appellant.

Mast Construction Company, a Utah
corporation,

Third-party Plaintiff and Appellant.

V.

Pacific Western Industries, Inc., a Utah
corporation; Oakhills Condominium Limited
Partnership, a Utah limited partnership: and
Edwards & Daniels Associates, Inc.,

Third-party Defendants.
American Savings & Loan Association. 8
California corporation, formerly State Savings
& Loan Association,

Plaintiff and Respondent,

\ 8

Oakhills Partnership, a Utah limited
partnership; Pacific Western of Utah, Inc.. 8
Utah corporation, formerly Pacific Western
Industries, Inc., a Utah corporation; Churles
W. Akerlow; Richard J. Anderson; Statc Tax
Commission of Utah; Robert P. Hansen:
Capitol Glass and Aluminum Corporation, 8
Utah corporation; Ron Mast, as assignec of
the rights of Debenham Electric Supply
Company, Inc., an Alaska corporation;
Electro Technical Corp., a Utah corporation;
Ron Mast, as assignee of the rights of
Intermountain Glass & Paint Co., a Utah
corporation; General Glass Corp., a Colorado
corporation; Ron Mast, as assignee of tl!r
rights of Marathon Steel Co., an Arizons
corporation; Edwards & Daniels Associates,
Inc., a Utah corporation; Ogden’s Carprct
Outlet, a Utah corporation; Mast Construction
Co., a Utah corporation; Mildred S.
Freymuller; and John Does 1 thru 30,

Defendants and Appellants.

Ron Mast, as assignee of the rights of
Debenham Electric Supply Company,

Plaintiff and Appellant,

v.

Electro Technical Corporation; Mast
Construction Company; the Oakhills
Partnership; and United Pacific Insurance
Company,

Defendants and Appellants.

Before Judges Davidson, Bench, and Jackson.
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THIRD DISTRICT

Honorable Timothy Hansen

ATTORNEYS:

Ronald C. Barker for Mast & Mast Const.

David W. Slaughter for United Pacific
Reliance.

Warren Patten, W. Cullen Battle, Douglas B.
Cannon for American Savings.

Jeffery B. Brown for Electrical Technical
Corp. & Capital Glass.
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R. Stephen Marshall for Edwards & Daniels.
JPaul R. Howell for United Pacific Insurance.
John C. Green, 111 for Electro Technical.
Leland S. McCullough, Jr. for Freymuller.

Pacific Western of Utah & Oakhills
Partnership c/o Charles Ackerlow.

Richard Anderson.
James E. Boevers for Western State Title.

David Black, Stephen Marshall for Edwards &
Daniels.

Robert F. Babcock.
Barbara W. Richman.

OPINION ON REHEARING

JACKSON, Judge:

These consolidated actions were brought to
establish priority of the parties’ interests in
real property that was the site of the Oakhills
Condominium project. Due to various assig-
nments and substitutions, Ron Mast and Mast
Construction Company (referred to collectively
as "Mast” are the appellants and American
Savings & Loan Association (”"American”) is
the respondent. Mast appeals from the judg-
ment below that American’s deed of trust
constitutes a valid lien against the Oakhills
Condominiums property, with priority over
Mast’s mechanics’ liens. We affirm.!

On March 28, 1983, Oakhills Partnership
("Oakhills") executed a promissory note to
State Savings & Loan Association (the former
name of respondent American) for
$10,400,000, the sum loaned for construction
of the Oakhills Condominium project, with
interest payable monthly from April 1, 1983,
and the principal due on May 1, 1985. On
April 8, 1983, a document entitled
"Multifamily Deed of Trust, Assignment of
Rents and Security Agreement (Security for
Construction Loan Agreement)” and dated
March 28, 1983, was filed for recording in Salt
Lake County. The document showed Oakhills,
a Utah limited partnership, as "Trustor/
Grantor” and "Borrower” and State Savings &
" Loan Association as "Beneficiary” and
"Lender.” The recitals state that Borrower, in
consideration of the indebtedness recited and
the trust created, grants, conveys and assigns
to Trustee, in trust and with power of sale, the
described Oakhills Condominium project
property. The document recites that it is exe-
cuted for the purposes of, among other things,
repayment of the indebtedness evidenced by
Borrower’s note and performance of the
covenants and agreements of Borrower cont-
ained in a Construction Loan Agreement,
incorporated by reference. However, blanks in
the deed of trust form for the trustee’s name
and for the date, amount, and due date of the
note were not filled in; the space for the date
of the Construction Loan Agreement was also

left blank. The trust deed was executed by the
Oakhills Partnership and signed by Charles
Ackerlow and Richard Anderson on behalf of
its general partner.

These competing actions were commenced
after default on the note. On motions for
summary judgment, the trial court ruled that
the trust deed, as recorded on April 8, 1983,
was operative as either a trust deed or mort-
gage, even though it contained the aforemen-
tioned blanks. The court reserved the follo-
wing issues for trial: (1) whether the execution
of the instrument was acknowledged before a
notary public and, if not, what effect failure
to acknowledge would have; (2) whether work
commenced prior to April 8, 1983; and (3)
whether the claimed activities of the subcont-
ractor, Electro Technical Corporation, could
constitute commencement of work under the
mechanics’ lien statute, Utah Code Ann. §38-
1-5 (1988).

At trial, Mast Construction Company, the
general contractor, claimed work on the
project began under the mechanics’ lien stat-
utes prior to April 8, 1983. Relying on the
trial testimony of David Hammons, president
of Electro Technical Corporation, that he
placed certain electrical materials at the
project site on April 6, 1983, appellants asse-
rted their mechanics’ liens should relate back
to Hammons’s date and take priority over
American’s deed of trust.

The trial court found: the trust deed was
signed by duly authorized officers of the
general partner in the presence of a motary
public, who completed the certificate of ack-
nowledgment but did not place the signatories
under oath as stated in the certificate; and the
notary public was personally acquainted with
the signers and familiar with their respective
authorizations from and business relationships
with Oakhills and its general partner. In add-
ition, the trial court specifically found no
work commenced and no materials were fur-
nished at the Oakhills Condominiums site
prior to April 8, 1983.

Based on these findings, the court concl-
uded: (1) the trust deed acknowledgment was
regular on its face and conformed to the sta-
tutory format; (2) the trust deed was entitled
to be recorded and imparted constructive
notice to all parties of American’s lien; and
(3) American’s lien had priority over all other
subsequent liens against the Oakhills Condo-
miniums property.

On appeal, we must determine whether
alleged defects and omissions in American’s
deed of trust, as recorded on April 8, 1983,
were fatal to the creation of a lien or encum-
brance on the property or to the recordability
of the instrument. If not, we must then decide
whether the court clearly erred in finding that,
for purposes of applying Utah Code Ann.
§38-1-5 (1988), no materials were furni-
shed and no work commenced on the project

UTAH ADVANCE REPORTS
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prior to recordation of American’s deed of
trust.

First, we examine the purpose and hybrid
nature of a trust deed under Utah statutes.
"*Trust deed’ means a deed executed in con-
formity with this act and conveying real pro-
perty to a trustee in trust to secure the perfo-
rmance of an obligation of the grantor or
other person named in the deed to a benefic-
iary.” Utah Code Ann. §57-1-19(3) (1986).
Although a trust deed, like a mortgage, is
given as security for the performance of some
obligation, it is nevertheless a conveyance by
which title to the trust property passes to the
trustee. See Utah Code Ann. §57-1-19(4)
(1986) ("trustee” is person to whom title to
real property is conveyed by trust deed); see
also Utah Code Ann. §57-1-28 (1986).

As a general rule, an instrument purporting
to be a deed and in which a blank has been
left for the name of the grantee is no deed and
is inoperative as a conveyance of legal title as
long as the blank remains. Burnham v.
Eschler, 116 Utah 61, 208 P.2d 96 (1949).
Thus, the document recorded by American on
April 8, 1983, is ineffective as a title-
conveying instrument because it does not ide-
ntify or name the trustee, who is the grantee
under the deed.2 We nonetheless agree with
the trial court’s alternative conclusion that the
instrument recorded is operative as a mortgage
despite this omission.

Unlike a trust deed, a mortgage in Utah is
not a title-conveying instrument. The mort-
gagor retains legal title, and the mortgagee’s
interest is a lien on the property to secure
payment of a debt. State Bank of Lehi v.
Woolsey, 565 P.2d 413 (Utah 1977). See Utah
Code Ann. §78-40-8 (1987); Bybee v.
Stuart, 112 Utah 462, 189 P.2d 118 (1948). In
order to establish a valid mortgage (or trust
deed), there must be in existence a legal debt
or obligation with a specific amount owing,
Bangerter v. Poulton, 663 P.2d 100 (Utah
1983), but there is nothing in our statutes
which requires an instrument to specify the
amount of indebtedness in order to be valid as
a legal mortgage. Although Utah Code Ann.
§57-1-14 (1986) sets forth a land mortgage
form that may be used which includes spaces
for insertion of the amount and terms of the
debt, no particular form is necessary as long
as the writing shows the intention of the
parties to create a valid legal mortgage. See
Bybee, 189 P.2d at 122. The instrument need
not show the amount of indebtedness as long
as it sufficiently discloses the sources from
which the specific amount may be ascertained.
Hampshire Nat’l Bank v. Calkins, 3 Mass.
App. Ct. 697, 339 N.E.2d 244 (1975); Sease v.
John Smith Grain Co., 17 Ohio App. 3d 223,
479 N.E.2d 284, 290 (1984). See Commercial
Factors of Denver v. Clarke & Waggener, 684
P.2d 261 (Colo. Ct. App. 1984).

Here, the clear intention of the parties that

American be given an interest in the described
project property to secure repayment of its
loan to Oakhills appears repeatedly on the
face of the document. The parties are identi-
fied and repeatedly referred to as "borrower”
and "lender.” Notwithstanding the omission of
the amount and terms of the underlying note,
the instrument recites numerous times that it is
being executed precisely to secure repayment
of QOakhills’s indebtedness to American for a
specific construction loan, evidenced by a
promissory note. The instrument is thus a
valid legal mortgage giving American a lien
against the project property as security for
repayment of the construction loan.

Mast next contends American’s instrument
was not entitled to be recorded under Utah
Code Ann. §57-3-1 (1986)3 because
"acknowledgment” of the instrument, required
by Utah Code Ann. §57-1-6 (1986),4 nec-
essitates a statement by the signers under oath.
As an unrecordable instrument, Mast maint-
ains, it could not impart the notice to third
parties provided for in section 57-1-6 and
Utah Code Ann. §57-3-2 (1986)5 even
though it was, in fact, recorded. See Norton v.
Fuller, 68 Utah 524, 251 P. 29 (1926) (actual
recording of purported mortgage of no legal
effect where acknowledgment of execution
improperly taken by mortgagee as notary).
Appellants’ principal arguments are: (1)
Ackerlow and Anderson did not sign the ins-
trument in front of the notary public; and (2)
the acknowledgment by the signers is defective
because, as the trial court found, they were
not placed under oath by the notary.

Mast overlooks the specific finding of the
trial court that the instrument was signed in
the notary’s presence, choosing instead to
reargue the contradictory testimony on this
point in the light most favorable to appell-
ants’ position. We must begin our analysis,
however, with the trial court’s findings, not
with appellants’ view of what facts should
have been found. Ashton v. Ashton, 733 P.2d
147, 150 (Utah 1987). As we have said on
numerous occasions, in order to challenge a
finding of fact, it is an appellant’s burden to
marshall all the evidence that supports the
court’s finding and then demonstrate why,
even viewing it in the light most favorabie to
the court below, it is insufficient to support
the finding made. E.g., Fitzgerald v. Critchf-
ield, 744 P.2d 301, 304 (Utah Ct. App. 1987);
Harker v. Condominiums Forest Glen, Inc.,
740 P.2d 1361, 1362 (Utah Ct. App. 1987)
(following Scharf v. BMG Corp., 700 P.2d
1068, 1070 (Utah 1985)). Only then can we
consider whether those findings are "clearly
erroneous” under Rule 52(a) of the Utah Rules
of Civil Procedure. Ashton, 733 P.2d at 150.
In light of Mast’s failure to carry this burden
on appeal, we will not disturb the trial court’s
finding. See id.; Newmeyer v. Newmeyer, 745
P.2d 1276, 1278 (Utah 1987).

UTAH ADYANCE REPORTS
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Mast also claims the instrument was not
properly acknowledged because the notary
public did not require the signers "to take an
oath, affirm or swear in connection with the
signing” of it. Mast incorrectly cites "R. S.
McKnight v. State Land Board” and asserts
that case "sets forth the four requirements
need [sic] for a valid notarization: (1) an oath
or solemn declaration; (2) a manifestation of
an intent to be bound by a statement or act,
but something more than just signing the
document; (3) the signature; and (4) an ackn-
owledgment by an authorized person that the
oath was taken.” (Emphasis added.) Mast then
argues that the acknowledgment on Amer-
ican’s instrument is invalid because require-
ments (1) and (2) were not satisfied. Mast has,
however, grossly mischaracterized the facts
and holding in McKnight in order to make it
appear controlling in this case.

McKnight involved the filing of applications
for oil and gas leases under statutes that reg-
uired applicants to be citizens or corporations
of the United States and stated lease applica-
tions must be accompanied by a "statement
under oath over applicant’s signature of his
qualifications ...." McKnight v. State Land
Board, 14 Utah 2d 238, 381 P.2d 726, 730
(1963). Plaintiff argued another’s application
must lose priority because it omitted an oath
of citizenship when filed. After discussing
several types of oaths and their purposes,$ the
court stated, "The essentials of an oath are: 1.
A solemn declaration. 2. Manifestation of an
intent to be bound by the statement. 3. Sign-
ature of declarer. 4. Acknowledgment by an
authorized person that oath was taken.”
McKnight, 381 P.2d at 734.

In contrast to the statute in McKnight, the
acknowledgement statutes governing convey-
ances of interests in land in the spring of 1983
did not require any statement under oath by
the representatives of Oakhills Partnership
about their execution of the instrument we
have determined is a legal mortgage.” Conve-
yances in writing were to be "acknowledged or
proved” and certified in the manner provided
by the statutes. Utah Code Ann. §57-2-1
(1986). See also Utah Code Ann. §57-1-6
(1986) (in order to operate as notice to third
parties, instrument “"shall be proved or ackn-
owledged and certified ....").

A person acknowledging the execution of an
instrument appears before an authorized
officer and in some manner admits the fact of
execution, with a view to giving the instrument
authenticity. See 1 Am. Jur. 2d Acknowledg-
ments §29 (1962). Under our statutes, the
acknowledgment or proof could be taken by
one of several officers, including a notary
public, Utah Code Ann. §57-2-2 (1986),
who was then required to make a certificate
thereof and endorse it on or annex it to the
instrument of conveyance. Utah Code Ann.
§57-2-5 (1986). Where the person making

the acknowledgment was personally known to
the officer to be the person whose name was
subscribed to the conveyance, no sworn oath
or affirmation of a third party regarding the
identity of the acknowledging person was
necessary. See Utah Code Ann. §§57-2-6,-
8 (1986). In such a case, the officer’s certifi-
cate of acknowledgment was permitted to be
in substantially the following form:

State of Utah, Countyof ___

On the day of __, 19_, person-
ally appeared before me ___, the
signer of the above instrument, who
duly acknowledged to me that he
executed the same.

Utah Code Ann. §57-2-7 (1986).8 The
statutory form does not require the certificate
to state affirmatively that the person making
the acknowledgment is personallv known to
the officer. Cf. In re New Concept Realty &
Dev., Inc., 107 Idaho 711, 692 P.2d 355
(1984).

The trial court found that the signers and
their relationships to Oakhills and its general
partner were personally known to the notary
public, who had taken therr acknowledgments
many times. The notary’s certificate of ack-
nowledgment recites that the two named
signers appeared before him and stated their
positions in Oakhills Partnership’s general
partner, their authority to sign the document
on behalf of the limited partnership and for
the general partner, and the fact that they
acknowledged the execution of the instrument
by the limited partnership.

The certificate thus complies with the stat
utory requirements and was sufficient tc
require acceptance of the instrument for rec
ording under Utah Code Ann. §57-3-
(1986). As a properly acknowledged and rec
orded mortgage, the instrument impartes
notice of its contents to third parties as of th
recording date, April 8, 1983.9 See Utah Cod
Ann. §57-1-6 (1986); Utah Code Ann
§57-3-2 (1986).

We now examine the issue of priorit
between Mast’s mechanics’ liens and Amer
ican’s mortgage lien. Utah Code Ann. §3{
1-3 (1988) specifies the circumstances i
which those persons rendering services, per
orming labor, or furnishing materials i
certain construction projects are given mecl
anics’ liens on the construction property. |
determining the priority among competir
liens against the same property, anoth
section of the statute makes clear that the da
of recording a notice of a mechanics’ lie
prescribed by Utah Code Ann. §38-1
(1988), is not conclusive. Instead, the mech
nics’ liens

shall relate back to, and take effect
as of, the time of the commence-
ment to do work or furnish mater-
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ials on the ground for the structure
or improvement, and shall have
priority over any lien, mortgage or
other encumbrance which may have
attached subsequently to the time
when the building, improvement or
structure was commenced, work
begun, or first material furnished
on the ground; also over any lien,
mortgage or other encumbrance of
which the lien holder had no notice
and which was unrecorded at the
time the building, structure or
improvement was commenced, work
begun, or first material furnished
on the ground.
Utah Code Ann. §38-1-5 (1988). Under
this provision, a properly recorded mortgage
has priority over a mechanics’ lien arising
from the furnishing of labor or materials that
commenced after the mortgage recordation. See
Utah Savings & Loan Ass’n v. Mecham,
12 Utah 2d 335, 366 P.2d 598, 602 (1961).

Mast asserted at trial that work commenced
on the Oakhills Condominium project on
April 6, 1983, two days before the recording
of American’s instrument. Hammons, presi-
dent of Electro Technical Corporation, testi-
fied he placed a temporary power panel and
pole, a coil of electrical wire, and some
conduit at the building site on April 6. Ron
Mast and Roger Mast claimed to have seen
these materials when visiting the project site
on or about April 8, 1983. The trial court,
however, obviously disbelieved the witnesses’
testimony, entering a specific finding that
"[nJo work commenced and no materials were
furnished at the Oakhills site prior to Agril 8,
1983."”

Once again, appellants are attempting to
challenge this finding by rearguing the evid-
ence. See Ashton, 733 P.2d at 150. Under the
"clearly erroneous” standard of review, we
must give due regard to the trial court’s
opportunity to judge the credibility of the
witnesses. Utah R. Civ. P. 52(a). We cannot
set aside a trial court’s finding of fact unless
it is against the clear weight of the evidence or
we otherwise reach a definite and firm convi-
ction that a mistake has been made. Western
Kane County Special Serv. Dist. No. 1 v.
Jackson Cattle Co., 744 P.2d 1376, 1377
(Utah 1987). Mast has not demonstrated either
to us.

Hammons testified he placed the temporary
power panel at the top of the project site
behind a pile of debris. Roger Mast, however,
testified the panel was in a clear spot--not
near any debris--considerably to the left of
where Hammons said he placed it. Hammons
filed a notice of lien stating Electro Technical
Corporation’s work on the project began May
6, 1983, which is the same date its written
subcontract with Mast Construction Company

-was signed. Electro Technical Corporation’s

first application for payment identified May 9,
1983, as the first day of the project work
period. Mast Construction Company filed a
notice of lien signed by its president, Ron
Mast, giving April 28, 1983, as the date work
commenced on the project. In its April 1986
response to interrogatories, Mast Construction
Company identified April 18, 1983, as the date
work commenced, and described that work as
clearing the site, with no mention of any
temporary power equipment being left there
earlier. Finally, photographs of the work site
taken during the second half of April 1983
revealed no panel. Commenting on the inco-
nsistent evidence, the trial court observed:

I also note with some interest that
this power pole seems to evade
having its picture taken, and it
always seems to be just outside the
range of the photographs. There is
some substantial confusion on the
part of the lien claimants as to
where this power pole was placed.

If it was placed as Mr. Hammons
said, it’s to the left side of the pile
of [refuse]. And Mr. Mast as 1
recall testified it was on the right-
hand side. And that’s all shown in
the grading plan that was marked as
an exhibit and received. I'm surp-
rised it didn’t get photographed one
way or another.

The lower court thus questioned the credi-
bility of the mechanics’ lien claimants’ self-
serving testimony and weighed it against their
prior inconsistent actions and written statem-
ents. It is not our function to second-guess
the trial court as factfinder where there is a
dispute in the evidence. The finding that no
work was begun on or materials furnished to
the project before the recording of American’s
mortgage on April 8, 1983, is not clearly err-
oneous.! The trial court correctly concluded
that American’s lien took priority over all
other liens subsequent to that date.

We have considered the other issues raised
by appellants and find them equally meritless.
The judgment of the trial court is affirmed.

Norman H. Jackson, Judge

WE CONCUR:
Richard C. Davidson, Judge
Russell W. Bench, Judge

1. We previously issued an opinion in this case aff-
irming the judgment of the trial court on a different
basis. General Glass Corp. v. Mast Constr. Co., 758
P.2d 438 (Utah Ct. App. 1988). Mast’s subsequent
petition for rehearing was granted and the case was
resubmitted for decision. The prior opinion was
withdrawn by order of this court dated September
13, 1988. General Glass Corp. v. Mast Constr. Co.,
91 Utah Adv. Rep. 15 (Ct. App. 1988).
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2. In addition, Utah Code Ann. §57-3-10(2)
(1986) rendered the document unentitled to recor-
ding as a trust deed because it omits the name and
address of the trustee/grantee.

3.

A certificate of the acknowledgment
of any conveyance, or of the proof of
the execution thereof as provided in this
title, signed and certified by the officer
taking the same as provided in this title,
shall entitle such conveyance, with the
certificate or certificates aforesaid, to be
recorded in the office of the recorder of
the county in which the real estate is
situated.

Utah Code Ann. §57-3-1 (1986). The term
"conveyance” as used in Title 57 embraced "every
instrument in writing by which any real estate, or
interest in real estate, is created, aliened, mortgaged,
encumbered or assigned, except wills, and leases for
a term not exceeding one year.” Utah Code Ann.
§57-1-1 (1986).

4.

Every conveyance of real estate, and
every instrument of writing setting forth
an agreement to convey any real estate
or whereby any real estate may be aff-
ected, to operate as notice to third
persons shall be proved or acknowledged
and certified in the manner prescribed
by this title and recorded in the office of
the recorder of the county in which such
real estate is situated ....
Utah Code Ann. §57-1-6 (1986) (repealed by
Utah Laws 1988, ch. 155, §24; now see Utah Code
Ann. §57-3-2 (1988)).
5.

(1) Every conveyance, or instrument in
writing affecting real estate, executed,
acknowledged, or proved, and certified,
in the manner prescribed by this title ...
shall, from the time of filing the same
with the recorder for record, impart
notice to all persons of their content.
Subsequent purchasers, morigagees, and
lien holders are deemed to purchase and
take with notice.

Utah Code Ann. §57-3-2(1) (1986) (1985 amen-

dments were stylistic only).

6.

The purpose of an oath is to avoid a
violation of a pledge or promise. It is to
become secure against profanauon or
corruption, or breach. In its broadest
form the term "oath” is used to include
all forms of attestation by which one
signifies that he is bound in good faith
to perform what is demanded by the
oath faithfully and truly. It does not
include those forms of the attestation
which are not accompanied by an imp-
recation.

McKnight, 381 P.2d at 733-34,

7. The instrument in this case was executed by a
partnership. The certificate of acknowledgment of
an instrument executed by a corporation, however,
was required to be substantially in the statutory
form found in the second part of Utah Code Ann.

§57-2-7 (1986), which specifically refers to the
person executing the document as swearing or affi-
rming to his or her corporate officer or agent status
and to the source of authorization to sign the inst-
rument on the corporation’s behalf. The acknowl-
edgment statutes, Utah Code Ann. §§57-2-1
through-9 (1986) were recently repealed by Utah
Laws 1988, ch. 155, §24 (effective July 1, 1988).
The current comparable provisions can be found at
Utah Code Ann. §§57-2a-1 through-7 (1988).

8. The substance of what it means to acknowledge
execution of a document before a notary or other
authorized officer in particular circumstances, suct
as on behalf of a partnership or corporation, is now
set forth in Utah Code Ann. §57-2a-2(1) (1988).

9. We reject appellants” assertion, supported onh
by superficial legal analysis, that omission of thi
amount and date of the note rendered the instru
ment recorded "void” because it could not impar
constructive notice of American’s mortgage liel
under Utah Code Ann. §57-1-6 (1986) and Utal
Code Ann. §57-3-2 (1986). The clear reference
in the mortgage to the separate note and construc
tion loan agreement, along with the names an
addresses of Oakhills and American, were adequat
to put prudent subsequent lienors on inquiry notic
which, if pursued, would lead to actual notice of th
amount and terms of the indebtedness. See Johnso
v. Bell, 666 P.2d 308 (Utah 1983). See also Comn
ercial Factors of Denver v. Clarke & Waggener, 6¢
P.2d 261, 263 (Colo. Ct. App. 1984); Air Flo
Heating & Air Conditioning, Inc. v. Baker, 3.
So.2d 449, 451 (Fla. Ct. App. 1976), cert. deme
341 So.2d 289 (Fla. 1976).

10. In light of this determination, we do not rea
the issues of whether placement of this tempora
power equipment at the project site would be lie
able work under section 38-1-3 and, if s
whether it would have provided sufficient notice
constitute the "commencement of work” und
section 38-1-5.
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Extension of Time dated January 17, 1989



Ronald C. Barker, #0208

Mitchell R. Barker, #4530

David C. Cundick, #4817
Attorneys for Masts

2870 South State Street

Salt Lake City, Utah 84115-3692
Telephone (801)486-9636

BEFORE THE SUPREME COURT OF THE
STATE OF UTAH

GENERAL GLASS CORPORATION, a
Colorado corporation, et al.,
ORDER EXTENDING
Plaintiffs and Respondents, TIME TO PETITION
FOR CERTIORARI

vs.

MAST CONSTRUCTION COMPANY,
INC., a Utah corporation, DOCKET NUMBER
et al.,

Court of Appeals Docket No.
Defendants and Appellants, 860355-CAa

and Petitioners for
Writ of Certiorari.

The Court having considered the foregoing ex parte
motion, and good cause appearing therefore, it is hereby

ORDERED, that Ron Mast and Mast Construction Company
shall have through February 2, 1989 within which to petition
this Court for a Writ of Certiorari to the Utah Court of Appeals
in this matter.

So ordered this seventeenth day of January, 1989.

BY THE COURT
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adverse party. We have sued him.

MR. STRONG: They've also called him as their
witness.

THE COURT: That doesn't solve the problem. He's
an adverse party. He may lead. Objection overruled.

MR. BARKER: I object that it asks for a
conclusion of the witness. If he wants to ask about a
specific affidavit, or a specific transaction, or event, he
should do so.

MR. PATTEN: I asked about the closing.

THE COURT: Objection overruled.

THE WITNESS: No. I don't think that's fair. I
have some very specific recollections of what took place on
March 28th when we were asked to sign documents by American
Savings.

Q (By Mr. Patten) And your memory is what, sir?
A My memory is that the--

MR. STRONG: Excuse me, Your Honor. I'm going to
object to the form of that question. I don't think he
specifically asked about his memory.

MR. PATTEN: 1I'll rephrase it, sir.

MR. BARKER: I suggest we have a foundation.

THE COURT: That's what he's going to do.

Q (By Mr. Patten) Where do you recall signing
Exhibit P-1, sir?
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A In my office.

Q In whose presence?

A In the presence of Mr. Anderson.

Q Do you recall whether or not Mr. Anderson signed

the document at the same time in your office?

A It's my recollection that he did.

Q Do you recall attending a closing at the office of
Western States SAvings--Western étates Title?

A Not on this transaction, no.

Q Is it that you have no memory either way, or that
you have a memory that in fact you did not?

A My memory is that on this closing, we did not go
to Western Title. We went to one a few months later.

Q Do you recall, sir, whether you ever appeared
before Mr. Jensen to acknowledge to him, or tell him that
you in fact had signed Exhibit P-1?

A No. I did not do that.

MR. PATTEN: Your Honor, if it hasn't been done
before, I move that the deposition of Mr. Akerlow taken on
May 1, 1986 be published at this time.

MR. BARKER: No objection.

THE COURT: Any objection to publishing the
deposition of Mr. Akerlow?

MR. STRONG: No, Your Honor.

MR. GREEN: No objection.

75



THE WITNESS: This would be my second deposition.

MR. PATTEN: I believe that's correct.

MR. STRONG: The third, I think, actually.

THE COURT: This is the deposition taken on
May 1st, '86. 1Is this the one you'd like to have
published?

MR. PATTEN: Yes, Your Honor.

THE COURT: There being no objection, the Court
will publish the deposition of Mr. Akerlow of that date.

MR. PATTEN: Your Honor, I would like to read,
beginning on page 10, line 25.

THE COURT: Let me hand this to Mr. Akerlow so he
can follow along. The record will show that Mr. Akerlow
has signed that.

THE WITNESS: Thank you, Your Honor.

Q (By Mr. Patten) "Question: Did you ever appear
before Jeff Jensen and swear that this was, in fact, your
signature on page 8 of this Trust Deed?

"Answer: I don't recall whether I did or not.

"Question: You have no specific recollection?

"Answer: No."

That was indeed your testimony at that time, was
it not?

A Yes.

MR. PATTEN: I have nothing further at this time,
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Your Honor.

THE COURT: Let's break for the noon recess,

gentlemen. We'll continue with Mr. Akerlow. We'll be in

recess until 2:00 p.m., and hopefully at that point in time

I'11 have sufficient accommodation for all of you. We'll
be in recess until two.
(The noon recess was taken.)

THE COURT: The record will show we continue in
Debenham versus Electro Technical and others. It appears
that all parties are present. All counsel are present.
Mr. Strong?

MR. STRONG: Thank you, Your Honor.

CROSS-EXAMINATION
BY MR. STRONG:
Q Mr. Akerlow, do you remember who gave you the

Trust Deed that's been marked P-1 for you to sign?

A Not specifically, no. Someone from American
Savings.
Q Do you remember in relationship to the day you

signed the deed what day that would have been?

A It was Monday the 28th of March.

Q When you received Exhibit P-1, were all of the
spaces completed in that document?

A No, they were not.

Q So there were blanks, then?
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A Yes.

Q Who was it that asked you to sign the Exhibit P-1,
even though there were blanks in it?

A I think it was the representative from American
savingé who came over to my office. We were trying to get
this 1§an closed by the end of the month, and not all the

documentation was done. And in fact, I hadn't even

“received a copy of the commitments from American Savings on

this particular loan.

They brought those with them on the 28th. It was
the first time I'd even seen any loan commitments. So we
had to have a discussion on that.

The fellow I'd been dealing with was Jack Stermer.
I recall it was him. I wouldn't swear to it, but I think

it was he and I that visited about that on the 28th.

Q That would have been in your office?
A Yes.
Q You were present in the courtroom this morning; is

that correct?

A Yes.

Q And you saw a man who identified himself as
Stephen Emrick testify; is that correct?

A Yes.

Q Have you ever seen Stephen Emrick before today?

A No. I don't believe so.
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Q Now, again, when you actually signed Exhibit P-1,

who else was present in your office?

A As I recall, Richard Anderson was there.

Q Was there a notary present?

A No.

Q Did anyone piace you under oath before signing

that document?

A No.

Q At any other time, did you ever appear in front of
a notary public to acknowledge that you had signed that?

A No. I don't believe so.

Q Now, before we took a break for lunch, Mr. Patten
asked you that question, and then called to your attention
the deposition that you had given some time ago--I guess
maybe on May lst--where your answer seeméd to be a little
different. Are you able to explain the difference in the
testimony today as opposed to the deposition testimony?

A Well, subsequent to the deposition, the thought
occurred to me that in all the years I've been in the
development business, I do not recall a time that Jeff
Jensen has ever been in my office. The nature ofthe
business is I would always go to his office if I needed to
go anywhere, and I remember we once met at lunch. But he'd
never been in my office. And so I guess that's wh§ I

answered maybe a little more strongly today than I did in
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the deposition, because I know I signed that document in my
office. And I really don't believe Jeff has ever been in
my office. So I don't think I could have signed it in
front of him.

Q Now, Mr. Anderson has testified in his deposition,
which has now been introduced into court, that he signed
the Exhibit P-1 at Western States Title. Mr. Emrick
testified this morning that he also appeared at Western
States Title, and that Ron Mast was briefly at the closing.
Can you recall any other closing that you'd been involved
in with similar circumstances?

A We had a closing within a few months after this on
another building, an office building downtown, that we did
close at Western States Title. And Richard and I were the
signatories on that loan as well. And at that particular
closing, Ron Mast did have to come to the closing, as I
recall, because there was some documents for him to sign.

MR. PATTEN: Well, Your Honor, I move to strike
the question and answer. It hasn't been related at all to
American Savings & Loan. Apparently some other totally
unrelated deal had nothing to do with American Savings.

MR. STRONG: I believe my question asked whether
there was another closing where Mr. Mast was there,

Mr. Anderson was there, and I believe American Savings. I

believe I added they were there at another closing, and I
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think the question has been answered.

THE COURT: I don't think you included American
Savings in your question. Do you want to reask it?

MR. STRONG: All right.

Q (By Mr. Strong) Well, I'll really just ask a
subsequent question. You've already told us that you
remember a time when Mr. Anderson, yourself, Mr. Jensen,
and briefly Mr. Mast were all present. Do you remember a
closing where in addition to those four entities, or
parties, that American Savings was also present?

A No. No. They were not at that closing.

Q Thank you. Now, on March 28th, Mr. Anderson
actually executed Exhibit P-1?

A Well, I thought I did.

Q And what's your best recollection as to that?

A My best recollection is that in the morning we met
with, I believe it was Jack Stermer, to go over the deal,
which until that time we hadn't seen. Until that time we
had not seen the commitment letter on either the
construction loan, or the permanent financing.

We generally knew the terms, but the fine print,
we hadn't seen. And there was a lot of fine print in there
that had not been discussed in all of the communications
between us.

We knew our loan had been approved, but we didn't
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signed?
A We gave it all back to American Savings, or State
Savings, and understood that they would take it from there

to get recorded and funded.

Q Did you ever resign that document?
A No.
Q Did you ever take an oath in connection with

signing Exhibit 1?

"A I don't know what you mean by take an oath.

Q Did someone swear you to tell the truth?
A No.
Q Did someone ask you if you acknowledged that the

contents were true?

A No.
Q Did someone verify that the contents were true?
A No.

Q Calling your attention to Exhibit 36, when did you
first see that document?
MR. BARKER: That's the opinion letter, Your
Honor.
THE WITNESS: I don't remember when I first saw
it.
Q (By Mr. Barker) Do you recall having seen it in
the proximity of April, 1983, or was it your--a year or two

later?
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A

Oh, no. No. No. I saw it at that time--at the

time of the closing, because it was our responsibility to

get an opinion letter over there. I just don't remember

the exact date I saw it.

Q

I see. Now, you indicated that you were on the

site with the Masts, and you were concerned about non-

receipt of footing drawings. You mentioned that in

response to a prior question.
A Yes. |
Q When was that?
A It would have been 15--16 April, somewhere in
there, '83.
Q Were you on the site earlier than that in April?
A I don't recall.
MR. BARKER: May I have a moment with my client?
THE COURT: Certainly.
MR. BARKER: No further questions.
THE COURT: Mr. Green?
MR. GREEN: I have no questions.
MR. MARSHALL: I have no questions.
THE COURT: Now that I've got you folks a spot,
hope you feel like you're part of it.

MR. MARSHALL: Appreciate it.

THE COURT: Mr. Patten?
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ever, appellants contend, as I understand
their position, that in a case such as this,
the jury should have pointed out to them,
by instruction from the court, the various
elements to be considered in determining
the depreciation. Appellants went so far
in this case as to submit a request for in-
struction embodying their theory, and ask-
ing separate damages for claimed injuries
to each separate part of the land. Not on-
ly did the court not err in refusing this re-
quest, but it would have committed error if
it had granted it. The request was a com-
plete departure from the well settled rule
that damages are given for depreciation in
the fair market value of the land as a
whole,

The state put on two real estate experts,
who testified that the depreciation in market
value of the remaining land was $1500 or
$1800. Both of these experts were sub-
jected to searching cross-examinations, and
the exact bases of their opinions were clear-
ly shown to the jury, both as to factors
considered by them in making their esti-
mates, and as to factors unknown to or
ignored by them.

As pointed out in the prevailing opinion,
restoration costs may, in some cases, be an
accurate measure of damages, i.e. of the
depreciation in market value. In other
cases restoration costs may bear no rela-
tion to the depreciation in market value.
Market value is the price at which a will-
ing vendor would sell, and at which a will-
ing buyer would purchase in a free and
open market. Fair market value is ordin-
arily proved by the testimony of experts,
who may be fully examined and cross-ex-
amined as to the factors considered by
them, and the bases upon which they de-
termined their appraisals.

As heretofore stated, the state put on two
real estate experts. Appellants called none.
Appellants put on evidence of the value of
the basement home, replacement cost, cost
of destroying the old home, value of trees,
shrubs, fruit plants, etc. All of these
factors were prominently before the jury.
That the jury was fully aware of all these
factors and that they took them into ac-
count in reaching their verdict is evidenced
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by the fact that they fixed the damages to
the remaining property at $3,000, or about
twice the amount fixed by the experts as
the depreciation value. The appellants
have shown no prejudicial error. For these
reasons, I concur.

BYBEE et al. v. STUART.,
No. 6981.

Supreme Court of Utah,
Jan. 29, 1948.

. Appeal and error €=987(3)

On appeal from judgment for plaintiff
in equity action to compel conveyance of
lands to him and quiet his title thereto,
Supreme Court may review facts as well as
law.

2. Mortgages €233(3)

A warranty deed, absolute in form,
was not absolute conveyance of land to
grantee, but a “mortgage,” 1in view of par-
ties’ contemporaneous written agreement,
providing that conveyance was made to
enable grantee to obtain loan on premises
for sum to be used in paymg mortgage
thereon and that, if grantor desired to sell
land, grantee would convey title to pur-
chaser on payment to grautce of such
amount.

See Words and Phrases, Permanent

Edition, for all other defimutions of

“Mortgage”.

3. Mortgages ¢=33(1), 36

A warranty deed, absolute in form, is
presumed to convey fee-simple title or at
least whatever title grantor has to land de-
scribed, but, where contemporaneous writ-
ten agreement between parties shows that
deed was given for security purposes, court
will look to real transaction and treat it as
mortgage.l

4. Mortgages €=42
An instrument need not follow statu-
tory form to be a real estate mortgage, and

1 Brown v. Skeen, 89 Utah 568, 58 P.2d 24.
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« particular form is necessary so long as
~ues’ intention is shown. Utah Code
<3, 78—1—13.

& Mortgages €=33(1)

A rcal estate mortgage need not be
wcained 1n one writing, but may consist
w warranty deed and separate written
sarract.!

{ Mortgages €=37(2)

In cquity, a deed absolute on its face
=3y be shown by parol evidence to have
*tn given for security purposes only, and,
@ such showing, equity will give effect
3parties’ intention.

*. Mortgages €27
Deeds given for security purposes only,
«xing requisites of formal mortgages, are
<med “equitable mortgages”.?
See Words and Phrases, Permanent
Fdition, for all other definitions of
“Equitable Mortgage”.

t Mortgages ©=33(3)

A warranty deed and parties’ contem-
Mraneous written contract, reciting con-
‘tyance of land to enable grantee to obtain
@an thereon for specified sum to be used
3 paying mortgage against land, with un-
arstanding that grantee would reconvey
wemises to grantor on repayment to gran-
2 of amount of mortgage, constituted, not
wrely “equitable mortgage” resting partly
3parol and cognizable only in equity, but
mal “mortgage” cognizable in court of
«¥, and grantee did not acquire title to
«d, but was merely mortgagee.

t Frauds, statute of €63(5)

Grantor’s oral surrender to grantee
tany interest of grantor in land con-
tyed as security for repayment of amount
«rowed by grantee to pay mortgage
#reon was unenforceable as written stat-
2 of frauds. Utah Code 1943, 33—5—1,
53,

10. Mortgages €137

In “title theory” or “common law”
states, mortgage deed conveys legal title
to mortgagee, subject to mortgagor’s cquity
of redemption, but in “cquitable” or “lhen
theory” states, including Utah, legal title
remains in mortgagor subject to lien in
mortgagee’s favor. Utah Code 1943, 104—
57—7.3

i1. Mortgages €137

The code section providing that mort-
gage of land shall have effect of convey-
ance thereof to mortgagee as security for
payment of indebtedness set forth therein
is not nccessarily inconsistent with section
providing that real property mortgage shall
not be deemed a conveyance, whatever its
terms, in view of section defining “convcy-
ance” as embracing every written instru-
ment by which any real estate or interest
theremn is created, aliened, mortgaged, en-
cumbered, or assigned. Utah Code 1943,
78—1—1, 78—1—13, 104—57—7.

12. Deeds €=3
At common law, term “conveyance”
meant transfer of title to or estate 1n land
or the instrument by which such transfer
was accomplished, but definition thereof
was broadened by statute to include also
mortgages, encumbrances, etc., and as used
in statute respecting land mortgages, cov-
ers transactions not involving transfers of
title to or estates in land, but merely ef-
fective mortgages or encumbrances there-
of. Utah Code 1943, 78—1—1, 78—1—13.
See Words and
Edition, all
“Conveyance”.

Phrases, Permanent

for other defimtions of

13. Mortgages C=134, 137

A mortgagor retains title to mortgaged
lands, and mortgage creates 1n mortgagee’s
favor only a lien or right to resort to land
to satisfy mortgage debt.t

1Brown v. Skeen, 89 Utah 568, 58 P.
20424,

¢ Wasatch Min. Co. v. Jennings, 5 Utah
243, 251, 15 P. 65; Duerden v. Solomon,
& Utab 468, 94 P. 978; Lless v. Anger,
8 Utah 186, 177 P. 232,

3Thompson v. Cheesman, 15 Utah 43,
48 P. 477; Donaldson v, Grant, 15 Utah

231, 49 P. T79; Azzalia v. St. (laire, 23
Utah 401, 64 P. 1106; Carlquist v. Col-
tharp, 67 Utah 514, 248 P. 481, 47 A.
L.R. 765; In re Reynolds’ Estate, 90
Utah 4195, 62 P.2d 270.

41In re Reynolds’ Estate, 90 Utah 415,
62 P.2d 270.
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14. Frauds, statute of ¢&=63(5)

One conveying land by warranty deed
as sccurity for repayment of sum loaned
to grantee for payment of mortgage on
land held title thereto in fee, subject to
mortgage lien in grantee's favor, and
hence had such estate or interest in land
as could be conveyed only by written in-
strument. Code Utah 1943, 33—5—1.

15. Mortgages &=608!/,

In judgment ordering grantee of land
to reconvey it to grantor as mortgagor
and quieting grantor’s title thereto, court
properly ordered payment to grantee of so
much of amount paid into court by gran-
tor in repayment of sums advanced by
grantce to preserve mortgaged property as
was advanced by grantee for water stock
assessments and general taxes thercon,
mortgage payments, etc., and remission of
balance to grantor.

————

Appeal from District Court, Second Dis-
trict, Weber County; Charles G. Cowley,
Judge.

Action by Byron L. Bybce, Sr., and an-
other against Claude E. Stuart to compel
conveyance of certain lands to plaintiffs by
defendant, who filed a counterclaim against
plaintiffs and a cross-claim against Oni
Douglas Stuart and another, interpleaded
as plaintiffs and cross-defendants, to quict
title to. the lands in defendant. From a
judgment ordering defendant to convey the
lands to plaintiffs and quieting plaintiffs’
title thereto, defendant appeals.

Affirmed.
David J. Wilson, of Ogden, for defend-

ant and appellant.

Thatcher & Young, of Ogden, for plain-
tiffs and respondents.

Thatcher & Young, of Ogden, for inter-
pleaded plaintiffs, cross-defendants and re-
spondents -

WOLFE, Justice.

Appeal by the defendant from a judg-
ment and decree of the second district
court, ordering defendant to execcute a
conveyance of certain lands to plaintiffs,
and quieting plaintiffs’ title thereto.
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The facts out of which this case arises
arc these:

In 1936 the wife of cross-defendant Oui
Douglas  Stuart died, and defendant
(Claude Stuart) took Ouni's son, David, to
live with him and his family. Oui and
Claude were brothers. Tt is fairly infer-
able from the record that defendant tock
the boy, David, as an acknowledged fam-
ily obligation, and without expectation of
recompense. There was no contract be-
tween the brothers that defendant should
reccive any pay or other consideration for
performance of this duty. Oni, at all times,
paid for his son’s clothing, schooling, and
other expenses. The boy, David, assisted
with the household chores around defend-
ant’s place, and apparently was treated very
much the same as defendant’s own sons.

tially as follows:

On May 11, 1942, and for a long tin
prior thereto, Oni Stuart owned a tract of
land in Weber County. The land was
heavily mortgaged, and the mortgages were
then in the process of foreclosure. Omi
was in straitened financial circumstances
and was about to lose his land. Oni be-
ing unable to get credit from outside
sources, his brother, the defendant, agreed
to advance the money nccessary to pay off
the mortgages in order that he would not
lose his land. As security for the money
advanced, Oni ecxecuted to defendant a
warranty decd, absolute in form, to his
land. Contemporaneous with the deed, and
as part of the same transaction, the par-
ties also had drawn the following agree-
nient

“Statement

“This Memorandum of Agrcement wit-
nesscth:

“That Oni Douglas Stuart has this dav
conveyed by warranty deed to the under-
signed, Claude E. Stuart, the following de-
scribed real property * * * [descrip-
tion omitted]

“The conveyance of said property was
made to enable the undersigned, Claude E.
Stuart, to obtain a loan on said premises
for eleven hundred ($1100.00) Dollars, to
be uscd in paying an existing mortgage
against said property, togcther with de-

linquent taxes

curred in cone
closure proceedii
property amount
imately eleven h

“It is understo
of the said Clu
rcconvey said |
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“(Sig
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laquent taxes and certain expenses in-
curred in connection with adjusting fore-
agsute jifoceedings instituted against said
vroperty amouniting to the suiil of approx-
imately eleven hundred ($1100.00) Dollars.

“It 1s understood and agreed on the part
of the said Claude E. Stuart that he will
reconvey said premises to Oni Douglas
Swart upon the repayment to him of the
amount of mortgage which he has executed
aganst said premises, together with all in-
terest and other expenses, including taxes,
that said Claude E. Stuart may have in-
arred or may incur in paying off the
mortgage executed against said premises,
and any other expenses connected with
the same, said payment to be made within
years from this date.

“It is further agrced on the part of the
sud Claude E. Siuart that should Oni
Douglas Stuart desire to sell this property,
tat hie, the said Claude E. Stuart, will
wnvey to such purchaser the title to said
property upon the payment to him of the
amount hereinbefore provided.

“This agreement or understanding is to
b binding upon the heirs, successors, and
assigns of the parties hereto.

“This, the 11th day of May, A. D., 1942,

“(Signed) Claude E. Stuart”
(Italics added)

During June, 1942, Oni Stuart was ill
in the hospital. When he was well enough
0 leave the hospital, he went to defend-
ant’s home to stay during his convalescence.
Defendant testified that about a week aft-
¢r Oni left the hospital, the two brothers
had a conversation as follows:

“A. We were sitting in the living room
ind Oni turned to me and he said: ‘You
lave been mighty nice to me. Have me
ome and live here. I want to stay here
mtil I get over my illness I got.” 1 said:
That is perfectly alright.” He said: ‘You
ave been good to me and good to the boy,
ad have given the boy a good home. We
ull just let the title stay in your name,
ad leave the title just as it is, and you
an have the use of the land, and the
tle will be yours, and the land is yours.
E»Ve will let the title stay just as it is at
ke present time.’

189 P.2d—815

“Q. Was anything said about the care
of the boy? A. Yes.

“), What? A, Ilv said: 'If you con-
tinue to take care of the boy and give him
a good home until he gets of age, why,
you have the land.’

“Q. Alright, what did you say? A. I
told him: I said, ‘That is perfectly alright
with me. When the time came when the
boy was of age, if he wants the land then
I will give him title to the land in reim-
bursement of what I got in the land myself,
without interest.’

“Q. Was anything further said by your
brother Oni? A, Om said: ‘That 1s al-
right. We will let the matter stand as 1t
1. 7

Defendant’s wife, who was present at the
time the conversation was supposed to have
taken place, was called to corroborate de-
fendant’s testimony but was unable to do so.
Oni categorically denied that any such con-
versation ever took place.

On July 13, 1942, about two weeks after
the purported conversation above quoted,
Oni listed the land for sale with cross-de-
fendant Cook, a real cstate broker. In
September, 1944, plaintiffs contracted to
purchase the land from Oni, and he ex-
ecuted a deed to them in October, 1944,

When defendant learned of the deal be-
tween plaintiffs and Oni, he called upon
Cook, and claimed to be owner of the prem-
ises.

Plaintiffs commenced this action against
defendant to compel him to execute and
deliver to them a conveyance to the prem-
ises, upon receiving the amount expended
by defendant in preserving the property.
Defendant answered, and by way of coun-
terclaim against plaintiffs and cross-claira
against Cook and Oni Stuart who were
interpleaded as “cross-defendants,” assert-
ed title in himself and prayed that title
be quieted in him.

The trial court concluded from the facts
as outlined above that plaintiffs were the
owners of the premises and entitled to im-
mediate possession of the premises, and
rendered judgment accordingly. IFrom that
judgment defendant prosecutes this appeal.
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[1] Defendant has assigned numerous
errors, all of which go to the correctness
of the court’s construction of the original
transaction between Oni and defendant,
and the effect, if any, upon this transac-
tion, of the subsequent oral conversation
between the two brothers. This being an
equity case, we may review the facts as
well as the law.

[2,3] The first question presented for
our determination is as to the nature of the
original transaction between the brothers
Stuart. Although it is not clear in the
briefs, it appears to be defendant’s con-
tention that the original transaction was
an absolute conveyance of the land in ques-
tion to defendant. This position is without
support in fact or law. It is true, of
course, that a warranty deed, absolute in
form, is presumed to convey a fee simple
title, or at least whatever title the grantor
has. But where, as here, there is a written
agreement between the parties, contem-
poraneous with the deed, which shows the
deed to have been given for security pur-
poses, the court will look to the real trans-
action, and treat it as a mortgage. Brown
v. Skeen, 89 Utah 568, 58 P.2d 24. The
fact that by the terms of the contract,
Oni Stuart had the right to sell the land
to a third person, clearly indicates the in-
tention of the parties that title should not
pass to the defendant.

[4-7] Our statute (Sec. 78—1—13 U.
C. A. 1943) furnishes a form for real es-
tate mortgages. However, it is not neces-
sary that an instrument follow the statutory
form to be a mortgage. No particular
form is necessary so long as the intention
of the parties is shown. Nor is it neces-
sary that the mortgage be contained in one
writing—it may consist of a warranty deed
and a separate contract in writing. Brown
v. Skeen, supra. See also 1 Jones on
Mortgages, 8th Edition, Chapter 2. And
in equity a deed absolute upon its face may
be shown by parol evidence to have been
given for security purposes only, and when
such a showing has been made, equity will
give effect to the intention of the parties.
Such security transactions, lacking the re-
quisites of a formal mortgage, are termed
equitable mortgages. 1 Jones on Mortgag-
es, Chapter 5; Wasatch Min. Co. v. Jen-

nings, 5 Utah 243, 251, 15 P. 65; Duerden
v. Solomon, 33 Utah 468, 94+ P. 978;
Hess v. Anger, 53 Utah 186, 177 P. 232.
See also 3 Jones, Comunentaries on Lvi-
dence, 2d Edition, page 2793, Section 1531

[8] The deed and contract here show -

all the requisites of a formal mortgage—a
conveyance of particular land as security
for a debt with the necessary defeasance
clause. This was not merely an equitable
mortgage—a security transaction resting
partially in parol and cognizable only in
equity. The two instruments, taken to-
gether, constitute a formal mortgage, cog-

nizable in a court of law. Defendant did -

not acquire the title to the lands under the
warranty deed. He was merely a mort-
gagee,

[9] This brings us to the second ques-
tion:

As we have heretofore noted, defend-
ant testified to a conversation between him-
self and his brother Oni, by which it is
claimed Oni orally surrendered to defend-
ant any interest he had in the property.
The court found that such a conversation
did take place, and his finding is cross-
assigned as error by the appcllces. How-
ever, the court found that this purported
surrender was ineffectual under the Stat-
ute of Frauds—Secs. 33—5—1 and 33—
5—3, U.C.A.1943. Defendant contends that
Oni Stuart’s oral surrender of his interest
in the premises was valid,

We deem it unnecessary to pass upon
appellees’ cross-assignment of error, since
we are of the opinion that even if such
conversation took place as was testitied to
by defendant, it was within the Statute of
Frauds and thercfore uncnforceable.

[10] There are two rather well defined
views of mortgages in the United States.
In the so-called “title-theory” or “common
law” states, it is held that a mortgage deed
conveys to the mortgagee the legal title,
subject to the mortgagor’s equity of re-
demption. In the “equitable” or *lien-the-
ory” states, it is held that the legal title
remains in the mortgagor subject to a lien
in favor of the mortgagee. 1 Jones on
Mortgages, Sections 12, 15-16, 18 and 67.

Utah, along with most of the other west-
ern states, has long been recognized as a
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en theory” state. 1 Jones on Mortgages
“ections 60, 67, 68. This court has re-
seatedly said that a mortgage in this state
‘s not vest title in the mortgagee, but
~erely creates a lien in his favor. Thomp-
vn v. Cheesman, 15 Utah 43, 48 P. 477;
Donaldson v. Grant, 15 Utah 231, 49 P.
79; Azzalia v. St. Claire, 23 Utah 401, 64
?. 1106; Carlquist v. Coltharp, 67 Utah
14,248 P. 481, 47 A.L.R. 765; In re Rey-
©olds' Estate, 90 Utah 415, 62 P.2d 270.
These cases’ are based largely on a statu-
ary provision which appears in our 1943
Code as Sec. 104—57—7 and is as follows:

“A mortgage of real property shall not
» deemed a conveyance, whatever its
‘*rms, so as to enable the owner of the
“urtgage to recover possession of the real
roperty without a foreclosure and sale.”

(11] We note here a seeming contradic-
"0 in our statutes. Sec. 78—1—13, U.C.
L1943, after setting forth the statutory
“m for a mortgage of land, provides as
llows

“Such mortgage when executed as re-
wired by law shall have the effect of a con-
eyonce of the land therein described, to-
fther with all the rights, privileges and
ppurtenances thereunto belonging, to the
ortgagee, his heirs, assigns and legal rep-
rsentatives, as security for the payment of
de indebtedness thereon set forth, with
wwenants from the mortgagor of general
nrranty of title, and that all taxes and
wessments levied and assessed upon the
d described, during the continuance of
e mortgage, will be paid previous to the
4y appointed for the sale of such lands for
ixes; and may be foreclosed as provided
¥ law upon any default being made in any
i the conditions thereof as to payment of
ther principal, interest, taxes or assess-
sents.”  (Italics supplied.)

At first blush this section would appear
2be in direct conflict with Sec. 104—57—
" Apparently one section provides that a
wortigage “shall not be deemed a convey-

,acte, whatever its terms,” while the other
‘ovides that a mortgage in the statutory

am “shall have the effect of a convey-
ace of the land.” However, Sec. 78—1—
3 when construed in the light of Sec.
3~1—1. is not necessarily inconsistent
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with Sec. 104—57—7. Scc. 78—1—1 is as
follows:

“The tcrm ‘conveyance’ as uscd in this
title shall be construed to embrace every
instrument in writing by which any real
estate, or interest in real estate, is creat-
ed, aliencd, mortgaged, encuwinbered or as-
signed, except wills, and leases for a term
not excecding one year.” (Italics sup-

plied).

[12] At common law the term “convey-
ance” meant a transfer of title or of an es-
tate in land, or the instrument by which
such transfer was accomplished. By the
terms of Sec. 78—1—1, the definition is
broadened to include not only the transfers
of estates or interests in land, hut also
mortgages, incumbrances, etc. As used in
Sec. 78—1—13, the term “conveyance” cov-
ers transactions not involving a transfer of
title or of an estate in land, but merely
an effective mortgage or incumbrance of
the land. However, as used in 104—57—7,
“conveyance” is used in its common law
sense—a transfer of title or an estate in the
land.

[13] We adhere to the now well estab-
lished doctrine that the mortgagor retains
title to the mortgaged lands, and all that is
created in favor of the mortgagee is a lien
—a right to resort to the land to satisfy
the mortgage debt. In re Reynolds’ Es-
tate, 90 Utah 415, 62 P.2d 270.

[14] Oni Stuart therefore, as mort-
gagor, held the title to the premises in fee,
subjcct to a mortgage licn in favor of de-
fendant, and therefore he had such an es-
tate or interest in the land as could be
conveyed only by a written instrument un-
der Sec. 33—5—1, U.C.A.1943, which pro-
vides as follows:

“No estate or interest in real property,
other than leascs for a term not exceeding
one ycar * * * shall be created,
granted, assigned, surrendered or declared
otherwise than by act or operation of law,
or by deed or conveyance in writing sub-
scribed by the party creating, granting, as-
signing, surrendering or declaring the
same, or by his lawful agent thereunder au-
thorized by writing.” (Italics supplied.)

See annotation commencing at page 777
of 65 A.L.R.
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[15] Prior to the trial of this case, $882
was paid into court for the benefit of de-
fendant, as repayment of the sums ad-
vanced by him to preserve the property
This tender was refused. The court found
that the total money advanced by defend-
ant was $87520 for water stock assess-
ments, general taxes, mortgage payments,
etc, and ordered that $87520 of the money
paid mto court be paid to defendant, and
the balance remitted to Ont Stuart. There
was no error 1n this,

The judgment of the trial court 1s af-
firmed. Respondents to have their costs.

McDONOUGH, C. J, and PRATT,
WADE, and LATIMER, JJ., concur.

EDWARDS v. INDUSTRIAL COMMISSION
et al.

No. 7089.

Supreme Court of Utah.
Feb 4, 1948,

{. Workmen’s compensation €=1794

When an aggrieved party has been
granted a rehearing, receives an adverse
decision thereon by Industrial Commuission,
and files subsequent application for further
rehearing timely, commission has jurisdic-
tion to entertain second application and may
grant or deny second application. Utah
Code 1943, 42—1—76, 42—1—77.2

2. Workmen’s compensation €=1864

Aggrieved party who has been granted
a rehearing by Industrial Commission necd
not file a second application for rehearing
as condition precedent to petitioning Su-
preme Court for writ of certiorari, when
decision on rehearing in substance 1s the
same as the order made on original hear-
g Utah Code 1943, 42—1—76, 42—1—
77

189 PACIFIC REPORTER, 2d SERIES

3. Workmen’s compensation €=1541

Evidence justified demial of deth bene-
fits to widow of employee who died as re-
sult of injury arnising out of and in the
course of employment, causing 1ccurrence
of old hernia which was repaired by opcr
ation, on ground that death caused by in
jury did not occur withm three years of
mjury as required by compensation act
Utah Code 1943, 42—1—64

4. Workmen’s compensation 602

Workmen’s Compensation Act, author
1zing recovery for death of workman only
1f death occurs within three years of injur)
causing 1it, 1s unambiguous and hence not
subject to interpietation Utah Code 1943,
42—1—64%

Ongnal certiorant  proceeding under
Workmen’s Compensation Act by Mary F
Edwards, widow of Samuel ldwards, de
ceased, opposed by the Industrial Comms
sion of Utah, Tintic Standard Mining Com
pany, employer, and Continental Casualty
Company, mnsurance carrier, to review a de-
cision of the Industrial Commission deny-
ing claimant’s application for compensation
for death of her husband and for benefits
allegedly owing to him prior to death

Decision of the Industrial Commission
affirmed.

Willard Y Morns, of Salt Lake City,
for plamntiff

Shirley P Tones, of Salt Lake City, and
Grover A Giles, Atty Gen, for defendants

PLCR CURIAM

On writ of certiorari, plaintiff, widow of
Samuel Ldwards, seeks to have this court
dctermine the lawfulness of the dccision of
the Industrial Commission denying hcr ap
plication for compensation for the death of
her husband and for benefits allegcdly ow-
ing to him prior to dcath

Defendants moved to quash the writ and
to dismiss the petition for writ ot ccitio
rart on the giound that pluntuf tailed to

1 Carter v Industrial Comrmission, 76
Utah 520, 200 P 770
2 dalt Lake City v Industial Conim,

93 Utah 510, 74 P2d 637, Hallstrom
v Industial Comm 96 Utuh 83, o, 1
2d 730 distingmished
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APPENDIX VII

Pertinent Statutes

[all references are to Utah Codel
17-21-6 (duties of county recorder)
38-1-5 (priority of mechanics' liens)
38-1-9 (notice imparted by record)
38-1-26 (assignment of lien)

57-1-6 (recording necessary to impart notice)
57-1-19 (trust deed definition)
57-1-20 (transfers in trust of realty)

57-2-1 (manner of acknowledging conveyances)
57-2-5 (notary shall make certificate of aknowledgment)
57-2-7 (form of certificate of acknowledgement)
57-3-1 (certificate of acknowledgement to be recorded)

57-3-2 (record imparts notice)



17-21-4 COUNTIES -

17-21-4. Certified copies.

The county recorder is authorized to make and furnish to interested persong
certified photographic copies of any of the records in his office upon payment
of fees and charges provided therefor. Certified copies of such records may be
supplied to officers of the county for their official use without the payment of
any fee.

History: C.L. 1907, § 618x, added by L.
1915, ch. 87, § 1; C.L. 1917, § 1577; R.S. 1933
& C. 1943, 19-184.

17-21-5. Receipts for documents received for record.

On the filing of any instrument in writing for record in the recorder’s office
the recorder shall when requested give to the person leaving the same to be
recorded a receipt therefor.

History: R.S. 1898 & C.L. 1907, § 619; C.L.
1917, § 1578; R.S. 1933 & C. 1943, 19-18-5.

17-21-6. General duties — Records and indexes.

Every recorder must keep:

(1) An entry record, in which the recorder shall immediately upon re-
ceipt of any instrument to be recorded, enter in the order of its reception
or entry, as the case may be, the names of the parties thereto, its date, the
hour, the day of the month and the year of filing any such statement and
a brief description of the premises, endorsing upon each instrument a
number corresponding with the number of such entry.

(2) A grantors’ index, in which shall be indexed all deeds and final
judgments or decrees partitioning or affecting the title to or possession of
real property, which shall show the number of the instrument, the name
of each grantor in alphabetical order, the name of the grantee, date of
instrument, time of filing, kind of instrument, consideration, the book
and page and entry number in which it is recorded, and a brief description
of the premises.

(3) A grantees’ index, in which shall be indexed all deeds and final
judgments or decrees partitioning or affecting the title to or possession of
real property, which shall show the number of the instrument, the name
of each grantee in alphabetical order, the name of the grantor, date of the
instrument, time of filing, kind of instrument, consideration, the book
and page and entry number in which it is recorded, and a brief description
of the premises.

(4) A mortgagors’ index, in which shall be entered all mortgages, deeds
of trust, liens, and all other instruments in the nature of an encumbrance
upon real estate, which shall show the number of the instrument, name of
each mortgagor, debtor or person charged with the encumbrance in alpha-
betical order, the name of the mortgagee, lien holder, creditor or claim-
ant, date of instrument, time of filing, nature of instrument, consider-
ation, the book and page and entry number in which it is recorded, and a
brief description of the property charged.
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RECORDER 17-21-6

(5) A mortgagees’ index, in which shall be entered all mortgages, deeds
of trust, liens, and all other instruments in the nature of an encumbrance
upon real estate, which shall show the number of the instrument, name of
each mortgagee, lien holder, creditor or claimant, in alphabetical order,
the name of the mortgagor or person charged with the encumbrance, date
of instrument, time of filing, nature of instrument, consideration, the
book and page and entry number in which it is recorded, and a brief
description of the property charged.

(6) An abstract record, which shall show by tracts or parcels every
conveyance or encumbrance, or other instrument recorded, the date and
character of the instrument, time of filing the same, and the book and
page and entry number where the same is recorded, which record shall be
so kept as to show a true chain of title to each tract or parcel and the
encumbrances thereon as shown by the records of the office.

(7) An index to recorded maps, plats, and subdivisions.

(8) An index of powers of attorney, labeled “powers of attorney,” each
page divided into seven columns, namely: “date of filing,” “book,” “page,”
and “entry number,” “from,” “to,” “revoked.”

(9) A miscellaneous index, in which shall be entered all instruments of
a miscellaneous character not otherwise provided for in this section, each
page divided into eight columns, namely: “date of filing,” “book,” “page,”
and “entry number,” “instrument,” “from,” “to,” “remarks.”

(10) An index of transcripts of judgments, labeled “transcripts of judg-
ments,” each page divided into seven columnsheaded, respectively, “judg-
ment debtors,” “judgment creditors,” “amount of judgment,” “where re-
covered,” "when recovered,” “when transcript filed,” “when judgment sat-
isfied.”

(11) A general filing index in which shall be indexed all executions and
writs of attachment, and any other instruments not required by law to be
spread upon the records, and in separate columns he must enter the
names of the plaintiffs in the execution, the defendants in the execution,
the purchaser at the sale and the date of the sale, and the filing number of
the documents.

The indexes provided for in subdivisions (8) to (11) shall be alphabeti-
cally arranged, and in each case a reverse index shall be kept.

(12) Nothing in this section shall preclude the use of a single name
index by the recorder if such index includes and references all of the

above indexes.

History: R.S. 1898 & C.L. 1907, § 620; L.
1915, ch. 45, § 1; C.L. 1917, § 1579; R.S. 1933
& C. 1943, 19-18-6; L. 1955, ch. 29, § 1; 1973,
ch. 24, § 1; 1980, ch. 20, § 2; 1983,ch. 69, § 5.

Amendment Notes. — The 1983 amend-
ment 1nserted the references to parcels in Sub-
section (6); deleted a former Subsection (7)
which read: “An index of chattel mortgages,
labeled ‘chattel mortgages, each page divided
into seven columns, namely ‘date of filing,
‘book,’ ‘page,” ‘canceled,’ ‘from, ‘to,” and ‘re-
marks’”; redesignated the following subsec-

’

tions; substituted “8 to 11” in Subsection (11)

for “7 and 9 to 12", and deleted “The 1ndexes
provided for 1n subdivisions 7 and 9 to 12 shall
be alphabetically arranged, and in each case a
reverse index shall be kept” at the end of the
section

Cross-References. — Condominium pro-
jects, duty to keep index, § 57-8-12

Federal tax liens, § 38-6-1.

Marketable record title, notice of claim of 1n-
terest, § 57-9-5

Recording as imparting notice, § 57-3-2 et
seq.
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38-1-5

erected without knowledge and consent of
owner thereof, or mechanics lien holders, does
not relieve building in its new location from
lLiability of & deficiency existing on the sale of
the land on which the building was erected to
satisfy such liens. Sanford v. Kunkel, 30 Utah
379, 85 P. 363. 85 P. 1012 (1906).

Scope and exient of lien generally.
Necessary appurtenances, including ease-

ments which extend outside of boundaries of

land upon which building is erected. is covered

LIENS

by provisiong of this section. Park City Meat
Co. v. Comstock Silver Mining Co., 36 Utah
145, 103 P. 254 (1809).

Waiver, loss or forfeiture of lien.

Where there is substantial compliance with
statute creating lien, and lien has in fact been
established, lien 8o established cannot be de-
feated by technicalities nor by nice distinc-
tions. Park City Meat Co. v. Comstock Silver
Mining Co., 36 Utah 145, 103 P. 254 (1809:.

COLLATERAL REFERENCES

Am. Jur. 2d. — 53 Am. Jur. 2d Mechanics’
Liens § 39.

C.J.S. — 57 C.J.S. Mechanics' Liens § 20.

A.L.R. — Mechanic's lien for work on or ma-

tenial] for separate buildings of one owner, 15
A.L.R.3d 73.
Key Numbers. — Mechanics' Liens & 22.

38-1-5. Priority — Over other encumbrances.
The liens herein provided for shall relate back to, and take effect as of

time of the commencement to do work or furnish materials on the ground for
the structure or improvement, and shall have priority over any lien, mortgage
or other encumbrance which may have attached subsequently to the time
when the building, improvement or structure was commenced, work begun, or
first material furnished on the ground; also over any lien, mortgage or other
encumbrance of which the lien holder had no notice and which was unre-
corded at the time the building, structure or improvement was commenced,
work begun, or first material furnished on the ground.

History: R.S. 1898 & C.L. 1907, §§ 1384,
1835; C.L. 1917, &% 3734,3735; R.S. 1933 & C.
1843, 52-1-5.

Cross-References. — Priority of lessor's
lien, § 38-3-2.

NOTES TO DECISIONS
ANALYSIS

Commencement and duration of lien.
“"Commencement te do work.”
Estoppel.

Extent of lien.
. Notice to lien holders.

Priority over other liens and claims.
Purchase money mortgage.
Questions of law and fact.

Real estate mortgage

Recordation and notice.

Relation back.

Subdivision development.

Cited.

Commencement and duration of lien.
This section expressly provides that liens

work or furnishes the material, and is not post-
poned to the date of filing the notice for record.

shall attach at the time the performance of the
contract commences: accordingly, claimant's
lien attaches on the date he commences the

Morrison v. Carey-Lombard Co., 9 Utah 70, 33
P. 238 (1893)
Mechanic's lien takes effect as of the date of
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MECHANICS' LIENS 38-1-5

commencement of work and furnishing of ma.
teriafs, and 15 prior to intervening equilies.
Sanford v. Kunkel, 30 Utah 379, 85 P. 363, 85
P. 1012 (1906). ‘

When labor and materials are furnished to
one not an owner, lien attaches to title instant
title vests in owner so contracting for labor and
materials furnished before he became the
owner. United States Bldg. & Loan Ass'n v,
Midvale Home Fin. Corp.. 86 Utah 506. ¢4
P.2d 1090, rehearing denied, 86 Utah 522, 46
P.2d 672 (1935).

Whether the subsequent furnishings of ma-
terials is part of one continuous transaction. in
which case the priority date of the lien would
relate back to the first delivery date, or
whether such furnishings constitute separate
contracts, in which case there woulid be no rela-
tion back, is a question of fact. Boise Cascade
Corp. v. Stephens, 572 P.2d 1380 (Utah 1977).

"Commencement to do work.”

The phrase “commencement to do work.” as
used in this section, is construed in favor of
lien claimants. Calder Bros. Co. v. Anderson,
652 P.2d 922 (Utah 1982).

Estoppe).

A person furnishing materials may be ¢s-
topped by his or its acts and conduct from en-
joving the priority accorded by this sectian.
Spargo v. Nelson, 10 Utah 274, 37 P. 495
(1894).

Extent of lien.

While mortgagee who advances money to
mortgagor to construct a building has lien
prior to that of a subcontractor performing
labor and furnishing materials for such build-
ing. such lien extends only to amount actuall,
advanced on mortgage. Culmer Paint & Glass
Co v. Gleason, 42 Utah 344, 130 P. 66 (1913,

Notice to lien holders.

This section requires other lien holders. by
mortgage or otherwise. to take notice of the
commencement of work on the building
Teahen v. Nelson, 6 Utah 363, 23 P. 764
(1890)

Survey of property did not meet the notice
standard contemplated by this section where
the survey stakes were not sufficiently notice-
able or related to actual construction to impart
notice to a prudent lender. Tripp v. Vaughn,
747 P.2d 1051 (Utah Ct. App. 1987).

Priority over other liens and claims.

A deed of trust upon & canal to be con-
structed cannot take precedence over a me-
chanic’s lien for work done and materials fyr-
nished in building the canal, although trust
deed antedates the doing of the work or fur-
nishing the materials Canal 1s not 1n existence
until constructed Garland v. Bear Lake &
River Waterworks & lIrrigation Co, 9 Utgh

350,34 P. 368 (1893),afTd, 164 US. 1,17 S. Ct.
7. 41 L. Ed. 327 (1896

Lien for all of materials furnished by single
lien claimant on continuous. open, running ac-
count, for purpose of developing and operating
mine, held prior to trust deed executed by min-
ing company and recorded between times when
materials are first and last furnished Fields v.
Daisy Gold Mining Co.. 25 Utah 76, 69 P. 528
(19021, Salt Lake Hdwe. Co v. Fields, 69 P.
1134 (1902) (not officially reported,.

Where vendees of land contracts on property
involved jointly assigned errors in mortgage
foreclosure action on cross-appeal. their liens
are postponed to date of last vendee's contract,
and claims of lien claimants attach as of date
when first materials are furnished and first
labor performed; and claim of lien ciaimants is
held superior to claim of such vendees 1n fore-
closure action. United States Bldg. & Loan
Ass'n v. Midvale Home Fin. Corp., 86 Utah
506, 44 P.2d 1090, rehearing denied. 86 Utah
522, 46 P.2d 672 (1935i.

Lien for labor and materials supplied pur-
chaser of lot for building constructed thereon is
inferior to interest of vendor of the lot and his
successor, where it is not shown that vendor or
his successor consent to. ratify, or authorize
the furnishing of the materials and labor. Bur-
ton Walker Lumber Co. v. Howard, 92 Utah
92, 66 P.2d 134 (1937).

In determining priorities between construc-
tion mortgagee and mechanic's lienors. mort-
gage for definite amount recorded prior to at-
tachment of any lien takes priority up to the
amount actually paid over any mechanic's
liens attaching subsequent to recording of
mortgage. although loan which mortgage 1s 1n-
tended to secure is paid over to borrower as
needed and never advanced in fuil. Western
Mtg Loarn Corp v. Cottonwoed Constr Co., 18
Utah 24 409, 424 P.2d 437 (1967..

Purchase money mortgage.

A mechanic’s lien 1z superior even to a pur-
chare money mortgage given at time of pur-
chase of property in question where mortgagee,
after materials are furnished, releases original
mortgage and takes new mortgage. which
transaction, however, is not in renewal of old
mortgage, but is done to obtain increased secu-
rity on old debt. But after satisfaction of lien,
mortgagee is entitled to surpius Badger Coal
& Lumber Co. v. Olsen. 50 Utah 307, 167 P.
660 (1917).

Purchase money mortgage hac priority over
a mechanice’ lien where the mechanics’ lien did
not attach until after the mortguge was re-
corded. Calder Bros. Co. v. Anderson. 652 P.2d
922 (Utah 1982

Questions of law and fact.
In action involving priority between mort-
gage~ and mechanic’s hen. whether all mate-
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nale furniched during certain period are fur-
nished under one contract or under different
contracts 15 question of fact Gwilham Lumber
& Conl Co v El Monte Springs Corp , 87 Utah
134, 48 P.2d 463 (1935)

Real estate mortgage.

A mortgagee who loans money to a mort-
gagor-borrower generally 1+ not only entitled
but obliged to pay out the money in accordance
with the directions of the borrower, however 1if
the mortgagee knows that the money 1s being
borrowed for the purpose of creating improve-
ments and that materials are being furnished
under such circumstances that the mortgagee
should know that materialmen are relying on
being paid from such funds, and if the mort-
gagee knows that the money 1s being diverted
into other purposes, then under such circum-
stances the mortgagee 1s not accorded priority
as to those funds advanced after a matenal-
man starts delivering building supphes. Utah
Sav & Loan Ass'n v. Mecham, 11 Utah 2d 159,
356 P.2d 281 (1960)

A mortgagee may be estopped from claiming
a prionity over a mechanic’s lien, however, in
order to establish an estoppe!, the hen claim-
ant must show some concealment, misrepre-
sentation, act, or declaration by the mortgagee
upon which the hen holder properly relies and
by which he 15 1nduced to act differently than
he would otherwise act Utah Sav & Loan
As<’n v Mecham, 12 Utah 2d 335, 366 P 2d
598, 15 AL R 3d 63 (1961)

Recordation and notice.

From the time the contractor begins to fur-
nish materials. 1t 15 notice to anyone thereafter
contracting with the owner that the property is
burdened with a hien, and no previous notice 1s
requtred and by the terme of this section. the
lien relates bach to the time of furnishing the
materialc  Carny-Lombard Lumber Co v
Sheet~ 10 Utah 322 37 P 572 1609

Materialmen furmishing an occupving claim-
ant of real estate. material for improvements
theron with record notice of a prior mortgage
on the premises have no lien against the true
owner thereof paruicularly where occupving
claimant’s claims to property are based upon
fraud and lack of good faith Doyle v West
Temple Terrace Co, 47 Utah 238 152 P 1180
(1915)

LIENS

Relation back.

Mechanics’ liens arising from the furnishing
of materials and labor, both on the overall 44.
acre site and on individual condominium units
within the development, related back to the
mmtial work done on the project First of
Denver Mtg Investor- v. CN Zundel &
Assocs , 600 P 2d 521 (Utah 1979)

The prionity of all mechanic’'s hens ansing
from a project 15 determined by the date of com-
mencement of work on the project site or fur-
nishing materials on the site and the release of
his claims and hen< by the lien holder who 8o
commenced work or initially furnished mate-
riale does not affect the priority of other hiens
First of Denver Mig Investors v C N Zundel
& Assocs. 600 P 2d 521 (Utah 1979

For one contractor s lien to relate back to the
commencement of work or supplying of mate-
nials by another contractor, both contractors’
projects must have been performed in connec-
tion with what 1s essentially a single project
performed under a common plan prosecuted
with reasonable promptness and without mate-
nal abandonment however, ordinary mainte-
nance and cleanup work does not constitute &
sufficient basis to permit “tacking” in order to
fix an earlier lier. date under this section for
labor and materials supplied Calder Bros Co.
v Anderson, 652 P 2d 922 (Utah 1962)

The right to have &8 mechanic's lien relate
bach to the commencement of work 1s not de-
feated merely because the owners did not em-
ploy a general contractor but instead con-
tracted individually with various subcontrac-
tors Duchett v Olsern 692 P 2d 734 (Utah
19&5)

Subdivision development

Work of laving out and developing subdivi-
sion including enmineening installing water
mains sewer ma.n- and laterals curbs and
gutters surfacing streets and other off-site
construction does not give rise to mechanics
hen attaching to particular home being con-
structed within subdinision Western Mtg
Loan Corp v Cottonwood Constr Co . 18 Utah
2d 409, 424 P 20 437 (1967

Cited in Knight v Post 745 P 2d 1097 (Ct
App 1988)

COLLATERAL REFERENCES

Am. Jur. 2d. — 53 Am Jur 2d Mechanic<’
Liens & 264

C.J.S. — 57 CJ S Mechanice’ Liens § 197

A.L.R. — Mechanic's lien based on contract

with vendor pena.ng executory contract for
sale of property ac< affecting purchaser s inter-
est, 50 ALR3d 944

Key Numbers. — Mechanics' Liens & 198
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erty, is properly admitted in evidence Garner
v. Van Patten, 20 Utah 342, 58 P. 664 (1B99).

Where labor is performed or materials fur-
nished upon several buildings owned by the
same person or persons, a claimant may in-
clude in one claim all amounts due and the
claim will not be defective if the amount due on
each separate building is not designated. Utah
Sav. & Loan Ass'n v. Mecham, 12 Utah 2d 335,
366 P.2d 596, 15 A.L.R.3d 63 (1961).

If a claimant files a lien against more than

LIENS

one piece of property belonging to the same
owner without designating the amount due on
each building or improvement, he may enforce
the lien against the owner; however, if there
are other lien claimants of the same class. his
claim is subordinate to theirs if the claims of
the latter are against only one of the buildings
or if they complied with this section. Utah Sav.
& Loan Ass'n v. Mecham, 12 Utah 2d 335. 36¢
P.2d 59& 15 A.L.R.3d 63 (19¢1)

COLLATERAL REFERENCES

Am. Jur. 2d. — 53 Am. Jur. 2d Mechanics’
Liens § 185.

C.J.S. — 57 C.J.S. Mechanics’ Liens § 134.

A.L.R. — Mechanic's lien for work on or ma-

terial for separate buildings of one owner, 15
ALR.3d 73.

Key Numbers. — Mechanics' Liens &
130(1).

38-1-9. Notice imparted by record.

(1) The recorder must record the claim in an index maintained for that

purpose.

(2) From the time the claim is filed for record, all persons are considered to

have notice of the claim.

History: R.S. 1898 & C.L. 1907, § 1389;
C.L. 1917, § 3739; R.S. 1933 & C. 1843,
52-1-9; L. 1987, ch. 50, § 5.

Amendment Notes. — The 1987 amend-
ment divided this section into subsections; sub-
stituted “an index maintained for that pur-
pose” for “a book kept by him for that purpose,
and” at the end of Subsection (1). and substi-

tuted “the claim is filed” for "of the filing
thereof” and “are considered to have notice of
the claim” for “shal]l be deemed to have notice
thereof” and made a capitalization and punctu-
ation change in Subsection (2).

Cross-References. — Record as imparting
notice, ¥ 57-3-2.

COLLATERAL REFERENCES

Am. Jur. 2d. — 53 Am. Jur. 2d Mechanics’
Liens § 186.

C.J.S. —57 C.J.S. Mechanics’ Liens § 131.
Key Numbers. — Mechanics’ Liens e 159.

38-1-10. Laborers’ and materialmen’s lien on equal footing
regardless of time of filing.

The liens for work and labor done or material furnished as provided in this

chapter shall be upon an equal footing, regardless of date of filing the notice

and claim of lien and regardless of the time of performing such work and labor
or furnishing such material.

History: Code Report; R.S. 1833 & C.
1843, 52-1-10.
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waives, releases, and discharges any lien or
right to lien that materialman might have or
thereafter acquire against real property; such
provision does not apply to any future lhien
right which materialman might acquire Such
release relates only to the particular debt paid
and receipted for in the particular transaction.
Cleims of materialman for mechanics’ liens for
remainder due are valid entithing 1t to assert
and foreclose such Liens. Brimwood Homes, Inc.

LIENS

v. Knudsen Bidre. Supply Co., 14 Utah 2d 419,
385 P.2d 982 (1963)

Where claims of materialman for mechanics’
liens are vahid, he is entitied to a reasonable
sttornev's fee under § 36-1-18 where penalty
provided by this section for alleged failure of
materialman to release liens is sought by
builder who contends that the hens are 1nvalid
Brimwood Homes. Inc v. Knudsen Bidrs Sup-
ply Co., 14 Utah 2d 419, 385 P.2d 952 (1963

COLLATERAL REFERENCES

C.J.S. — 57 C.J.S. Mechanics’ Liens § 246
Key Numbers. — Mechanics' Liens & 242

38-1-25. Abuse of lien right — Penalty.

Any person who knowingly causes to be filed for record a claim of lien
against any property, which contains a greater demand than the sum due
him. with the intent to cloud the title. or to exact from the owner or person
liable by means of such excessive claim of lien more than is due him, or to
procure any advantage or benefit whatever, is guilty of a misdemeanor.

History: R.S. 1898 & C.L. 1907, § 1399;
C.L. 1917, § 3749; R.S. 1933 & C. 1943,
52-1-25.

38-1-26. Assignment of lien.

All liens under this chapter shall be assignable as other choses in action.
and the assignee may commence and prosecute actions thereon in his own
name in the manner herein provided.

History: R.S. 1898 & C.L. 1907, § 1396;
C.L. 1917, § 3746; R.S. 1933 & C. 1943,
52-1-26.

NOTES TO DECISIONS

Right to perfect lien.
Under this section, right to perfect a Lien 1s

assignable Smoot v. Checketts, 41 Utah 211,
125 P 412, 1915C Ann Cas 1113 (1912)

COLLATERAL REFERENCES

Am. Jur. 2d. — 53 Am Jur. 2d Mechanics’ C.J.S. — 57 C.J.S Mechanics' Liens § 216 et
Liens § 284. seq
Key Numbers. — Mechanics’ Liens & 202
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57-1-6 REAL ESTATE

ing to another person or persons an interest in land in which an interest is
retained by the grantor and by declaring the creation of a joint tenancy by use
of such words as herein provided In all cases the interest of joint tenants must

be equal and undivided.

History: R.S. 1888 & CL 1807, § 1973: C.L.
1817, § 4873; R.S 1833 & C. 1943, 78-1-5; L.
1953, ch. 83, § 1.

Cross-References. — Inheritance tax on

jointly held property. § §9-12.5

Interparty agreements, § 15-3-1 et seq

NOTES TO DECISIONS

ANALYSIS

Joint tenancies

—Ahenation and execution.
—Judicial sales

—Severance by conveyance or sale.
Preference for tenancy in common.

Joint tenancies.

—Alienation and execution.

The Supreme Court of the United States has
said that 1t would assume that "Utah accepts
the general common-law rules relating to joint
tenancies, including the rules permituing
alienation of the interest of a joint tenant and
making 1ts property subject to execution and
separate sale " Mangus v Miller, 317 U § 178,
63 S Ct 182,87 L Ed. 169, rehearing denied
317 US 712,63 S Ct 432, 87 L Ed 567
(1943

—Judicial sales.
Where a joint tenant defaulted on her obliga-
tion to a mortgagee, her subsequent purchase

of the property at 8 judicial sale was deemed to
be for the benefit of all cotenants Jolley v.
Corry, 671 P.2d 139 (Utah 1983,

—Severance by conveyance or sale.

The rule that a joint tenancy 1s severed by
one tenant’s conveyance applies not only to vol-
untary conveyances, but also to involuntary
conveyances pursuant te judicial sales Jolley
v Corry, 671 P.2d 139 (Utah 1983)

Preference for tenancy in common.

This section expresses the trend away from
the English joint tenancy and in favor of ten-
ancy 1in common Neill v Royce 101 Utah 181,
120 P 2d 327 (1941

COLLATERAL REFERENCES

Am. Jur. 2d. — 20 Am Jur 2d Cotenancy
and Joint Ownership & 27

C.J.S. — 86 CJ S Tenancy in Commor. § 7

A.L.R. — Severance or termination of joint

tenancy by conveyance of divided interest di-
rectiy to self 7 ALR4th 1268
Key Numbers. — Tenancy in Common & 3

57-1-6. Recording necessary to impart notice — Operation
and effect — Interest of person not named in in-

strument.

Every conveyance of real estate, and every instrument of writing setting

forth an agreement to convey any real estate or whereby any real estate may
be affected, to operate as notice to third persons shall be proved or acknowl-
edged and certified in the manner prescribed by this title and recorded in the
office of the recorder of the county 1n which such real estate is situated, but
shall be valid and binding between the parties thereto without such proofs,
acknowledgment, certification or record, and as to all other persons who have
had actual notice. Neither the fact that an instrument, recorded as herein
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CONVEYANCES 57-1-6

rovided, recites only a nominal consideration, nor the fact that the grantee 1n
such instrument is designated as trustee, or that the conveyance otherwise

urports to be in trust without naming the beneficiaries or stating the terms
of the trust, shall operate to charge any third person with notice of the inter-
est of any person or persons not named in such instrument or of the grantor or
grantors, but the grantee may convey the fee or such lesser interest as was
conveyed to him by such instrument free and clear of all claims not disclosed
by the instrument or by an instrument recorded as herein provided setting
forth the names of the beneficiaries, specifving the interest claimed and de-

scribing the property charged with such interest.

History: R.S. 1898 & C.L. 1807, § 1975;
C.L. 1817, § 4875; R.S. 1933 & C. 1843,
78-1-6; L. 1845, ch. 106, § 1; 1847, ch. 987, § 1.

Cross-References. — Acknowledgments
generally, § 57-2-1 et seq

Certified copies of record of conveyance, ad-
mission 1n evidence, § 78-25-13

County recorder, § 17-21-1 et seq
Fees of recorder, § 21-2.3
Judgments, record of as imparting notice,

§ 17-21-11

Recording generally, § 57-3-1 et seq
Transmitting documents by telegraph or

telephone, § 69-1-2

NOTES TO DECISIONS

ANALYSIS

Acknowledgments

Actual notice
—Assignments

—Duty to ingurre.
—Execution sales
—Occupancy and possession
~—Trusts

Delivery of deed

Effect of failure to record
Equitable nghts

Livery of seizin
Mortgages

Patents

Priorities

Recital of consideration
Recordation as notice.
—In general

—Forged deed

"Recorded” construed

Acknowledgments.

A deed as between the parties and those hav-
Ing notice thereof 1s good without any acknowl-
edgment, and actual possession constitutes no-
tice Jordan v Utah RR, 47 Utah 519, 156 P
939 (1916

A deed need not be acknowledged to be valid
between the parties thereto Mitchell v
Palmer, 121 Utah 245, 240 P 2d 970 (1952)

Acknowledgment taken by mortgagee him-
self as notary public 18 void, thus, a mortgage,
acknowledged by the mortgagee, though re-
corded. 15 ineffective for purpose of notice, since
118 not legallv recordable Norton v Fuller, 68
Utah 524 251 P 29(1926) See § 57-2-1 et seq

Actual notice.

—Assignments.

Attaching cred:tors who had actual notice of
assignment for benefit of creditors were not 1n
position to object that statutory notice of as-
signment was not given Snyder v Murdock.
20 Utah 407, 59 P 88 (1899

—Duty to inquire.

The demands of this section are answered 1f
a party dealing with the land has information
of a fact or facts that would put a prudent man
upon 1nquiry and would, if pursued, lead to ac
tual knowledge of the state of the title, this 1s
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actual notice Toland v Corev, 6 Utah 392, 24
P 190 (1890« afl'd 154 US 4949, 14 S Ct
1144 38 L Ed 1062 (1894}, disunguished
Shafcr v Killpack, 53 Utah 468 173 P 946
(1918

The "actusl notice™ required by this section
15 satisfied if a party dealing with the land had
information of facts which would put a prudent
man upon inquiry and which, if pursued, would
lead to actual know ledge as to the state of the
title, actual notice 15 a question of fact John
son v Bell, 666 P 2d 308 (Utah 1983!

—Execution sales.

Where vendee purchased realty from one
who had bought 1t at an execution sale and the
record shows the consideration given at the
sale was grossly inadequate, the levy excessive
and no return made by the shenfl of any at-
tempt to levy on personal property. the vendee
would not be justified in failing to make a rea-
sonable 1nquiry into the validity of the sale
and if he did not make such inquiry, he would
not be a bona fide purchaser for value Pender
v Dowse, 1 Utah 2d 283, 265 P 2d 644, 42
ALR2d 1078 (1954

—Occupancy and possession.

Even though auditor's tax deed and county
tax deed were not achnowledged title techni-
cally need not pass to protect a tax title claim-
ant, and also the deed 1s binding as to defen-
dant who had actual notice because of the
claimant’s occuparnicy of the property Peterson
v Calhster, 6 Utah 2d 359, 313 P.2d 814
(1957), affd 8 Utah 2d 348, 334 P2d 759
(1859)

Actual occupancy 1s enough to put parties
dealing with the premises upon 1nquin
Toland v Corev, 6 Utah 392, 24 P 190 11890
affa 154 US 499 14 S Ct 1144 38 L Ed
1062 11894 distinguished Shafer v Killpack
53 Utah 468 173 P 945 Qo1&

Under this section actual possession and oc-
cupancy amounts to "actual notice’ to all the
world of grantee = rights even if his deed 1< not
recorded Neponset Land & Live Stock Co
Dixon, 10 Utah 334 37 P 573 (18941

~—Trusts.

Trustee under a deed of trust did not have
actual notice of plaint:ffs predecessors’ inter-
est in the grazing land subject to the deed of
trust where at the time the deed of trust was
executed and recorded there were no cattle
grazing on the land no one hiving on the land
and no other evidence of any activity on the
property which would have reasonably alerted
the trustee to the claims of plaintiffs predeces
sors and which would have required further
investigation Johnson v. Bell, 666 P.2d 308
(Utah 1983

Delivery of deed
Deed dulv executed and acknowledged and

REAL ESTATE

shown to be 1n possession of grantee 15 g
proving both as to execution and delivery, g
recording of deed 16 likewise evidence of de)
ery Chamberluin v Larsen, 83 Utsh 420,
P 2d 355 (1934)

Inference of delivery arising from pussess
of deed by grantee and from recording the;
15 entitled to great ana controlling weight |
can only be overcome by clear and conving
evidence Chamberlainv Larsen, 83 Utah ¢
29 P 2d 355 (1934

Where dulv acknowledged and recorded ¢
was found among papers of deceased gran
inference of delivery and execution at al
date stated 1n deed arose and burden was
those¢ claiming nondelivery to show such
Knighton v Manning 84 Utah 1, 33 P 24
(1934,

In action by administrator of grantor ag:
executor of grantee, finding of nondehive
deed found among effects of grantee dul
knowledged and recorded three days
death of grantor was sustained by evid
Knighton v Manning, 84 Utah 1, 33 P
(1934)

Assumung valid de'tvery of warranty de
grandson of grantor, such deed would no
vail over mght to propertv exisuing in
per=on who had previously acquired deed
grantcr. but who had not recorded same
after deed to grandson, where 1t appeare:
land was 1n possession of occupant as
chaser from and after defauit as ten.
thira perscn Meagher v Dean, 97 Utal
91 P 2d 454 (1939

Effect of failure to record.

Where after morigage was executed ¢
ta:n tract of land owner executed di
grantee on property rot included 1n mor
whict deed wa« not recorded decree in
to foreclose mortgage cn tract of land
Ing part conveved t¢ grartee, was not t
on grantee who was not party to such
Federal Land Bank v Pace 87 Utah |
P2d 480 102 ALR 819 1935

Recordation 1s not a prerequisite to
hid'ty of a deed sithough unrecorded de
binding on the parties thereto Grege
Jensen, 668 P 2d 396 Utah 1983)

Equitable rights

This section 1teelf gives no equities
applies this section 1n determining e
Federal Land Bank v Pace 87 Utzh 1
4= P2d 4%, 102 ALR 819 (1835,

Livery of seizin.

In Utah hvery of se1zin1s unknown
ute has exprescly abolished it, but by
15 dispensed with Wells, Fargo & Co
2 Utah 391877, affd 104 L S 428 ¢
802 (1881

388



ion of grantor.,

‘antor of Property has ng implied ob}j.
: protec’t the grantee’s rights by record-
ranttee 5 interest in the Property or b
g third partjes of the existence of thy
If ;he grantee fajls to :

t Assoc. v. Wasatch B
oy ank, 734 P.24

Effect,

rlow Soc’y v. Com .
2d 398 (Utap 1986)I.nerc1al Sec.

‘nt of mortgage,

's not in itself considered
S, Or personal representa-
0 or either of them to the

ge or release satis-

vritten demand by the
tgage after jt has been
or for double the dam-

ion against the mort.
‘he mortgage after the
nortgagee to discharge
T the costs of suit, and
charge or release the

CONVEYANCES

History: C. 1953, 57-1-16, enacted by L.
1988, ch. 155, § 3.

Repeals and Reenactments. — Laws 1988,
ch. 155, § 3 repeals former § 57-1-16, Utah

57-1-17, 57-1-18. Repealed.

Repeals. — Laws 1988, ch. 155, § 24 repeals
§§ 57-1-17 and 57-1-18, Utah Code Annotated

57-1-25

Code Annotated 1953, relating to affidavits of
lack of notice or knowledge of power of revoca-

tion, and enacts the present section, effective
July 1, 1988.

1953, relating to powers of attorney, effective
July 1, 1988.

57-1-19. Trust deeds — Definitions of terms.

As used in Sections 57-1-20 through 57-1-36:
(1) “Beneficiary” means the person named or otherwise designated in a
trust deed as the person for whose benefit a trust deed is given, or his

successor in interest.

(2) “Trustor” means the person conveying real property by a trust deed
as security for the performance of an obligation.

(3) “Trust deed” means a deed executed in conformity with Sections
57-1-20 through 57-1-36 and conveying real property to a trustee in trust
to secure the performance of an obligation of the trustor or other person

named in the deed to a beneficia

ry.

(4) “Trustee” means a person to whom title to real property is conveyed
by trust deed, or his successor in interest.

(5) “Real property”
57-1-1.

deed.

History: L. 1961, ch. 181, § 1; 1988, ch.
155, § 4.

Amendment Notes. — The 1988 amend-
ment, effective July 1, 1988, substituted “Sec-
tions 57-1-20 through 57-1-36” for “this act” in

has the same meaning as set forth in Section

(6) “Trust property” means the real property conveyed by the trust

the introductory paragraph and in Subsection
(3); substituted “trustor” for “grantor” in Sub-
section (3); and substituted the present provi-
sion in Subsection (5) for the former definition,
which had listed various interests in land.

57-1-25. Notice of trustee’s sale — Description of property
— Time and place of sale.

NOTES TO DECISIONS

Error in notice.
—Validity of sale.
Validity of a sale was not affected by a typo-

graphical error in a notice dated October 1,
1983, which indicated that the sale would take

65

place on October 28, 1982, where the notice did
not confuse bidders or result in an undervalua-
tion of the property. Concepts, Inc. v. First Sec.
Realty Servs., Inc., 743 P.2d 1158 (Utah 1987).
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CONVEYANCES 57-1-21

(4) “Trustee” means a person to whom title to real property is conveyed
by trust deed, or his successor in interest.

(5) “Real property” means any estate or interest in land, including all
buildings, fixtures and improvements thereon and all water rights, rights
of way, easements, rents, issues, profits, income, tenements, heredita-
ments, privileges and appurtenances thereunto belonging, used or en-
joyed with said land, or any part thereof.

(6) “Trust property” means the real property conveyed by the trust

deed.

History: L. 1961, ch. 181, § 1. and subdivision (3) apparently refers to L.
Meaning of “this act”. — The phrase “this 1961, ch. 181 which enacted this section and
act” appearing in the introductory language §§ 57-1-20 to 57-1-36.

COLLATERAL REFERENCES

Am. Jur. 2d. — 55 Am. Jur. 2d Mortgages C.J.S. — 59 C.J.S. Mortgages § 5.
§ 15 et seq. Key Numbers. — Mortgages & 1.

57-1-20. Transfers in trust of real property — Purposes —
Effect.

Transfers in trust of real property may be made to secure the performance
of an obligation of the trustor or any other person named in the trust deed to a
beneficiary. All right, title, interest and claim in and to the trust property
acquired by the trustor, or his successors in interest, subsequent to the execu-
tion of the trust deed, shall inure to the trustee as security for the obligation
or obligations for which the trust property is conveyed in like manner as if
acquired before execution of the trust deed.

History: L. 1961, ch. 181, § 2.
COLLATERAL REFERENCES

C.J.S. — 59 C.J.S. Mortgages § 6.
Key Numbers. — Mortgages e 1.

57-1-21. Trustees of trust deeds — Qualifications.

(1) The trustee of a trust deed shall be:

(a) any member of the Utah State Bar;

(b) any bank, building and loan association, savings and loan associa-
tion, or insurance company authorized to do business in Utah under the
laws of Utah or the United States;

(c) any corporation authorized to conduct a trust business in Utah un-
der the laws of Utah or the United States;

(d) any title insurance or abstract company authorized to do business
in Utah under the laws of Utah;

(e) any agency of the United States government; or

() any association or corporation which is licensed, chartered, or regu-
lated by the Farm Credit Administration or its successor.
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57-2-1

REAL ESTATE

CHAPTER 2
ACKNOWLEDGMENTS

Section Section
57-2-1. Manner of acknowledging or proving  57-2-10. Proof of execution—How made.
conveyances 57-2-11. Witness must be known or iden.
57-2-2. Who authorized to take acknowledg- fied.
ments. 57-2-12. Certificate of proof by subscribing
57-2-3. Acknowledgment by deputy. witness.
57-2-4. Taking acknowledgments of persons 57-2-13. Form of certificate of proof.
with United States armed 57-2-14. When subscribing witness dead—
forces. Proof of handwriting.
57-2-5. Certificate of acknowledgment. 57-2-15. What evidence required for certifi.
57-2-6. Party must be known or identified. cate of proof.
57-2-7. Form of certificate of acknowledg- 57-2-16. Subpoena to subscribing witness.
ment. 57-2-17. Disobedience of subpoenaed wit-
57-2-8. When grantor unknown to officer. ness—Contempt—Proof
57-2-9. When executed by attorney 1n fact. aliunde.
57-2-1. Manner of acknowledging or proving convey-

ances.

Every conveyance in writing whereby any real estate is conveyed or may be
affected shall be acknowledged or proved and certified in the manner herein-
after provided.

History: R.S. 1898 & C.L. 1907, § 1984;
C.L. 1917, § 4884; R.S. 1933 & C. 1943,

78-2-1.

Deed

NOTES TO DECISIONS

Either the acknowledgment or the proving
must accompany every deed to make it valid.
Both are not necessary to make it prima facie

good, either being sufficient if the deed is oth-
erwise sufficient. Tarpey v. Desert Salt Co.. 5
Utah 205, 14 P 338 (1887), aff'd, 142 U.S. 241,
12 S.Ct. 158, 35 L. Ed. 999 (1891).

COLLATERAL REFERENCES

Am. Jur. 2d. —1 Am. Jur. 2d Acknowledg-
ments § 5.

C.J.S. — 1 C.J.S. Acknowledgments §§ 6, 7.
Key Numbers. — Acknowledgment & 3, 4.

§57-2-2. Who authorized to take acknowledgments.

The proof or acknowledgment of every conveyance whereby any real estate
is conveyed or may be affected shall be taken by some one of the following
officers:

(1) If acknowledged or proved within this state, by a judge or clerk of a
court having a seal, or a notary public, county clerk or county recorder.
(2) If acknowledged or proved without this state and within any state
or territory of the United States, by a judge or clerk of any court of the
United States, or of any state or territory, having a seal, or by a notary
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ACKNOWLEDGMENTS 57-2-7

(2) When made by any other officer, under the hand and official seal of
such officer.

story: R.S. 1898 & C.L 1907, § 1987;
1917, § 4887; R.S. 1933 & C. 1943,

4.
NOTES TO DECISIONS
orities always determinative of priorities between
ficat mortgages State v. Johnson, 71 Utah 572, 268
)ate of certificate. P. 561 (1928)

)ate of certificate of acknowledgment 1s not
COLLATERAL REFERENCES

C.J.S. — 1A CJ S Acknowledgments § 67.

Am. Jur. 2d. — 1 Am Jur 2d Acknowledg-
Key Numbers. — Acknowledgment & 33.

nts § 32 et seq.

7-2-6. Party must be known or identified.

No acknowledgment of any conveyance whereby any real estate is conveyed
r may be affected shall be taken unless the person offering to make such
cknowledgment shall be personally known to the officer taking the same to
e the person whose name is subscribed to such conveyance as a party thereto,
r shall be proved to be such by the oath or affirmation of a credible witness
ersonally known to the officer taking the acknowledgment.

History: R.S. 1898 & C.L. 1907, § 1988;
C.L. 1917, § 4888; R.S. 1933 & C. 1943,

18-2-5.
COLLATERAL REFERENCES

C.J.S. — 1A CJ S Acknowledgments § 52
Key Numbers. — Acknowledgment & 22.

87-2-7. Form of certificate of acknowledgment.

A certificate of acknowledgment to any instrument in writing affecting the
title to any real property in this state may be substantially in the following

form:
State of Utah, County of

On the _day of , 19 , personally appeared before
me , the signer of the above instrument, who duly acknowl-

edged to me that he executed the same.
The certificate of acknowledgment of an instrument executed by a cor-

poration must be substantially in the following form:

State of Utah, County of
On the _ day of , 19 , personally appeared before

me , who being by me duly sworn (or affirmed), did say that he

' —=~~idant (ar other officer or agent, as the case may be) of (naming
- ~i~mad in hehalf of said




Jl~L~1 DNOLAL Lo1lALlL

COLLATERAL REFERENCES

Am. Jur. 2d. — 1 Am. Jur. 2d Acknowledg- C.J.S. — 1A Acknowledgments § 36.
ments § 14. Key Numbers. — Acknowledgment e 1¢

57-2-4. Taking acknowledgments of persons with Unitedq
States armed forces.

In addition to the acknowledgment of instruments in the manner and form
and as otherwise authorized by this chapter, any person serving in or with the
armed forces of the United States may acknowledge the same wherever lo-
cated before any commissioned officer in the active service of the armed forces
of the United States with the rank of second lieutenant or higher in the Army
or Marine Corps, or ensign or higher in the Navy or United States Coast
Guard. The instrument shall not be rendered invalid by the failure to state
therein the place of execution or acknowledgment. No authentication of the
officer’s certificate of acknowledgment shall be required, but the officer taking
the acknowledgment shall endorse thereon or attach thereto a certificate sub-
stantially in the following form:

On this ________ day of 1
19 , before me , the
undersigned officer, personally appeared , known

to me (or satisfactorily proven) to be serving in or with the armed forces of
the United States and to be the person whose name is subscribed to the
within instrument and acknowledged that exe-
cuted the same for the purposes therein contained. And the undersignec
does further certify that he is at the date of this certificate a commis-
sioned officer of the rank stated below and is in the active service of the
armed forces of the United States.

Signature of Officer

Rank of Officer and Command to Which Attachec

History: C. 1943, 78-2-3.10, enacted by L.
1943, ch. 83, § 1.

COLLATERAL REFERENCES

C.J.S. — 1A C.J.S. Acknowledgments § 33.
Key Numbers. — Acknowledgment & 16.

57-2-5. Certificate of acknowledgment.

Every officer who shall take the proof or acknowledgment of any convey-
ance affecting any real estate shall make a certificate thereof, and cause such
certificate to be endorsed on or annexed to such conveyance. Such certificate
shall be:

(1) When made by any judge or clerk, under the hand of such judge or
clerk, and the seal of the court.



57-2-8

REAL ESTATE

corporation by authority of its bylaws (or of a resolution of its boarq of

directors, as the case may be), and said

acknowledged to me

that said corporation executed the same.

History: R.S. 1898 & C.L. 1907, § 1989;
C.L. 1917, § 4889; R.S. 1933 & C. 1943,
78-2-6.

NOTES TO DECISIONS

ANALYSIS

Effect of certificate.
—Evidence of facts therein.
Verification of mechanic’s lien notice.

Effect of certificate.

—Evidence of facts therein.

The certificate of acknowledgment is itself
only prima facie evidence of the facts therein
stated. It is not conclusive, and may be rebut-
ted. Tarpey v. Desert Salt Co., 5 Utah 205, 14
P. 338 (1887), aff'd, 142 U.S. 241, 12 S. Ct. 158,
35 L. Ed. 999 (1891).

Verification of mechanic’s lien notice.

The use of a corporate acknowledgment
instead of a sworn statement that the contents
of the mechanic’s lien notice were true did not
satisfy the requirement of § 38-1-7 that such
notice must be verified. First Sec. Mtg. Co. v.
Hansen, 631 P.2d 919 (Utah 1981).

COLLATERAL REFERENCES

Am. Jur. 2d. — 1 Am. Jur. 2d Acknowledg-
ments § 34.

C.J.S. — 1A C.J.S. Acknowledgments § 61.
Key Numbers. — Acknowledgment & 29.

57-2-8. When grantor unknown to officer.

When the grantor is unknown to the officer taking the acknowledgment,
the certificate shall be substantially in the following form, to wit:

State of Utah, County
On this day of

, 19

, personally appeared before

me
instrument by the oath of

for that purpose, by my duly sworn, and he, the said

, satisfactorily proved to me to be the signer of the above

, a competent and credible witness
acknowl-

edged that he executed the same.

Such certificate when properly executed by an officer authorized to take
acknowledgments to instruments in writing affecting the title to real property
in this state, and attached to a conveyance in writing, shall be a sufficient
acknowledgment and certificate that such conveyance was executed as re-
quired by law.

History: R.S. 1898 & C.L. 1907, § 1990;
C.L. 1917, § 4890; R.S. 1933 & C. 1943,
78-2-7.
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RECORDING CONVEYANCES 57-3-1

COLLATERAL REFERENCES

C.J.S. — 26A C.J.S. Deeds § 203.
Key Numbers. — Deeds & 207.

CHAPTER 3
RECORDING CONVEYANCES

57-3-1.  Certificate of acknowledgment or of
proof of execution a prerequi-
site.

57-3-2. Record imparts notice — Recorda-
tion not affected by change in
interest rate.

57-3-3.  Effect of failure to record.

57-3-4.  Certified copies entitled to record in
another county—Effect.

57-3-5. Mortgages—Assignment of—Effect
of recordation.

Section

57-3-6, 57-3-7. Repealed.

57-3-8.  Failure to discharge mortgage after
satisfaction—Liability.

57-3-9. Conveyances prior to January 1,
1898—Recording—Effect.

57-3-10. Legal description of real property
and names and addresses re-
quired in instruments.

57-3-11. Original documents required — Cap-
tions — Legibility.

57-3-1. Certificate of acknowledgment or of proof of exe-
cution a prerequisite.

A certificate of the acknowledgment of any conveyance, or of the proof of the

execution thereof as provided in this title, signed and certified by the officer
taking the same as provided in this title, shall entitle such conveyance, with
the certificate or certificates aforesaid, to be recorded in the office of the

recorder of the county in which the real estate is situated.

History: R.S. 1898 & C.L. 1907, § 1999;
C.L. 1917, § 4899; R.S. 1933 & C. 1943,
78-3-1.

Cross-References. — Documents sent by

telegraph or telephone may be recorded,
§ 69-1-2.
Model Marketable Titles § 57-9-1 et seq.

NOTES TO DECISIONS

ANALYSIS

Acknowledgment by mortgagee.

Disqualification of office taking acknowledgment.

Acknowledgment by mortgagee.

An acknowledgment taken by mortgagee
himself as a notary public is void, and renders
mortgage unrecordable. Norton v. Fuller, 68
Utah 524, 251 P. 29 (1926).

Disqualification of office taking acknowl-
edgment.

If acknowledgment is taken before officer
disqualified to act, certificate is ineffectual.
Crompton v. Jenson, 78 Utah 55, 1 P.2d 242
(1931).

423
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Any trust deed, substitution of trustee, assignment of a beneficial interest
under a trust deed, notice of default, trustee’s deed, reconveyance of the trust
property, and any instrument by which any trust deed is subordinated or
waived as to priority, if acknowledged as provided by law, is entitled to be
recorded. The recording of an assignment of a beneficial interest in the trust
deed does not in itself impart notice of the assignment to the trustor, his heirs
or personal representatives, so as to invalidate any payment made by any of
them to the person holding the note, bond, or other instrument evidencing the
obligation by the trust deed.

History: L. 1961, ch. 181, § 18; 1988, ch. corder for record, impart notice of the contents
155, § 5. thereof to all persons, including subsequent

Amendment Notes. — The 1988 amend- purchasers and encumbrancers for value, ex-
ment, effective July 1, 1988, deleted “and shall, cept that the” at the end of the first sentence
from the time of filing the same with the re- and made minor stylistic changes.

CHAPTER 2
ACKNOWLEDGMENTS

Section
57-2-1 to 57-2-9. Repealed.

57-2-1 to 57-2-9. Repealed.

Repeals. — Laws 1988, ch. 155, § 24 repeals 1953, relating to acknowledgments, effective
§ 57-2-1, Utah Code Annotated 1953, § 57-2-2, July 1, 1988. For present comparable provi-
as amended by Laws 1987, ch. 53, § 1, and sions, see §§ 57-2a-1 to 57-2a-7.

§§ 57-2-3 to 57-2-9, Utah Code Annotated

CHAPTER 2a

RECOGNITION OF
ACKNOWLEDGMENTS

Section Section
57-2a-1. Title. 57-2a-4. Proof of authority — Prima facie evi-
57-2a-2. Definitions. dence.

57-2a-3. Persons authorized to perform notar- 57-2a-5. Certificate.
ial acts under laws of other juris- 57-2a-6. Form of certificate.
dictions. 57-2a-7. Form of acknowledgment.
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This cnapier 1s KNown as the Kecognition of Acknowledgments Act.”

History: C. 1953, 57-2a-1, enacted by L. Effective Dates. — Laws 1988, ch. 155,
1988, ch. 155, § 6. § 25 makes the act effective on July 1, 1988

57-2a-2. Definitions.

As used in this chapter:
(1) “Acknowledged before me” means:
(a) that the person acknowledging appeared before the person tak-
ing the acknowledgment;
(b) that he acknowledged he executed the document;
(c) that, in the case of:

(i) a natural person, he executed the document for the pur-
poses stated in it;

(ii) a corporation, the officer or agent acknowledged he held
the position or title set forth in the document or certificate, he
signed the document on behalf of the corporation by proper au-
thority, and the document was the act of the corporation for the
purpose stated in it;

(iii) a partnership, the partner or agent acknowledged he
signed the document on behalf of the partnership by proper au-
thority, and he executed the document as the act of the partner-
ship for the purposes stated in it;

(iv) a person acknowledging as principal by an attorney in
fact, he executed the document by proper authority as the act of
the principal for the purposes stated in it; or

(v) a person acknowledging as a public officer, trustee, admin-
istrator, guardian, or other representative, he signed the docu-
ment by proper authority, and he executed the document in the
capacity and for the purposes stated in it; and

(d) that the person taking the acknowledgment:

(i) either knew or had satisfactory evidence that the person
acknowledging was the person named in the document or certifi-
cate; and

(ii) in the case of a person executing a document in a represen-
tative capacity, either had satisfactory evidence or received the
sworn statement or affirmation of the person acknowledging that
the person had the proper authority to execute the document.

(2) “Notarial act” means any act a notary public is authorized by state
law to perform, including administering oaths and affirmations, taking
acknowledgments of documents, and attesting documents.

History: C. 1953, 57-2a-2, enacted by L. Effective Dates. — Laws 1988, ch. 155,
1988, ch. 155, § 7. § 25 makes the act effective on July 1, 1988
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57-2a-3 REAL ESTATE

57-2a-3. Persons authorized to perform notarial acts un-
der laws of other jurisdictions.

The following persons authorized under the laws and regulations of other
governments may perform notarial acts outside this state for use in this state
with the same effect as if performed by a notary public of this state:

(1) a notary public authorized to perform notarial acts in the place
where the act is performed;

(2) a judge, clerk, or deputy clerk of any court of record in the place
where the notarial act is performed,

(3) an officer of the foreign service of the United States, a consular
agent, or any other person authorized by regulation of the United States
Department of State to perform notarial acts in the place where the act is
performed; -

(4) a commissioned officer in active service with the Armed Forces of
the United States and any other person authorized by regulation of the
Armed Forces to perform notarial acts if the notarial act is performed for
any of his dependents, a merchant seaman of the United States, a mem-
ber of the Armed Forces of the United States, or any other person serving
with or accompanying the Armed Forces of the United States; or

(5) any other person authorized to perform notarial acts in the place
where the act is performed.

History: C. 1953, 57-2a-3, enacted by L. Effective Dates. — Laws 1988, ch. 155,
1988, ch. 155, § 8. § 25 makes the act effective on July 1, 1988.

57-2a-4. Proof of authority — Prima facie evidence.

(1) Except as provided in Subsections (2) and (3), the signature, title or
rank, branch of service, and serial number, if any, of any person described in
Subsections 57-2a-3(1) through (5) are sufficient proof of his authority to per-
form a notarial act. Further proof of his authority is not required.

(2) Proof of the authority of a person to perform a notarial act under the
laws or regulations of a foreign country is sufficient if:

(a) a foreign service officer of the United States resident in the country
in which the act is performed or a diplomatic or consular officer of the
foreign country resident in the United States certifies that a person hold-
ing that office is authorized to perform the act;

(b) the official seal of the person performing the notarial act is affixed
to the document; or

(c) the title and indication of authority to perform notarial acts of the
person appears either in a digest of foreign law or in a list customarily
used as a source of such information.

(3) The signature and title or rank of the person performing the notarial act
are prima facie evidence that he is a person with the designated title and that
his signature is genuine.

History: C. 1953, 57-2a-4, enacted by L. Effective Dates. —— Laws 1988, ch. 155,
1988, ch. 155, § 9. § 25 makes the act effective on July 1, 1988.
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A person taking an acknowledgment shall cause a certificate in a form
acceptable under Section 57-2a-6 or 57-2a-7 to be endorsed on or attached to

the document or other written instrument.

History: C. 1953, 57-2a-5, enacted by L. Effective Dates. — Laws 1988, ch. 155,
1988, ch. 155, § 10. § 25 makes the act effective on July 1, 1988.

57-2a-6. Form of certificate.

The form of a certificate of acknowledgment used by a person whose author-
ity is recognized under Section 57-2a-3 shall be accepted if:
(1) the certificate is in a form prescribed by the laws or rules of this

state;
(2) the certificate is in a form prescribed by the laws or regulations

applicable in the place where the acknowledgment is taken; or
(3) the certificate contains the words “acknowledged before me,” or

their substantial equivalent.

History: C. 1953, 57-2a-6, enacted by L. Effective Dates. — Laws 1988, ch. 155,
1988, ch. 155, § 11. § 25 makes the act effective on July 1, 1988.

57-2a-7. Form of acknowledgment.

The form of acknowledgment set forth in this section, if properly completed,
is sufficient under any law of this state. It is known as “Statutory Short Form
of Acknowledgment.” This section does not preclude the use of other forms.

State of )

) ss.

County of )
The foregoing instrument was acknowledged before me this (date) by (per-

son acknowledging, title or rank, and representative capacity, if any).

(Signature of Person Taking Acknowledgment)
(Seal) (Title or Rank, Branch of Service, and
Serial Number, if applicable)

My commission expires:  Residing at:

History: C. 1953, 57-2a-7, enacted by L. Effective Dates. — Laws 1988, ch. 155,
1988, ch. 155, § 12. § 25 makes the act effective on July 1, 1988.
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CHAPTER 3
RECORDING OF DOCUMENTS

Section Section
57-3-1.  Certificate of acknowledgment or of 57-3-3. Effect of failure to record.
proof of execution a prerequisite. 57-3-4. Certified copies entitled to record in

57-3-2. Record imparts notice — Recorda- another county — Effect.
tion not affected by change in in- 57-3-10. Legal description of real property
terest rate — Validity of document and names and addresses required
not affected — Third person not in documents.
charged with notice of unnamed 57-3-11. Original documents required — Cap-
interests — Conveyance free and tions — Legibility.

clear of unrecorded interests.

57-3-1. Certificate of acknowledgment or of proof of exe-
cution a prerequisite.

A certificate of the acknowledgment of any document, or of the proof of the
execution of any document that is signed and certified by the officer taking
the acknowledgment as provided in this title, entitles the document and the
certificate to be recorded in the office of the recorder of the county where the
real property is located.

History: R.S. 1898 & C.L. 1907, § 1999; ment, effective July 1, 1988, substituted “docu-
C.L. 1917, § 4899; R.S. 1933 & C. 1943, ment” for “conveyance” throughout the section

78-3-1; 1988, ch. 155, § 13. and made stylistic changes.
Amendment Notes. — The 1988 amend-

COLLATERAL REFERENCES

Law Reviews. — Recent Developments in
Utah Law, 1986 Utah L. Rev. 95, 123.

57-3-2. Record imparts notice — Recordation not affected
by change in interest rate — Validity of docu-
ment not affected — Third person not charged
with notice of unnamed interests — Conveyance
free and clear of unrecorded interests.

(1) Each document executed, acknowledged, and certified, in the manner
prescribed by this title; each original document or certified copy of a document
complying with Section 57-4a-3, whether or not acknowledged; and each fi-
nancing statement complying with Section 70A-9-402, whether or not ac-
knowledged; shall, from the time of filing with the appropriate county re-
corder, impart notice to all persons of their contents.

(2) If a recorded document was given as security, a change in the interest
rate in accordance with the terms of an agreement pertaining to the underly-
ing secured obligation does not affect the notice or alter the priority of the
document provided under Subsection (1).

(3) This section does not affect the validity of a document with respect to
the parties to the document and all other persons who have notice of the
document
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third person with notice of any interest of the grantor or of the interest of any
other person not named in the document.

(5) The grantee in a recorded document may convey the interest granted to
him free and clear of all claims not disclosed in the document in which he
gppears as grantee or in any other document recorded in accordance with this
title that sets forth the names of the beneficiaries, specifies the interest
claimed, and describes the real property subject to the interest.

History: R.S. 1898 & C.L. 1907, § 2000;
C.L. 1917, § 4900; R.S. 1933 & C. 1943,
78-3-2; L. 1977, ch. 272, § 54; 1985, ch. 159,
§ 7; 1988, ch. 155, § 14.

Amendment Notes. — The 1988 amend-

ment, effective July 1, 1988, added Subsections
(3) to (5) and rewrote Subsections (1) and (2), as
last amended by Laws 1985, ch. 159, § 7, to
such an extent that a detailed comparison is
impracticable.

NOTES TO DECISIONS

ANALYSIS

Effect of failure to record.

Mortgages.
Recordation as notice.
—Time from which notice imparted.

Effect of failure to record.

Where a prior deed was not recorded until
three years after the purchasers’ assignments
of their equitable interests in the property
were executed and recorded, the assignee had
no constructive notice of the deed, and the as-
signee’s lien was therefore superior to a bank’s
subsequent trust deed received from the pur-
chasers. Utah Farm Prod. Credit Assoc. v.
Wasatch Bank, 734 P.2d 904 (Utah 1987).

Mortgages.
Mortgages are subject to the provisions of

this section. Utah Farm Prod. Credit Assoc. v.
Wasatch Bank, 734 P.2d 904 (Utah 1987).

Recordation as notice.

—Time from which notice imparted.

The date of recording, not the date of execu-
tion, governs the time from which an instru-
ment imparts notice to all persons. Utah Farm
Prod. Credit Ass’n v. Wasatch Bank, 734 P.2d
904 (Utah 1986).

57-3-3. Effect of failure to record.

Each document not recorded as provided in this title is void as against any
subsequent purchaser of the same real property, or any portion of it, if:
(1) the subsequent purchaser purchased the property in good faith and

for a valuable consideration; and
(2) the subsequent purchaser’s conveyance is first duly recorded.

History: R.S. 1898 & C.L. 1907, § 2001;
C.L. 1917, § 4901; R.S. 1933 & C. 1943,
78-3-3; 1988, ch. 155, § 15.

Amendment Notes. — The 1988 amend-
ment, effective July 1, 1988, substituted “docu-

ment” for “conveyance of real estate” in the
introductory paragraph; added Subsections (1)
and (2), deleting comparable provisions from
the introductory paragraph; and made minor
stylistic changes.
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IN THE SUPREME COURT FOR THE STATE OF UTAH

GENERAL GLASS CORPORATION,
a Colorado Corporation,

Plaintiff,
V.

MAST CONSTRUCTION COMPANY,
a Utah Corporation, et al.,
Defendants
Appellants,
and Petitioners,

Supreme Court Docket
No.

DEBENHAM ELECTRIC SUPPLY
COMPANY,
Plaintiff,
VO
ELECTRO TECHNICAL CORPORATION,
a Utah corporation, et al.,
Defendants.

Court of Appeals Docket
No. 860355-CA

AMERICAN SAVINGS AND LOAN
ASSOCIATION, a California
corporation,

Plaintiff and Respondent,
V.
OAKHILLS PARTNERSHIP, a Utah
limited partnership, et al.,

Defendants.

PETITION FOR WRIT OF CERTIORARI

Appellants' Petition for Writ of Certiorari
To the Court of Appeals for the State of Utah

Warren Patten

W. Cullen Battle

Douglas B. Cannon

FABIAN & CLENDENIN,

a Professional Corporation
Attorneys for Respondent
American Savings &

Loan AssocC.

Twelfth Floor

215 South State Street
Salt Lake City, Utah 84111

Ronald C. Barker, #0208
Mitchell R. Barker, #4530
Attorneys for Petitioners
Ron Mast and

Mast Construction Company
2870 South State Street
Salt Lake City, Utah 84115
Telephone 486-9636
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