Brigham Young University Law School
BYU Law Digital Commons

Utah Supreme Court Briefs (pre-1965)

1950

Jess Beutler v. Dewain Berger : Brief of Appellant

Utah Supreme Court

Follow this and additional works at: https://digitalcommons.law.byu.edu/uofu_scl
b Part of the Law Commons

Original Brief submitted to the Utah Supreme Court; funding for digitization provided by the
Institute of Museum and Library Services through the Library Services and Technology Act,
administered by the Utah State Library, and sponsored by the S.J. Quinney Law Library; machine-
generated OCR, may contain errors.

Harvey A. Sjostrom; Attorney for Appellant;

Recommended Citation

Brief of Appellant, Beutler v. Berger, No. 7438 (Utah Supreme Court, 1950).
https://digitalcommons.law.byu.edu/uofu_sc1/1249

This Brief of Appellant is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Supreme
Court Briefs (pre-1965) by an authorized administrator of BYU Law Digital Commons. For more information, please contact

hunterlawlibrary@byu.edu.


https://digitalcommons.law.byu.edu?utm_source=digitalcommons.law.byu.edu%2Fuofu_sc1%2F1249&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/uofu_sc1?utm_source=digitalcommons.law.byu.edu%2Fuofu_sc1%2F1249&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/uofu_sc1?utm_source=digitalcommons.law.byu.edu%2Fuofu_sc1%2F1249&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/578?utm_source=digitalcommons.law.byu.edu%2Fuofu_sc1%2F1249&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/uofu_sc1/1249?utm_source=digitalcommons.law.byu.edu%2Fuofu_sc1%2F1249&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:hunterlawlibrary@byu.edu

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



<~ ¢ TmEwmdT
\\ ! TIYY- 4 N L

Pag,
Statement of Facts T T S S N |
The Tiviience . ¢« ¢ ¢ ¢« ¢ ¢« v ¢« o o o« « 3
Assignments of\Error Y
Statement and Ar-wrent o ¢ 0 v . . . L3111
Duty to Reconcile Ividence « « o o o« o 12

CASES UITED

Bratt Ve IuagiOlOW 28 L‘J oYoQoand lOll . 013

Columbus G.R.Co., v. Coleman 160 ad .
Southern 277 « « « . . s o 13
Caudle v. Kirkbride 117 *o. A 41 |

93 Dof. 808 ¢ o e . . lb

Fdwards v. Clark et al, 83 e, (’) 1021 13
Floridan Kast Joast R.v0., v. Achesen

135 So. 551, 137 S0. 695 ¢+ v ¢« « + o o 17
Fritz vs. U. Tel.Co. 25 Utah 263 . . . 19
Hellman vs. lLos *‘noeles R. Corp.

27 P. (2)946 ¢ o o . . . . . . . . L] 19
Nash vs. Myers 31 P. (2) 273 . . . . . 19
Overstreet vs. Ober 130 Southern 648 15
Reeds =ranson Instruction to Jurvs,

Third Baition, Vol. 1 Sec. 115 . . . . 19

Sargent vs. Union Fuel Co,37 Utah 392 19
Sulllvan vs. W., 53t.L.& £.R.Co,
58 Iowa 602, 12 N.W, %20 .. ¢ « « « o 17
Tretheling vs. Southern Pacific,

D

51 Utah 189, 170 Pacific 80 ., . . 16

Tishamer ws., Union Pac.di. Co. 286 rac.
37T, 41 Wyo, 382 4 4 ¢ ¢ v ¢ o . o« o o 17
U.S,8ussmann Mfg.Co. v. sat. Labor
Relation Board.C C 4 111F(2) 783 . . . 13
Whitehouse vs. Sryant uumber SO .

97 Pac. 751 O

20 Am. Jur. pace 1030 sec, 1180 . . . 14

32 CodeB. DD 1129;8@6. 1044 . . . . . 14

33 Utah 51, 92 Fac. 789 + « . « « .« o L17

BQMJfoﬁ 96-.--..-..20

68 Fed. (2) 23 . . L] . . . . . s 19
it LAY

& $¥d by the S.J. Quir v Library. Funding for digitizatio / ided by the Institute of Museum and Library Services
j‘ fi"ﬁ 4[ *%mmdf@a%ﬂl/qy // the (//S ate Library.
- i $ovdet! GUR, 1 errors.



:ﬁg SUPPLEMENTAL INDEX OF POINTS

Points or Errors Argued Pereereeeeeee Page.
1. The lower Court erred in permittlng

plalntiff to 1ntroduce testlmony as to

plaintiff's reputation in keeping his

horses in when no such 1ssue was, raised...ll
2. The Court and vury erred in finding

that defendant shot and kllled the anlmal

In question as there is no evidence to

bottom such finding and it 1s the duty

of both Court and Jury‘to reconclle

R

ev1dence wheq?to do 80 is reasonable.....;lz

3. The Court erred in instructing the
jury "You are ;qstructea tnat the mere
fact that anﬂenimal is trespassing does
not glve the 1andowner the right to k111
or 1njure 1t or use ex09881ve force-or B
means of driv1ng it away, and 1f he does
so regardless of whether the action wa.s
willful or negligent he is 1iable and
cannot acqulre the right to kill or
destroy 1t by serving notice of intention
30 to do." for the reason among others

that i%maééﬁme&“theﬂ ﬁefé déht Hadgiven

ated OCR, n



«:ﬁﬁﬁx | Page.

plaintiff notice that he would kill

._hiéwénimal if it came on his land .......18

4. The Court erred in.denying defendant's

motion for a new trial on an affidavit

_fi;ed-as to Juryman Guy Ej.Merrill on

the ground among others .that he failed

to truly answer an interrogatory by the

Cgﬁf£.as éo’similar transactions and as

to using supposedly personal knowledge

as to how a horse would-react when struck

by ak22_buglet,.,.........,...u...;.u.;.wl9
“:SQ Thexgou;p,grred,in-entering Con-

qlﬁsiogsfo{,Law,ggat plaintiff was en--

‘pipleq to the .sum of $125.00 as against

dé?eﬁdant“%nq_entering judgment thereon

féf-ﬁhe ns§sqp_that neither are bottomed “#~

Abj pﬁe evidence and hecause of error.

OCCUPI\‘ing at the trial * 5.6 9 8 6 5 8 0 2.0 0 0 8 0 0 0 21.

Sponsored by the S.J. Quinney Law Libr 1 by the Institute of Museum and Library Services
Library Service: y the Utah State Library.



IN THT SUPRT'E COURT OF THE STATE OF UTAH - & 1o

i : OV X
! R

JT83 BRUTLER, [P
Plaintiff and Respondemt, =t foy, |

oo X N N
3 i N o if’.' %‘&:vg £, IR

il a%;i*;i‘é, sl Rt LA

tnd op “&mﬁ grens @I

Y g'ﬁ iﬁ‘”’“
790 THT RORORADLE 3037 COURT O .

OF UTAH: 7!}
STATRHUENT OF FACTS «oind w ¢ Am

This is an sction by the plaintiff against
the dsfendant “erger ‘for an aslleped shooting
and ¥111ing of a young mere by.defendant, the
preperty of plsintiff. o

The plaintiff slleges in substance that
Dewain Berger sat o!21 ronth 0ld mere belong-
ing to plaintiff with & 22 rifle, that the
animal died and thot it had & viaue of 232,00
vhich sum he prays forir (Tre+l) the

T™he defeniant filed his snswer anl then hls
apended answer sni counterclalir In vh:ich he

dentes -oth.the. mmm m FA11dns, 8011 vare

////;1/ ed by the Utah State Libra
ll chir ed OCR, 1 in errors.
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and further’clleses thot srid mare vas fibt worth

b 1D

yrer 215,00, Pe atates in his courteralalr that’ |
Platrtifft s hopranns ate ®70,00 worth of derendant'a
hovy vhich sum he Jemrsnis j&%ﬁm&nt fore (Tr. 2.4)

Flaintiff S£11-d b roly oo

_u

}

Jdritting that his ‘
horg~” ote defendant's hay and &11&51&” *“mt he
off“ered t.o pay lefendant in '*ﬁ: 4 or the sur 5’,#

ok ] e By A"“
25.?0. (Tr. £) }afeniant denisd th%% in his
LA &&ﬁ
Renly exco.t as to the &8 ?ﬁ iﬂhauld have beer
termad reja*niar) (Tr. 7) i
, Jg
The case. g triai “? lury u&imh iﬁ roly to
e e RS~ |
tre fDllQﬁin” 1nt@rrmaﬁtar1@a ﬁﬁwﬁwﬁi{ as Follnmwa:

1. 213 t+= ﬂaf@nﬁant ﬁ“amf the ;1ai@tiff’ﬁ

horoe Ir cupstian, thereby ﬁ&ﬂ@iﬂf itr death ¥ |
,Ms - E 4 :

ﬁ’ I

.11 i’!&a‘

-
CEGSL . L PEsL .

Answer Voo or

Answer *Y@ﬁ*

i T @ﬁﬁ‘ o
2. '&t wmy the Laiw eoohn ?ﬂ?@r Gf ﬁlﬂﬁw%¢df|n
gnirel 2t the tire and place of itq desth !
SR g Be =

Ansver: %159.%0 . |
ST S S I
,.iyhvt vag the ?ni mark&t value of the fae&
' £ B i
eonsumel by plaintiff’s Harqnﬂ an a”@nﬁant 8
’ &¥

previges 1f any

Answer: ..025..00 QT?- 23, 943 - —
N * A,\;mn\"?'/' by i J.-Quinney Law i 'l/*l ng fi ization provid®d by tWe Institute of Museum and Library Services

Library Services and Technology Act, administered by the Utah State Library.
l/c/ “hiné-generated OCR, may contain error
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The Court then mede 1ts Dindines of Feet and
Joncluaions Hf Law (Tr. 25) anl reniered Niilgrment
arainst lefendant Tewain ﬁm-m i the ave of

212%.00 e 4n Pavor of pleintafr. (Tr. 27)

E . e
N oh T Wiy PRI
ey RIS |

THE “VIJTR:Z - » e

' Lo R g '

ﬁm rlaintif’f mst.ﬁ w that OB the corning
\ LR

of E‘e‘:mu.arj [ 1949, h@ varnt t@ l:)m i‘@r his
strayed hcr:gw *‘*}i giving ?«‘f‘f@ .wm'm h& wWE.S ri img

v

*its hoad" the horse mn‘t. tr&i"f*t w iefendiant's
C il
place iich m aoroas tha road anly & ob
k4
ﬁist.m:ae L2 tho ax zth and, west of the place vhiere

- T s P AR g | whaid
‘,1aint1“‘ hep his horsos, {m 55) _That }w

Fh s .
£ t,he mrgar m ﬁxwh m..m‘_mm and veast

e

rode n
CesE G '
end ,3113 23 he Na:;t almat pmmll@l w:ith tho
. v:: ?"%-r G T W f.ﬁ £

Berg,er house which fmmﬂ tho east on ; e Ji ;

0 By B e b WA |
mmnires Part} ani %utu ne hesrd a 22 shot. »

“ B "%’;u&@w s ; e
(""’?’ 56) io hwﬂ only onse shot. (Ir. 55)
TR X S T S - - N I
The‘ the defenisnt aald he ﬁhﬁt Lo scure the
. Ba . Y T

hors%,gp;ay. (z.i’. w; et h@r; jtéw pm@ufr#

T v e e ) g e
directisn oL touk t«‘:’?(}’f"“ out ol a £ ‘LE}' LOre,
% T .5}
(Tr.56) Ho thsn cruic baek shortly &> goi the
o S R3T: N A
Sponso ((/l\l/l(SJQmH(\lm Library. Funding for digitization provided by the Instit ((/Uu“/”,,(/],[ ary Services .
mare that subsrowenglye diedy ,),’i’"fﬁ”f O MAre g Lthen

il e y‘v—?-ﬁx




lying down. “hat th» rar~ larved down two or
three timos orn the way home.* (tr. 559 Thet
shortly =ftor cettind the anidel Wowe *» found
&8 tullot hole in 1t8 Mook (Tp, ©7) bt a4l not
g0 and accuce defeniant P ehasting mers, (Tr.iT
lLater I »~ found arother allet bal-~ iy rarcs
runp. ™ (Tr. S8) ot were 22" shote., That the
eniral wos verylsick.  That-ihe"norming alter
the shot wns Fived v Sorger,” Bermer founl®the
snizel ‘oo’ op hiz lane (Tr:'c5 ) the'mnimal
evilently Poving asein left piainticftfe cnvrnl
during thé nit t and ca e balk t> defonliint’s

prexices 2nd wasiao informel v defendmnt v
foun: the déed rere and vent overtani:tnl:
Plaintiff that his mere wal dead i ir 958
Plaintitf soacisel Aslfen
was leniz} by iefenicnt. (Tr.58) That 2 shits
of 22.calliber were later found in "to rare and
used a8 axhi-its AT B(Tr. 143) by Dial

that rlsintil® srrived st-tho ednclusion’thet
defeniant ghot horace vhon he hearl®shot ani VT

e‘z; {m

)

i T 1 e e

founa MIM. “wale in mare. (Tr. 57) Thers 48

y the S.J. Quinney Law Library. the I nd Library Services
> Ut

L / S rvices ana

thom t= Al adw P PRTARES

no aptical avilence that «1oafon 1m-st mat other ‘|



testifis” hc had .ghot ::my tlic: ;MWWU‘M
lay to rrimshten\ ;mimls Frai. Ma o mg‘%.t
the .iistgnce between vier: hopson were Loyt Ly i

.rso\b + |
plaintili ' ond e Jelends “.t.fe Lloce was abeut
300 yaris. (Tr. 67) That tiore vee date of
ghooting in vicinlty. (Tr. 55) That e or
was a gentleman. (Tr. "f”}) Cleintif? &f‘.rt’m
testified that he knew & mnmm¥ t%t& O3 1a i
gshow thhgr ur mt _§ recoveorad ‘lmlg.zztfs cane
out oF = mt& P S ut f"ﬁ,ﬁ** g.:; ) aubpit to
such & tezt. {,m. 2} __ihng%g '“am ﬁ%&iwa&
tcr iz oprefusal vz thrt defendant might sviteh

guns. (Ir, 50,52,70) 3Zut he mede ma counte:

offer hl.zell, e had alweys lnow dorger Lo
be an o

plaintiff. (’Er. 72) :3%1%. there wes blood found
a coulce t’i&f%ijlf:}ﬁ?ﬁ&nﬂrtg of ’ierrgm* Jploee B
day or Ezm a.i‘wr the shooting hy,one orothy 0%
“ollerlr, a witness for defsndant. (Tr. 123)

- = }“

flointdrs had reerd shooting on siver el TeTH)

', one C.,ez:.r L lnAerrren, :ﬂ@wt@riwlgm, called
o - 3

by the plaintiff and mgmam tat_thesrare dtel

Sponsordl¥®y the S.J. szu\lm Library. Funding for digitization provided by the Irll!zl/((/\/u(l/1(:7(/11/ ary Services
K. "'11/ ary Services and Technology Act, administered by the Utah State Library.
. Machine-generated OCR, may contain error




of peritoritis which cane {ror an iafection
(Tr. 73, 79 and thatrit:was the WM% whlcl
verit' thru the left flasl. ani into the intestine
vhieh caused the peritonitis.snd desth., $r.7¢,70)
I Crozs, ¥ r. ¥inoergren)testified-thet por-
\.\gt.-anitis ‘and ceath eould renult frax & ours
after infootion t> two (2) ks e (0 BO)

L*ons Averett Sewyer, & wilnegeo,.for plaintiff
sald he hal hesri o grest deal of ehoosting
i rand ovening du.the o
vicinity of vheore the perty litlipesis lived.

(Tpe 231) - -
ARFTGHES 0P xR

on the other lanl leloniant sgreed with
Y thig @“‘f . - \5 }z‘.‘.vv#

B ¥ -
plaintir?f ana tsstifiaﬁ *“&t he “shot amgw ﬁn ‘
i 0rluviny ervar v owwm o0 4

thafmnrning in queation o ﬁ#téﬁﬁﬁﬁ thﬁ horses

r le- reyranscl ef e Sy
&¥AY . (. 100) And not at hmﬁa. Tal Lo
By f?f % i‘,gﬁ,,y W"ﬁ e i zﬂ%v +
ﬁhQGt o 531. Pl etz igse: WIX*&‘ 111) 122
iﬂ‘}“ L BTG
shota cw&d o hegrd at loont B Ulooks
s Ef‘ %*W‘* Bk & x s S vpo tEiree -
(Tr. 111) ’ﬂmt tze shot in air and 'ii»
il e A W e 3,5?@\,:3,? ﬂ‘%“[%
horse, {Ir. na) and thot @mm
the iwenttw ¥ . e * B
wva.g 13ts of shooting arouni ﬁerth '*3 “an %?*3
ae dny ALs POPES 3 s e
in the viainit.y of vhere ths "1iveds (Tr.107)
- -t"'u T g #5458 LT - L TR P
A one leo, }M ;m%c:l?. 5. witmsa f:.:r mfmt,

d by the Institute /1/ nd Libre
» the Utah State Libra

ilLibre . h
rﬁ* by ﬂ'ﬁ}’d’d ‘* héhe- *M‘?’I&m(r( /:/1 (7(7707\




43140

{ -

stat~d he saw defendant shoot on the morning
in question and that he shot but once and up |
in the air. (Te. 116)

Barbara Berger, wife of defendant, asald she
was in bed that morning but heard but one shot.
(Tr. 120)

Joseph Berger, father of defendant wes
called as a witness for defendant and testified
that he had shot rebbits end coyotes with a
22 rifle, but was refysed the right to suswer

as to the effect on them. (Tr. 130)

ASS IGREFENTS G?’iﬁﬁ@%

Comes now the defendant and apgﬁllamt and
assigna the fallawing err@fz upaﬁy;hica,ha o
rﬁlies far a reversal af Verdiet of dvrg, h
Findings of féZt, anclusi@ngbaf Law,fiﬂ&

Judg*ent entered thereon.,
_1‘ Am &

1. ?he Fcurt arréd in @@rmitting Leslie &11@n,

a witness for nlaintiff over defeniant’ 8 abjeati@n

gy Bk §

to answer to the cuestion: "vhat 15 hia reputa-

P TR

tion for keeping his horses oenned up in his

*;«%

) "
yerd in the usual manner. To which witness
Sponsored by the S.J. Quinney Law Library. b for digitization provided by the Institute /w nd Library Ser o 1

anawered ”gOOdw (Ti’r/ /.3“ ?)/ ed by the Utah State Libre ‘
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2, Cr eross by defeniert, Leslie Allen, &

vitneass for »Yaintiff was anked: W 'fou 2111 not
near-his (plaintiff's) resutation diseussed in
that reswvect vrior to tie shéntine ?2* Tolwhieh
he snaverol “Ro sir." Wwhereupon Asfendant’a
gounsel rovel that tetimony as’siven by witness
as to tlaintAff's reoitatisn be stricken whdch
wvas refused bty the Court. (Ir. 138)Y Thias 4s
error N3. 2 assigned by iafeniant,

%Z. The Jourt orred In ﬁivima tmstructisn Js20)

Ro. & an3 every ml‘t thavant

_ Dt L T L »
exce~ted to and which reads: "You are’instructed

that tha rore fact that an animel”is trosbassing
doegnot ~ive the "laniswvmer thé right to ¥R or
injure 1t v use ‘exessaive forceior reanas of
drtwire $tiavay, and™Mf Wo ﬁ&%ﬁ 80 rerorviless of
4§ Slnt,

he 4a 15?“‘@ and emrmot scduire the right to

k111l or destroy it by smervimg notice of ‘intention

HRd 40t there

g

vhether the gpeation vag willfulTsr™

soTte 40." (Tr. 15)% on tné
18 no plendins or contentisn in the ov.ience Ff
that ‘AsPeniant élaimed thatri-ht*to shiot’the

& ;
seid - ~re. n@r@mhnt/h@ hmﬂ,ammwugﬁrwmﬁ wmtice on

1 by the Utah State Libr
CrrOrs.

e EE
el e il S
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Plaintiff that e hal.a right to k11 Adaiat! "'a
anirals if thaey mem& won s properety .

4e Tho Jury erred:in {;niir;,;gm anower %
an interro_otory a,n& in Ueir verdiet
defeniant shol Painti{f's hors: An tuot thove
is no evidenca o auppert sush Tinilng anl is
contrary to ell the evidemne. . (Tr. 23, 25;

5. The jury eresd in finding.in angwer (o
an interroatory..thet Jlaintllif's borse wes,
wrth 172,20 opr sny sum ver TI.00. 4 (1r.2 5 27 )

. The  >urt errsl in nabing and entering

finding kol 2, (Ir..20) et %Jmm&&ﬁf‘*a nere -

S

was af the walue of M50 .00 3%33 s I |
Te ﬁm Court crrod im nolling wmd entering 1

finding l.2. 3 and every gart, theresf (ir. 25)

vhich reals: I{hat on the sald day defondant

without any right ar Just crise o exouse

ghot . .o 3'*:13%&7%5.%3. with a 22 rifie by reason

sare dlel on fhe LoLllowing dey,
for tc reason that there ir no swidence thot
lefor tant shot the apid -are,. thai, such findine

1s contrary,ts o1l evliense.anl that all eorileves

- Y ey “‘wz.«a‘t
m-'a‘ yunis Lo
Iglll:(/l/( n.proviaed bythe Institutg ofgMuseunt df 74//1/ rary Services

Act, administej I/\ the l/(IFS/ ite Library.

uld e rooonssled on
c;)‘ll d (7(}4’(//\//7(5J*QI/H7'Z4\'7‘°1 Wiy Runding 107
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°. The surt arrﬁgfin making ‘and entering
that part o7 findiné Moo (e oDE) thatd Mlndr-
tiff was locainl “tn“the aw "of 150,70 by the "o
joatn of sald'mare, "ETEleis verleoby. Sut

| 9:‘€hc sourt ‘orrei®in"1te coneluion of 1lav

(Tr.28) tint plaintiff was &mﬁﬂzé*aﬁtiii@ﬁ 0
a jni"“*e“** AP S127, 00 &F&iﬁ’&t “iefenlont tefter
deduetins 105,70 that defendadt-wis entitlcgben
to against plaintifr Poy ﬁma&ﬂws @éétéinad.@y
defeniont ‘ocauze of W}.a;z.iﬁt.‘iff*ﬂ%ﬁ%r meg onting
defenisrt's hay 15 ¥iie greudd thot ‘there’is mo
ovidence that” iofeniant k11161 5412 hers “and
211 the ovile 5@112 that lefenlant's hay eolsn
by plaintiff‘g'W;;?%s was worth 350,70 "ena MiEY
there ii'pﬁ ov? iendo %5£tk%:éamﬁrﬁryf (rei99) M

172 The Court errsit in making and entering
Judprent (ir. 27 iTin the sur of °125100 fr
favor 2 the plai i+1°7 and &ﬁﬁinét the~3lefenisnt
for eny sum o thalground’ tﬁaﬁgﬁner%*fé no T8
ovidencoithat” 16 fendnst Yanat ar rilled ﬁki*Lf
horas wut?ls contrary t3°al1%thd’ ov: lence, **¢79B
11. The :3artYerrealin &my?‘ng iaf&n&wt 8

matlon *Mr” =

o g B
v Bk 5



STATEMENT AND ARGUMENT

At first glance It may appear that though
the adsipgnrents of errﬁr 1 and 2 are well taken
yet fhey are ofi>the harmlers variety. But we
d0 not belleve this 1is so for the reason that
the jury would Be prone to“think that if a5
plaintiff had e good reputation for ﬁéeping
his stock in that the same wounld not have eaten
defendangés hey %p tﬁe a?oun%tg? 0,00 as
cialred by defendant on hiS'éounterclaim'aﬁd°
for vhich he receivedonly a eredlt of 425,00
by the jury and Court (Tr.’QBQEZEQ”and to
which exception hes been takem.

Mo evidetice will be found in the transcript put
in %y the defendant that plaintiff was negligent
In kezeping his norses in but evidence will be
found that his horses were fréaué%tly’found at
large. The allowance of the court below of 1
nlaintiff's reputation for 'keeping his horses
in or his non-negzlicence was‘therefore highly
objectionable and more so when such conveYrsation

came after the event in ocuestion. (Tr. 137)

_474 36C. 5@5 and pp./480 sec.

d by the Institute /l/
by the Utah State Libra

57 - ,T ter”Section reads in ]




pert: "It 1s nlso nocessary that the reputa-
tion shown should be that which sxisted before the
occurrence out of which the litigation arose."
We will' discuss assignments of error no. 4
and 7 together because they ¢o to.the'sam@;
thina: The fourth doing to the finding by the
fury that defendant shot and killed the horse
in cuestion and no. 772 finding by the Court
to the same ‘effect, -7 IME: Lo

DUTY TO ‘RECONCILE EVIDENCE
The evidence cited in®this’brief®and whieh

is supported in the record that but one shot
wad Pired by the deféendant and that it was
fired in the air.«(Tri°100,115,120) T And that
the defendant shot=-to frighten the horses

avay and not At them (TR. 110,116)2 That there
were two shotd of 22 ce&liver found in the
horse., (Tr. 57,58) That there wés no blood

on the snow. (Tr. 72) This evidence cited

in ‘the brief héretofore certainly sho¥s that

there wrs neither direct or circumstantial

eﬁidence to support the findings of thé jury

and the Court that defendant shot and killed

the mare. .
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In the case of Tdwards v. Clark et al,
83 2. {2) 1021 this Court said: "A verdict
of a jury may not be based upon testimony
showing only possibility or such a situation
as reguires a Jury to base its verdict upon
eon jecture, speculation or suspicion." And
the Court 1n the case of Bratt v. Magiolow
28 N.Y. S. 2nd 1011 lays down_the rule a
verdict contrary to the uncontradicted positlve
testimony cammot be supposed to be supported
by any evidence. rlaintiff, 1t will be noted
testifled that the mare laid down soon after
he heard the shot. But 1t;wlll be further
noted that, "the mere fact that one event
f21lows another in time does not establish
a casual relation between them.” That is the
languaze of U.3. Bussmann lifg. vo. v, Nat,
Labor Relation Board. C £ A 111F (2) 783. .,
And in trhe case of Columbus Q;R¢u§°~ Ve Soléman
160 Southern 277, it is said: "Except in rare
cases, proof without more than a certain event
transpired as a result of stated condltions

is proof only of the oossibility and dozs not
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be Arawn from evidenas scc 32 C.J.3, Pp. 1129
gac 1044 which reads in »art 6ﬁ‘pagb 1133 there-
of as follows: “An inference is unjustified
and without vrebative foree if it is inconsis-
tent with undismmted or clearly'establishead
facts. Tvidence which-is consistent with
direet, positive and otherwise uncontradicted
testimony that a fact does riot exist @111 not
support an inferemnce that it does, and an in-
ference should not be adonted from o few of
the facts proved vhem it 1s absolutely incon-
siatent with'and repetlsd by other équéliy'
proved focts.® See 2lszo 20 Am. Jur. at page

e

1030 gsee. 1180 =3 to “the law appli°ahle. It
w11l be noted that plainfiff drewv the inference
that defendent shot the horse from the rere
fact thot he hesrd defendant shoot and from

the fact of bullets beinz Féund in the apimal.
(Tr. 57) Rut he could not eéxplain sway thet

2 shots were found snd not just one nor wonld

he ~oree to @ hallistid test’to see If the

shots found came frorm defevndent's mm., (Pr, 59,

69, 70) _Also nis own vitness, Jf. Wennercren
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testifici £hat peritonitis and death could conme
between 5 houra and 2 weeks from the shot and
infection. (Br. 80) All thié points with great
force that defendant was not the gullty party.

In the case of Whitehouse vs.:Bryant Lumber
Co. 97 Pac. 751 the Court said: "No legitimate
inference can be drawn that an aécident happened
in & certain way by simply showing .that 1t%s=
might have happened in that wayrand without
“further showing thet it could not reasonably
happen in another way;“ ‘And in Overstrest vs.
Obor 130 Southerm,548, it 1s.sald: S"If the
evidence in the’casesleéaves it juste¢as prohable
thet the injury was the reéﬁlt of one cause as
snother, -laintiff camot recover." s «

Let us now:admit for the purposé of argument
only &nd not-one of . fect thet defendant's bullst
struck the horse in guestion. What evidence
1s there that ,the supposed fired shot by the
jefendant was the cause of the infection and
ieath eny.more than the other. shot found 1n the
horse ? None at allﬁ. Dr. Vennergren testified

that 1t vas the shot“that went thru the flank

red Dy the S/Q L v Library. Funding for digitization provided by the Institute /\l nd Library Services
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(Te. 73, 79) And if deTendnnt fired a shot
at the horse and struck®it can 1t be smid
that that was the shot that Ffound its way Into
the intestine =~nd vas the zause of death ?
There is no evidence to that effect at all., -«
"here 1njury ofiwhich complaint is male may
have resulted from either of several causes,
for only one of which party is lilable, it is
for tre complainant to show:wlth reasonable
certainty.that. the cause®for which,the party
1s liable produced the result.” 'Caudle v. .
Kirkbrile 117 Yo, A 412, 93 8,W. 868. To the.
same effect is Treineling vs.¥*S5outhern Pacific,
51 Utah 17°G, 170 Pacific 80,%sdw: «7 ¢ iom i

In discussinz these assignments of error,
4 and 7, it "ust*bhe held inrmind that:it 1=
the duty of the trier.of.fact and thoseswho
make findings,a2s a‘matter ofclaw, to,reconcile
the evidence i1f there isionly a’ seeming conflict.
That all the evideﬁceicouldjbe;reconciled%upon
a reasonable basis poes without sayine tojone
fairiliar with the eviience. Neoither the trial

court or jury can select certelin portleas-of
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the other cviderce =and reach a conclusion as
to the facts or as to there being a conflict
in the evidence 33 Utah 51, 92 Fac. TED.

Since the evidence in this ecase can be
har-onized upon & reasonalle basis without dis-
recariing the evidense of any witness, there
then is not 2 conflict as a matter of 1aww“ 
In suomort of this nroposition we eite this
Court to the followingicases: Sulliven vs,.
W., St. L.& P, R, Co, 58 Yows'602, 12 N.W.
620. Tishamer vs. Union Pac. R, 00.42867Pac.
377, 41 Wyo. 382, Floridsn Fast:.Coast Ry.»Co.,
vs. Jcﬁhsen*135480?'551, 137 So. 695. The
foreoing cases supvort the:proposition thats
vhere the “irect testimonylof*the one party vy
upon a riven fact may be harmonized with the
evilence adduced by the other side without
d1srepgarding any evidence infthe case,éthen
1t §5 the duty 6Ff the trier of fact'to 4o 80,8
that in such a case¥ there is not:ivhat the
Yaw regards s a econflict in the evidence;
that a legal conflict ‘6f evidencs s "&# "

difference that cannot be harmoni-ed by the
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grobedilitlss arising from the nature of the
cagse". «wThis «ruotation is from Tishamer vs.
Union Pacifid’v. Co. Supra. vince all the
evidemce cen baisasily haronized the jury
snd the:Court were quty hound solto do., *isbai:.
In asairmrent.ofterrérinod 3k§nd¢every?part
thereo? o beli&Felthe lJourt “eommitted error
vhen 1t instructed the ljury thati”YGuéare
instructed that the mere fact that an animal
is trespassingtidoes nét give:the landowner %
the right tolkill or injure?it or to'usein st
excegsive foree or means of irivinguit?away,
and if he does”so rerardless-ofvwhether the
action was W1l11ful orTnegligent,sihe is liable
and carnot azcuire the*right to killror destroy
{¢ by servins notice®of intention®so to do.”
£ |
The Jury¥was told by the Court, in effect, in
this instruction, that:defendant claimedithe
richt to Bill the animal if it ﬁﬁs trespassing
vhen no such claim was nade either¥in the
nleadinrs or in the evidence. Also they were
in effect told that thererims sonme ovidence

thot the'defendant 'had served. some notice upen

-
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upon the uro erty of thn wofendant he hed 8o
right to destroy them. There is no such
evidence in the record

That en instruction must he ??SQ@}Oﬁ the
pleadin s and evidence seems v@il establlshed:
Prite vs. U, Tel. Go. 25 Utaﬁ 263, Sargent vs.
Union Fuel Jo, 37 Utah 392 Raeds Bransoﬁ |
Imstruction to Jurys,‘Th;rd Edition, V@l.li
See. 119, o

This instrugt*%? 2180 tac%@lv assuﬁed j;at
the defendapt.killed tﬁeJZZiggl; Ana I do nct
helleve this Ccurt neeiq aﬂy c*tation to show
that this 1nvades t evprerogatdve of”th@ Jury.
For it was for thp Jury ;;“séy vithoutwan
1nt#maticn by the aourt that defendant killed
the mare. It ves +herefore an instruction

that took plaintiff's thoorv of the cas e as

true and lsnored the def dcnt 3, Thls ig
reversable enror.g}Sae 68 T Pd. (?) 234,
Yellman vs. Los Angelqsvﬁ. Gorp. 27 7. (2)

0445, VNash va. Fyers 31 P. (2} 273.
Nowr 18 to assisnuyont of orrﬁr nc., 11. An
affidavit was filed by t%e deferdawt, Serger,
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This affldavit recites in substance that

Guy E. Merrill, one of the Jurymen, stated
shorily aftert e trial that he hud 2 or 3
horses shot by 22 callber rifle by boys and
thet they hed-died.s That they immediately
“went down". That said statements were umade
vith considerable vehemnence. o counter-affi-
davit wés'filed 80 we?muSt take ‘the stitements
28 true. It is aﬁpércnﬁﬂfrom'theiaffidavit
that the juryman acted @uovosedly upon per-';
-

e

sonel knowledge on a’ question that only &
rualified excert could testify. We belileve
on that point 2lone the Court belgw should
have glven :z nev tiialt MiThat a juryman cannot
s0 sct see 39 Am% J.0J. page 96. _”“1 iﬁ s Lw
IMere is one more péint that this affidavit
supports and on which we believeithe “sald @%_
Jurymner acted to defendant'sz prejudice -than
his suppossd knowledge of the effect’of 22
slugs on a horse. That?was his fallure to s
answer truly toithe dourtS'quéstion.ﬁﬁe among,
other jurymen were®csied by tie Jourt for the

murpose of qualification this ‘gquestlon: “Any
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of you éver had any expefience like this of
taking animals to the pbund or animals tres-
passing, eating your hay ? BEver have any
argunents with your neighbors about that kinad
of situstion 7 (Tr.4¢ ) No jurymen, in-
cluding Mr. lerrill admitted having this kind
of = situation as tl:e shooting of hﬂrses.' g
That r. Merrill shoull have admitted that he
had horses shot goeﬁgﬁithout gquestion., I he

of g0 gdritted or defendant had known Nr.

(%)
2

e

LerrilY would ceftainly'havé beén‘challanged

(')

and relieved of his duty as = jurymaﬁ{ Ve
believe that no eitations are nécessé%y in
support of this proposition.

Tn assignnents of érror no. 9ﬁghd 10 it is
but se eningly neceusmry "o refer to our arguf
nents in dlscussing the assztﬁments of error‘
herstofors made btecause if we are right in
these and garticularly 1f our arpuuent is
well taken as to assignments of error 4 and 7,

here 1s no basls for tae Loncluslon of Law
that .laintlif is ertitlesd to any judgeent

against the defendant in any sum whatsoever
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as found in said Conclusion, (Tr. 26) and in
entering judgment for plaintiff and agalnst
the defendant as done for the sum of ;25.00.

(Tr. 27)

In conclusion we may say that we bellieve that

there 1s no legal basis for the Findings, Con-
clusions of Law and Judgment entered against
defendant and appellant and respectfully re-
guest this Court to reverse and dismiss the
sape and enter judgment in favor of defendant
and appellant in the sum of §50.00 and
against the plaintiff and respondent, on
defendant's counterclaim, or order the lower
Court so to do. If there is insuffidient
basis for that fequest we respectfully ask
that Jjudgment for plaintiffl be vacated aﬁd
the métter sent back for a new trial and that

appellant have his costs,

Respectfully submitted,
Harvey A. S jostrom,

Attorney for Defendant
and Appellant.
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