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In the Supreme Court
of the State of Utah

UTAH LABOR RELATIONS ’
BOARD, |
. Z?el‘u‘zon('r, Case No.

f 7439

BROADWAY SHOE REPAIRING

COMPANTY,

Respondent.

PETITIONER'S BRIEF .

B A i
P S -

STATEMENT OF FACTS -~ .

This matter is before the Court on a petition by the
Utah Labor Relations Board, hereinafter called the
Board, for an order of this Court enforcing an order of
the Board issued as the result of a hearing on a charge
that the respondent herein is engaged in an unfair labor
practice.

In June of 1947 Teamsters’ Local Union No. 222,
AF. of L., hereinafter called the union, petitioned the
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- Board to certify that union as the bargaining agent for
employees of the respondent (R. 1). Pursuant to that
Petition the Board ordered a hearing (R. 2). That lear-
ing was held July 21, 1947 (R. 6 et seq.). An investiga-
tion was then made and investigator’s report submitted
(R. 33). Subsequent to that hearing and investigation,
. the Board issued its certification as prayved for, on Au-
gust 26, 1947 (R. 34). The Board on September 26,
1947, amended this certification (R. 36).

Pursuant to this certification the Union attempted
to negotiate with respondent for the purpose of entering
into a collective bargaining contract. Respondent refused
to so negotiate, and the Union filed an unfair labor
charge againgt respondent, November 21, 1947, charg-
ing respondent with violation of Section 49-1-16 (d),
Utah Code Annotated 1943, as amended by Chapter b,
Laws of Utah 1947 (R. 37 ff.). The charge was investi-
gated and a complaint thereon issued December 1, 1947
(R. 41). A hearing was held before a trial examiner who
found an unfair labor practice as eharged and recom-
mended that the Board so find and issue a cease and
desist order based on such finding (R. 70-71). The
respondent filed written objections to the intermediate
“report, recommendations, findings and conclusions of the
trial examiner (R. 72 and 73), and a written motion that
~oral argmnent on the matter be heard before the entire
Board (R. 74). The Board granted this motion (R. 79),
‘and heard extensive argument on the trial examiner’s
report, Subsequently, on April 16, 1948, the Board is-
~sued its Q'rd‘é_r,:_ | B | . |
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**1. That respondent, Broadway Shoe Re-
pairing Company, cease and desist {rom any fur-
ther untair labor practice as set forth in Section
48-1-16 (1) subsection (d);

2. That the respondent imme‘didtélv pro-

ceed to enter into collective baroalmng with com-
plainant:

3. That respondent notify this Board of its
compliance with the Board’s order.”” (R. 104-105).

In its amended certification the Board used the
following language:

*“A unit appropriate for the purpose of col-
lectively bargaining consists of all shoe repair-
men and excluding shine men, counter clerks,
part-time workers or supervisory employees with
power to hire and fire located in the Broadway
Shoe Repairing Shop, 69 East 3 South; Auerbach
(‘ompany, J. C. Penney- Company, 213 South
Main, and J. C. Penney Companv 1033 East 21
South »?

It is this certification that resp-ondent‘ objects to.

In its answer to the Board’s petition herein, respon-
dent alleges generally: '

ve* % * that the Board erred in determining

that a unit appropriate for the purposes of eol-
lective bargaining consisted of all shoe repair-
men and excluding shine men, counter eclerks,
part-time workers and supervisory emplovees
with power to hire or fire, oi’ respondent, that 1x,

. the Companv located in the Broadway Shoe Re-
_pairing Company shop, 69 Eabt Third Snuth Salt
Lake City, Auerbach Conipany, Third South and
State Street, J. . Pennev Company, 213 South

-

,
L
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- Main- Street” and J. G. Penney Company, 1053

~Hast 21st South .:aalt Lake City, Utah.”
Respondent furthel alleges generally that thele was .
insufficient evidence with which to support said certifi-
cation. |

In his argument to the Board in the second hearing
on the unfair labor charge, counsel for respondent urged
two errors in the certification—that the correct bargain-
ing unit should not be the employer unit (R. 85), and that
the exclusion of supervisory employees with power to
hire or fire is unintelligible (R. 87). From argument of
counsel and testmony of respondent’s witness at the
hearing on the unfair labor practice charge, it would
appear that a part of the alleged unintelligibility rests in
the fact the Board in its order did not exclude from the
bargaining unit supervisory employees with the right

0 “effectively recommend’’ hiring and firing. We take
it that these are the issues raised by respondent’s
answer, and shall treat them in that order.

STATEMENT OF POINTS

1. The Board’s certification of the employer unit
as an appropriate bargaining unit was not erroneous
and is supported by the evidence.

2. In view of the facts and circumstances of the
case, the exclusion by the Board of ‘‘supervisory em-
ployees with power to hlI‘O or fire”’ is sufflelentlv clear
to establ] sh the collective barﬂalmng unit.

6
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3.- Neither the evidence nor the law requires that
the Board exclude from the bargaining unit supervisory
employees with the power to ‘‘effectively recommend”’
hiring or firing. :

ARGUMENT
I

THE EMPLOYER UNIT IS, AS DETERMINED BY THE -
BOARD, THE PROPER BARGAINING UNIT.

Section 49-1-17(b), Utah Code Annotated 1943,

- places power in the Board to determine the proper bar-
gaining unit for the purposes of collective bargaining:

i

= = =

*“The board shall decide 1n each case whether,
in order to insure to employees the full benefit
of their right to self-organization and to collec-
tive bargaining, and otherwise to effectuate the-
policies of this act, the unit appropriate for the
purposes of collective bargaining shall be. the .
employer unit, craft unit, plant unit, or sub-
division thereof.”’

In the case of Hotel Utah Co. v. Industrial Commassion et
al,, ... Utah ... 211 P. (2d) 200 (the second Hotel
- Utah case) this Honorable Court placed the followmg
construetion on that grant of power

““The authontv to determme W}nch type of
unit is appropriate is vested in-tlte- Board and
. not. this court. If the discretion so. granted is
~reas0nably exermced the finding cannot be set
aside. It is only in those cases ‘wherein we. can
find the Board has abused its discretion that wé -

7
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210 Cmay-interfere.. And-if appellant ‘seeks- to reversc
'+ the findings. of the Board-because -of an abuse of
‘dlscretlon in selecting the aopxopuate’ umt the
burden is on 1t to estabhsh the abuse.’
The certific 1t10n as fmallx determlned by the Boald
was as follows:

“*A unit appropriate for the purpose of col-
leetive hargaining consists of all shoe repairmen
and excluding shine men, counter elerks, part-time
workers and supervisory employees with power to
hire or fire located in the Broadway Shoe Re-
pair Shop, 69 KEast Third South, Auerbach (‘om-
pany, J. C. Penney Company, 213 South Main,
and J. (. Peuncy Company, 1033 East 21st
South.”” (R. 30).

It is the Board’s position that this certification is cor-
rect, and that the evidence amply supports it.

The record on the certification hearing shows that
the employees involved work for a common employer.

The business representative of the union testified
that he was acquainted with the Broadway Shoe Repair-
ing Company, that it operated a shoe repairing business
‘at 69 East Third South Street, at Auerbach’s and at J. C.
Penney ('ompany in Salt Lake City (R. 8-9), and J. C.
Penney Company in Sugarhouse (1033 East 21st South
Strect, Salt Lake City) (R. 11). He further testified
that the emplovees of the respondent were eligible for
mewmbership in the union, that the union had authoriza-
tions and designations from seven of the employees to
represent them, and that there were ten employees of
the respondent:.altogether (R. 9, 10, and 11). There iz
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some discussion in the record as to whether all these
-authorizations and designations may be:counted, in that
respondent contends some of the’ employees are super-
visory personnel with the right to hire and fire. We
shall treat of this later. In any event, from' the report
of investigation (R. 33), and particularly paragraph 4
thereot, regardless of the theory adopted as to super-
visory personnel, the union represents a nuuontv of the
emplovees. ’ €% e

In his report the investigator stated the following :

‘*Investigation further indicates thkt the col-

lective bargalnmw unit should inelude emplovees

in all four shop’s namely; Broadway Shoe Shop,

69 Kast 3rd South, Auerbach Lompan_\, J. (‘.

Penney Co., 213 South Main St.; and J. (". Penney

Co. 1033 East 21st South, for the reason that cin-

ployees are shifted from one shop to another
whenever necessary.”’ (Italics'added.) -

At the hearing counsel for respondent argued that

‘the employer unit was not appropriate :for the reason

that the respondent did not have full controlover -the

employees of the various stores. The only testimony

offered on this point was that of respondent’s manager

to the effect that some of the stores issued payroll checks

to .thezemplovees and that at the Auerbach store and

J.-C.-Penney store at Sugarhouse the concessionee would

‘be in a position to fire respondent’s employee there (IR.

4). However, he-fnrther testified that respondent, too,

could fire:such employee, vFrom: the testimony of re-

“snondent’s manager on- the questionof supervisory em-

ploveés (R.19-20), it would appear that the employees

-9
-
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at the yarious stores work directly under the supervision
of the respondent. _This, together with the fact. that
emplovees are shifted from one shop to another when-
ever necessary, would seem to. indicate that all employees
of respondent are under close supervision of the respon-
dent and work as an employee unit or team.

There is nothing in the record showing that alleged
powers of the concessionaires limit the powers of respon-
dent sufficiently to preclude effective collective bargain-
ing between respondent and the Union. On the other
hand, the testimony and inferences drawn therefrom
showing a common emplover, exercising close super-
visory power over ils employees, shifting them from
shop to shop as required at tlie moment, apparently at
the <ole wish and order of respondent, indicate the em-
plover unit is the only practicable collective bargaining
unit. It the concessionaires have such limited powers
as asserted by respondent, matters connected therewith
would seem to be properly a subjeet of collective bargain-
ing rather than a bar thereto.

- It is conceded that the evidence contained in the
record supporting the certification of the employer unit
as appropriate for the purpose of collective bargaining
is not abundant; however, as in the case of Hotel Utah
Co. v. Industrial Commission, supra, this evidence is un-
contradicted, and the evidence offered that the respon-
dent does not have complete control over its empldyees
I3 fmn'n'lmtarv and, in view ol the rest of the record, is
not persuasive for the proposwlon that the unlt certlfled
is not’ appr oprlate | '

10
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We respeectfully submit that the Board exercised its
diseretion in certifyving the collective bargaining unit in
a reasonable manner. Furthermore, we submit that the
burden is-on the respondent to show wherein this dis-
cretion was abused, and this showing has not been made.
Hotel Utah Co. v. Industrial Commisston, supra. =

1T

THE EXCLUSION IN THE CERTIFICATION OF EM-
PLOYEES WITH THE RIGHT TO HIRE OR FIRE IS CLEAR
AND UNAMBIGUOUS.

We are at a loss to understand wherein the exclu-
sion, in the Board’s certification, of employees with the
right to hire or fire is in any way ambiguous or unintel-
ligible. We take it to mean exactly what it savs, to be
clear, and to permit of no alternative interpretatiOn.'

By way of preliminary comment, we understand the
same exclusion was used by the Board in the cases of
Hotel Utah Co. v. Industrial Commasswn, No. 7212, ...
Utah .., 209 P. (2d) 235, and Hotel Utah Co. v. Industrial
Commzsswn,, No. 7290, supra, and apparentlv presented
no dlfflcultx to respondents 1n those cases.

In 1ts conelusmns prehmmary to the order of the
Board of \\hwh it now seeks enforcement the Board
stated |

' f-'.“f"'.‘.j' - #*The ‘Board concludes that the precedents
- .established in Case No. 530, Boston [factory Shee,

" Rebuilders, Lespondem, ‘and 1eqmstels Iom‘
"nion No. 222 e{ltioner, da { Do
U No. 222, Petiti , and "Cace No. 531,

11
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- Z.C. M1 -Shoe, Repsir . Department, - Respondent,

-and Teamsters Locai TUnion No. 222, Petitioner,
in which the Board designated representatlves of
management by the language ‘supervisory em-
ployees with the right to hire or fire’ fully pro-
tects management in its right of representation
in the operation of its business.”” (R. 105).

Apparently for the purpose of making the record
unequivoeal on this point, the Board later, on its own
motion, incorporated the arbitrator’s decision in those
cases into the record now before this Honorable Court.
(R. 125). In those cases the Board had used similar ex-
clusionary language in its certification. An arbitrator
was appomted to answer the question, ‘‘What men, if
any, are working foremen or otherwise or supervisors
with the right to hire and fire within the meaning and
interpretdtion of the Utah Labor Relations Board’s
Order . ..” (R. 113). The arbitrator stated in part:

“The investigation does not disclose that
such [managerial] responsibility has been en-
~trusted to tlis person as being entirely responsi-
ble for the profit (sic) operation of the establish-
ment. Theie is no doubt that the manager of the
Respondent has certain responsibilities entrusted
to him such as the orderly operation of the estab-
lishment, the respensibility to see that the busi-
‘ness iéopo ating at sueh times as the field super-
visor is absent I'tom the immediate territory and
with sueli authority to suggest or to recommend
the addition or the reduction of personnel within
the operation but full authority is not placed in
‘the manager as to‘the complete operation of the
‘business under the company rules and policy.

12
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angzaxe . Lz to benoted that the full responsibility

e for thefprofitable operation of rthelbusiness is

Toozan not Invested in the manager ol the store but in

e the supervisor of the distriets» Additions to the

1 working force ol a store are approved-:or disap-

ot o proved by the supervisor of the distriet and the
installation or the increase of anyv additional
machinery 1s also vested in the supervisor of the
distriet. ™ * ¥, : : .-

‘ Larliily

It is the writer's opinion that the Utah Laber
Relations Board meant that supervisory e
plovees with the right to hire and fire \\ulnn
this unit would have the authority to add t()
their operating staff if added bhusiness would ré-
quire such action without consultation with any
other party and that the same criterion would
apply if it should become necessary to reduce Hw
personnel. * * *** (R 114, 115). ¢ ' SR

B

We quote the above, not as authority, but as a well-
stated clarification—if any is needed—of What the ])Odl d
means by ‘‘supervisorv employees with the rl(rht to
hire or fire.”’

At the certification hearing, and in argument at both
hearings on the unfair labor charge, éOuh_sél fori i}es'pf(in-
dent urged that the Board designate l‘)'};zvriame‘or par-
tieular job which employees did and which did not come
within the exclusion. ‘We do not deny that the Board
could have followed that plocedure we mamtam that
to,do so would be_bad administrative. practlce for the
reason .that the’ Board would - thus become involved in
detail~ work Wh]C]l “we beheve properlv 1S a sub]ect of
(-ol]ectlve baroalnm“., The Board havmO def]ned the in-
clusmn e\clusmn hne for the balgamm ,1_,1_n1t,_.1t then

1 9
)
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yhecomes a question of fact in each instance on which side
of that line a particular employe’eﬁ'belohgs. The em-
ployees and the employer are in a better position to de-
termine this than is the Board. Only when they become
“dead-locked as Tegards the facts in the case of a partic-
ular employee or employees should the aid of the Board
be invoked. It is to be noted that either party may thus
'mvol\e the “aid of the Board under the provisions of

49:1-16, Chapter 66. Laws of Utah 1947.
b 214 S

. Tt may be remembered that the charge out of which
grew the order here sought to be enforced was that
respondent refused to bargain collectively with the union
(R..37). The Record supports this charge. Respondent’s
ma‘nag‘e‘r testifi‘e"d- as ‘follows on this matter (R. 59-60):

i : ]

“Q Your qua1 rol with the Board’s certification,
I suppose, is that it includes emplovees who
h'we the 1'10ht to hire and fire in the unit.

R 1=y

b wT}ldt B ight, the second certification,
ge Q. And you think they should be excluded?

ke
o AL Yesoio o s

Q. And thmotme VOH have 1gn01'ed the certifi-
‘ oatlon’?

T
Sl

A \Iot wnored the 001t1f10atmn-

Q. You have refused to bargain"l S

,._., - -

S S AT e 1ntexp1c alion- has” been \won,_,, in my
"’"-?571»?'”113 sensge, "1+ helieve shoe repan'men should be
-exchuded who ha&e the uuht to hrire and fire.

YA T R LTS IEY R T ‘ Shg T LS

i+ o1 And to pr ommtate this matter -you have re-
mbed +o- bal eain-- becanse ’rhe certification

14
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A

includes what you think are emplovees \\lth

the right to hlre and fire ?w ‘ , i

- That 1s 1'10‘11t '

The secretal\ of the um,on tes’ufled on this matter. in
part-as follows:

.‘.‘Q.

o

~Would you state in your own language, Mr.

Latter, what vou have done in order to pro-
tect your principal’s interést in this unit,
and prepare to represent the men composing
the unit in this case, with respect to nego-
tiating a contract with Mr. Bollinger and
Mr. Callister? '

After receiving the amended certification
of the Board, we presented to the Respondent
in this case, or the Employer, Mr. Bollinger,
and his attorney, Mr. Callister, a proposed
agreement which had been put together by
the employees, covered by the celt1f10at1on.
At the time we presented the contract, we
asked for a meeting for the purpose of dis-

cussing the contract, and Mr. Callister on

some oceasion did meet with our Mr. Gilbert
who is Business Agent for the Teamsters
Union. Mr, Gilbert kept e closely advised
as to what was going on in the sitnation, and
complained to me about the fact that they
were unable to discuss the terms of the agree-
ment. _ . LY

\[R CALLISTER: We will stlpuhte that we

“would not dls(’u%b the terms of the agreement,

_our posmon being that we eould not agree

as to what the unit was, and we told them that

" until sueh time 'ag iwe agreed- on what the
"+ unit was, we conld not diseusy it.- ‘

Qou

1
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iine MR, BECK: That isall vight, 27

wens Qo Now what did you do—inviting vour atten-
iséw . tlom,to what Mr. Callister has just said, what:
did you do W1th 1espect to following up the
celtlflcatmn 'to get a contract ultlmdtelv ne-
s eogtiated ; ‘what did 3011 do in that re%pect'
57 e ovseto get a contraet? v pavs IRy GRS

RS AR RS

G

560 AL “We asked Mr. Callister to dis¢uss a bargain-
ssavainining agreement, and-I had one meeting on No-”
Ty vember  6th, after Gilbert had failed to dis-
. . cuss an agreement. On November 6th, a

meeting was set with. Mr. Callister and he
% would not discuss the terms of the agreement
Jissedt owith us.”?

T
CarR e ol

‘b’;

It may be seen from the above that no real attempt to
bar(galn colleetlvely on the subject of the inclusion-exclu-
sion line of the cert1flcat10n was made. It may be fur-
ther:-seen that the so-called ambiguity and unintelligi-
b111ty in fact, resolves itself to a difference of opinion as
to Whether there should be excluded from the unit those

employees Wlth the right to “‘effectively recommend”’
hiring and firing. .. .

MEND” HIRING OR FIRING

K lwa oo

16-
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and unintelligible. We. believé, however, that' aetually
respondent’s position is that the certification .should
have excluded, in addition to those eémplovees with
authority to add to their operating stall or decrease
such staff without consultation with any other person,
those persons designated by respondent as having the
power to ‘‘effectively recommend hiring and firing.”’
That is, respondent wishes to exclude those employees
which ¢ designates as having authority to ‘‘recommend”’
hiring and firing. If this is so, then respondent’s posi-
tion is not that the certification is ambiguoﬁs and unin-
telligible, but that it is erroneous. It is the Board’s
position that the certification does not exclude those
who can ‘‘effectively recommend’’ such action, and that
there is no error in this particular in that certification.

This Honorable Court in the case of South East
Furniture Co. v. Industrial Commission, 100 Utah 154,
111 P. (2d) 153, held that interpretations given by Fed-
eral courts to the provisions of the Wagner Act, from’
which provisions of the Utah statutes were copied almost
verbatim, would be considered by this Court in interpret-
ing such Utah statutes. ‘Section 49-1-10 (3), Utah Code
Annotated 1943, as amended by Chapter 66, Laws of
Utah 1947, defines the word ‘‘employee’’ under the Utah
act. This definition is practically verbatim the same as
used in the Federal statute, Chapter 372, Section 2, 49
Statutes at Large 450 (29 USCA 152(3) prior to its amend-
ment by the Labor-Management Relations Act of 1947.)
Section 49-1-17 (b) which provides that the Board shall
desighate the appropriate upit for collective bargain-
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ing is also practically identical with the - Federal Act
found in 29, USCA, Section 159 (b) We may, therefore,
pr opeIly Ielv upon the 1nterpretat10n placed by Federal
courts on this questlon e S 1

x{“ E¥
i In the leading case of Pacluard Motor Car Co. v.

NLRB, 330 U.S: 485, 67 S. Ct. 789, 91 L.- Ed. 1040,
the® United States Supreme Court held that foremen
were not excluded from the rights of self-organization,
collective. bargaining, and other concerted activities as
assured to ‘employees generally by the National Labor
Relations Act. We quote from the opinion in that case:

“‘Even those who act for the employer in

+ some matters, ineluding the service of standing
between management and manual labor, still have
interests of their own as employees. Though
_the foreman is the faithful representative of the
1* employer in maintaining a production schedule,
i-his interest properly may be adverse to that of
the employer when it comes to fixing his own
wages, hours, seniority rights or working con-

* ditions. He:does not lose his right to serve him-
~ self in these respects because he serves his mas-
...ter.in others. And we see no basis in this Act

lectlve action to protect their collective interests.

: The company’s argument is really addressed
5‘}’-t0 the ‘undesirability of permlttmg foremen to
forganize. Tt wants selfless representatives of its
interest! Tt'fears that if foremen combine to har-
“gain advantages- for themselves, thev will some-
times be'governed by interests of their-ewn or
Lof? thelr fellow foremen, rather “than- by’ the com-
' v pany’s interest. Theré is'nothing new in‘this ar-

18-
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- whatever for. holding that foremen are forbldden,
“the- proteetion of the Act when they take col-



- gument., It is rooted -in the misconeeption: that

o ,beeause the- employel has the right to whole-
" hearted loyalty in the performance of the contract
- of employment, the employee does not have the
right to protect his independent and adverse in-:
terest in the terms of the contract itself and the
conditions of work. But the effect of the National
Labor Relations Act is otherwise, and it is for.
Congress, not for us, to create e‘meptions,or quali--
fications at odds W1th its plain teInws

Following this precedent the Court of Appeals of
the Sixth Circuit, in the case of NLRB v. Wyandotle
Transportation Company, 162 F. (2d) 101, held ‘oni the
same reasoning that the first, second and third mates
employed on the company’s vessels were employees
within the National Labor Relations ‘Ac¢t and as such
were entitled to organize for bargaining purposes,
though their work at times involved ind”ependen’t‘ respon-
sibility for the property of the emplover and for its
personnel relations. : . |

The Court of Appeals of the Kighth Circuit, in the
case of Wilson & Co., Inc. v. NLRB, 162 F. (2d) 310, held
that guards of the company’s plant could properly belong
to a collective bargaining unit. We quote from that
opinion: , S
41t is further argued that ‘the functions and

obhgatlons of the ("Ualds are of a dual charac-
ter.” The have an ()bh"’dtlon to their emplmer
and also to the government.and the. state and
that in case of a. btuke of their fellow membels
, of the union thev would be subjected to the influ-

_ ence of opposing loyalties; that thev mloht be
. called upon to protect the property of the peti-
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| tioner against their comrades as,well as the pro-

perty of the governinent or of .the - eommunity

or of other members of the commumty at the

t - same time. It is contended that the Board erred

in-failing to consider these incompatible duties
unposed upon the guar ds.

e IR ;e o e
A (I ST RPN SO S - frae

gz o osa:The possibilities thus imagined are not im-
~yns . possible and they might oceur; but they do not
., .prove that the guards are not ‘employees’ within
"'the meaning of the Act or that thev do not con-
“ ' stitute a practical unit for collective bargaining.
gezie . As sald in Jones & Laughlin Steel Corp. v. Na-
i. .. tional Labor Relations Board, 5 Cir., 146 F. 2d
- 833, 835, certiorari denied, 325 U.S. 886 63 S,
o Ct. 1575, 89 L. Ed. 2000, “The general fear that
all elasses of employees mayv make common cause
in case of future disputes is always present be-
cause such co-operation is always possible.” But
¢ these facts and fears do not except the guards
from the benefits of the Act.

CRSRE Tty
e Y

The petitioner next contends that the affilia-

tion“of “the guards in the same union with the
:+ plant . produetion and maintenance employees,
«g-even though they are in a separate bergaining
_unit, is.contrary to public policy. This contention
’ plesents an erroneous conception of the meaning
TS o the teTin‘public policy” and of the funection ot
ceourts..” In United States wv. Trans-Misgsouti
. Freight  Association, 166 U.S. 290, 340, 17-S. ¢'t.
5-10 059 41 L Ed 1007 the C3up1eme Comt said:

¢3 282 * The public policy ‘of the government is to

ah be found in-its statutes, and, when they liave-not
. dlreetly spoken, then in the declslons of the courts
-~ “and the ‘eonstant practice of the g cvemment oifi-

e '-'cials, but when' the “law- Lxc'}\mp‘ power’ opeal\,

0T WL Wpoms A partieular sub]ect ‘over which it -has’eon-
20
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s pey
N

- stitutional poiver - to legislate; public policy in
such a eaxe 18 what the statute enacts'r "

The Court of Appealb of the Seventh Cuemt in the
case of Allis-Chalmers Mfg. Co. v. NLRB, 162 F. (2d)
439, held that inspectors char ged with the duty of inspeet-
ing materials and workmanship for the purpose of insur-
ing that the employer’s product met its specifications and
those of its customers were employees within the Na-
tional Labor Relations Act and properly constituted a
unit for the purposes of collective bargaining against
the contention that they were representatives of manage-
ment and not entitled to the benefit and protection of
the Act. |

The Court of Appeals for the Sixth Cireuit, in the
case of Eastern Gas and Fuel Associates v. NLRB, 162
I. (2d) 854, followed the case of Packard Motor Car Co.
v. NLRB, cited above, on the question as to whether or
not foremen could properly join a union controlled
and dominated by, or identical with, a union represent-
ing the rank and file employees under the foreman’s
supervision. On petition for rehearing (162 Federal 2d
866), the Court amended this order as regards foremen,
but it did so in view of the amendment to the definition
of ‘“‘employee’” as found in 29 USCA 152 (v3)¢,'made by
the Labor-Management Relations Aect of 1947, which
specifically  excludes ‘‘any individual employed as a
supervisor.”’ The Utah Legislature has not so amended
Section 49-1-10 (3), Utah Code Annotated 1943, as
amended by Chapter 66, Laws of Utah 1047. The Utah
Labor Relations Board is thus not required by law to
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exclude irom a designated hargaining unit foremen or
SUPGI‘VH:OIy ‘pérsonnel. In the certification hearing at-
tacked the Board did exclude ‘‘supervisory personnel
with the power to hire and fire.”” It did not exclude
supervisory personnel with the power to ‘‘effectively re-
commend”” hiring and firing. | |

At the first hearing on the unfair labor charge a
representative of the respondent testified that certain
employees, who they contended should not be included
within the bargaining unit, had the power to ‘‘effectively
recommend’’ hiring and firing (R. 57). There is no testi-
mony indicating such power was ever exercised. He fur-
ther testified at the certification hearing that these par-
ticular employees were paid at a different rate and that
the respondent worked through them in establishing and
carrying out management’s policies (R. 19-20). This
same person also at the certification hearing testified to
the fact that these employees did the same shoe repair-
ing work as the other employees (R. '17-18). As stated
above, the investigator further reported that these ‘‘fore-
men’’ or-supervisory personnel do shoe repairing on a
fullstime basis and that all employees are: shifted from
one shop to-another wlienever necessary. In the Packard
Motor Car Company-case cited -above  the Court took
into consideration differences in pay and responsibilities
of foremen.: We: quote from the Court’s statement-of-
facts: - o« o - '
he function of-these foreimen in meneral is
oo typieal of the duties of-forcimen in mass pmduc

-0 tion. industry. genemh\ Pozonon carry. the re- |
sponsihilits for 1~1a3ntannng juantity and quality

. 22-;;;(
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of production, subject, ol course, to {he overall .
control and supervision of the management. Hir-
ing is done by the labor relations department, as
1s the discharging and laving off of employees.
But the faremen are provided with forms and
with detailed lists of penalties to be applied in
cases of violations of discipline, and initiate re-
commendation for promotion, demotion and dis-
cipline. All such recommendations are subject to
the reviewing procedure concerning grievances
provided in the collectivelv-bargained agreement

between the Company and the rank and file union.

The foremen as 2 group are highly paid and,
unlike the workmen, are paid for justifiable ab-
sence and for holidays, are not docked in pay
when tardy, receive longer paid vacations, and
are given severance pay upon release by the
Company.”’

In the case at bar it cannot be said that the Board
was not apprised of the difference in position between
the ‘‘supervisory’’ employees and other employees of
respondent. This matter was argued extensively before
the full Board (R. 82 et seq.). The Board decided not to
place these particular employees within the exelusion.
In support of this decision the Board had evidence that
the particular employees concerned did full-time shoe
repair work, the same as other employees; that these em-
ployees, while they may have had the power to ‘‘effec-
tively recommend’’ hiring and firing of other employees,
did not have the power to increase or decrease the oper-
ating personnel without consultation with any other per-
son; and that these employees were shifted from shop
_to shop according to the exigencies of the moment. Op-

3
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.. Posed to this was testimony of a representative of res.
-pondent that these employees had the power to ‘‘effec-
tively recommend’’ hiring and firing.

In this connection it is of interest to note that even
under the Labor-Management Relations Act of 1947
(29 USCA 152 (3)" ) the National Labor Relations Board
. held in the matter of Cole Instrument Company, 75
. NLRB 348, that so-called ‘‘supervisors’’ who spend at
least 80% of their time doing routine, non-supervisory
work, and who outnumber rank and file workers, are not
supervisory employees within the meaning of the Act
and may be included within a bargaining unit with rank
and file workers, even though they act occasionally as
~ group leaders and receive a 10c per hour wage differen-
' tial over other workers. This is offered, not as authority,
but as indicative of the interpretation of ‘‘supervisory
employees’’ under the exclusion of such personnel made
by ‘the Labo:r-‘\Ianagement Relation Aect of 1947. We

' répeé,t' fhéf:this exclusion is not found in the Utah act.

. ... This Honorable Court, in the second Hotel Utah
~_case cited above, said that, ‘“The authority to determine
which type of unit is appropriate is vested in the Board
‘and. not in this Court. If the discretion so granted is
- reasonably exercised, the finding cannot be set aside.”
‘We respectfully submit that the Board properly . deter-
~ mined not to-exclude from the bargaining unit employees
with the power to “‘effectively recommend’’ hiring and
firing, that this decision was based on ample evidence,
was reasonable, and that respondent has failed to carry
the burden of showing that the Board abused its dis-
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- xetion. It is of interest to note that at the first hearing
on the unfair labor charge respondent maintained that
the inclusion-execlusion line in the certification was not
clear, but that respondent would be willing to abide by
the certification if the Board interpreted it (R. 60). We
quote herewith that portion of the testimony:

“Q. You said a few moments a‘g'o that you did
not agree with the interpretation placed on
this amended certification by the Union?

A. That is right.

Q. Your interpretation being that it excludes
men with the right to hire and fire?

A, Yes.

Q. You are willing to abide by the Cel tlflcatlon
if it is interpr eted”? . :

A. Yes.”

In the order of the Board which it here seeks to
have enforced, the Board undertook to interpret what
was meant by ‘‘supervisory employees with the power
to hire and fire,”’ by referring to prior cases before the
Board (R. 105). Later to further clarify the matter the
Board incorporated in the record the arbitrator’s deci-
sion in those prior cases (R. 113- 114). We respectfully
submit that the Board’s certification in which it excluded
from the bargaining unit those employees with the right
to hire or fire, is clear and intelligible and that the
Board committed no error in such certification.
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CONCLUSION

In concluding we repeat that the ¢ertification record
is not Ieplete with evidence on the question of the desig-
nation of the employer umt as an appropmate bargaining
unit. However, there is sufficient in the record to Justify
the Board’s certification of such employer unit. There
is a common employer which exercises immediate mana-
genal control over all employees within the des1gnated
unit. The employees are shifted by the employer from
shop to shop of the employer as demands of business
reqguire. Regardless of the question as to including or
excluding supervisory personnel with the right to ‘‘effec-
tively recommend’’ hiring and firing, a majority of the
employees of respondent have designated their choice of
the particular bargaining unit. We respectfully submit
that, as regards designation of the employer unit for
'pu“r'p'oses of collective bargaining, the record supports
this designation and the respondent has not carried the
‘hurden placed on him by this Court of showing an abuse
of discretion by this Board.

We further respectfully submit that in drawing the
inclusion-exclusion  line. respecting ‘supervisory person-
nel, the Board in its eertlflcatlon has been clear and
unamblgueus ‘That-i 18y ‘those- supervisory employees who
have the right to-hire or fire—to add to their operating
staff if-added Dusiness would require such action, or
to decreasemsuch staff - without consultation with any
other party—are not to be included within the unit. All

other shoe repairmen employed by respondent are within
the unit.
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Ve further vespeetfully submit to this onorable
Court that as regards such supervisory personnel the
Doard ecommitted no error. The Board is not required,
as is the National Labor Relations Board under the
Labor-Management Relations Act of 1947, to exclude
“any individual emploved as a supervisor’’; that the
Board, if the record so supports it, may properly in-
ciucle in the bargaining unit employees who perform
work as other emplovees, even though incidental to their
work they may have a limited supervisory capacity in
that they are charged with the continuance of the opera-
tions in the absence of a manager, and even though they
may enjoy a slight wage differential, and may ‘‘effec-
tively recommend’’ hiring and firing of other employees;
that the record supports such inclusion; and that here
again the respondent failed to discharge its burden of
showing that the Board abused its discretion in estab-
lishing such inclusion.

The Board respectfully requests that this Honorable
Court issue its order enforcing the order of the Board
in this matter.

Respectfully submitted,

CLINTON D. VERNON
Attorney General

ALLEN B. SORENSEN
Assistant Attorney General

Attorneys for Petitioner
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