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STATEMENT OF ISSUES PRESENTED ON APPEAL
1.

Are the Trial Courts "Findings of Fact" supported

by the evidence presented at the trial.
2.

Pursuant to a written agreement did the trial

court correctly rule that Mantua must pay Brigham City "an
amount equal to the monthly rate charged similar users in
Brigham City for monthly sewer services times the number of
such connections in use in Mantua".
a.

Did the trial court correctly rule that the
increase in sewer fees was necessitated by
the Federal EPA standards which necessitated
building a new sewer treatment plant?

b.

Did the trial court correctly rule that the
term "similar users" refers to the type of
users, i.e. residential, commercial,
industrial being served by Brigham City?

c.

Did the trial court correctly rule that
Mantua must pay the same amount per
connection that Brigham City users pay?

3.

Pursuant to a written agreement did the trial

court correctly rule that Mantua must install "flow
metering" equipment?
4.

Is Mantua's appeal frivolous or brought for delay

such that attorney fees should be assessed on appeal against
Mantua?

1

STATEMENT OF FACTS

Brigham City believes that Mantua's Statement of Facts
is so contrary to the evidence presented and so opposed to
the Trial Court's Findings that a complete Statement of
Facts needs to be presented.
Brigham City is the capital seat of Box Elder County
with a population of approximately 17,000 people.

Brigham

City is located approximately 60 miles north of Salt Lake
City.

Mantua Town is also located in Box Elder County

approximately three and one-half miles east of Brigham City
in a small valleyf referred to as Mantua Valley.

Mantua

Town has a population of approximately 700 people.
Mantua Valley is the location of substantial water
sources including culinary and irrigation water which are
used for both Mantua and Brigham City residents.

Because of

its geographic location and higher elevation Box Elder Creek
flows from Mantua down the canyon to Brigham City.
Because Mantua Valley contains water sources, the
Environmental Protection Agency (EPA) and state agencies
became concerned with the septic tank systems that were
servicing Mantua residents.

In the 1970fs there became a

real possibility that the septic tank systems in Mantua may
pollute water sources.
It therefore became evident that Mantua would be
required to construct a sanitary sewer collection and
treatment system.
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Brigham City Corporation had an existing sewer
treatment plant and collection system for its residents and
commercial users prior to the time Brigham City and Mantua
entered into negotiations regarding a sewer agreement
between the two municipalities.

Brigham City's plant was

constructed during calendar year 1957.

(See Findings of

Fact paragraph 3 contained in Record page 357.

Hereinafter

when a reference is made to the Findings of Fact it is
abbreviated as F. followed by the paragraph number, i.e.
F.3) .
Mantua considered constructing a sewage collection
system for its residents.

In September 1976, Mantua's

engineers sent a letter setting forth three (3) alternate
methods of treating Mantua's sewage and asked Brigham City
for Brigham City's input on whether Brigham City would be
willing to treat Mantua's sewage at Brigham City's plant for
Mantua.

(F.4; PI. Ex. 1; Transcript pages 20-22;

hereinafter references to the transcript are abbreviated as
T. followed by page numbers).
Brigham City officials considered the option of
treating Ilantua's sewage effluent and after public hearings,
Brigham City council:
"made a motion to authorize the Brigham City
Committee on the Mantua project to have the
authority to quote Mantua officials a $3.00
service charge per hookup; and if capital
improvement became necessary the price may
fluctuate the same as Brigham residents would
incur. The motion was seconded and unanimously
carried on September 29, 1977". (PI. Ex. 10;
T. 27-28)
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Mantua's counsel, Jon Bunderson, was asked to draw up a
draft agreement between Brigham City and Mantua and to
present it to Brigham City and Mantua.

(F.7; T. 29-30)

Jon Bunderson submitted to Brigham City Corporation a
draft of the proposed agreement in January, 1978 (see PI.Ex.
59).

Brigham City's Public Work Director, Roland Nuetzman,

in a memo dated January 18, 1978 (see PI. Ex. 12) made four
specific comments about the draft agreement.

Mr. Nuetzman

specifically requested that the agreement contain a
provision that flow recording equipment would be installed
by Mantua which would provide Brigham City a record of flow,
as the records would be useful to monitor growth, to prepare
State and EPA Questionaires, and as a check against
excessive surface and sub-surface water discharged into the
system. (F.8; T. 30-33)
Mr. Nuetzman1s memo also stated:
"The agreement provides for payment from Mantua in
the same amount that Brigham City residents pay as
a monthly charge. As growth occurs and as EPA
regulations become more stringent, we will
undoubtedly be faced with both expansion and
modifications to our Waste Treatment Plant. Under
the terms of the agreement, Mantua will not be
required to share in any of these costs." (PI.
Ex. 12)
The draft agreement was then returned to Jon Bunderson
who then added paragraph 3 (PI. Ex. 20) dealing with flow
recording equipment and paragraph 4 dealing with payment was
substantially re-written to provide that Mantua would pay
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the same rate per connection that Brigham City users were
paying.

(T. 30-34; T. 112-116)- 1

Keith Hansen, Mantua's Engineer, who was not called as
a witness by Mantua, concurred in Brigham City Public Work
Director's recommendation and stated that:
"Mantua is to install and maintain a meter that
will record all sewage flowing into Brigham City."
(P.9; PI. Ex. 13; T. 33-34; T. 124)
Accordingly, a provision was added to the agreement
which stated:
"Mantua further agrees to install and maintain at
its expense flow recording equipment at or near
the point of delivery of its sewage to Brigham
City and to make the records of such flow
available to Brigham City upon request."
(P.10; PI.Ex. 20 paragraph 3)
An agreement was signed on March 8, 1978 by the Mayor
of Brigham City, Peter C. Knudson, and the Mayor of Mantua,
James Pinkston.

(PI.Ex.20; F.ll; T. 36)

The 19 78 agreement contained a clause that if Mantua
failed to start construction within two years, the agreement
would become null and void.

(paragraph 10, PI.Ex. 20; T.37)

In its Statement of Facts Mantua either deliberately
or negligently misstates facts regarding this memo. On page
9 of its brief Mantua claims Mayor Peter C. Knudson
"testified that under the terms of the agreement, Mantua was
not to be required to share in any costs involving EPA
regulations or related matters (T. 77, lines 2 to 8 ) " The
transcript excerpt refers to Roland Nuetzman's memo dealing
with the original draft (PI.Ex.59). Mantua attempts to
mislead the court into believing Mayor Knudson was referring
to the final signed agreement. Brigham City never said
Mantua was not to pay for construction costs or EPA required
costs. Mantua was never required to pay those costs "up
front" rather Mantua would pay on a monthly rate, the same
as Brigham City users paid.
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Mantua was unable to get their sewer system and bonding
financing package completed and the agreement expired on
March 30, 1980.

(F.13; T.37)

During 1980, Mantua continued with their efforts to
obtain sewer system financing to meet government imposed
regulations.

Their minutes of March 6, 1980 and November 6,

1980 indicate they were seeking financing for their system
including the possibility of bonding.

(F.14)

Representatives of Brigham City and Mantua again met
in 1981 and the basic terms of the 1978 Agreement were
determined to be acceptable to both parties.

(F.15; T.38)

In 1980 it appeared that neither Mantua nor Brigham
City had any different interpretation as to Mantua's
payments under the agreement.

The official minutes of

Mantua Town November 2, 1980 state:
"When we tie into Brigham1s system, we will be
subject to the same fees as Brigham City residents
pay." (See PI. Ex. 62; T. 331-334; F.16).
Mantua held a bond election, and bonding was approved
by Mantua voters to construct a sewer collection system and
transport Mantua's sewage flow to Brigham City. (F.17)
On March 12, 1981, an agreement was again signed by
Brigham City and Mantua, which agreement appears to be
identical to the 1978 agreement insofar as any issues on
this appeal are concerned.

This agreement was signed by

Brigham City's Mayor, Peter C. Knudson, and Mantua's Mayor,
James R. Pinkston, and was attested to by both City
Recorders.

(PI. Ex. 22; F.18; T. 44)
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The major issue at trial and now on appeal deals with
the amount of money Mantua was to pay Brigham City for
treating Mantua's sewage under their agreement.

Paragraph 4

states what Mantua was to pay Brigham City:
"Mantua shall pay to Brigham City on the last day
of each successive month, beginning with the last
day of the month following that month in which
sewage first flows into the Brigham City sewage
system through the connection contemplated herein
an amount equal to the monthly rate charged
similar users of Brigham City for monthly sewer
service times the number of such connections in
use in the Town of Mantua during that particular
month. In determining the amount to be paid for
any particular month under this paragraph, the
rate charged shall be the applicable rate for that
month charged to similar users of Brigham City.
Mantua shall cover the costs of normal operation,
maintenance, and repair and/or replacement of
those Brigham City sewer lines and treatment
facilities used to convey and treat Mantuafs
sewage. At any time when the rates charged users
in Brigham City shall either be raised or lowered,
the amount payable by Mantua to Brigham City under
this paragraph shall also change accordingly..."
(PI. Ex. 22; F.26).
Paragraph 4 also had two additional provisions dealing
with expenditures for "greater capacity" in the sewer plant,
meither one of which the trial court found to be involved in
the lawsuit.

(F.27; T.46)

On August 20, 1981 an Addendum Agreement was signed
which did not change the provisions of the March 12, 1981
agreement as to the legal issues in dispute between Brigham
City and Mantua in this lawsuit.

(PI. Ex. 23; F.28)

Prior to the time Mantua had any homes connected to its
sewer system, Brigham City increased the rates for single
family dwellings and churches from $3.00 to $6.00 per month.
This change took place July 1, 1982.
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(F.29; T. 53)

The rate increase from $3.00 to $6.00 was occasioned in
part for increased lighting at the airport, new lights for a
softball field, and a water meter change program, as well as
engineering cost for upgrading the sewer treatment plant.
(F.30; T. 55-56)
Roger Handy, Administrative Assistant for Brigham City,
testified that the revenue obtained under the rate increase
from $3.00 to $6.00 was used in part for these purposes for
fiscal year ending June 30, 1983.

He testified that the

amount which was used for non-sewer amounted to $2.2 3 per
connection per month.

He further testified that the

transfer from sewer to these uses ended on June 30, 1983.
(F.31; T. 159-160)
Even though there was testimony fixing the costs for
these uses other than for sewer purposes, the trial court
refused to require Mantua to pay the increase of the $3.00
to $6.00 for the one year period as the extra $3.00 was used
for other than sewer related services.

(F. 32)

The court found that Mantua was only obligated to pay
$3.00 per connection (for dwelling and churches) times the
number of such connections in use in the Town of Mantua
from the first delivery of sewage into the Brigham City
system until the end of June 1984.

(F.33)

Prior to the end of June 1984, Brigham City again
increased their sewer rates from $6.00 to $10.00 per month.
Jim Reynolds of James Montgomery Engineering, the engineers
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employed by Brigham City to design a new sewer plant,
testified that the reason Brigham City was required to build
a new treatment plant was because of the more stringent
requirements of the Federal Environmental Protection Agency
and the State Regulatory Agency, and that his engineering
firm had fully studied the matter and felt that the new
plant was the most economical means to meet the standards
imposed upon the City.

(F.34; T. 62; T. 208-218; T. 261)

The court found that Mantua was obligated to pay the
sum of $10.00 per month per connection beginning with July
1984 until the rates were again increased.

(F.35)

The court found that the change in rates to $10.00 was
directly related to the sewer charges, including the
engineering and financing which were essential parts of the
sewage improvement project.

(F.36)

At trial Mantua claimed that under paragraph 4 it
should only pay the cost of normal operation, maintenance
and repairs of the Brigham Sewer System and asserted that
such costs should be only $1.31 per month per user.

As a

second argument and interpretation Mantua asserted that it
should be treated as a single user, notwithstanding advice
from its former attorney and drafter of the contract who
stated that the contract did not permit such interpretation.
(F.37; PI.Ex. 44)
The trial court found that the position of Mantua was
not supported by the wording of the contract and the intent
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of the parties as evidenced by the evidence received by the
trial court, and that Mantua was obligated to pay -the same
amount per month per connection as "users" in Brigham City
pay for sewer service.

(F.38)

The trial court found that this interpretation was also
supported by the minutes of the Mantua Council and by the
Mantua Mayor's deposition who was in office at the time the
agreements were negotiated and signed,

(F.39)

The court found that each party should pay their own
attorney's fees and costs associated in this action.
The court found that the amount of money due to Brigham
City under the contract was the sum of $24,108.00 which
represents $7.00 additional monthly fee from July 1984
through June 1986 for each connection within Mantua and
judgment should enter against Mantua in favor of Brigham
City in the sum of $24,108.00 for delinquent amounts due
under the contract.

(F.41)

The court found that for any future rate increases,
Mantua should pay per month the same amount per dwelling and
churches connected in Mantua as are paid by dwellings and
churches in Brigham City per month.
The court found that Mantua was notified in sufficient
time of all rate increases requested by Brigham City and
Mantua admitted that they were aware of the rate increases
when the increases went into effect.
The trial court also found Mantua breached paragraph 3
of the agreement.
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Paragraph 3 of the Contract states:
"Mantua further agrees to install and maintain at
its expense flow recording equipment at or near
the point of delivery of its sewage to Brigham
City and to make the records of such flow
available to Brigham City upon request."
Mantua claimed that they had installed, at or near a point
otherwise acceptable to Brigham City, a metering device
which required manual inspection and measurement in order to
obtain data from the device.

(F.19)

Mantua also installed within its own corporate limits
flow recording equipment and argued that such equipment and
the "metering device" in Brigham City should satisfy Brigham
City's needs.

(F.20)

The only engineers who were called and testified on
this matter were Kent Jones, Brigham City Engineer, and
engineers from James M. Montgomery called by Brigham City.
(F.21)
These engineers testified that the metering device
installed by Mantua in Brigham City was totally inadequate
and did not constitute flow recording equipment. (F.22;
T.140-141)
The court found that the provision in the agreement for
flow recording equipment was placed therein at the request
of Brigham City Public works Director, who by letter (PI.
Ex. 12) pointed out that these records would be useful to
monitor growth, to prepare State and EPA Questionaires, and
as a check against excessive surface and sub-surface water
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discharged into the system. (F.23)
Mantua's Engineer, Keith Hansen, who was not called by
Mantua, concurred in Mr. Nuetzman's recommendation. (F.24)
The trial court ordered that Mantua should install in
place of the "metering device" at Manhole 48, recording
equipment as contemplated by the agreement, and Mantua
should make the records available to Brigham City upon
request.

(F.24)
SUMMARY OF ARGUMENTS

1.

On appeal an appellate level court should not

disturb a trial court's Findings of Fact unless the Findings
are clearly against the weight of the evidence.

In this

matter there is more than ample evidence to support the
trial court's findings.

In fact a reading of the complete

transcript and records could lead to no other decision than
that made by the trial court.
2.

The contract provides that Mantua must pay to

Brigham City an amount of money equal to the number of
connections of Mantua times the rate similar users in
Brigham City are paying.

While Brigham City felt that the

document itself was not ambiguous nor susceptible to
different interpretations, Mantua had a clearly different
viewpoint at trial than Brigham City.

The trial court found

that the increased sewer rates charged by Brigham City were
occasioned because of Environmental Protection Agency (EPA)
requirements which the existing Brigham City Plant was never
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designed to meet.

Brigham City's engineers therefore

testified that a complete plant was required and that the
plant was the most economical way to meet the state and
federal standards imposed upon Brigham City.

The agreement

contemplated that Mantua residents would pay the same rate
per connection that Brigham residents were paying, and the
term "similar users" referred to the types of users defined
by the Brigham City Sewer Ordinance.
3.

The agreement between Brigham City and Mantua also

provided that Mantua would install and maintain at its
expense flow recording equipment at or near the point of
delivery of its sewage to Brigham City.

The evidence in the

matter clearly indicates that Mantua was obligated to
install the flow recording equipment, but failed to do so.
4.

The appeal filed by Mantua is so frivolous and

lacking in good faith that the appellate court should remand
the matter to the trial court for an award of attorneyfs
fees.
POINT I
AN APPELLATE COURT MAY NOT DISTURB
A TRIAL COURT'S FINDINGS OF FACTf
UNLESS THE FINDINGS ARE CLEARLY
AGAINST THE WEIGHT OF THE EVIDENCE.
On appeal Mantua attempts to select from the record
those excerpts of evidence which it believes supports its
theory of the case.

In some instances Mantua

mischaracterizes and misstates as facts its version of the
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evidence.
On appeal an appellate court's duty is not to
substitute its findings for those of the trial court but to
examine the record to see if the trial court's findings are
supported by the evidence.

See Shioji v. Shioji, 712 P.2d

197 (Utah 1985); Nupetco Associates v. Jenkins, 669 P.2d 877
(Utah 19 83)•

On appeal appellate courts consider that the

trial court is in an advantaged position because of its
ability to hear all of the evidence, and an appellate court
will not substitute its judgment for that of the trial
court. See Reimschiissel v. Russell, 649 P. 2d 26 (Utah
1982); Hidden Meadows Development Co. v. Mills, 590 P.2d
1244 (Utah 1979)•
Additionally, Utah Supreme Court decisions hold that
the trial court is in a more advantageous position to judge
the credibility of witnesses, and on appeal the trial court
findings will not be disturbed, unless the evidence clearly
preponderates to the contrary or unless the trial court
abuses its discretion or misapplies principles of law.

See

Jeppson v. Jeppson, 684 P.2d 69 (Utah 1984).

Brigham City alleges that the following referenced
matters from Mantua's brief are clear misstatements made by
Mantua, and a reading of the transcript easily demonstrates
the errors.
a. Page 7 lines 17-20
b. Page 9 lines 14-20
c. Page 10 lines 12-13
d. Page 11 lines 2-16
e. Page 12 lines 4-5, lines 16-18
f. Page 13 lines 9-13
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Even in its brief the Town of Mantua does not
articulate where or why the findings of the trial court are
erroneous, nor does Mantua state why or how the findings are
contrary to the weight of the evidence.

Mantua never filed

any objection to the Findings in the District Court and
fails to demonstrate on appeal any errors in the Findings.
Therefore, an appellate court should not disturb the
findings of the trial court as to matters of fact.
POINT II
THE CONTRACT PROVIDES THAT MANTUA
MUST PAY TO BRIGHAM CITY AN AMOUNT
OF MONEY EQUAL TO THE NUMBER OF
CONNECTIONS IN MANTUA TIMES THE RATE
SIMILAR USERS IN BRIGHAM ARE PAYING.
Paragraph 4 of the March 12, 1981 Agreement (PI.Ex.22)
contains the contractural provisions dealing with payment by
Mantua to Brigham City for Brigham City's treatment of
Mantua's sewage effluent.

Paragraph 4 in its entirety

states:
"Mantua shall pay to Brigham on the last day of
each successive month, beginning with the last day
of the month following that month in which sewage
first flows into the Brigham City Sewage System
through the connection contemplated herein, an
amount equal to the monthly rate charged similar
users of Brigham City for monthly sewer service
times the number of such connections in use in the
Town of Mantua during that particular month. In
determining the amount to be paid for any
particular month under this paragraph, the rate
charged shall be the applicable rate for that
month charged to similar users of Brigham City.
It is understood that the rates charged herein to
Mantua shall cover the costs of normal operation,
maintenance and repair and/or replacement of those
Brigham City sewer lines and treatment facilities
used to convey and treat Mantua's sewage. At any
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time when the rates charged users in Brigham City
shall either be raised or lowered, the amount
payable by Mantua to Brigham City under this
paragraph shall also change accordingly.
Provided, however, if conditions occur which
require expenditures by Brigham City for greater
capacity in the Brigham City sewer lines or sewage
treatment plant than is available at the time of
such occurrence, or if an enlargement,
replacement, or repair of existing sewer lines or
treatment facilities located in Brigham City is
reasonably required to accommodate or convey
Mantua sewage, then Mantua agrees herein to pay
its fair and reasonable share of the costs of
providing such additional facilities,
capabilities, or repairs either through increased
monthly sewage service fees or a cash
contribution. Provided further, if conditions
occur which require expenditures by Brigham City
for greater capacity in the Brigham City sewer
lines or sewage treatment plant than is available
at the time of such occurrence, or if enlargement,
replacement, or repair of existing sewer lines or
treatment facilities located in Brigham City is
needed to reasonably accommodate or convey sewage
from somewhere other than Mantua, then Mantua
shall pay no more than its fair and reasonable
share of the costs of providing such additional
facilities, capabilities, or repairs." (emphasis
added)
A.

EPA Requirements Necessitated Building a New
Treatment Plant.

The trial court specifically found that the reason for
the increased rate was EPA requirements (F.34, Record page
363; T. 261; T. 208-216) and thus the last two provisions
dealing with "greater capacity" were not involved in the
increased monthly rates paid by users of the sewer system.
(F.27, Record page 361).
B.

Meaning of Term "Similar Users".

Mantua has attempted to escape its obligation by trying
to state that the term "similar users of Brigham City" is
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some nebulous term that apparently no one in Brigham or
Mantua understood when they made the agreement and that
there were in fact no "similar users" in Brigham City who
were similar to Mantua Town,

This convoluted reasoning

appears to be an attempt by a later administration in Mantua
to try to escape the lawful fees Mantua was required to pay.
(see PI. Ex. 70, 72).
There was nothing ambiguous or misunderstood about the
term "similar users" when the contracts were negotiated and
signed.

When the 1978 (PI.Ex. 20) and 1981 (PI.Ex. 22)

agreements were signed, Brigham City had in effect Ordinance
No. 444, which was adopted on the 23rd day of June, 1977.
(PI. Ex. 14). Brigham City's rates for monthly sewer
charges varied depending upon type, or classification of
"user" connected to the system.
users were:

These classifications of

(1) single family units; (2) multiple units,

hotels, motels and transient apartments; (3) service to
commercial, industrial and other users.
Former Mayor James R. Pinkston who signed the 1978
agreement, on page 14 of his deposition was asked about the
term "similar users".

The deposition states:

"Q Did Mantua contemplate that besides
residential homes, they may have other
connections, such as businesses, churches, or
other sorts of connections?
A The possibility was considered at that
particular time. The only thing beyond
residential use was one church and one camp
ground.
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Q If you have an opinion, was it your
understanding that similar users, and I am
referring to the type of connection, i.e.,
residential, industrial, commercial, etc., that
was a term similar users - - [meant]?
A That was my understanding, yes." (See Pinkston
Deposition dated Sept. 4, 1985 p. 14 lines 14-25).
The attorney who drafted the agreement for Mantua, Jon
Bunderson, also understood that the term "similar users" was
referring to the type or classification of connections such
as single residence, multiple, or commercial.

In his letter

dated September 21, 1982 (see PI. Ex. 44) to then Mayor
Virgil Allred, Mr. Bunderson stated:
"We also discussed the question of multiple sewer
connections within Brigham City and how that affects
our contract. In my opinion the contract provides
simply that a user in Mantua will be charged the same
rate as a similar user in Brigham City. Therefore, a
multiple connection in Mantua as is defined in the
Brigham City Ordinance would be charged the same as
such a connection in Brigham City. The Brigham City
Ordinance deals with multiple dwelling units, hotels,
motels and apartments and breaks down an amount due for
each unit, the charge per unit being reduced as the
number of units rise.
The whole town of Mantua itself could not be considered
as a multiple connection if that is what you're asking.
If I can be of further assistance, please let me know."
(emphasis added)
Thus, it seems clear that the term "similar users" was
referring to the Brigham City Ordinance and the amount
Mantua would pay Brigham would be dependent upon the type of
connection in Mantua, i.e. single dwelling units, multiple
dwelling units, or service to commercial, industrial and
other users times the number of such connections in Mantua.
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C.

Monthly Amount Mantua Is To Pay To Brigham City

The contract states that Mantua would pay
"an amount equal to the monthly rate charged
similar users of Brigham City for monthly sewer
service times the number of such connections in
use in the town of Mantua during that particular
month."
One wonders what language could be more clear.

If Brigham

residents pay $3.00 then Mantua would pay $3.00 per
residence.

When the rates changed to $10.00 Mantua should

have paid $10.00 per residence.
Mr. Bunderson's letter of September 21, 1982 (PI. Ex.
4 4) demonstrates that he understood the agreement the same
way Brigham City understands the agreement.
Mantua's minutes of November 2, 1980 demonstrate that
Mantua knew what the term "similar users" meant, also.
"When we tie into Brigham1s system, we will be
subject to the same fees as Brigham residents
pay." (see PI. Ex. 62)
Mantua's Mayor, James R. Pinkston, who signed the
agreement for Mantua also understood the agreement the same
way Brigham City understands the agreement.
"Q

MR. THORNE
What is your understanding of how much Mantua
would pay to Brigham City under that agreement?"
A

MR. PINKSTON
"Well, my understanding was that the people of
Mantua would pay the same amount of money that the
people of Brigham City were paying for sewer
service." (see deposition of James R. Pinkston
taken Sept. 4, 1985, pages 9-10).
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Mayor Peter C. Knudson testified that in entering into
the agreement, Mantua and Brigham City personnel realized
that Brigham City had a substantial investment in sewer
lines and treatment plant and that Mantua was not required
to make any initial payment of "up front" money to receive
capacity in Brigham City's Plant or outfall lines.
(T. 38-43)•
Mayor Knudson stated that this was a trade-off and he
felt it was advantageous to have the sewage removed from
Mantua valley and in exchange for not requiring Mantua to
pay any costs up front, they would pay the same rate per
residence that Brigham residents would pay.
page 42-44) .

(Transcript

Mayor Knudson also stated in his testimony

that he felt this agreement achieved three specific
objectives:
1.

The amount of money was easily ascertainable; that

is, Mantua would pay the same amount per resident as Brigham
residents pay.
Mayor Knudson clearly stated it was intended Mantua
would pay the same amount per "user" as Brigham "users11
paid. (T. 116).
Roger Handy testified that in the future it is
anticipated that the actual monthly sewer rate charged may
be less than the actual cost of providing sewer service.

If

Mantua was to pay for the cost of actual services rendered,
we may have the anomalous situation where Mantua should be
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paying more per residence than Brigham, because Brigham1s
other utilities would in fact subsidize the sewer system.
Mr. Handy testified that in his opinion the actual cost for
sewer treatment service and maintenance may exceed $20.00
per month, and it is anticipated that the actual billing
rate would be at least $5.00 under the actual cost.
(T. 165-171).
If Mantua's theory is that they should pay for costs of
services, they should be consistent and pay more than
Brigham residents when required.

But such a reading would

invite litigation because the cost of services would not be
able to be ascertained until the end of each fiscal yearf
and then the parties would have to try to resolve how much
value each City received.

Such a situation would be

unworkable.
Mayor Knudson therefore testified that it was felt that
the best way to write the contract would be that Mantua
would pay the same rate as similar users in Brigham City
would pay times the number of such connections in Mantua.
2.

The charges would be the same for all similar

users, which would be fair to all parties.

At the time of

entering the agreement, Mantua was keenly aware through
their engineer that the $3 per residence per month included
costs of Brigham City's collection lines as well as outfall
and treatment plants. (PI. Ex. 69,72; T.337-348)
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3.

The charges would allow Mantua to "avoid" the

exorbitant costs of building their own treatment facility.
(T. 107-109).
The Utah Supreme Court has uniformly held that if the
language of a contract is such that the intention of the
parties is clearly and unequivocally expressed, the contract
must be enforced according to its terms.

But conversely, if

there is a basis in the language of a contract upon which
parties reasonably could have a misunderstanding with
respect to its intent, then extraneous evidence can be
received and considered to ascertain it.

See Wingets, Inc.

v. Bitters, 500 P.2d 1007, 28 Utah 2d 231 (Utah 1972).
While "paragraph 4" of the contract seems to be unambiguous
and clear on its terms, Mantua has actually advanced four
different theories during this litigation of how paragraph 4
3
should be interpreted.
The Utah Supreme Court has stated that the most
important consideration in interpreting contracts is to
determine what the intent of the parties was in making the
agreement and to enforce that intent.

See Utah Valley Bank

v. Tanner, 636 P.2d 1060 (Utah 1981).
Those four theories are (1) "Unambiguous document" (2)
"One connection-no similar user theory" (3) "agreement to
agree, or the agreement outside the "written contract"
theory and (4) "A Rate Based Upon Services Received Theory".
These discordant theories advanced by Mantua are explained
in Record pages 276 to 280.

22

Additionally, Brigham City's position is that the
agreement was drafted by Mantua's counsel, and even after
Roland Nuetzman made his suggestions in early 1978, those
agreements were accepted by Mantua and were put into
language by Mantua's attorney.
The next rule of contract interpretation provides that
if there is any uncertainty, the contract should be
construed against the party who wrote it and more favorably
to the party against whom it is invoked.
Riemersma, 655 P.2d 1105, (Utah 1982).

See Sears v.
Since Mantua drafted

the agreement based on the suggestion of Brigham that the
aqreement provide that any increases in the future be paid
the same as Brigham City residents pay, including any
treatment plant improvements required by EPA and state
regulatory bodies, if there are any ambiguities under the
payment section they should be interpreted against Mantua.
The court is also reminded that in the State of Utah
every party to the contract is required to cooperate with
each other in good faith and performance of the contract.
See Pesource Management Co. v. Weston Ranch, 706 P.2d 1028
(Utah 1985).

In view of the actions and the official

minutes of Mantua, it has to stretch the credibility of
Mantua to even infer that they tried to act in good faith
with Brigham City in honoring the obligations to pay the
same fee as similar users in Brigham City paid.

The minutes

themselves are replete with references and instances where
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Mantua stated they would "not ask but tell Brigham" (PI. Ex.
7 0); Mantua would prove Brigham to be "incredibly stupid"
(PI. Ex. 70); and Mantua would "rewrite the entire
contract". (PI. Ex. 72? T.339-346)
It is therefore submitted that under any of the
theories advanced by Mantua, Mantua has failed to produce
evidence to support its theories, and the agreement means
exactly what Brigham City has been urging, that Mantua
should pay the same rate per connection that similar users
in Brigham City pay.
D.

Notice Requirements.

Paragraph 6 of the agreements provided that:
"At any time when Brigham shall either raise or
lower its monthly rates or monthly sewage
collection charges to its residentsf Brigham City
shall cause to be delivered to the Mayor of
Mantua at least 30 days prior to the effective
date of such changes a notice in writing
indicating that a change has been made and
stating the new rates, and the reasons
therefore." (PI. Ex. 22)
The first homes were connected to the Mantua system in
October 1982.

(T.129-130; PI.Ex. 47; PI.Ex. 57).

506 went into effect on July 1, 1982.

Ordinance

(see PI. Ex. 41).

Mantua acknowledged that they had actual notice of the
agreement in August of 1982 (T.351), and therefore since
they received actual notice, they were bound by the increase
in rate.

On February 24, 1983 Mantua received written

notice that their payments were less than the rate then in
effect (see PI. Ex. 47)f and on March 7, 1983 Mantua
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received an additional written notice of the sewer rate
increase.

(PI. Ex. 48). As a general rule one who has

received actual notice may not complain of failure to
receive contractual or statutory notice.

see Stevens v.

State Ace. Ins. Fund, 555 P.2d 480, 27 Or. App. 87 (1976
Or.App.).

Thus, even if the court were persuaded that the

agreement provides that the notice must set forth fees prior
to the effective date of the rate increase and the reasons
therefor, Mantua did receive such notice beginning with the
month of March 1983.
When Ordinance 525 was enacted, actual notice complying
with the terms of the contract was sent.

(see PI. Ex. 52

and 53) .
POINT III
MANTUA BREACHED THE AGREEMENT IN
THAT THEY FAILED TO INSTALL FLOW
RECORDING EQUIPMENT IN MANHOLE 48
The facts of the case dealing with the recording
equipment are not significantly in dispute.

Plaintiff1s

Exhibit 22, the Contract dated 12 March 1981, provided that:
"Mantua further agrees to install and maintain at
its expense flow recording equipment at or near
the ooint of delivery of its sewage to Brigham
city and to make the records of such flow
available to Brigham City upon request." (see
paragraph 3)
The evidence at trial indicates that the exact location of
manhole 4 8 was selected by Brigham City in April 19 82, and
that Mantua agreed on July 8, 1982 to install the flow
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recording equipment at manhole 48 and also to install a
recording device in Mantua. (PI.Ex. 43). Engineer Kent
Jones testified that the only item which is at manhole 48 is
a "flume" and that there needs to be flow recording
equipment to make a continuous measurement of sewage flow.
Kent Jones testified that the equipment which is there is
only half of what is needed and that no engineer would deem
the existing "Palmer Bolis Flume"" to be "flow recording
equipment",

(T, 140-141).

Mantua never offered any
4
evidence to refute Mr. Jones1 testimony.
Mantua has "now" apparently taken the position that
they have complied with the contract by placing in manhole
48 a device which does not record flow, but which by manual
means a person can stick a measuring device down into the
manhole and get an instantaneous reading of the flow.

(If

Mantua ultimately provides the scale of the "flume" or
measurinq device in the bottom of the manhole so that one
could see what rate of flow the device measures.)
(T.189-190)

Mantua at trial apparently took the position that the
"flume" satisfied their obligation. Initially Mantua took
the position that Brigham City accepted the location as
heinq in Mantua pursuant to acceptance of plans and
specification of Mantua's system and pursuant to a permit
granted to Whitaker Construction to excavate in land owned
by Brigham City within the corporate limits of Mantua. See
Defendant's answers to plaintiff's interrogatories #6 and
7(Record page 36-37) dated 28 November 1984. This again
points out the "gross inconsistencies" in Mantua's positions
during the lawsuit.
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The Utah Supreme Court has stated that the most
important consideration in interpreting contracts is to
determine what the intent of the parties was in making the
agreement and to enforce that intent.

See Utah Valley Bank

v. Tanner, 636 P.2d 1060 (Utah 1981).

In this lawsuit the

only evidence which has been introduced to deal with intent
of the parties was that when a preliminary draft of the
agreement was prepared by Mr. Bunderson, attorney for
Mantua, (PI. Ex. 59), Brigham City's Public Work's Director
suggested:
"installation of flow recording equipment at or
near the sewage delivery point installed and
maintained by Mantua should be required to provide
Brigham City with a record of flow. These records
will be useful to monitor growth, to prepare State
and EPA questionaires, and as a check against
excessive surface and subservice water discharged
into the system." (See PI. Ex. 12).
Keith Hansen, who designed Mantua's system, sent a letter to
Foland Nuetzman stating:
"relative to our discussion today, I concur in
your recommendation that the following be included
in the Mantua Agreement:
1. Mantua is to install, maintain and
ocerate a meter that will record all sewage
flowing into Brigham City."... (see PI. Ex. 13)
r

lhe testimony of Mayor Knudson was that manhole 4 8 was

determined to bo the appropriate location, and that Brigham
City wanted jecording equipment there in order to have
constant moasurements of the flow.
Kent vJones also testified that manhole 48 would meet
the intent of the parties.

(T.139-140)
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Mantua never refuted that intent nor introduced any
evidence to show a contrary intent.

It is therefore

submitted that under the contract Mantua is obligated to
install and maintain at its expense flow recording equipment
at or near the point of delivery of its sewage to Brigham
City, which has been agreed to be in manhole 48.
POINT IV
THIS APPEAL IS SO FRIVOLOUS THAT
THE APPELLATE COURT SHOULD AWARD
DAMAGES AND ATTORNEY FEES TO
BRIGHAM CITY.
The Rules of Appellate Procedure provide as follows:
Rule 3 3a:
"]f the court shall determine that a motion made
or appeal taken under these rules is either
frivolous or for delay, it shall award just
damages and single or double costs, including
reasonable attorney's fees, to the prevailing
party.If
In Eames v. Eames, 55 Utah Adv Rep. 49 (filed April 15,
1987) the Utah Court of Appeals cited from Cady v. Johnson,
671 P.2d 3 49, 151 (Utah 198 3) to establish the elements
necessary to make a finding that an appeal was lacking in
good faith-

The court stated the criteria to be:

"(1) An honest beiief in the propriety of the
activities in question;
(2) no intent to take unconscionable
advantage of otheis; and
(3) no intent to, or knowledge of the fact that
the activities in question will, [sic] hinder,
delay or defraud others.
f

Jhe Court recognizes the right of a party to argue
in an attempt to correct what that party deems to be
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error in the court below. However, when there is no
basis for the argument presented and when the evidence
or law is mischaracterized and misstated, the Court
must question the party's motives•" Eames at 50.
The record in this case leaves no doubt that the appeal
is frivolous and the appeal was not taken in good faith.
Some of the most telling facts demonstrating the lack
of good faith are:
1.

On May 27, 1982, the Mantua Council discussed the

location of the flow recording equipment and their minutes
state:
"The agreement was written for the meter to be
placed in Brigham City." (See PI. Ex. 63).
On July 3f 1982, Brigham City felt that they had
reached agreement as to the location of the sewer recording
equipment and that it would located in manhole 48.

(See

PI. Ex. 43).
On July 8, 1982, the Mantua Minutes also reflect such
an agreement:
"The location of the flow-meter of the sewer was
discussed. One to be in Mantua, one in Brigham
City. Doyle will get prices and present them to
the Council for approval. Keith Hansen has go
ahead to install the one in Mantua." (see PI. Ex.
64) .
The installation of the flow recording equipment in
Brigham City continued to be a problem and the Brigham City
Mayor on September 28, 1982 (PI. Ex. 45) and on October 9,
1982 (PI. Ex. 46) requested Mantua to respond to Brigham
City's request to install the equipment.
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Mayor Allred's testimony was that Mantua never
responded to the Mayor's letters nor did they give any
indication why the equipment wasn't installed. (T. 358).
The Mantua Minutes of November 11, 1982 indicate:
"The Brigham Mayor is unhappy about not receiving
any action on the placement of the sewer flow
meter." (See PI. Ex. 66).
2.

On September 21, 1982, Mantua was aware of the

increased sewer rates and received a letter from their own
attorney, Jon Bunderson, the attorney who prepared the
agreement, which stated:
"[I]n my opinion the contract provides simply that
a user in Mantua will be charged the same rate as
a similar user in Brigham City. ...
The whole town of Mantua itself could not be
considered as a multiple connection, if that is
what you were asking."
Mantua continued to ignore the contract provisions, failed
to make the increased payments after the ordinance increased
fees to $6.00 per residence, and also failed to install the
flow meter recording equipment as required by the agreement.
On January 6, 19 83, the Mantua City Minutes reflect:
"Richard Jeppson asked about Proposition 1 on
taxing Brigham lands. He also suggested looking
into the contract the town has with Jon Bunderson,
our lawyer, or maybe look out of Brigham City for
legal counsel." (See PI. Ex. 67).
Mantua apparently determined to take a course of action to
get new counsel since Mr. Bunderson did not give it the
opinion it wanted in regards to "its" desired interpretation
of the agreement.
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Mantua's refusal to abide by the terms of the agreement
and pay the set fees resulted in letters being sent from the
Brigham City Recorder on February 24, 1983 (PI. Ex. 47), and
a letter being sent from the Brigham City Attorney on March
7, 1983.

(PI.Ex. 48).

Thereafter, attempts were made to try to resolve the
disputes, but no resolution was achieved.

(See PI. Ex. 49

and 51).
While Mantua apparently took the theory that the
meetings held in April 1983 waived any claim for the
increased sewer fee, Brigham City specifically denies the
same and Brigham City's minutes fail to reflect any such
waiver.

Additionally, Brigham City served notice on June 1,

1984 (PI. Ex. 53) that they were looking for Mantua to pay
the increase to $10.00 for residential homes which went into
effect July 1, 1984, and sent an additional letter on April
20, 1984, specifically stating that no waiver of the fee had
taken place.

The Mantua Minutes of March 3, 1983 (PI. Ex.

6 8) show that Brigham City continued to bill Mantua for the
additional money, which further indicates that Brigham City
had not deemed the additional fees to have been waived.
4.

In June of 1984, Mantua apparently took the

position based upon information furnished them by Keith
Hansen, that they could renegotiate the agreement.

The

Mantua Minutes of June 7, 1984 state:
"Keith Hansen has been hired to help Mantua deal
with Brigham City on the proposed raise in sewer
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connection fees. He presented a workup to the
council with a proposal we could consider, A
letter has been sent to the Department of Health
proposing construction of our own treatment plant.
Until that time we would like to be considered on
a commercial or industrial rate. His opinion is
that we should actively negotiate for some land
and let Brigham know that we are seriously
considering the plan. Edwin Gion (sic) , a lawyer
from Salt Lake City, is looking at the situation
and will draw up a letter to Brigham City stating
our plans.
At this time Mantua has no control over the price
Brigham City is billing us." (see PI. Ex. 69).
5.

On June 12, 1984, Mantua held another meeting and

listed Keith Hansen and Edwin Guyon as visitors.

Again the

intent of Mantua to disregard the signed agreement and to
act in bad faith was evident in their meeting wherein the
minutes state:
"The meeting was called to discuss the raise in
the sewer rate Brigham City is asking Mantua to
pay...
The possibilities of different actions were
considered. Lawsuit, class action against Brigham
City. Publicity in Ogden and Salt Lake, a better
chance for a fair hearing. Tax Brigham City for
use of area, declare it a nuisance, and make them
fence the dike. Dramatically make them appear to
be incredibly stupid, with force, have everything
lined up for publicity....
[I]t was decided to present them with our plans,
not ask or suggest any action. We will tell them
what we intend to pay, and what rates we would
consider our fair share. We will take action to
purchase alternate properties. It was also
suggested that the press attend our meetings and
report our views, not Brigham City's. ...
We will continue to pay the existing rate until we
can become independent of them. ...
These possibilities were all explored and
discussed. A letter will be drafted and presented
to Brigham City. We will not pay any more on the
fees until an agreement can be made." (see PI.
Ex. 70)
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6.

In a meeting held October 17, 1984 , Mantua's

intentions in the lawsuit were evident.

They wanted to

ignore the existing contract and write a new one.

Excerpts

from these minutes state:
"Their second claim of non-payment of fees was
discussed. Brigham City does not have to maintain
our lines. They want to treat us as individual
users, instead of one connection."
"The terms of the contract were discussed. The
status of Mantua as a user is questionable. There
are residential users, commercial users, and
others. We need to come to an agreement on other
like (sic) people in the same situation."
"The strategy intended at this time is to answer
their claims, let Brigham Citizens know what the
lawsuit is really about. We intend to rewrite the
whole contract."
"The discussion continued on whether we want a
lawsuit or not. What fees would be equitable.
$1.52 if possible, $3.00 if a portion could be put
in a trust. Who writes the contract? It should
be submitted to the council with legal advice."
(see PI. Ex. 72)
It is difficult to believe that Mantua officials were
making a good faith effort to reach an agreement with
Brigham City on the fees to be paid and the installation of
the flow recording equipment in view of their official
minutes.
Mantua repeatedly delayed and stalled throughout the
initial litigation.
Brigham City had to file a motion to compel a witness
to answer questions in a deposition (James R. Pinkston
deposition taken 14 December 1984 p. 13-15; R. 54-58).
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Mantua moved to continue the trial less than one week
prior to the setting (R. 130) even though the trial had been
set (R.95) nearly four months previously and confirmed by a
pre-trial order (R.107).
Brigham City twice filed motions to compel discovery
(R.175), (R.211) which were granted by the court (R. 204).
On appeal Mantua's efforts were no better.

The appeal

has been used to delay the judgment from the moment the
notice of appeal was filed.

Brigham City has been required

to issue writs and orders to show cause to get Mantua to
comply with the trial court (R.376 to end).
It also took an order of the Utah Supreme Court
threatening dismissal of the appeal to get the docketing
statement and appellant's brief filed.

Mantua has tried to

delay throughout the litigation and appeal and has not acted
in good faith.

CONCLUSION
The trial court heard all the evidence and the court's
findings are amply supported by the evidence.

The

appellant's "version" of facts does not find support from
the record or the trial court's findings.
Therefore, this Court should affirm the district
court's decision, dismiss the above captioned appeal and
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award Respondents double costs, damages, and remand to the
District Court for a determination of attorney fees on
appeal,
RESPECTFULLY submitted this

7

day of April, 1987.

MANN, HADFIELD AND THORNE

By
JeftflJVJR^ Thorne
Attorneys for Respondent

CERTIFICATE OF MAILING
I hereby certify that I mailed four (4) copies to the
foregoing Respondents Brief to the following:
Edwin F. Guyon
Attorney for Mantua Town
1000 Newhouse Building
Ten Exchange Place
Salt Lake City, Utah 84111

s/y/er.
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A G n E E M E N T

This agreement Is hereby made and entered into this
/V/JtZ4

/ ^ - ~ d a y of

___, 19 <fV , between Mantua Town, a municipal corpor-

ation of the State of Utah, hereinafter referred to as Mantua, and Brigham
City, a municipal corporation of the State of Utuh, hereinafter referred
to as Brigham.
WHEREAS, Brighum has designed and currently has in use a sewage
treatment plant and|appurtenant facilities theruto, including the necessary
sewage lines, and
WIIEHEAS, Muntuf* is desirous of delivering its sewage into the lines
of Brigham City so that said sewage may be processed and treated by the
sewuge treatment plant owned by Brigham, and
WIIEHEAS, Mantun has hold a bond election, und the voters have approved
the issuance of municipal bonds to finance thettptat,ruot;iQn.and.installation
of •aeWpge,ll^n<38'.vtl|tJou^hput the .town of Mantufl and extending from Mantua
to a point where tl\e line or lines connect with Brigham City*8 sewage
system, and the parities having previously agteed upon the charges to be
paid by Mantua with rebpect to use of the Urighara City facilities.
NOW THEREFOnE,: in consideration of the mutuul promises, covenant, and
conditions hereinafter set forth, it is mutually agreed and contracted
between the parties hereto as follows:
1.

Mantua lun held a bond election whetein the voters of Mantua have

decided to allow municipal bonds of Mantua to be issued for the purpose of
financing the installation of sewer lines and a sewage collection system
in Mantua and outside of the corporate limits of Mantua to such points as
agreed upon herein where the sewage may be delivered to the Brigham City
sewage system.
^ u L ^ M a n ^ ' B h f i U install, such ,a syatem. wA

,Mto*F.>Powa.8*^acceptable

.unden'thp'rQquirem'pnta and standards of* the SewArL'Ordin&nqeV.Qf 3rircham
City^ from Mantua Town to a point, at appi oximalely Sixth East and 350 South
in Brigham City, where a line sufficient to bundle all of the sewage from
Mantua will connec.t with the Brighum City sewage system.
3.

Brigham hereby agrees to accept ull such sewage properly delivered

into its system lruru Mantua at a point located ut approximately Sixth East
and 350 South in Brigham City, and Brigham further agrees to allow Mantua
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at Mantua's expense to conneat to Dri(•hum's ucwuge l i n e at thut approximate
place and to allow Mantua to make a l l excavations, connections, and
a l t e r a t i o n s as upprpved by Brigham at that point of connection aa may be
reasonable and necessary to allow a connection system capable of handling
Buch sewage an wi111 be transported into the Brigham City Sewage System.
Mantua further agrees to i n s t a l l and maintain nL j t s expense flow recording
equipment at or nen.r the point of delivery of i t s sewage to Brigham City
and to make the roaords of such flow uvailable to Brigham City upon request.
4.

Mantua shijll puy to Urighum on the l a s t day of each successive

month, beginning with the l a s t day of the month following that month in
which sewage f i r s t ) f l o w s into the Brigham City Sewage System through the
conneotion contemplated

h e r e i n , M ^

*te*flI,*"*U>«'ToWni^C< MantyA\J^^XVi'SlA^S^S^tIcM 1 » r ^
<f\pntl/. Jn deteimihing the cuoouiit tu be paid for uny particular month undor
this parauraph, the rule charged rihall be the applicublu rate for thut month
charged to airailan user3 of Brigham City.

It is understood that the rates

charged herein to [Mantua shall cover the costs of noimal operation, maintenance,
and repair and/or ireplacement of those Brigham City sewer lines and treatment
facilities used to convey mid treat Mantua's sewage. TAV'^y.?!tiitnp':whonVtlifj'

m^Jk^^R^fityfo^Y'll

Provided, however, if conditions occur which requiro

expenditures by Brigham City for greater capacity in the Brigham City sewer
lines or sowage treatment plant than is available at the time of such
occurrence, or if| an enlargement, replacement, or repair of existing sewer
linos or treatment facilities lucatcd in Hrighnm City is reasonably required
to accomodate orjeonyey faantua sewuge, then Mantua agrees herein to pay
its fair and reasonable share of the uotitu uf providing such additional
fuciUtica, cupabi 11 tien,' or repairs uilhcr lliiami|ili increased monthly aowage
service fees or a cash contribution.

Provided turthcr, if conditions

occur which require expenditures by Brigham City for greater capacity
in the Brigham Cjity sewer lines or sewage treatment plant than is available
at the time of such occurrence, or if enlargement, replacement, or repair
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of existing sower linen or treatment facilities located in Brigham City
is needed to reasonably accommodate or convey sewage from aomewhere other
than Mantua, then Mantua shall pay no mote than its fuir and reasonable
share of the coats |of providing such additional facilities, capabilities,
or repairs.
5.

Jn determining the number of connections in use in the Town of

Mantua for purposes of purugruph number four, the number of connections
shall be determined as those connections installed and in use by the
15th day of the particular month for which the calculation is being made.
Brigham shall not

evy or attempt to levy any other charges for use of the

sewage system agaiewt Mantua or uny of the inhabitants of Mantua for Uio
use of the sewage system except as provided in paragraph four.

Nothing

in this contract s nail bo construed to prevent or restrict Mantua in any
way whataoevor from levying whatever churgun MunLuu fuels to bo rouaonublo
and necessary against its own inhabitants for connection to or use of the
sewage system, and. any such connection charges or monthly fees for use of
the sewage system 'within the town of Mantua shall be levied and collected
at the sole discretion of Mantua Town.
6.

At any time when Brigham shall either raise or lower it monthly

rates or-monthly flewage collection charges to its residents, Brigham shall
cause to be delivered to the Mayor of Mantua at least thirty days prior
to the effective date of such change a notice in writing Indicating that a
.change has been miido and stating the new rates, and the reasons therefore.
7.

The control over* the granting of connections in Mantua shall be

solely at the dis retion of Mantua as between the parties to this agreement,
and the counting pf the number of connections in Mantuu shall be the
responsibility of] Mantua.

Mantua shall report to Brigham all new connections

established durin g any month by the first business day of the following
month, and will also submit at the timo of such report a copy of all sewer
connection permits issued for the preceding month.
8.

Installation of the sewer line from Mantua Town to tho point of

connection not out in this contruct i.hitll he done and paid by Mantua, and
such installation shall be under the sole direction and control of Mantua,
subject however, to the provisions of this contract*
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tunii 01 Mantua and from the
Mantua City Limits [to the point of the first co-mingling of Mantua's sewage
with Brigham City Siewage shall be the sole responsibility of Mantua, and
maintenance of ull lines from said point of first co-mingling to the sewage
treatment plunt shuil bo the uolo responsibility uf Urigham City ufter a
connection js made jand the first sowugo (tout Muutuu enter** the line*
10.

Ihia contrjact shall be null und void if construction is not started

in Mantua for the iinstallation of the sewage system within two years of the
date of this agreem ent.
11.

Mantua ant)icipates construction of a sewage collection system with

approximately 125 I nitial hookups with an orderly expansion in a five-year
period to approximately 200 hookups.

Both parties hereto agree that this

contract will be reviewed with a view to addressing any growth or expansion
problems of either qr both sewer systems at such time as Mantua shall reach
200 sewer hookups.

^ ^ j ML¥U
antua.ag
nthoj lawful ;9vdinan

reea to comply with t h ^ requirements* and .restrictions of \
s of Brigham City relating tosewageJcollectipn and disposal!

and shall prohibit! the emptying or discharge into any sewer under its control
any material, refuse, or other similar matters or anything likely to obstruct
the sewer syutem o,r the dischuigc into the sewer uf any inflammable gas,
gasoline, oil or petroleum by-products or any calcium carbide or residue
therefrom or any o,ther matter which, by chemical reaction, shall become
dangerous to health, life or property or any liquid or other material or
substance which will evolve an inflammable gas when in contact with water,
sewage, or fire,
13.

Mantua shall prohibit the discharge particularly of the following

substances into the sewage system:
(1)

Any liquid or vapor having a temperature higher than one

hundred fifty degrees Fahrenheit.
(2)

Any water or waste which may contain more than one hundred

parts per million) by weight, of fat, oil or grease.
(3)

Any garbage that has not been properly shredded.

(4)

Any ashes, cinders, sand, mud, straw, shavings, metal, glass,

rags, feathers, t ar, plastics, wood, paunch manure or any other solid or viscous
substance capable of causing obstruction to the flow in sewers or other interference with the proper operation of the sewage works and sewage treatment
plant.
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(5)

Any waters or wastes having u P.M. lower than five point

five or higher than |nine point zero, or having any ot|ier corrosive
property capable of Icausing damage or hazard to structures, equipment,
and personnel of the suwage works or sewugu treatment plant.
(6)

Any waturs or wastes containing a toxic or poisonous sub-

stance in sufficient quantity to injure or interfere with any sewage treatment process, ouriutitute u hazard to humans or animals or create any hazard
in the receiving waters of the sewage treatment plant,
(7)

Any waters or wastes containing suspended solids of such

character and quantity that unusual attention or expense is required to
handle such materials at the sewage treatment plant.
(8)

Any hoxious or malodorous gas or substance capable of

creating a public nuisance.
14.

This agreement shall be in effect for a period of forty-two

(42) years commencing on the effective dale hereof, unless terminated
sooner by mutual agreement.

This agreement may be extended

by joint

agreement and, unless one party gives written notice to the other party
of its intention td terminate the agreement within 5 years of the expiration date, this agreement shall be automatically extended for successive
periods of five years.
15.

This agreement may be amended at any time in any particular by

a writing signed b^ all parties hereto.

BR1GIIAM CITY, a Municipal Corporation
of the State a£ Utah

Attest:

I!

MANTUA TOWN, a Municipal Cor
of the State of Utah

s"?

ByCf^. «,Attest;

MP

{/

C<Jtn\*6* &ir
Town Clerk
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IN THE DISTRICT COURT OF BOX ELDER COUNTY, STATE OF UTAH

BRIGHAM CITY, etc.
Plaintiff,

MEMORANDUM DECISION
Civil No.

vs.

18927

MANTUA TOWN, etc.
Defendant.

The evidentiary hearing in this matter has been completed
and each party has submitted written memorandum of points and
authorities.
At issue in the case is the interpretation of the contract
between the parties dated March 12, 1981.
That contract provides as part of Paragraph 3 thereof that:
"Mantua further agrees to install and maintain at its expense
flow recording equipment at or near the point of delivery of
its sewage to Brigham City and to make the records of such
flow available to Brigham City upon request."
Mantua has installed, at or near such point or at a point otherwise
acceptable to Brigham, a "metering device" which requires manual
inspection and measurement in order to obtain data therefrom.

Appar-

ently Mantua has installed, within the corporate limits of Mantua,
flow recording equipment and argues that such equipment and the
"metering device" in Brigham City should satisfy Brigham City's
needs.

The only engineers called and testifying on that matter

indicated the total inadequacy of the "metering device" ihsfcaaiadJay.
Mantua in Brigham City.

Brigham City pointed out that the agreement

AUG 01 1966
uestion w a s

ROF!LWt#
,Vj_Roil No.; y.

draw

n by t h e M a n t u a City A t t o r n e y a n d that the p a r tic-.
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-2cular requirement was placed therein at the request of Brigham City's
Public Works Director who by letter (Plaintiffs' Exhibit 12) pointed
out that these records will be useful to monitor growth, to prepare
State and EPA Questionaires, and as a check against excessive surface
and sub-surface water discharged into the system,

Mantua's engineer

who wasn't called as a witness concurred in the Brigham Public Work's
Director recommendation that:
(1) "Mantua is to install, maintain, and operate a meter
that will record all sewage flowing into Brigham City"
(Plaintiffs1 Exhibit 13),
Accordingly, the court concludes that Mantua should install in place
of the "metering device" at Manhole No. 48, recording equipment and
make records taken therefrom available to Brigham City upon request.
Paragraph 4 of the contract fixes the rate of pay Mantua is to
remit to Brigham City as:
- "an amount equal to the monthly rate charged similar users
of Brigham City for monthly sewer service times the number of
such connections in use in the Town of Mantua during that
particular month. In determining the amount to be paid for
any particular month under this paragraph, the rate charged
shall be the applicable rate for that month charged to similar
users of Brigham City. It is understood that the rates charged
herein to Mantua shall cover the costs of normal operation,
maintenance, and repair and/or replacement of those Brigham
City sewer lines and treatment facilities used to convey and
treat Mantua's sewage. At any time when the rates charged
users in Brigham City shall either be raised or lowered, the
amount payable by Mantua to Brigham City under this paragraph
shall also change accordingly."
Paragraph 4 has two additional provisions covering two eventualities,
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-3neither one of which appear to be here involved.
Since the execution of the agreement on March 12 f 1981, Brigham
City has twice increased the rates charged its home owners from $3.00
to $6.00 and then from $6.00 to $10.00 per month.

Mantua has never

remitted more than $3.00 per user per month, although acknowledging
receipt of notice of such increases.

Despite the language of Paragrap]

4 Mantua argues that the rates charged it should equal only the costs
of normal operation, maintenance and repairs of the Brigham Sewer
System asserting that such costs should be only $1.31 per month per
user.

As a second argument Mantua asserts that it should be treated

as a single user notwithstanding advice from its former attorney and
drafter of the contract that the contract did not permit such interpretation.

The situation is complicated by Brigham City f s admission

and testimony to the effect that the increase in rates from the $3.00
to $6.00 per month was occasioned in part for increased lighting at
the Airport, new lights for the Softball field and a water meter
change program as well as engineering costs for upgrading the Sewage
Treatment Plant.

Mantua also resists application of any costs relatin

to engineering and/or financing claimed by Brigham City to be used
in fixing the monthly sewer service charge.

Since the contract howeve

provides for not only the costs of maintenance, normal operation,
and repairs but also replacement of sewer facilities, the court
concludes that engineering and financing are essential parts of this
sewage system.

Even though there was testimony fixing the extraneous
43
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-4costs the court cannot justify the application to Mantua of the
$3.00 to $6.00 service charge raise.
In this connection Brigham City's justification for increased
sewer charges to $10.00 per month was occasioned by Federal and
State requirements upgrading the standards for the effluent from the
treatment plant.

Particularly the engineers testified that Brigham

City's existing plant was incapable of meeting those standards and
therefore replacement of the sewage treatment plant was essential
and the proposed treatment plant was the most economical and efficient way to meet the Federal and State standards.

Further compliance

with the standards set will likely result in additional rate increases
The court therefore concludes that Mantua became obligated to
pay Brigham City an amount equal to the monthly rate charged sewer
users in Brigham City ($3.00 per month per dwelling and churches)
times the number of such connections in use in the Town of Mantua
during the month, from the first delivery of Mantua sewage into the
Brigham system until the end of June 1984, when the sewage rates
were increased for single dwelling units and churches to $10.00.
From that time forward the rate owed is $10.00 per month per dwelling
or church.

Each party shall bear their own attorney's fees and costs

and plaintiff shall prepare appropriate findings, conclusions and
Judgment.
Dated this

//

1iL

day of July, 1986.
BY/THE COURT:

iH ^^(y

a,

OMER J. CALL-DISTRICT JUDGE
/
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-5MAILING CERTIFICATE
Copy of the foregoing Memorandum Decision mailed this / &*
day of >Jttiy/ 1986, to Jeff R. Thorne of Mann, Hadfield & Thorne,
Attorneys for Plaintiff, Zions Bank Building, 98 North Main, P. 0. Box
"F", Brigham City, Utah 84302 and to Edwin F. Guyon, Attorney for
Defendant, 1123 Boston Building, Nine Exchange Place, Salt Lake City,
Utah 84111.
Jay R. Hirschi
Box Elder County Clerk

By

\naM(_
/" Deputy
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Jeff R. Thorne of Mann, Hadfield & Thorne
Attorneys for Plaintiff
Zions Bank Building, 98 North Main
P. 0. Box "F"
Brigham City, Utah 84302-0906
Telephone 723-3404
IN THE FIRST DISTRICT COURT, BOX ELDER COUNTY, STATE OF UTAH

BRIGHAM CITY, etc.
FINDINGS OF FACT AND
CONCLUSIONS OF LAW

Plaintiff,
vs.

Civil No. 18927

MANTUA TOWN, etc.
Defendant.

The above-entitled matter came on for hearing on the
7th and 8th day of May, 1986 before the above-entitled, the
Honorable Omer J. Call, District Judge, presiding and
sitting without a jury.

The plaintiff presented its

evidence in the case and the defendant presented its
evidence, and the parties submitted their written arguments
and Memorandum of Points and Authorities, and the court
having considered the same and the court having issued its
Memorandum Decision dated July 31, 1986, and the court being
fully familiar in the premises, issues the following
Findings of Fact:

v.i*J£S22^yz
«~ '.Liz: J

SUP

A 19
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FINDINGS OF FACT;
1.

The plaintiff is a municipal corporation organized

pursuant to the laws of the State of utah.
2.

The defendant is a municipal corporation organized

pursuant to the laws of the State of Utah.
3.

Brigham City Corporation had an existing sewer

treatment plant and collection system for its residents and
commercial users prior to the time Brigham City and Mantua
entered into negotiations regarding a sewer agreement
between the two municipalities,

Brigham City's plant was

constructed during calendar year 1957.
4.

Mantua considered constructing their own sewage

collection system far its residents.

In September 1976, its

engineers asked Brigham City for Brigham City's input on
whether Brigham City would be willing to treat sewage at
Brigham City's plant for Mantua.
5.

Brigham City officials considered the option of

treating Mantua's sewage and after public hearings, Brigham
City council:
"made a motion to authorize the Brigham City
Committee on the Mantua project to have the
authority to quote Mantua officials a $3.00
service charge per hookup; and if capital
improvement became necessary the price may
fluctuate the same as Brigham residents would
incur. The motion was seconded and unanimously
carried" on September 29, 1977".
6.

At this time Brigham City residents were paying

the sum of $3.00 service charge per hookup.
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7.

Mantua's counsel, Jon Bunderson, was asked to draw

up a draft agreement between Brigham City and Mantua to
present to the two councils.
8.

Jon Bunderson submitted to Brigham City

Corporation a draft of the proposed agreement.

Brigham

City's Public Work Director, Roland Nuetzman, in a memo
dated January 18, 1978 requested that the agreement
contain a provision that a flow recording equipment would be
installed by Mantua which would provide Brigham City a
record of flow, as the records would be useful to monitor
growth, to prepare State and EPA Questionaires, and as a
check against excessive surface and sub-surface water
discharged into the system.
9.

Keith Hansen, Mantua's Engineer, who was not

called as a witness by Mantua, concurred in Brigham City
Public Work Director's recommendation and stated that:
"Mantua is to install and maintain a meter that
will record all sewage flowing into Brigham City."
10.

Accordingly, a provision was added to the

agreement which stated:
"Mantua further agrees to install and maintain at
its expense flow recording equipment at or near
the point of delivery of its sewage to Brigham
City and to make the records of such flow
available to Brigham City upon request."
11.

An agreement was signed on March 8, 19 78 by the

Mayor of Brigham City, Peter C. Knudson, and the Mayor of
Mantua, James Pinkston.
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12.

The 1978 agreement contained a clause that if

Mantua failed to start construction within two years, the
agreement would become null and void.
13.

Mantua was unable to get their sewer system and

bonding financing package completed and the agreement
expired on March 30, 1980.
14.

During 1980f Mantua continued with their efforts

to obtain sewer system financing to meet government
regulations.

Their minutes of March 6, 1980 and November 6,

1980 indicating they were seeking financing including
bonding.
15.

Representatives of Brigham City and Mantua again

met and the basic terms of the 1978 Agreement were
determined to be acceptable to both parties.
16.

In 198 0 it appeared that neither Mantua nor

Brigham had any different interpretation of the agreement.
The official minutes of Mantua Town held November 2, 1980
state:
"When we tie into Brigham1s system, we will be
subject to the same fees as Brigham City residents
pay." (See PI. Ex. 62).
17.

Mantua held a bond election, which bond was

approved by Mantua voters.
18.

On March 12, 1981, an agreement was again signed

by Brigham City and Mantua, which agreement appears to be
identical to the 1978 agreement insofar as any issues of
this lawsuit are concerned-

This agreement was signed by
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Brigham City's Mayor, Peter C. Knudson, and Mantua's Mayor,
James R. Pinkston, and was attested to by both City
Recorders.
19.

The first issue in this case involved the

interpretation of paragraph 3 of the Contract which states:
"Mantua further agrees to install and maintain at
its expense flow recording equipment at or near
the point of delivery of its sewage to Brigham
City and to make the records of such flow
available to Brigham City upon request."
Mantua claimed that they had installed, at or near a point
otherwise acceptable to Brigham City, a metering device
which required manual inspection and measurement in order to
obtain data from the device.
2 0.

Mantua also apparently installed within its own

corporate limits flow recording equipment and argued that
such equipment and the "metering device" in Brigham City
should satisfy Brigham City's needs.
21.

The only engineers who were called and testified

on this matter were Kent Jones, Brigham City Engineer, and
engineers from James M. Montgomery called by Brigham City.
22.

These engineers testified that the metering device

installed by Mantua in Brigham City was totally inadequate
and did not constitute flow recording equipment.
23.

The court finds that the provision in the

agreement for flow recording equipment was placed therein at
the request of Brigham City Public Works Director, who by
letter (PI. Ex. 12) pointed out that these records would be
50

useful to monitor growth, to prepare State and EPA
Questionaires, and as a check against excessive surface and
sub-surface water discharged into the system.
24.

Mantua's Engineer, Keith Hansen, who was not

called by Mantua, concurred in Mr. Nuetzman's
recommendation.
25.

The court finds that Mantua should install in

place of the "metering device" at Manhole 48, recording
equipment as contemplated by the agreement, and Mantua
should make the records available to Brigham City upon
request.
26.

The next issue in the lawsuit concerned the

interpretation of the agreement wherein Mantua was to pay
Brigham City for treating their sewage.

Paragraph 4 stated:

Mantua was to pay Brigham City:
"an amount equal to the monthly rate charged
similar users of Brigham City for monthly sewer
service times the number of such connections in
use in the Town of Mantua during that particular
month. In determining the amount to be paid for
any particular month under this paragraph, the
rate charged shall be the applicable rate for that
month charged to similar users of Brigham City.
It is understood that the rates charged herein to
Mantua shall cover the costs of normal operation,
maintenance, and repair and/or replacement of
those Brigham City sewer lines and treatment
facilities used to convey and treat Mantua's
sewage. At any time when the rates charged users
in Brigham City shall either be raised or lowered,
the amount payable by Mantua to Brigham City under
this paragraph shall also change accordingly."
27.

Paragraph 4 also had two additional provisions

concerning two eventualities, neither one of which appears
to be involved here.
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28.

On August 20, 19 81 an Addendum Agreement was

signed which did not change the provisions of the March 12th
agreement as to the legal issues in dispute between Brigham
City and Mantua in this lawsuit.
29.

Prior to the time Mantua had any homes connected

to its sewer system, Brigham City increased the rates for
single family dwellings and churches from $3.00 to $6.00 per
month.

This change took place in July 1, 1982.

30.

The rate increase from $3.00 to $6.00 was

occasioned in part for increased lighting at the airport,
new lights for a softball field, and a water meter change
program, as well as engineering cost for upgrading the sewer
treatment plant.
31.

Roger Handy, Administrative Assistant for Brigham

City, testified that the revenue obtained under the rate
increase from $3.00 to $6.00 was used in part for these
purposes for fiscal year ending June 30, 1983.

He testified

that the amount which was used for non-sewer amounted to
$2.2 4 per connection per month.

He further testified that

the transfer from sewer to these uses ended on June 30,
1983.
32.

Even though there was testimony fixing the

costs for these uses other than sewer, the court cannot
justify the application to Mantua of the $3.00 to $6.00
service charge as long as it was in effect.
33.

The court finds that Mantua was obligated to pay

$3.00 per connection (for dwelling and churches) times the
52
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number of such connections in use in the Town of Mantua from
the first delivery of sewage into the Brigham City system
until the end of June 1984*
34.

Prior to the end of June 1984, Brigham City again

increased their sewer rates from $6.00 to $10.00 per month.
Jim Reynolds of James Montgomery Engineering, the engineers
employed by Brigham City to design a new sewer plant,
testified that the reason Brigham City was required to build
a new treatment plant was because of the more stringent
requirements of the Federal Environmental Protection Agency
and the State Regulatory Agency, and that his engineering
firm had fully studied the matter and felt that the new
plant was the most economical means to meet the standards
imposed upon the City.
35.

The court finds that Mantua is obligated to pay

the sum of $10.00 per month per connection beginning with
July 1984 until the rates were again increased.
36.

The court finds that the change in rates to $10.00

was directly related to the sewer charges, including the
engineering and financing which are essential parts of the
sewage improvement system.
37.

Mantua claimed that under paragraph 4 it should

only pay the cost of normal operation, maintenance and
repairs of the Brigham Sewer System and asserted that such
costs should be only $1.31 per month per user.

As a second

argument Mantua asserts that it should be treated as a
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single user, notwithstanding advice from its former attorney
and drafter of the contract stated that the contract did not
permit such interpretation.
38.

The court finds that the position of Mantua is not

supported by the wording of the contract and the intent of
the parties as evidenced by the evidence received by this
court, and that Mantua is obligated to pay the same amount
per month as users in Brigham City pay for sewer service.
39.

This interpretation is also supported by the

minutes of the Mantua Council and by the Mantua Mayor's
deposition who was in office at the time the agreements were
negotiated and signed.
40.

The court finds that each party should pay their

own attorney's fees and costs associated in this action.
41.

The court finds that the amount of money due to

Brigham City under the contract is the sum of $24,108.00
which represents $7.00 additional monthly fee from July 1984
through June 1986 for each connection within Mantua and
judgment should enter against Mantua in favor of Brigham
City in the sum of $24,108.00 for delinquent amounts due
under the contract.
42.

The court finds that for any future rate

increases, Mantua shall pay the same amount per dwelling and
churches as are paid by dwellings and churches in Brigham
City per month.
43.

The court finds that Mantua was notified in

sufficient time of all rate increases requested by Brigham
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City, and Mantua admitted that they were aware of the rate
increases.
AS CONCLUSIONS OF LAW FROM THE FOREGOING FINDINGS OF
FACT THE COURT CONCLUDES AS FOLLOWS:
1.

That this court has jurisdiction of the parties.

2.

That any requirements of the Governmental Immunity

Act have been met by the parties and are waived by the
parties who did not assert any rights or protections under
the Governmental Immunity Act.
3.

The parties entered into a written agreement which

agreement was designed to embody the negotiations of the two
towns for Brigham City processing Mantua sewage.
4.

Mantua was obligated under the contract to install

at a location (which location was ultimately agreed to be
Manhole 4 8) recording equipment to record sewer flows which
would assist to monitor growth, to prepare State and EPA
Questionaires, and check against excessive surface and
sub-surface water discharged into the system.

Mantua failed

to install the recording equipment as provided for in the
contract and is now ordered to install; maintain and operate
a meter that will record all sewage flowing into Brigham
City at Manhole 48.
5.

The court includes that Mantua breached the

agreement regarding the amount of money it was to pay to
Brigham City.
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6.

The court concludes Mantua owes to Brigham City

the sum of $24,108.00 and judgment should/against Mantua.
(Attached hereto as Exhibit A is a list of the number of
connections in Mantua for each month the agreement was to be
paid).

The court finds that Mantua should have paid $3.00

from the date of first installation in the Brigham City
system until 1 July, 1984, at which time the rate increased
to $10.00 per month through the end of June 1986.
7.

The court concludes that each party should pay

their own costs and expenses incurred in this litigation.
DATED this

z> "" day oftogxffi^,1986.

pM/ ^
)mer J. Call//
District Judge
CERTIFICATE OF MAILING
I hereby certify that on the J-f'^f day of August, 1986,
I mailed a copy of the foregoing Findings of Fact and
Conclusions of Law to Edwin F. Guyon, Attorney for
Defendant, 1123 Boston Building, Nine Exchange Place, Salt
Lake City, Utah 84111.

Secretary *?
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EXHIBIT A
Mantua Connections Per Month

January
February
March
April
May
June
July
August
September
October
November
December

1982

1983

1984

1985

198

135
135
135
135
135
135
136
136
136
139
139
139

140
143
141
141
141
142
142
142
149
149
149
149

146
149
149
149
149
149

63
118
125

128
130
130
130
130
131
131
132
134
134
135
135
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Jeff R. Thorne of Mann, Hadfield & Thorne
Attorneys for Plaintiff
Zions Bank Building, 98*North Main
P. 0. Box "F"
Brigham City, Utah 84302-0906
Telephone 723-3404
IN THE FIRST DISTRICT COURT, BOX ELDER COUNTY, STATE OF UTAH

BRIGHAM CITY, etc.
Plaintiff,

JUDGMENT AND DECREE

vs.
Civil No. 18927

MANTUA TOWN, etc.
Defendant.

The above-entitled matter came on for hearing on the
7th and 8th day of May, 1986 before the above-entitled, the
Honorable Omer J. Call, District Judge, presiding and
sitting without a jury.

The plaintiff presented its

evidence in the case and the defendant presented its
evidence, and the parties submitted their written arguments
and Memorandum of Points and Authorities, and the court
having considered the same and the court having issued its
Memorandum Decision dated July 31, 1986, and the court
having issued its Findings of Fact and Conclusions of Law,
and the court being fully familiar in the premises, it is
hereby,

_ • • • • • . m z f r
WJCROFIIMED
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ORDERED, ADJUDGED AND DECREED:
1.

Brigham City, the plaintiff, is granted judgment

against Mantua Town, the defendant, in the amount of
$24,108.00, which represents arrearages for monthly sewer
fees from the date of the agreement up to and including the
month of June, 1986.
2.

Mantua is ordered to install at Manhole 4 8 (the

location which was agreed to by the parties) recording
equipment which will record all sewer flows flowing through
the sewer line at that location.

This recording equipment

should be acceptable to Brigham City and similar to the
recording equipment which is presently installed within the
corporate limits of Mantua.
3.

Mantua shall be obligated to pay beginning with

the month of July, 1986, an amount equal to the monthly rate
charged similar users of Brigham City for monthly sewer
service times the number of such connections in use in the
Town of Mantua during that particular month.

In the absence

of any commercial connections, the rate charged similar
users will be the rate charged to dwellings or churches in
Brigham City pursuant to Brigham City Ordinances.
4.

Each party should pay their own costs and expenses

incurred in this litigation.
DATED this

0

/

day of ^gatfrtret, 1986.
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CERTIFICATE OF MAILING
I hereby certify that on the ^2/~- day of August, 1986,
I mailed a copy of the foregoing Judgment and Decree to
Edwin F. Guyon, Attorney for Defendant, 1123 Boston
Building, Nine Exchange Place, Salt Lake City, Utah 84111.

Secr<^e#ry //
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