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STATEMENT OF THE CASE 

Petitioner was convicted of sexual abuse of a child 

with aggravation and was sentenced to a term of five years to 

life with a minimum mandatory term of three years. Petitioner 

appealed and his conviction was affirmed in State v. Robbins, 709 

P.2d 771 (Utah 1985). Petitioner filed a habeas corpus petition 

which was denied and was affirmed in Robbins v. Cookf 45 Utah 

Adv. Rep. 12 (Oct. 30, 1986). 

Petitioner also filed a motion in the trial court for 

correction of a sentencing error on February 11, 1986. Judge 

Cornaby denied the motion on March 27, 1986. Petitioner next 

filed a successive petition under Rule 65B(i) which was dismissed 

because it raised claims that should have been raised on appeal 

and because it was a successive petition filed without good cause 

to do so. Petitioner now appeals that dismissal. 



SUMMARY OF ARGUMENT 

P e t i t i o n e r ' s p e t i t i o n was properly dismissed because i t 

raised unappealed i s s u e s that were known or should have been 

known at the time of h i s direct appeal. The errors a l l eged by 

pe t i t i oner were not of the type which would make i t wholly 

unconscionable not to reexamine h i s convic t ion . 

Moreover, pe t i t ioner did not ra i se the i s s u e s in h i s 

prior c o l l a t e r a l attack and a l l eged no good cause why a second 

p e t i t i o n should be heard by the court. 

ARGUMENT 

POINT I 

THE COURT PROPERLY DISMISSED PETITIONER'S 
WRIT OF HABEAS CORPUS. 

On appeal, pe t i t i oner argues in h i s conclusion to h i s 

brief that the court erroneously dismissed h i s p e t i t i o n . 

Pe t i t ioner a l so s e t s forth h i s arguments on a l l of the i s s u e s he 

would have raised in an evidentiary hearing i f the Court had not 

dismissed h i s p e t i t i o n . The only issue for t h i s Court's 

cons iderat ion, however, i s whether the lower court properly 

dismissed the p e t i t i o n without an evident iary hearing. If the 

court acted improperly, then the case should be remanded for a 

hearing on the i s s u e s raised by p e t i t i o n e r . 

Judge Federick granted respondent's motion to dismiss 

the p e t i t i o n on two grounds: (1) the i s s u e s raised by p e t i t i o n e r 

had not been raised in e i ther of the two prior proceedings and, 

therefore , were waived; and (2) p e t i t i o n e r had f i l e d succes s ive 

wr i t s without good cause. These were appropriate grounds for 

dismissing the p e t i t i o n . 
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F i r s t , pe t i t i oner had an opportunity to ra i se on direct 

appeal the i s s u e s he raised in t h i s proceeding but f a i l e d to do 

so. By rais ing these i s s u e s here, pe t i t ioner attempted to 

circumvent the normal appel late process and transform t h i s act ion 

i n t o a second direct appeal. I t i s wel l e s tab l i shed that the 

pos t -convic t ion remedy provided by Rule 65B( i ) , Utah Rules of 

Civi l Procedure, may not be u t i l i z e d as a "subst i tute for or 

cannot be used to perform the function of regular appel la te 

review." Codianna v. Morris, 660 P.2d 1101, 1104 (Utah 1983); 

accord, : Andrews v. Morris, 607 P.2d 816 (Utah 1980); Rammell v. 

Smith, 560 P.2d 1108 (Utah 1977) . Consequently, a pe t i t ioner 

cannot ra i se i s s u e s in a post -convict ion proceeding that could or 

should have been raised on direct appeal, except in unusual 

circumstances. Codianna, supra; see a l so Brown v. Turner, 21 

Utah 2d 96 , 440 P.2d 968 (1968). 

The types of unusual errors which are properly 

cognizable by habeas corpus are narrowly l imited to the fol lowing 

s i t u a t i o n s : (1) when the t r i a l court had no j u r i s d i c t i o n over 

the person or the of fense; (2) where the requirements of law have 

been so disregarded that the party i s s u b s t a n t i a l l y and 

e f f e c t i v e l y denied due process of law; or (3) where some such 

fac t i s shown that i t would be wholly unconscionable not to 

reexamine the convict ion. Brown v. Turner, 21 Utah 2d at 98-99, 

440 P.2d at 969. The Court further s tated in Brown: 

If the contention of error i s something which 
i s known or should be known to the party a t 
the time the judgment was entered, i t must be 
reviewed in the manner and within the time 
permitted by regular prescribed procedure, or 
the judgment becomes f ina l and i s not subject 
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to further attack, except in some unusual 
circumstance. . . Were i t otherwise, the 
regular rules of procedure governing appeals 
and the l i m i t a t i o n s of time s p e c i f i e d therein 
would be rendered impotent, 

440 P.2d at 969. 

In the instant case, petitioner made several claims, 

none of which fell within the unusual circumstances, and all of 

which were known or should have been known at the time his direct 

appeal was perfected. Petitioner claimed: 

(1) That the Fourth Amendment to the United States 

Constitution prohibits use of an affidavit for the arrest warrant 

based upon information and belief. 

(2) The charging document was constitutionally 

deficient. 

(3) The trial was tainted by the allegedly faulty 

arrest warrant and the deficient charging document. 

(4) The officer who arrested petitioner acted 

improperly because he lacked a valid arrest warrant and was 

biased against petitioner. 

All of the claims outlined above are issues which should have 

been raised prior to trial because they are challenges to the 

validity of the arrest warrant and the information. 

As for the validity of an arrest warrant, this Court 

recently said that probable cause requirement is not 

jurisdictional. State v. Schreuder, 25 Utah Adv. Rep. 13 (Dec. 

27, 1985). Relying on Gerstein v. Pugh, 420 U.S. 103, 119 

(1975), the Court noted that an illegal arrest does not void an 

otherwise valid subsequent conviction. Schreuder, 25 Utah Adv. 

-4-



Rep, at 17, The probable cause requirement for arrest warrants 

protects against i l l e g a l detention and once the risk of i l l e g a l 

detention i s d i s s ipated through a subsequent t r i a l , "the 

protect ion i s no longer relevant or necessary because other 

cons t i tu t iona l safeguards have come into play." Id. at 17. See 

a l so {State v. Lairby, 699 P.2d 1187 (Utah 1984) (Defendant's 

f a i l u r e to object to l e g a l i t y of arrest before t r i a l c o n s t i t u t e s 

waiver of i s s u e ) . 

As to the a l leged de fec t s in the information, these 

claims must a lso be raised prior to t r i a l or they are waived. 

State v. Curt i s , 700 P.2d 1106 (Utah 1985); State v. Lairby, 

supra. 

Pet i t ioner e i ther waived these i s s u e s by f a i l i n g t o 

ra i se them prior to t r i a l or by f a i l i n g to ra i se them on d irec t 

appeal. If pe t i t ioner raised the i s s u e s prior to t r i a l , he 

e i ther knew or should have known about them at the time of 

judgment such that he could and should have raised them on 

appeal. Thus, h i s attempt to ra i se them in the proceeding below 

was an attempt to subs t i tu te the pos t -convic t ion remedy for 

d irec t apeal , which he cannot do. 

Second, pe t i t ioner abused the pos t -convic t ion remedy by 

f i l i n g success ive p e t i t i o n s . Rule 65B(i ) (4) provides: 

All claims of the denial of any of 
complainant's cons t i tu t iona l r ights should be 
raised in the post -convic t ion proceeding 
brought under t h i s Rule and may not be raised 
in another subsequent proceeding except for 
good cause shown there in . 
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Petitioner did not even attempt to comply with this portion of 

the rule as he did not state any reason why he filed successive 

petitions. Because there is no good cause why the Court should 

have heard his successive petition, it was properly dismissed, 

CONCLUSION 

Based upon t h e f o r e g o i n g arguments , respondent r e q u e s t s 

t h i s Court t o a f f irm t h e lower c o u r t ' s d i s m i s s a l of the p e t i t i o n . 

DATED t h i s ffp\ day of December, 1 9 8 6 . 

DAVID L. WILKINSON 
Attorney General 

7ty?7/tfjt# /-^V^j ^^A/ 
^SANDRA L. SJOGREN 

A s s i s t a n t At torney General 
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