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SUMMARY OF ARGUMENTS

I. Delinquent joint tax obligations imposed after entry of
Decree of Divorce, and not contemplated in the original decree,
is a substantial change of circumstances and justifies
modification of the Decree of Divorce.

II. Married persons who file joint tax returns are jointly and
severally liable for the payment of delinquent taxes. When one
party in the marriage is compelled to pay the full amount of the
delinquent tax, that paying party is entitled to contribution
from the non-paying spouse.

III. Mr. Bodell's beneficial use of a tax deduction for the
years 1982 and 1983 but subsequent failure to contribute toward
the payment of tax delinquencies for those years constitutes
unjust enrichment.

IV. A provision in the Antenuptial Agreement, which required Mr.
Bodell to support his wife during the marriage, should require
him to reimburse Ms. Meyer for 1living expenses paid solely by
Ms. Meyer during the marriage.
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JUANITA MEYER, aka JUANITA M.
BODELL,

Plaintiff and Appellant,
v. No. 880456-CA

ARDEN BODELL,
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Defendant and Respondent.

* k *x k * * % *

BRIEF OF APPELLANT, JUANITA MEYER

Appeal from the Order of the
Third Judicial District Court
in and for Salt Lake County
State of Utah
Hon. James S. Sawaya, Judge

* * * % * * % *

JURISDICTION STATEMENT

The Utah Court Appeals has appellate jurisdiction over this
case pursuant to Utah Code Ann. 78-2a-3(2)(g) (1953 as amended)

NATURE OF PROCEEDINGS

This appeal is from a final order of the Third Judicial
District Court for Salt Lake County. The plaintiff initially
filed a petition to Modify Decree of Divorce seeking contribution
from defendant for payment of back taxes which accrued during the
course of marriage. In his answer the defendant subsequently
filed a petition for modification requesting a redistribution of
property. The IRS alerted the parties that an audit was

proceeding while the couple was married; the result of the audit



and subsequent determination of additional tax liability became
known to plaintiff and defendant only after the final divorce
decree was executed. Judge James S. Sawaya ruled that because
plaintiff had knowledge of tax audits for the years 1982 and 1983
at the time the parties were divorced on December 6, 1984, that
any claim for contribution from defendant was res judicata. The
trial court also accordingly denied defendant’s petition to

modify.



IT.

ITI.

Iv.

STATEMENT OF ISSUES

WHETHER A JOINT TAX LIABILITY DETERMINED AFTER A DECREE
OF DIVORCE WAS ENTERED IS A SUBSTANTIAL CHANGE OF
CIRCUMSTANCES TO ALLOW MODIFICATION OF THE DECREE OF
DIVORCE.

WHETHER APPELLANT IS ENTITLED TO CONTRIBUTION FROM
RESPONDENT WHEN APPELLANT WAS COMPELLED TO PAY THE
ENTIRE DELINQUENT TAX DEFICIENCY FOR THE YEARS 1982 AND
1983 IN WHICH APPELLANT AND RESPONDENT FILED A JOINT
RETURN.

WHETHER RESPONDENT WAS UNJUSTLY ENRICHED WHEN HE WAS
ABLE TO USE THE INCOME FROM TAX DEDUCTIONS BUT DID NOT
CONTRIBUTE TO PAYMENT QOF A DEFICIENCY WHEN THE IRS
LATER DISALLOWED PART OF THE DEDUCTION.

WHETHER RESPONDENT IS LIABLE TO APPELLANT FOR HER
PAYMENTS OF THE PARTIES’ LIVING EXPENSES THROUGHOUT THE
MARRIAGE WHEN RESPONDENT PROMISED IN AN ANTENUPTIAL
AGREEMENT TO SUPPORT HIS WIFE.




NATURE OF THE CASE

The plaintiff appeals the trial court’s denial of
Plaintiff’s Petition for Modification of Decree of Divorce.
Plaintiff asks the appellate court to reverse the trial court’s
order denying the Petition for Modification of Decree of Divorce
and requests that the case be remanded to the trial court for the
purpose of determining defendant’s appropriate contribution for
1982 and 1983 taxes. Plaintiff also requests that the case be
remanded for the trial to court to determine the cost of Mr.

Bodell’s share of joint marital living expenses.

COURSE OF PROCEEDINGS

(1) On February 27, 1987, the plaintiff filed a Petition
for Modification of Decree of Divorce. Index Record, p. 47.1

(2) A Decree of Divorce was entered on December 6, 1984.
That Decree did not address possible tax liabilities incurred
during the marriage. Index Record, p. 39.

(3) Plaintiff’s Petition for Modification asserted that a
substantial change of circumstances occurred since the entry of
the Decree of Divorce. The 1982 and 1983 state and federal
income tax returns were audited, and certain deductions, which

were calculated by the defendant, were disallowed. The

1 The Dpivorce proceedings initiated in the Third Judicial
District Court were entitled Bodell v. Bodell, D84-2297. Since
the time of divorce, the plaintiff has acquired her pre-marital
name of Juanita Jacqueline Meyer.

4



disallowed deductions gave rise to substantial tax liability.
Index Record, p. 47, b 3.

(4) In her Petition for Modification, plaintiff requested
contribution from defendant for one-half of all state and federal
income tax 1liabilities for the years 1982 and 1983. Index
Record, p. 48, p 4-7.

(5) Defendant answered Plaintiff’s Petition for
Modification alleging that potential tax liability was known to
the parties prior to final entry of the Decree of Divorce.
Furthermore, Defendant alleged that settlement of past tax
liabilities was considered res judicata as evidenced by the
Decree of Divorce. Index Record, p. 53, b 3.

(6) In his counter petition, defendant requested that one-
half of certain properties acquired during the marriage, which
were not addressed in the Decree of Divorce, be given to
defendant. Index Record, p.p. 54-55, b 1 (a)-(k).

(7) Plaintiff answered defendant’s counter petition by
denying defendant’s allegations and citing paragraph 9 of the
Decree of Divorce which fully addressed the distribution of real
and personal property. Index Record, p.p. 58-59, b 1.

(8) On February 23, 1988, the plaintiff’s Petition for
Modification was argued to the Court. Index Record, p. 92.

(9) On March 9, 1988, Judge Sawaya denied Plaintiff’s
Petition and Defendant’s Counter Petition. Index Record, p.p. 93-

95.



(10) On March 25, 1988, Plaintiff filed Objections to
Defendant’s Findings of Fact and Conclusions of Law, a Motion to
Vacate Judgment, and a Motion for a New Trial or to Amend
Judgment. Index Record, p.p. 129, 150, & 152.

(11) On April 7, 1988, Judge Sawaya signed two documents
prepared by Defendant; one entitled Findings of Fact and
Conclusions of Law and the other entitled Judgment. Index Record,
p.p. 99 & 103.

(12) Plaintiff subsequently filed additional objections to
the Defendant’s Findings of Fact. Index Record, p.p. 105 & 115.

(13) On June 20, 1988, the trial court denied Plaintiff’s
Motion for a New Trial and Vacated the initial Findings of Fact
and Conclusions of Law prepared by Defendant. Index Record, p.
160.

(14) Plaintiff’s counsel prepared subsequent Findings of
Fact and Conclusions of Law, and an Order. Judge Sawaya signed
both pleadings on June 27, 1988. Index Record, p.p. 161-164 &
167-168.

(15) The subsequent findings of Fact and Conclusions of Law
stated that plaintiff’s knowledge of possible tax liability for
1982 and 1983 made any claim for contribution from defendant res
judicata. Index Record, p. 164, b 1.

(16) Both Plaintiff’s Petition for Modification and
Defendant’s Counter-petition were also denied. Index Record, p.

164, b b 2-4.



(17) Plaintiff subsequently initiated this appeal on July

22, 1988. 1Index Record, p. 169.

RELEVANT FACTS

(1) Ms. Meyer married Arden J. Bodell on April 16, 1975 in
Salt Lake City, Utah. Index Record, p. 2, b 2.

(2) Prior to their marriage, the parties entered into an
antenuptial agreement. See Antenuptial Agreement (attached
hereto and marked exhibit "A").

(3) The antenuptial agreement provided that:

(a) All property belonging to each party prior to
marriage was to remain his or her separate property after
marriage;

(b) Separate 1liabilities existing at the time of
marriage were to be paid from the separate property of each
defendant;

(c) A revocable inter vivos trust was to be used to
keep each party’s property separate;

(d) Mr. Bodell was to assume a duty to support his
wife;

(e) Each party’s children by a prior marriage were to
be the recipients of the separate property of Ms. Meyer and Mr.
Bodell prior to the marriage; and

(f) Both parties would execute such documents as were

necessary to carry out the intent of the antenuptial agreement.



(4) During the course of the marriage, the parties filed
joint tax returns. Each party figured his or her individual tax
liability based on their individual income: a joint return was
then filed. Filing a joint return benefitted Ms. Meyer and Mr.
Bodell because each was taxed at a lesser rate than persons
married but filing separate tax returns. Index Record, p. 94.

(5) On or about December 18, 1979, the plaintiff made a
gift of certain real property to the University of Utah School of
Mines. See Bodell 1letter to Laurence H. Lattman (attached
hereto and marked exhibit "B").

(6) The plaintiff and defendant initially claimed that the
land was valued at $1,225,672.00. See IRS Engineering and
Valuation Report, p.l (March 18, 1983) (Attached hereto and
marked exhibit "C").

(7) As a result of the charitable contribution to the
University of Utah, the parties claimed a gift on their joint
income taxes of $1,225,672.00. IRS Engineering and Valuation
Report, p.1l.

(8) The Internal Revenue Service (IRS) subsequently denied
plaintiff’s and defendant’s claims that the property was valued
at $§1,225,672.00. Instead the IRS placed the fair market value
at $289,000.00 leaving a difference of $936,672.00. IRS
Engineering and Valuation Report, P.1l.

(9) The IRS subsequently determined that tax deficiencies

arising from the reduced value of the school of mines property



existed for the years 1979, 1980, and 1981. The plaintiff paid
those deficiencies and in 1986 filed a civil action against the
defendant for contribution and costs arising from the IRS action.
That action was later dismissed with prejudice when defendant
agreed to assign to plaintiff his partnership interest in a real
estate investment partnership. Index Record, p. 82.

(10) Later in 1986, the IRS and the state of Utah
determined that additional tax deficiencies existed for the years
1982 and 1983. The prior action, settling tax deficiencies for
the years 1979, 1980 and 1981, did not address tax deficiencies
for 1982 and 1983. The later tax deficiencies were unknown to
the parties until late 1986. Index Record, p.p. 82-83.

(11) Plaintiff subsequently paid the tax 1liability as
follows: $235,401.34 for 1982; $1,729.00 for 1983; and
$423,681.07 for audit adjustments for 1982 and 1983. See
Plaintiff’'s Trial Exhibit 3 (attached hereto and marked
exhibit "D"). The additional tax liabilities and audit
adjustments were unknown to the parties until two years after the
divorce. 1Index Record, p.p. 107-108, b b 7 and 8.

(12) Defendant has not paid any share of the 1982 or 1983
tax liabilities or audit adjustments. Index Record, p.p. 47-48.

(13) During the years 1979 through 1983 plaintiff paid all
living expenses for both parties. The plaintiff expended
$338,041.69 for those years; defendant paid only $15,677.63

during those years. Defendant lived in plaintiff’s Salt Lake



home and frequently used plaintiff’s vacation home in La Jolla,
California. Index Record, p. 129. (A copy of the joint living
expenses for the years 1979 to 1983 is attached hereto and marked

exhibit "E").

ARGUMENT

I. JOINT TAX LIABILITY DETERMINED AFTER ENTRY OF A DECREE
OF DIVORCE IS A SUFFICIENT CHANGE OF CIRCUMSTANCES TO
JUSTIFY A PETITION FOR MODIFICATION.

A. Standard for Modifications

The standard for determining whether a particular change
justifies modification varies depending upon the type of

modification sought. Haslam v. Haslam, 657 P. 2d 757, 758 (Utah

1982). The threshold requirement, however, 1s whether a
substantial change in circumstances has occurred since the entry
of the divorce decree which was not contemplated in the decree

itself. Stettler v. Stettler 713 P. 2d 699, 701 (Utah 1985).

For instance, a change not contemplated in a divorce property
decree may be modified if a trial court’s order 1is unjust,
inequitable, or evidences a clear abuse of discretion. (Colman v.

Colman, 743 P. 2d 782, 789 (Utah App. 1987); McCrary v. McCrary,

599 P. 2d 1248, 1250 (Utah 1979). Modifications of alimony
awards are proper when the trial court makes a "clear and

prejudicial abuse of discretion." Eames v. Eames, 755 P. 2d 395,

397 (Utah App. 1987). And the standard for judging a petition to

10



change the custody of children is warranted only by a substantial
change in circumstances affecting the best interests of the

child. Hogge v. Hogge, 649 P. 2d 51, 54 (Utah 1982).

In other instances, the initial divorce decree simply omits
a provision which both of the parties were aware of at the time
of the original divorce, but the dispute causing the change in

circumstances did not arise until after the divorce. See Thomson

v. Thomson, 709 P. 2d 360, 362, (Utah 1985) (pre-existing loan

debt known to parties but not addressed in divorce decree
constituted substantial change of circumstances to justify
modification); Stettler, 713 P. 2d at 701-02 (change in child
custody and visitation rights since original decree amounts to a
substantial change in circumstances not contemplated in original

decree); Klausman v. Klausman, 368 S.E. 2d 185, 185-87, 186 Ga.

App. 669 (1988) (delinquent tax liabilities assessed after
divorce decree imposes joint and several liability on both
husband and wife unless one of the parties raises an adequate
defense to liability).2 The appellate court’s standard of review

in those cases is whether the absent provision constitutes a

2 In Klausman, as in the instant case, one of the spouses
paid the full share of delinquent taxes discovered after divorce.
In Klausman, however, the non-paying wife asserted an innocent
spouse defense. At the time Klausman was argued, the IRS had not
determined the wvalidity of the innocent spouse defense and the
Georgia court refused to rule on whether the wife was liable for
contribution. In the absence of the innocent spouse defense, the
Klausman court indicates that the non-paying spouse 1is
automatically liable for contribution to the party paying the
delinquent tax. Klausman, 368 S.E. 2d at 186.

11



substantial change in circumstances not contemplated in the
original decree. Thomson, 709 P. 2d at 362.

B. Delinquent Tax Obligations As Modifications

Although no Utah Court has addressed whether delinquent tax
liability gives rise to an automatic right of contribution to the
paying party, the Utah Supreme Court has addressed a similar

issue. In Thomson v. Thomson, Mr. Thomson, while still married

to Mrs. Thomson, took out a loan from United Bank. The loan was
partially secured by a 1977 pick-up truck which was possessed and
used by Mrs. Thomson. One month after the loan papers were
signed, the Thomsons sold the pick-up truck and purchased a
Datsun automobile. The bank released it’s lien on the truck, and
added the Datsun as collateral for the loan. At the same time,
the bank had Mrs. Thomson co-sign on the note. Mr. Thomson
thereafter made payments totaling $940.00 and then refused to
make further payments claiming that the financial obligation for
continued payment rested with Mrs. Thomson. Soon after, the
trial court granted a decree of divorce which allocated various
assets and liabilities between the parties.

For some unexplained reason, the divorce decree was silent
regarding the continuing obligation to make payments on the note
even though both parties were aware of the obligation prior to
the entry of the decree. Thereafter, Mrs. Thomson petitioned the
court for a modification of the divorce decree to require Mr.

Thomson to repay the loan. The trial court granted Mrs.

12



Thomson’s petition for modification and the Utah Supreme Court
affirmed. Thomson, 709 P. 2d at 361, 362. The Supreme Court
held that the loan debt, which was known to the parties prior to
divorce but not addressed in the Decree of Divorce, was a
substantial change in circumstances and warranted a modification
of the original decree. Id. 709 P. 2d at 362. Accordingly the
Supreme Court upheld the trial court’s modified order which
required Mr. Thomson to pay the outstanding loan obligation.
Similarly, in the instant case, Ms. Meyer and Mr. Bodell
incurred a joint debt prior to divorce which was not addressed in
the Decree of Divorce. The full extent of that debt was unknown
to the parties until after the decree of divorce was executed. 3
Unlike the Thomsons, Ms. Meyer and Mr. Bodell were unaware that
additional taxes might be due until two years after entry of the
decree. As in Thomson, however, Mr. Bodell initially
acknowledged his 1liability for payment of back taxes for the
years 1979, 1980, and 1981. When the additional tax obligations
for 1982 and 1983 were discovered, however, Mr. Bodell denied any
obligation to contribute. He claimed that Ms. Meyer was solely
liable for the payment of those taxes, even though the

delinquencies were based on the filing of a joint tax return.

3 The parties were only aware that possible liabilities
might accrue in the future. Both parties disputed the IRS claim
and believed in good faith that additional tax liability for 1982
and 1983 was inappropriate. The parties did not discover until
after the divorce was final that outstanding tax obligations were
due for 1982 and 1983.

13



Moreover, both Mr. Bodell and Ms. Meyer shared jointly in
the benefits from lower taxes in 1982 and 1983. Nevertheless, in
1986, when the IRS determined that Ms. Meyer and Mr. Bodell were
jointly and severally liable for payment of additional taxes for
1982 and 1983, Ms. Meyer paid the entire balance without
contribution from Mr. Bodell. It is this type of additional
liability not contemplated in the original divorce decree and not
considered by the parties because of it’s speculative nature,
which constitutes a substantial change in circumstances occurring
since the entry of the decree and not contemplated in the decree

itself. See Stettler, 713 P. 2d at 701, Thomson, 709 P. 2d at

361-62.

IT. ONE WHO IS JOINTLY LIABLE WITH ANOTHER FOR INCOME TAXES AND
HAS BEEN COMPELLED TO PAY THEM IS ENTITLED TO CONTRIBUTION
FROM THE OTHER PERSON JOINTLY LIABLE FOR THE TAXES.

A. Joint and Several Liability

Subject to certain limited exceptions4, married persons

4 Under the so-called "innocent spouse" provision, an
innocent spouse may not be held jointly liable for payment of
joint return taxes if he or she can establish the following
elements:

(1) that there is a substantial understatement of tax
attributable to grossly erroneous items of one spouse;

(2) the other spouse establishes that in signing the
return he or she did not know, and had no reason to
know, that there was such substantial understatement;
and

(3) taking into account all the facts and circumstances, it
is 1inequitable to hold the other spouse liable for the
deficiency in tax for such taxable year attributable to such
substantial understatement...,

14



iling joint tax returns are jointly and severally liable for the
payment of taxes. 26 U.S.C. § 6013 (d)(3) (1982).° Joint and
several liability arises by operation of law regardless of either
parties’ relationship to the property giving rise to the income.

See Hedrick v. C.I.R., 63 T.C. 395, 404 (1974); In re Richmond,

456 F.2d 458, 462 (3rd Cir. 1972). In other words, absent any
claim wunder the 1innocent spouse provisions, married couples
filing jointly are both legally liable for tax deficiencies. Id.
63 T.C. at 404. Section 6013 (d)(3) of the Internal Revenue
Service Code codifies the joint and several liability provision;

that provision is intended to provide the IRS with a summary

remedy for enforcing existing tax liability. See Phillips-Jones

Corp. v. Parmley, 302 U.S. 233, 237 (1937) (Commissioner of

Internal Revenue entitled to collect entire joint corporate tax
against one shareholder). The IRS need not pursue all parties

jointly liable for payment. Rather the IRS may elect to collect

26 U.S.C. § 6013 (e) (1982).
5 Ssection 6013 (d)(3) provides as follows:

(3) if a joint return is made, the tax shall
be commuted on the aggregate income and the
liability with respect to the tax shall be
joint and several.

26 U.S.C. § 6013 (d)(3) (1982) (emphasis added).

6 The elements of the innocent spouse provision are set out
in supra note 3. In the instant case, the defendant has neither
raised an innocent spouse defense in the lower court proceedings
nor would there appear to be any basis for such a contention.

15



the entire deficiency from one party. Id. 302 U.S. at 237. It
then becomes the paying party’s obligation to seek contribution
from the party or parties paying less than their fair share. Id.
302 U.S. at 236.

B. Contribution

One who is jointly liable with another for payment of income
taxes and has been compelled to pay the full amount of the due
tax is entitled to contribution from the other jointly liable

party. Phillips-Jones Corp., 302 U.S. at 236; McClure’'s Estate v.

United States, 288 F.2d 190, 192 (Ct. Cl. 1961) (tax assessed

against a deceased taxpayer’s estate is entitled to contribution
from living spouse when the delinquent tax was based on a joint
return filed when both husband and wife were alive); Klausman,
368 S.E. 2d 186-87 (Absent proof of innocent spouse status, non-
contributing wife was liable for contribution to divorced husband
for tax deficiency that arose during marriage).

The dissent in Klausman addressed an issue similar to the
one present in the instant case.’ In 1980, 1981, 1982, Mr. and
Mrs Klausman filed joint tax returns. In 1983 the parties

initiated divorce proceedings; during that same year the parties

7 The majority in Klausman failed to reach the merits of a
husband’s tax claim for contribution against his non-contributing
ex-spouse. Rather the court held that the issue was not ripe for
adjudication because the IRS had not yet ruled on the adequacy of
the wife’s status as an innocent spouse. Klausman, 368 S.E. 2d at
186. The dissenting opinion, however, analyzes the merits of the
case as 1f Mrs. Klausman failed to qualify for innocent spouse
status. Xlausman, 368 S.E. 2d at 187-88 (McMurray, J.,
dissenting).
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were notified that certain tax deductions for 1980, 1981, and
1982 would be disallowed and that penalties and interest would be
imposed. The parties’ divorce later became final in 1984. The
divorce decree purported to settle all issues relating to the
parties’ rights and obligations arising out of the marriage but
was silent regarding the delinquent tax obligations. Thereafter
in December 1985, the IRS seized Mr. Klausman’s estimated tax

payments and applied them to the 1980, 1981, and 1982 tax

delinquencies. After paying the full amount of the joint debt,
Mr. Klausman brought an action against his ex-wife for
contribution.

Even though the majority fails to reach the contribution
issue, the dissent offers a persuasive analysis regarding post-
marriage delinquent tax obligations. First, Presiding Judge
McMurray acknowledges that "a final divorce decree binds the
parties as to all matters put in issue, or which under the rules
of law might have been put in issue until such decree shall be
reversed or set aside." Klausman, 368 S.E. 2d at 187 (McMurray,
J., dissenting). Furthermore, the judge notes that at the time
the divorce was finalized, the tax liability for 1980, 1981, and
1982 was joint and several by operation of section 6013 (d)(2).
He next reasons, that since no provision was placed in the
divorce decree accessing liability for the delinquent tax years,

the federal statute automatically made both parties liable.
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Judge McMurray contends that the 1984 divorce decree
incorporating the parties’ settlement agreement "did not and
could not have determined the rights of the parties in regard to
the 1985 seizure of [Mr. Klausman’s] funds" primarily because the
full extent of the delinquent obligation was unknown until after
the divorce became final." Klausman, 368 S.E. 2D at 187
(McMurray, J. dissenting). Similarly, in the instant case, the
divorce decree which bound the parties regarding property
settlement and distribution, did not and could not have
determined 1liability for 1982 and 1983 tax deficiencies,
primarily because those deficiencies were unknown until two years
after the divorce. When the deficiencies did become known, Mr.
Bodell and Ms. Meyer were, by operation of law, automatically
jointly liable for payment of those taxes.

Furthermore, neither Ms. Meyer nor Mr. Bodell executed any
agreements to alter those rights and obligations. Indeed, in the
absence of any agreement to the contrary, Mr. Bodell, as a matter
of law, should be 1liable to Ms. Meyer for one-half of the
delinquent tax obligations that the parties jointly incurred in
the years 1982 and 1983. Id. 368 S.E. 2d at 187.

ITI. MR. BODELL’'S BENEFICIAL USE QOF INCOME FROM A TAX DEDUCTION

BUT SUBSEQUENT FAILURE TO CONTRIBUTE TO PAYMENT OF
DELINQUENT TAX OBLIGATIONS CONSTITUTES UNJUST ENRICHMENT

A. Unijust Enrichment

Black's Law Dictionary defines unjust enrichment as follows:
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[A] person shall not be allowed to profit or enrich
himself inequitably at another’s expense. Under this
doctrine a defendant has something of value at the
plaintiff’s expense under circumstances which impose a
legal duty of restitution. Doctrine permits recovery in
certain instances where person has received from
another a benefit retention of which would be unjust.
Doctrine is not contractual but is equitable in nature.
(citations omitted).
BLACK'S LAW DICTIONARY 1705 (4th ed. 1957).
Professor Corbin, in his horn book on contracts, states that
the doctrine of unjust enrichment is simply a substitute for a
contract implied in law. A. CORBIN, CORBIN ON CONTRACTS § 19 (1
vol. ed. 1952). Corbin indicates that unjust enrichment is an
equitable remedy used in those instances where a plaintiff has
conferred a benefit upon the defendant in the absence of a
contractual relationship between the parties. Id. The Wyoming

Supreme Court established a two-part test in determining whether

an implied contract exists. See Kelsey v. Anderson, 421 P.2d

163, 164 (Wyo. 1966). First, the benefit giving rise to the
implied contract cannot be gratuitous or made without expectation
of payment. Id. 421 P.2d at 164. Second, the person asserting
the implied contract must prove circumstances from which a mutual
assent may fairly be inferred. Id. 421 P.2d at 164.

B. Payvment of Delinguent Taxes Constitutes Unijust
Enrichment

In the instant case, there was no expressed contract
allocating 1liability for delinquent taxes. Rather, the
obligation to pay delinquent taxes on a joint return was joint
and several. See supra p.p. 14-15. If the court does not find
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Mr. Bodell liable for contribution to Ms. Meyer as argued above,
See supra p.p. 15-18, then the court may alternatively find Mr.
Bodell liable on an unjust enrichment theory.

In applying the first part of Anderson test, it is clear
that Ms. Meyer did not intend payment of the delinquent taxes as
a gift to Mr. Bodell. Rather Ms. Meyer paid those taxes because
the IRS was about to execute judgments against her real and
personal property. She fully expected Mr. Bodell, who was
jointly 1liable, to contribute one-half of the delinquent tax
obligations. The second part of the Anderson test -- whether
mutual assent can be fairly inferred from the circumstances of a
transaction -- is also met in this case. Mr. Bodell gave his
mutual assent to the transaction in 1982 and 1983 at the time he
and Ms. Meyers filed joint tax returns.

In fact, Mr. Bodell calculated the deductions which were
subsequently disallowed. He shared in the tax benefits but now
contends that full 1liability for payment of those delinquent
taxes rests with Ms. Meyers. This type of beneficial enrichmen=*,
even 1f accepted without Mr. Bodell’s expressed consent,
nevertheless qualifies as an implied contract in fact. See
Corbin, supra, 19. Mr. Bodell should therefore be liable under a
theory of unjust enrichment to compensate Ms. Meyer for one-half
of the outstanding tax liabilities jointly incurred for 1982 and

1983.
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IVv. THE ANTENUPTIAL AGREEMENT, WHICH PROVIDES THAT MR. BODELL
HAS A DUTY TO SUPPORT HIS WIFE, SHOULD REQUIRE MR. BODELL TO
REIMBURSE MS. MEYER FOR EQUAL LIVING EXPENSES THAT THE
COUPLE INCURRED DURING MARRIAGE.

A. Validity of Prenuptial Aqreements8

The Utah Supreme Court has ruled that antenuptial agreements

are valid and enforceable. Huck v. Huck, 734 P. 2d 417, 419 (Utah

1986). The Huck Court noted that "in general, prenuptial
agreements concerning the disposition of property owned by the
parties at the time of their marriage are valid so long as there
is no fraud, coercion, or material nondisclosure." Huck, 734 P.
2d at 419. Provisions that eliminate child support or alimony
are not enforceable. All other provisions within prenuptial and
antenuptial agreements will be construed under general contract

law. Huck, 734 P. 2d at 419; Berman v. Berman, 749 P. 2d 1271,

1273 (Utah App. 1988).

More recently, the Utah Court of Appeals, in reviewing an
antenuptial agreement, applied an intention of the parties test
in determining whether a particular provision within an
antenuptial agreement was valid and enforcable. Berman, 749 P.
2D at 1273. The court first looked to what the parties intended
in the language of the agreement. Berman, 749 P. 2d at 1273. As
a general rule, the court will not ignore or discard any words in

the agreement. Rather any provision in dispute 1is read 1in

8 The terms prenuptial agreement and antenuptial agreement
are synonymous and are used to refer to agreements between
married couples which were entered into prior to marriage. See
Berman v. Berman, 749 P.2d 1271, 1273 (Utah App. 1988).
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conjunction with "an objective and reasonable construction of the
whole contract." Id. 749 P. 2d at 1273.

B. The Duty To Support Provision9

The duty to support provision that appears 1in the
Antenuptial Agreement states as follows: "That the statutory
dower or the duty to support the wife, as provided by Utah law,
shall not be eliminated or released." 10 Antenuptial Agreement,
par. 4. (attached hereto and marked exhibit "A"). The first
issue raised in analyzing the validity of Antenuptial Agreement
in this case is whether the agreement is invalid because of
fraud, coercion, or material nondisclosure. Berman, 749 P.2d at
1273. The trial record indicates that the Antenuptial Agreement

was entered into knowingly and voluntarily y each party.ll See

9 Plaintiff first made reference to the Antenuptial
Agreement in her Complaint for Divorce. Although no reference to
the support provision within the Antenuptial Agreement was made
in the trial court’s order, plaintiff did sufficiently raise
this issue in her Objections to Findings of Fact and Conclusions
of Law filed with the trial court on March 25, 1988. See Index
Record, p. 129, par. 1.

10 1 1975, the Utah Legislature abolished the estates of
dower and curtesy. That provision states as follows: "The
estates of dower and curtesy are abolished." Utah Code Ann. §
75-2-113 (1953). The term dower is defined as "the legal right
or interest the wife acquires by marriage in the estate of the
husband. " 25 AM. JUR. 2D Dower and Curtesy § 1 (1966). At
common law, the wife was given, after the husband’s death, the
use of one-third of all real estate of which the husband was
beneficially seized at any time during the marriage. Id.

11 The trial court is in the best position to analyze the
validity of antenuptial agreements. Accordingly, an appellate
court will generally not overturn a trial court’s finding
regarding validity of antenuptial agreements "absent a clear
abuse of discretion." Berman, 749 P.2d at 1273.
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Findings of Fact and Conclusions of Law, par. 5, Index Record, p.
32, par. 5.

Once the validity of the agreement is established, the court
will interpret the meaning of each disputed provision as that
provision appears in the context of the entire document. Berman,
749 P. 2d at 1273. 1In the instant case, the plain meaning of the
disputed provision suggests that Mr. Bodell was required to
assume at least some financial duty to support his wife.l2
Indeed, the other provisions 1in the Antenuptial Agreement
evidence an intent to keep premarital property and liabilities
separate after the marriage. A logical reading of the parties’
intent, as inferred from the four corners of agreement, suggests
that each party was also to assume equal responsibility for
expenses incurred during the marriage.

In 1975, when the parties were married, Ms. Meyer’s estate
in real and personal property and wealth was much greater than
Mr. Bodell’s estate. To insure that the living expenses were
adequately shared during the marriage and Mr. Bodell did not take
advantage of the wide wealth disparity, the parties executed the
duty to support provision in the Antenuptial Agreement. This
would be consistent with other actions taken by the parties

during the marriage which included: (1) separate checking

12 Admittedly, the term "to support his wife" is used
somewhat ambiguously in the contract. It suggests, however, when
read in context with the rest of the agreement, that Mr. Bodell
was required to contribute at least something more than nominal
financial support to the couple’s living expenses.
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accounts; (2) separate determinations of tax returns which were
subsequently filed jointly; and (3) separate business accounts.
Despite the parties’ intent, however, Ms. Meyer eventually
paid all living expenses for both parties totalling $338,041.69
for the years 1979 through 1983. Index Record, P. 116. She
undertook this duty because Mr. Bodell was financially unable to
contribute his fair share. Mr. Bodell merely provided nominal
support in the amount of $15,677.63. Id. If all of the
provisions of the agreement are read together, the intent of the
parties was twofold: (1) to preserve separate premarital
holdings for themselves; and (2) to share marital living expenses
equally. If the court reads the marital provision in this way,
then Mr. Bodell should be liable to Ms. Meyer for one-half of

living expenses which were documented by Ms. Meyer at trial.l3

CONCLUSION
Plaintiff requests that the Court of Appeals reverse the
decision of the trial court which denied Plaintiff’'s Petition for
Modification of Divorce Decree. Furthermore, plaintiff asks that
Petition for Modification be reinstated and that defendant be
ordered to contribute one-half of the delinquent tax obligations,
including interest and penalties, that the parties jointly

incurred for the vyears 1982 and 1983. Finally plaintiff

13 a summary of the joint marital expenses for the years
1979 through 1983 are attached hereto and marked exhibit "E".
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requests, that upon remand, the trial court order Mr. Bodell to
pay one-half of the couple’s joint 1living expenses that were
documented by Ms. Meyer for the years 1979 to 1983.

DATED: February 1, 1989

SPAFFORD & SPAFFORD
Earl S. Spafford (3051)
L. Charles Spafford (4416)

By: /zi;ZQA( p/ uéi%%?ﬁ‘fé/(
Earl S. Spaffdrd 4
L. Charles Spafford
Attorneys for Appellant
Juanita Meyer
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CERTIFICATE OF SERVICE

It is hereby certified by the undersigned that four (4)
copies of the foregoing BRIEF OF APPELLANT JUANITA MEYER were
served by hand delivery to the offices of counsel for the

respondent:

OLSEN & OLSEN

Nolan J. Olsen

8138 South State Street
Midvale, Utah 84047-7176
Attorneys for Respondent
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ANTZHUPTIAL AGREEMENT

ARDEN JAMES DODELL (ARDEN J. BODELL) a single man, and JUANITA J.
MEYFR, a wlidow, hoth of Salt lake City, Utah, agree as follcws in view of their
pending marriage on April 16, 1975, in Salt lake City, Utaht

l. That all the property, real, personal, or mixed whersver
situated, belonging to each party prior to the marriage shall be and remain
his or her separate property after marriage.

2. That any liabilities, accrued, contingent, or pending, pertaining
to each in their separate status at the time of marriage, shall be paid from
the separate property of each. No liability of Ardem J., Bodell shall be paid
from the separate property of Juanita J. Meyer, and no liability of Juanita
Je« Mayer, or the eastate of Daniel H. Meyer, shall be paid from the pxroperty of
Arden J. Bodell.

3. That in order to keep the properties separate a revocable inter
vivos trust will be used where appropriate.

h, That the statutory dower or the duty YO support the wife, as pro-
vided by Utah law, shall not be eliminated or released.

S« That the children of Arden J. Bodell by a priocr marriage, Susan
Elizabeth Bodell Tanner, Sherry lee Bodell, Rick Arden Bodnll, and Christine
Betty Bodell, shall be the natural recipienta of the separate property of
Arden J. Bodell prior to marriags.

6. That the children of Juanita J. Meyer by a prior marriage, linda,
Danny, and Iisa leyer, shall be the natural recipients of the separate property
of Juanita J. lleyer prior to marriage including what shall be received from the
estate of her former husband, Daniel H. Ueyer.

7« DBoth parties agree to execute such documents as are necessary
in carrying out the intent of the antenuptial agresment.

IN WITNESS WHEREOF, the above parties sign this agreement on this
8th day of April, 1975.

-

( Lorne & S et
Arden J. Bodell \\
/l

,
~

e ) WAL
, duanita J. Meyat .7

4 . ”:/"
[ Ly /”'u,/‘f(
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Juanita M. Bodell
180 Braewick Road
Salt Lake City, Utah
84103 (533-0718)

December 18, 1979

School of Mines
University of Utah
Salt Lake City, Utah

Attn: Laurence H. Lattman, Dean Re: Donation of State Lease
Dear Mr. Lattman: ML29915

Enclosed please find an assignment of Utah State Lease
of Metalliferous Minerals, along with an Engineering Report
made by Pullman Torkelson Company in connection with drilling
and exploration work performed on the above property.

As the report indicates, this is a wvaluable property.The
best information that I have available indicates that this
property may exceed three-quarters of a million dollars in
value to your school. I wish to donate it to your school since
I feel that it is well qualified to further explore and properly
mine the uranium, vanadium and other minerals of wvalue which may
be produced from this property for the benefit of the school,
and ultimately, for our nation. I trust that your school will
take agressive steps to develop it to its full potential.

With the urgent need for domestic energy sources, I feel
this is an appropriate time to do what I can to contribute to
our energy needs, including the need for more citizens to be
educated in the field of mining.

If you will accept this donation, please execute the

assignment on the lines indicated for acceptance, and return it
to me for filing with the Division of State Lands.

Very truly yours,

Juanita M. Bodell

Enclosures
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Bodell, Arden J. & Juanita M.
Year 1979

General:

Taxpayer has donated section 32, T 24 S, R 11 E, in Emery County,
Utah Yo University of Utah College of Mines and Mineral Industries
in salt Lake City, Utah. Taxpayer assigned a value of $1,225,672

to the mineral value of the property. Date of transfer was December

20, 1979.

Purpose:
E———————

The purpose of this report is to estimate the fair market value of
the property donated at time of transfer,

Definition of Fair Market Value:

The fair market value is the price that a willing buyer would pay a
willing seller in an open market place with no undue stress on either party.

Taxpavyer's Position:

Taxpayer has relied on a report titled Uranium Ore Reserves Engineering
Report by Pullman Torkelson Company, Salt Lake City, Utah dated

July 1977. See attachment l. 1In the report, the author claims to

have defined 24,080 tons of ore bodies containing 0.05% U50g Or greater with
an average grade of (0.124% U308(Uranium) and an average grade of 0.635%
V,0g (Vanadium) present in the samples taken.

The basis for the estimate of uranium reserves was gamma ray logging done by
Century Geophysical Company on 248 drill holes on the property. The
estimate of vanadium was made from nine surface samples taken in 197s6.

The taxpayer added the vanadium percentage to the uranium percentage

on a per_ton basis and assigned a value of $50.90/ton taken from

Eneryy Fuels Nuclear, Inc. buying schedule based on December, 1979

NUEXCO prices at their Blanding, Utah buying station. NUEXCO prices

are accepted industry wide as a standard. The taxpayer multiplied

this $50.90/ton by 24,080 tons to arrive at $1,255,672 for the value

of contained minerals in the lease. gsee Attachment 1.

Uranium:

That 24,080 tons of material with a gamma count indicating greater
than 0.05% U30gis not disputed. The drill holes, although drilled in
a random pattern, were drilled and logged in a manner consistent with
industry practices at the time. Interpretation of the gamma ray logs
was also done within acceptable limits. [jowever, the data derived
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Year 1979

from gamma ray logs must by necessity be compared to the lithology,
or the general character of the sediments, and a chemical analysis
of cores taken from the drill holes or the immediate vicinity of the
drill holes and ore horizons. This comparison is necessary due to
the limitations of present day technology to detect the presence of
uranium in a drill hole.

Uranium has two naturally occurring valence states, a reduced or
tetravalent state and an oxidized or hexavalent state. In its reduced
state, uranium is nearly insoluble, while in its oxidized state,

uranium minerals can be solubilized at low temperature by ground

water and transported away from its depositional site. Also associated
with uranium are thorium, radium, cerium, yttrium, nitrogen, helium,
argon and lead. The lead is present as the stable end product of the
radioactive disintegration of uranium. In the disintegration, ionized
helium atoms (alpha particles) and electrons (beta particles) are emitted.

The gamma ray scintillometer used by Century Geophysical is similar

to a Geiger-Muller counter, which reads gamma ray emissions only and
not alpha or beta emissions. The gamma ray scintillometer, therefore,
gives us an indication of the daughter products of the radicactive
decay cycle which uranium wundergoes. When the uranium is still in
place, or in situ, and the gamma ray scintillometer indicates the
presence of the daughter products, the uranium is said to be in
equilibrium. When the uranium has gone into solution and been transported
away, the gamma ray counts will be the same as if the uranium were

in situ and the ore is said to be in disequilibrium. This most often
occurs in oxidized, near-surface zones where the deposit is subject to
water percolation and is quite common in western states type uranium
deposits.,

It is for this reason that a gamma survey must be accompanied by a
lithology and chemical analysis of the uranium host rock., Given the
near-surface nature of the Emery County property and the brief descrip-
tion of the rock type (conglomeratic sandstone, sandstone and limestone
pebble conglomerates) it appears this property could be subject to

a disequilibrium factor of unknown proportions.

Emery County has a long history of uranium production (the Hidden
Splendor Mine, Little Wild Horse Mesa, Lucky Stricke, Temple

Mountain, Dirty Devil, Green Tree Mine, just to name a few) which

came from the Morrison, Chinle, Wingate, Entrada, Moenkopi and Coconino
Formations. Most of the host rock types were sandstone, siltstone,
mudstone and conglomerates and much of the ore was found associated
with reduction agents such as carbonaceous material and asphaltite.
Asphaltite occurs as a hard black vitreous asphaltlike substance at
Temple Mountain in Emery County. Chemically, asphaltite is more
similar to coal than to hydrocarbons and it has been suggested that
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asphaltite is redeposited humic extracts derived from coal and plant
remains while others suggest that it was derived from petroleum and lost
hydrogen content from alpha radiation. In peneconcordant deposits,
such as Temple Mountain, asphaltite forms tabular bodies and is
coextensive with uranium, although the two do not always correlate.

In most occurrences in the San Rafael Uplift area, where taxpayer's
property exists, uranium is found as a urano-organic compound.

That is, the uranium molecules are dispersed in organic (carbon compound)
molecules.

Vanadium:

vVanadium is also a common occurrence in the San Rafael Uplift area.

But the grade indicated by the taxpayer appears excessively high

and the sampling method without merit. Nine random samples do not
yield enough data to assign value to an entire section of 640 acres.
Nor does the history of the area warrant the grade assigned by the
taxpayer. In a study by Warren Finch published in 1967 for the U.S.
Atomic Energy Commission, the approximate range in ratio of U3O0gto
V205for the Moss Back Member of the Chinle Formation in the San Rafael
area was 1:0.1 to 1l:1. See attachment 2. An average ratio would be 1:0.5
making the taxpayer's estimate considerably lower, at an average

grade of 0.062 V305.

IRS Position:

Taxpayer's use of the Energy Fuels pricing list quoted prices F.0.B. at the
Blanding buying station. This price quotation does not consider

mining costs, overburden removal, permitting, reclamation or transportation.
The columns on the buying schedule noting development allowance

and hauling do not represent these costs to taxpayer. The costs

in these columns are bonus payments that Energy Fuels pays in accordance
with an old schedule from the Atomic Energy Commission titled Form 5.

The Form 5 figures are used to make royalty payments in accordance
with AEC guidelines.

Therefore, some adjustment must be made for the development, production
and transportation for taxpayer's property. Costs of removal of
overburden by conventional truck shovel or scraper operation run
between $1.00 and $1.50 per cubic yard of material., See attachment 3.
The ore horizon would probably be produced by scraper to reduce
dilution of ore-bearing rock with surrounding material. These costs

are similar. Haulage costs run approximately $.20 per ton per mile.
See attachment 4.
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Bodell, Arden J. & Juanita M.
Year 1979

General:

Taxpayer has donated section 32, T 24 S, R 11 E, in Emery County,
Utah fo University of Utah College of Mines and Mineral Industries
in Salt Lake City, Utah. Taxpayer assigned a value of $1,225,672

to the mineral value of the property. Date of transfer was December

20, 1979.

Purpose:
m———

The purpose of this report is to estimate the fair market value of
the property donated at time of transfer.

Definition of Fair Market Value:

The fair market value is the price that a willing buyer would pay a
willing seller in an open market place with no undue stress on either party.

Taxpayer's Position:

Taxpayer has relied on a report titled Uranium Ore Reserves Engineering
Report by Pullman Torkelson Company, Salt Lake City, Utah dated

July 1977. See attachment 1. In the report, the author claims to

have defined 24,080 tons of ore bodies containing 0.05% U;0g Or greater with
an averadge grade of 0.124% U308(Uranium) and an average grade of 0.635%
V,0g(Vanadium) present in the samples taken.

The basis for the estimate of uranium reserves was gamma ray logging done by
Century Geophysical Company on 248 drill holes on the property. The
estimate of vanadium was made from nine surface samples taken in 1976.

The taxpayer added the vanadium percentage to the uranium percentage

on a per_ton basis and assigned a value of $50.90/ton taken from

Eneryy Fuels Nuclear, Inc. buying schedule based on December, 1979

NUEXCO prices at their Blanding, Utah buying station. NUEXCO prices

are accepted industry wide as a standard. The taxpayer multiplied

this $50.90/ton by 24,080 tons to arrive at $1,255,672 for the value

of contained minerals in the lease. See Attachment 1.

Uranium:

That 24,080 tons of material with a gamma count indicating greater

than 0.05% U50gis not disputed., The drill holes, although drilled in

a random pattern, were drilled and logged in a manner consistent with -
industry practices at the time. Interpretation of the gamma ray logs
was also done within acceptable limits. Ijowever, the data derived



Bodell, Arden J. & Juanita M.
Year 1979

from gamma ray logs must by necessity be compared to the lithology,
or the general character of the sediments, and a chemical analysis
of cores taken from the drill holes or the immediate vicinity of the
drill holes and ore horizons. This comparison is necessary due to
the limitations of present day technology to detect the presence of
uranium in a drill hole.

Uranium has two naturally occurring valence states, a reduced or
tetravalent state and an oxidized or hexavalent state, In its reduced
state, uranium is nearly insoluble, while in its oxidized state,

uranium minerals can be solubilized at low temperature by ground

water and transported away from its depositional site. Also associated
with uranium are thorium, radium, cerium, yttrium, nitrogen, helium,
argon and lead. The lead is present as the stable end product of the
radioactive disintegration of uranium. In the disintegration, ionized
helium atoms (alpha particles) and electrons (beta particles) are emitted.

The gamma ray scintillometer used by Century Geophysical is similar

to a Geiger-Muller counter, which reads gamma ray emissions only and
not alpha or beta emissions. The gamma ray scintillometer, therefore,
gives us an indication of the daughter products of the radioactive
decay cycle which uranium undergoes. When the uranium is still in
place, or in situ, and the gamma ray scintillometer indicates the
presence of the daughter products, the uranium is said to be in
equilibrium. When the uranium has gone into solution and been transported
away, the gamma ray counts will be the same as if the uranium were

in situ and the ore is said to be in disequilibrium. This most often
occurs in oxidized, near-surface zones where the deposit is subject to

water percolation and is quite common in western states type uranium
deposits.,

It is for this reason that a gamma survey must be accompanied by a
lithology and chemical analysis of the uranium host rock. Given the
near-surface nature of the Emery County property and the brief descrip-
tion of the rock type (conglomeratic sandstone, sandstone and limestone
pebble conglomerates) it appears this property could be subject to

a disequilibrium factor of unknown proportions.

Emery County has a long history of uranium production (the Hidden
Splendor Mine, Little Wild Horse Mesa, Lucky Stricke, Temple

Mountain, Dirty Devil, Green Tree Mine, just to name a few) which

came from the Morrison, Chinle, Wingate, Entrada, Moenkopi and Coconino
Formations. Most of the host rock types were sandstone, siltstone,
mudstone and conglomerates and much of the ore was found associated
with reduction agents such as carbonaceous material and asphaltite.
Asphaltite occurs as a hard black vitreous asphaltlike substance at
Temple Mountain in Emery County. Chemically, asphaltite is more
similar to coal than to hydrocarbons and it has been suggested that
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asphaltite is redeposited humic extracts derived from coal and plant
remains while others suggest that it was derived from petroleum and lost
hydrogen content from alpha radiation. In peneconcordant deposits,
such as Temple Mountain, asphaltite forms tabular bodies and is
coextensive with uranium, although the two do not always correlate.

In most occurrences in the San Rafael Uplift area, where taxpayer's
property exists, uranium is found as a urano-organic compound.

That is, the uranium molecules are dispersed in organic (carbon compound)
molecules.

vVanadium:

Vanadium is also a common occurrence in the San Rafael Uplift area.

But the grade indicated by the taxpayer appears excessively high

and the sampling method without merit. Nine random samples do not
yield enough data to assign value to an entire section of 640 acres.
Nor does the history of the area warrant the grade assigned by the
taxpayer. In a study by Warren Finch published in 1967 for the U.S.
Atomic Energy Commission, the approximate range in ratio of U30gto
V205 for the Moss Back Member of the Chinle Formation in the San Rafael
area was 1:0.1 to l:1. See attachment 2. An average ratio would be 1:0.5
making the taxpayer's estimate considerably 1lower, at an average

grade of 0.062 V305,

IRS Position:

Taxpayer's use of the Energy Fuels pricing list quoted prices F.0.B. at the
Blanding buying station. This price quotation does not consider

mining costs, overburden removal, permitting, reclamation or transportation.
The columns on the buying schedule noting development allowance

and hauling do not represent these costs to taxpayer. The costs

in these columns are bonus payments that Energy Fuels pays in accordance
with an old schedule from the Atomic Energy Commission titled Form 5.

The Form 5 figures are used to make royalty payments in accordance

with AEC guidelines.

Therefore, some adjustment must be made for the development, production
and transportation for taxpayer's property. Costs of removal of
overburden by conventional truck shovel or scraper operation run
between $1.00 and $1.50 per cubic yard of material, See attachment 3.
The ore horizon would probably be produced by scraper to reduce
dilution of ore-bearing rock with surrounding material. These costs

are similar. Haulage costs run approximately $.20 per ton per mile.
See attachment 4.



INCOME TAXES PAID BY JUANITA FOR 1982 and 1983 TAX LIABILITY:
1982

$227,311.94 Per income tax return. (Federal)

(8,964.51) IRS refund
17,053.91 State income tax return (amended)

235,401.34

1983

$3,222.88 Per income tax return (Federal)
(1,493.88) IRS refund

1,729.00

1982-1983 AUDIT ADJUSTMENTS

Amount Check Date Payee
854, 845,55 3814 12-29-86 IRS
3.433.48 3832 12-31-86 IRS
38, 344.00 3839 1-6-87 IRS
77 ,753.59 cC 4-9-87 IRS
1,131.95 4079 7-26-87 IRS
12.042.16 3815 12-29-86 State
423,681.07

NO INCOME TAXES WERE PAID BY ARDEN BODELL
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