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IN THE SUPREME COURT OF THE STATE OF UTAH

WELVIN A. COOK
WANDA G. COOK

PLAINTIFFS- RESPONDENTS . ‘ Case No. 15811

vs.
¥OEL L. CONK, et al,

DEFENDANT - APPELLANT

APPELLANT'S BRIEF

NATURE OF THE CASE

Plaintiffs - Respoﬁdeﬁts, Melvir; A, Conk é-md ‘;\’anda G Conk, his wife,
brmught an action in two c;nuﬁts against Appellant. One count was to
.‘,fnreclosé on a mortgage on t’he.real property oi; the Appellant, The }ies.p-mdent,s
joinecl.as defendants in this actiéﬁ; Lien holders Vera 0. Ceok (Baacher):
Thomson Electrical Co.; Lila A Conk, Janis B. Smith and Marbin Smith as
guardians ad litem for Caméron R. John, a nﬁnc;r; aﬁd Credit Bureaun of logan.
Defendants answered setting forth dn;:keted claims. In additinn Defendant
Vera 0. Cook cross- claimed for supporrt payments ciue since she last dockeded
a judgment for same,

In the second count Plaintiffs - Respondence set forth a claim for m-nev
lend to :f:ppellé.nt, which Appellant demed in his answer, but now concedes ad-
pitting to have paid twenty five hundred of this money to Responc;ents in one
lump sum,

RELIEF SOUGHT
Appellant m~tions for a new trial on all issues and before all litigants

and in addition requests the Crurt to consider Newly Discovered Hvidence,

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.

. S —



DISPOSITION IN THE LOWER COURT :
i

|

b3

The Tr1a1 Judge, Honorable VeNoy Christoffersen, found that Respanden
3
were entltled to foreclose mortgage, and ordered a sale and set forth the

priorities of lien holders. Additionally theCrurt granted Plaintifrs .

Res;pndents mytion for partial summary judgment nn thesecond count for

m~ney lent, and granted Co-Defendant Vera 0. Conk's cross claim for past

due support payments. These judgments were added to the list of liens

against the Appellant's property. l
Appellant had judgment set-aside for investiga ticn of fraud. The judge

sustained the judgment ruling on affidavits only. A new sherrif sale was

set and executed, funds distributed with notice of need of return of same

in event a new trial led to reversal,

|
l
l
1
1
|
i _ STATEMENT OF FACTS | . ' (
Appellant hag had difficulty engaging dependable council to represt.ent' '
him due to indigent circumstanees. On the occation of the foreclosure his }
legal council was not informed of the facts thus appellant was stipulated l
to facts adverse to his ease and c-ntra ry to his pleadings. :
Appellant is a farmer owning land irrigating 80 acres in Box Elder Ce. ;
On May 22, 1972 Respondent loaned $12,500.00 to Appellant to pay off |
existing debts. This note was retired rarked "paid" and in 1973 a new mote :
was drawn up by Respondent for $13,000.00 to be repaid over a ten year period.
In newly discovered evidence a third and subsequent mortgage vas found in
the form of an extension of time agreement or a new modus operandi.,
Oﬂly the second of these mortgages was considered ®efore the court as

follows:

This mortgage is given to secure the following indebtedness: Note on

. Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
. Library Services and Technology Act, administered by the Utah State Library.
tT Machine-generated OG-FQ-may contain errors.




loan to N.L. Cook of Thirteen Thousand and MNo/100 Dollars, said note .carrying
o date of Vay 22, 1972 and carrying a rate of 6% interest per annum to be paid
in ten equal installments at the rate of $1300.00 per year simple interest pay-
able quarterly. »

The Mortgaghr agrees tn pay all taxes and assessments on said premises and

a2 reasnnable attorney's fee in case of foreclosure, See Respondents exhibit "D

Thus we see that this mrtgage gave no right to accellerate the payments
in case of default,

In 1973 a hail storm totally destroyed the crops of Appellant who at the
same time was refused further credit by Respondent in which to purchase needed
sprinkler equipment. Neither would Respordent accept full return of the lnan
when tendered by way of a Federal Land Bank loan. Under these conditions the
Appellant tried unsuccessfully tn flood irrigate sandy land during 1973-74. In
the spring of 1975 Appellant leased his farm for three years.

In 1974 Respyndent lnaned Appellant additi—malv funds in which to purchase

main line Jburied and permanent 8”.‘p1'astié pipe.i o2 . (42,500,00 of wh‘ich was.

repaid in one lump sum.) The Appellant had also made some interest payments

on the first loan as shown by exhibit
In this time of hardship Respandent did not press for payments and refused
to accept offer of Appellant to return the lhan in full with all interest in
1974 and again in 1975. In each case the tender was rejected by Respondent
when he replied: "No, I don't need the money."
This failure to require payment continued by varinus wsivers and refusals
far another three years.
On January 8, 1976 in a newly discovered letter from Resprndent to the
Appellant he repeated his past lienency by writing:
"We want ynu te clear up all your debts as rapidly as prssible_and then
1t %ill be time ennugh for you tc start paying us off," Signed Mel and Wanda.
Appellant accepted this forebearance acting on it and implementing its .
PO o S iden e bod ol neeT SBBL, ok aRPREIER(HARRD PSR ST SoSLs HAl Seres
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pressing obligations, At the same time Appellant trusted word of Hesprmde“.h1
they would wait until other credit~rs were paid first, A Chattel Mortgape wa
|

given by Appellant unsnlicited to Respondent as further evidence of his intengs.
to complete an equitable settlement of all claims. This was accepteqd by the .
Respvndent in the same '=pirit It then became mandatory for Respondent t, Sipy ‘
each and every check from the farm pmduction which he faithfully did frep 19 |
thru 1977 handing the check back to Appellant each time saying: "Here, go and }
pay other people first,"

During this perind Appellant had to rely on his w-orking wife for housepols
expenses traveling to the farm in a 1963 Ford pick-up truck using furds mly ‘
recover from the losses from the hail storm and to pay pressing nntes and bills, |
Even while exercising extreme frugality farm taxes went unpaid for 197¢ addin
two payments with added costs which were finally made in November of 1977 all
of which was an added worry to the Appellant,

Under these conditions creditors whose payments were unfulfilled dncketed
Responden;:s foreclosure or were st.xed in and ®amyng the foremst was his ex:wife,
Vera 0. Cook(Baacher), who has keen well employed at around $15,000,00 per yean

Appellant was unable to get other work due tc his age of sixty years and
the necessity to work during the spring, summer and fall on thefarm,The year
1975 was a gond one as lessee spant his full time on lessors land, but in 1976
and 1977 production was a disappoinment since lessee tnok the most ofthe water
from the irrigation well to his adjacent land leaving Appellant's lard shrort on
irrigat ion water resulting in lew production.

In thelate fall ofl976 the Appellant was jailed for contempt for his fail-
ure to consistently pay child support while he claims they were paid at lesst I
part for many months during this period. Upon his release on afternoon of
December 10, 1976 he went directly to obtain council of attorney Omer call of
Brigham City who took tﬁe case on condition that Appellant would come Monday

morning December 13, 1976 and spend the day in preparation for the hearin?
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Respondent Melvin A. Cook did in fact phone Appellant at exactly 6:00 a.m.
on December 13, 1976 stating emphatically thus: "THERE KILL BEE NO FORECLOSURE...
come to Salt Lake City now andI will loan you sixty thnusand dollars te~ be re-
g-id in a year by your refinancing. Bring your farr deed and your wife Helen
as che will need tn sign papers." Appellant resmanded with the fnllowing:
1That is gond news. I don't have a deed just now but I do Fzve an abstract of
title from which a deed c-uld be made." To this the Resp~ndent replied: "Then
tring that."” Appellent said: "I have engaged an attnhrney fsr the hearing shall
I release him? " The Respondent, kelvin 4 Cnok rerlied: "7~u might as well,"
kithin twc hours time and at the Cross-road Texico 3ervice Statisn snuth
intersection in Brigham City Appellant phoned attnrney Call who said: " I'm
glad toc hear that there will befho foreclosure since I have nad no time to look
at the case and I am in no way prepared for the trial had it been held tn-
rorrow,"
Appellants _ then went directly to Respondents office in the Beneficial
- . .

. Life Tower 35 South State Street placing theAbstract ofTitle directly in tre -
hand of the Respondent who placed it in the right hand drawer of his desk,
Appellant returned to the same office s-me three weeks later for the express
purpose of recovering his abstract of title and this time it was located in
the office of Respcndents Attorney accross the hall in the same building.

Nothing but hollow promises and delaying tactics proceeded throughout the
remainder of the day to the effect that matters so important as had been
promised needed time to work them out. This Appellant clearly understcod
trusting explicitly in a long standing fidueiary relaticnship with the
respondent, At length Respendent said his council was in loalville and
he had called and w~uld nnt beback to Salt Lake until 11:00 p.m. and it then
would be necessary for the Appellants to remain overnight at the home of the
fespondents for thefirst time in history. His council did not retvrn that
night at all and ab-nut 9:00 a.m. December 14, 1974 Respandent announced: "I
Sponsored by the S.J. Quinney Law Library. Funding for digitization providedm&jtyte of Musepum anckléigrary Services
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seemed obvinus rushed to Brigham City Court house entering c-nfused dis"f'ient,d

surprised, uninformed as to their legal rights and entered the courthouse wit

out council of any kind,

i
Of these happenings Respondent has faithfully denied in continuous effay !

to defend the judgment he seized that day by circumventi-n,

Later Appellant shall demonstrate that basic cnntradictinns do in fact ey

in signed statements by letter and under Court Oath in Respcndents Counter- J‘
ffidavit presented before the Crurt of Box Elder Caunty Varch 10, 1978, 0n

ttat occation the District Judge had openly annmnunced earlier that judgment

would be by affidavit only, that testimony would not be allowed nor would the

|
Appellant tepermitted to cross-examine the Respondent. 3Since this was the essme‘

|
|
|
|

Appellant was denied his constitutional rights to a fair trial when the l

of Appellants defense acti»n to nbtain permission for certain supeona inform-

atinn defendant-Appellant was thus severely penalized.

ARGUKENT

POINT I

I
Plaintiff-Respondent circumvented the law, practiced fraud upon the court, misl '
the Appellant by use of artifice or trick representing that he need not prepare i

for the hearing as there would be none, siezing a judgment and otherwise generall

making a mcke'ry of justice. l

When Appellant realized he had been deceived by what he thought wasa lnyal ‘t
brother he immediately objected by using the word "trick" in a request for an® l
trial, The exact happenings of December 13 and lith 1976 are made available for ;
careful study

i
{
|
Appellant now seeks a new trial based on perjured affidavits before the |
Court and on Newly Discovered Zvidence contained in an amendment which was ‘

. pit of
rejected by the district judge. This rejection was contrary to the spiri

. s3] nature
federal rules of civil proceedure which permits amendmerts of a materid

to be accepted " anytime".

POINT II
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Muaeum an€ L|br96\(1§@r\més

Motivat mﬁ'bﬁﬁ%ﬁ%&ﬁgj@wﬁbﬁ@w/\@ foResponrd enthandhather

achine-generated OCR, maygontam errors.



- .

ratal defect appearing on the face of the mrtgage, L

Motivated by the fact that acceleration of the entire amount of ;t.he Urtgage
was contra ry to the terms of the mrtgage and thus improper as a matter of law
Rgspohdent and other litigants acted to prevent presentation of available defense
vy Appellant by means of deception and false imprisenment having never invest-
igated claims of Appellant that he was in very deed without means to supmrt
himself during this, his econnmic depression. The actions of Respondent on
December 13th andlith 1976 are thought to hzve keen mtivated not only by what
has already been related ®ut by a desire to prevent Appellant from seeking and
obtaining a continuance following his 30 days in jail.

The initial note of May 22, 1972 was exchanged on November 30, 1973 for
a Mortgage with installment payments and an express provisisn for foreclosure
upen default, Thus the parties modified the original note by a subsequent
agreement, This subsequent agreement while providing for foreclosure did not
provide for acceleration of payment upon default,

Upon failure to prov'it;e. for such a right no right exi.sts. In Bank v.
Boherty 29 Wash. 233, 69 P. 732 (1902) the Court held that where no provision
in the contract for accelera tion of principal upon failure to pay interest
that no right to acceleration and subsequent foreclosure could exist because
of failure to pay interest. See generally 54 A.L.R. 1230

In Walker Bank and Trust Company v. Neilson, 26 Utah 2d 383, 490 P. 2d

328 (1971) this Court said that an acceleration clause was not self-executing,
but that it was the mortgage option to declare the full amunt due. Since an
existant accelerati~n clause cannot operate unless exercised, one certainly
cannot be imposed when it does mnt exist. This is an axiom to the proposition
that there can Be no default until after the amount is due. Thus, the fore-
¢losure by the Resoondent if pmper at all sh-uld have been limited as a
matter of law to an action for amounts then owing and should not have been

allowed for amrunts not yet due,

Sponsored by the S.J. Quinney Law Library. Funding for.digitization provided by the Institute of Museum and Library Services
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FOINT III '

A statutory question is irvnlved in a waiver or extension ¢f time agreene,
reen

.t

submitted as Newly Discovered cvidence since it was accepted by Appellant, g
|

and his family as they snught a 11 memoranda, papers, letters and etc. relatey |
|

totally implemented, later forgotton having eluded thnroush search by sppellant

to the case, This particular letter was mvt remembered at the trial and was ot
recalled again until it was actually discovered after the trial.

This Extension of Time agrecment appeared in this letter dated January 8,
\

1976 and took the form of a new contract or new mndus operandi and the latest |

dated and is thus stated in clear and un uestionable terms as frllows: Me wart
you to clear up all y-ur debts as rapidly as mssikble, then it will be tine eps.
for Yyou to start rying us off." Record P, 129, Three months later Resnoondent
declared the entire am~unt due and subject tn foreclosure. The Appellant was
surprised and because of theshort time and the amrunts accelerated he could mot
then tender the amount due.

The District Court erred in not holding that by such continual forebearance
the Respondent thus waived their right if any existed to accelerate the amount

due and to foreclosre the peoperty.

In American Savings and Loan Assoc. V. Blomquist, 21 Utah 2d 239, 45 P, X

1968. tnis . Court said th at waiver of the default may preclude the party fron
acceleration of the indebtedness, Although in that case there was no basis for
the claim of waiver, but in this case there was substantial evidence to sh¥ that
the kespondents did in fact waive the default. The rule expressed by Blomauist
supra is that a waiver must be an intenti~nal relinouishment of a known right,
distinctly made expressly or impliedly.

The letter of January 8, 1976, expressly waives the default for the present
and for sometime in the future. The four year perind of forebearance without

: . . . . - $ er
demand, but with reassurances is of itself significant evidence of a walvel.

The refusal of yendered paymants or full repavment in 1974 and again 1975 are
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ﬂlrthex" e;ridence of Respondents intent to w;ivé the debt,
In the winter of 1976 a time when the money earned from the farm was spent,
the Appellant was in a position of having relied on the waiver and was unable to
cure his default after the acceleration was made. The waiver having been definite
then, as @ matter of equity and according to Blomquist, supra the Respondent should
have been estopped from accelerating the amrunts due and from thus benefiting from
their past waiver of complaince, Payments were due yearly in May and heving waived
them in early 1976 Respondent should have given until May 1977 before default and
foreclosure could lbe sought, The waiver havifig been definite, knowing and inten-
tional there was no right to demand payment at that time, and no right to accelerate
the debt(had the agreement provided for such a remedy which it did not.)

This rule is consistent with that ofother jurisdictisns. I n Cambell v, Werner,

Fla,232 So. 2d  {252) (1970) the Court citing cases said:

The decisions disclose that foreclosure on an accelerated basis may be denied
vhere the right to accelerate has been waived or the mortgagee estopped to assert it,
because of conduct of the mortgagee from which the mortgasor..reasonably could assume
that the mortgagee, for or upon a certain default, w-uld not elect to declare the
full mrigage indebtedness to be due and payable or foreclnse therefor;....

In D'Orazio v Mascianto, 345 Pa. 428, 29 A 2d 43. (1942) +the Court held the

mrtgagee was precluded from foreclosing the mortgage by a written agreement allow-
ing the principal to be paid when able if the interest were paid.

Waiver by agreement has been found to be effective as to past defaults or
to those occuring before notice has been given of an intention to insist upon
strict performance in the future. See 148 A.L.R. 686 at 690 citing cases.e.g.

Lettereri v. mistretta 102 N.J. Eq 1, 139 A 514 (1927) where an nral agreement

for payment of interest semi- annually instead ofquarterly waived the right to
Fequire quarterly payments without giving notice oi‘ﬁ.ntent to insist on strict
performance, See also 97 A.L.R., 2 d 9 °8 at 1007 an dcase cited.
Appellant was given no notice of an intention to depart from the past acts
o ferrhesrance Jonuifrom sihebmaj verdng ticeigivenpinidshe, ket ben efimatsTeati T, Services

4 Library Services and Technology Act, administered by the Utah State Library. .
here was no right to forecldsehipagedersiedtheR past cdedawlts; those defaults having
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been waived, and no natice of strict performance in payment of intereri ny ol
{

payments having been given,

Extensinon of Time is binding ~n mortgagee and may be asserted by o rtpag.
as well as by the purchaser of the mrrigaged property vwhy has assumed the p.
gaged debt, 115 a.L.R. 1038,1054,1055 To give such an Dxtension of Tir
and then to foreclose is tandamhunt to fraud 1154.L.R. 1038, This is cspeciy
true where Appellant offered to pay the debt, accepted the extenczion, acteqd o
using his means to 2bide by its terms,

Demand note came due after first default in payment. Respondent did nnthir
about it for four years then before the term of the myrtgage the Respondent ue
a newly created situation had a legal right to then and there foreclose, but
instead of insisting upon that right, he entered into a written concession for
the payment of the balance due which crncession contained within itself the s
conditions upon which parties on the one side extended and on the other side
accepted the c~ncessions which created a new mrdus operandi. See 115 A.L.R, 103

By such representation to the effect that the time to pay was to be extended, te

may not thus take advantage of him by declaring the whole mrrtgage due. It wnl

be ceontrary to =quity and good conscience to allow such a result. This would &
especially true where mortgagor offered to pay the mrrtgage. See 124 A.L.R. 103

Appellant used reasonable diligence to discover and produce evidence at the
trial. Failure to do so was not the result of negligence and had the newly dis-
covered evidence keen before the crurt in all likelilood the verdict would have
been different,

Due to a series of unavoidable circumstances surmunding the trial Appellart
was surprised, misled, and acted contrary to what he otherwise would have done
relying on a strong fiduciary and confidential relationship to the effect that
there would be no f-reclnhsure and was injured thereby.

Urder Utah Code Rule 59 (a) an insufficiency of evidence where verdict ¥
plainly wrong in light of newly discovered eviderce sufficient t» materially

. . : t
affect results in a new trial warrents Court to set aside the verdict Jjudgmen
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FOINT TV
Perjured testimony under oath and evidences of miseonduct of other litigants
is brought out in the following counter-affidavit before the Caurt,

“I am pleased that you are taking c-nsiderable pride in making your farm
venture pay off, and especially what y»u have dane with Boyd Varktle..to get |
everything under Boyd and raise such a2 fine, large beet crop. I surely wish you |
success." See Par 3 of Letter dated Janvary 3, 1976

In contrast: "Prisr to January 1976, plaintiffs were aware that defendant
Noel L. Crok was not managing and farming said real property in such a manner as
to enable him to pay his debts and plaintiffs did enc~urage said defendant to
my his other debts bef-rre paying plaintiffs.,.,." See par. 12 Respondents Counter Aff:

Trus we see the waiver supported again but two opposing prints of view, ‘

Again Appellant represented in reviewing happenings of Decemkter 13, 19764
that Respondent reaquested bringing the Abstract of Title tn Salt lLake City
placing it in thevery hand of Respondent at his office. In Respondents Counter-
affidavit he states: "When affiant asked defendants if they had brought title
to their property with them, Noel L. {ook said that he could n-t find it."

This was a perjured statement since it had been discussed earlier that day
and why the cuestinn at all if Resp-ndent had not been informed earlier that
day as t» a new course of action and the need for the title, The district enurt
totally failed to put together the simplest construction which is one main assign-
ed duties of courts of equity when real property is invelved.

Another example ofperjured testimony Respondent said: None of the sums loaned
by plaintiffs to defendant Noell. Cook as aforesaid were repaid and on or about
the 25th of March, 1976 plaintiffs filed suit against defendant Noel L. Cook
and the other parties above named seeking in Count I of their enmplaint to
foreclose the myrtgages referred to in par. 3 and 4 hereof and in Count II
to collect the amount referred to in paragraphs 5 hersof." See par 6 Crounter Ai—'Ffi,

Amounts paid aee on exhibit The latest agreement was a waiver

or extensi-n of time.

Thereafter, plaintiffs learned thr-ugh discussi-ns with crediters of
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money coming to Appellant was being used to pay his bills.

Respondent wrote: "After the 8th day of January, 1974 but befare the Com. ]

encenment nof this action, affiant learned that said real prperty was being sy)q

at a foreclnsure sale, whereupsn affiant caused his 2ttrrrney th contact the .

attorney for the party wh- was causing said mperty to ke s-ld and to persuade |
(1)

him ...(toward cnnsolidati»n) See par 15 C.A.

Fact was Appellant told Respondent that Family Services was foreclhsiy
and asked Hespondents advice as to what he thought Acrellant should do about it,
Respondent said: "Tie um Tour ovroperty and don't contest the court cases, " Late
Respondent sued all the creditors in on the action to clear the title,

Appellant then torrowed $1234.,00 from the Bear River State
Bank paying off Family Services even though Appellant had mid three years lnngerl
than needed for his daughter Carolyn, and had actually built up a credit, Respond*
then said about the payment to family services "hy did you do that?

Problems which Resp-ndent encountered and discussed in paragraphs 22 and %:
his counter-affidavit are thhse which Respsndent shnuld have w-~rked out ahead of
the ann~uncement that "There would be no foreclosure," The fact that it did not
work out for Respondent was nnt the fault of the Appellant but defendant had put
his trust in the promises dismissing his e~uncil supprrted by Respondent to do
resulting in igury and harm to his cause and hardship in meking a living,

No attempt at settlement either in Salt Lake City or at the court house
far as Appellant was involved was given. Appellant was excluded and any discussit
going on were behind closed doors. See par. 29 cymnter-aifidavit, Resp-ndent phrtt
an attorney to represent Appellant vhen he arrived at the Court House, but this
attorney was not jnformed as to facts and Appellant was stipulated to facts

adverse to his case and contrary to his pleadings,

POINT IV ?

EVIDENCE THAT OTHER LITIGANTS KNEW OF FATAL DEFECT AND ACTZD TO HINDER APPELLAVT

s d
Attorney for Vera 0. Cook who was himself to profit by the foreclosure &
. . ’ d it
-Sponsored by the S.J. Quinney.Law Library..Funding for di t|zat|on vid q mth SEHE apgtlflremendnfoss
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41 4pPTOPT tate time to jail Appellant mmedlately before the tnal for t};irty days

‘Especia]-l:" where it is the duty of an attorney to know the strengths and the weak-

‘n65505 of a contract some concern should be involved in mtive in this case.The

vords used by this attorney before the district judge of the case was that Noel L,
Cook Was hiding money. He knew this to be false when he made it.

inother litigant Smith Vs Cook there is fraud involved in State Farm Ins,
group claiming thousands of dollars in medical and dental bills fr~m a cnllision
vhere kr s Smith ran brmadside into the pick-up truck of Appellant t~talling it out
wen it was junked for $25.00 . This sh~uld be looked upyn with suspician when in
fsct ¥rs. Smith said at dite of wreckage and collisimn: 'let's each take care of
otr ~vn d-mage since no one has been hurt and €ng prevented each nne of us from

seeing the other,”

POINT V
livorce decreee provided no lien on the real property in this actisn and a judgment
should nnt be permitted to determime the contract or supercede it, Vera O. Cook took
her lien on other property which she and Appellant acquired together.

The judgment by the lower court for child supp~rt v;hen visitation rights are
denied and when father is without income was improper.

Appellant has been without sufficient income to provide for himself since the
entry of her divorce which she alone wanted when A ppellant lsst his teaching jok.
The district Court nevertheless granted a judgment for support for the period of
the last judgment to the time of the trial, Appellant denied that he had sufficient
income to pay the support payments of $100.00 per mrnth.

The inability to be able to make payments because of lack of income is a proper
Wsis for excusing contempt or i‘or reducing the amount of supprrt to be paid. For

example, in MacDonald v Superior Court, 40 Cal. APP 2d 517,104 P. 2d 1071(1940)

- the Court ordered the trial Court to hear such mtinn based on the fact that the

]

husband was unemployed while the wife was employed with a satisfactory income. This

rule has been followed in a majsrity ~f cases. See 6 A.L.R. 2d 8.5
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There are numer-us Utah cases dealing with the authority of thel~urie [

reduce support decrees in accordance with the provisisns of U.C WA (1953) § o4
S

when there are changed circumstances. See e.8. Columbo v \Valker Bank and Trye -
B LR CL\

26 Utah 2d 350, LRG P 24 998 (1971); Peters v Peters 15 Utah 2d 413, 39, P, 2
71 (196L4)

In Earl v £arl 17 Uta.h 2d 156,L06 P, 2d 302 (1G665) this Zeurt said that o
proper circumstances a Court might make payments for cupport dependent upon g
custodian making the child available for visitatisn rights.

In this case, the Respondent Vera 0, Caok (Baacher) wife, has arbitrarily
refused summer visitation rights given by divorce decree for Up to six vieeks, -
Appellant father. In addition, other rights of visitation were refused basei,
a claimed need for prior notice. under such circumstances theCourt erred in:
£xcusing the failure to pay. This is particularly so where the ex-wife iswl
emplryed while the father is heavily in debt and unable to abtain sufficient i

fr~m his farm to meet his own needs,

FOINT VI
Evidence of abuse of discretion is shovn below:

a. Judge refused to accept an only amendment which vinlates
the spirit of the federal rules of civil pmceedure,

b, At no time was Appellant permitted to take the witness stand to
present an available defense.

c. The judge refused the ippellant opportunity sought to cross-e-
the Respondent in set-zside hearing on fraud without a jury whe:"
the sole purprse was to obtain permission of Resprndent for cers
supeona information essential to his defense.

d, The judge made little effort at simple construction of cill‘cw‘:)—
stantial evidence in possible fraud which vinlates the princip
duty of ccurts of enuity dealing with real property.

|

e. Early in the h earing the judge stated that he was ready at ”*;
time tn rule on the case thus printing up prssible bias, prei
and which he was not able to overcome, i

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Libra{g Sl,eﬂlﬁe&uﬂi :
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pistrict Crurt in laran, Utah by all the docketed claims except one against him.
Due to indigency and negative rating given by a litigant Credit Bureau f,i‘ Logan
Appellants financial ability was impaired printing up a weakness of our Court

system.  This resultcd in bias of the judge toward the appellant,

Under Utah Rules of Civil Froceedure Rule 59 New Trials: Amendments of
judgments the grounds for a New Trial are set forth,

(1) Irregularity in the preceedings of the Court, jury or
adverse party, or any order of the court to atuse of discretion by which either
party was prevented {rom having a fair trial.

() Accident or surprise vrich ordinary prudenne could not
have guarded against,

(L) Newly digovered evidence, meterial for the party meking
the application which he could not, with reas~nable diligence, have discovered

and produced at trial,

Appellant presented to thelrial Court evidence of his detention in jail
on contempt prior to the hearing, of Respondents false representation of settle-
ment, of his inatility to participate at the trial, in his inadequate attempt to
represent himself, and further evidence ofthe Respondent's waiver of compliance
with the terms of the mortgage.

The pr oper presentation of this evidence at a new trial would have presented
to the Court the question of whether Respondent waived his rights to accelerate
and foreclose. The évidence showed that the failure t~ properly present this
issue was due to Appellant's last minute atterpt to obtain an attorney and his
lack of preparation. He tried unsuccessfully to obtain said cruncil while in
jail as evidenced by a call to a Clearfield, Utah Attomey who refused for econ-
oric reasons. The poor presentation was due to the short time between trial
and his release from jail and suggestions of settlement which caused Appellant ,
elready pressed for money to release his attorney obtained December 10, 1976
or onie business day kefore the trial doing this with the statement of Respondent

Spons}g:edgby the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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i

The Court with this evidence constituted "Irregularity in thepmceedings { |
. o

the Court.. by which..(2) party was prevented from Laving a fair trial n

Furthermore, the letter of January 8, 1976,made definite allegatinng of

forebearance that were otherwise mere allegations by Appellant. Thus under b
Suk-

division (4) of Rule 59 the new evidence presented made a material difference ;i
in

the case since this was Appellantt!s main defense,

In Van Dyke v, Qgden Savings Bank » L8 Utah 605, 161 P, 50 (1916) tre Court .
said that where such evidence makes clear that which, without it, was obscure ay
extremely doubtful, especially where it is direct....then a new trial should he
awarded. In this case the letter tn Appellant fr-m Respondent was direct evideny’
of past waivers which were material part of Appellant's defense.

Unfortunately this evidence was nnt properly presented to the trial Court,
Such a failure was excuseable where it was czused by misrepresentations by the
other party that there would be no f~reclosure end that there would be another plan}i
of repayment and where the C9urt was fully aware of Appellants inadequate represer

ation of his case and need to obtain pmper council,

Appellant should be awarded Attomey's fee necessary to bring this appeal.

In Swain v Salt Lake Real Estate and Investment Co., 3 Utah 2d 121, 279 P A

709 (1955) this Court said that the awarding of attorey's fees on appeal is dis- 1

cretionary with the C~urt. Such discretion is to be exercised in light of the

equities of the case, :
Appellant has been forced todo without proper representation because of lack

of income while being charged with the attorney's fees for the Respondents.

|
The little money he had, being inthe land to be foreclosed, Appellant was f orced |
by the terms of the contract to finanee his foreclosure when he couldn't borro¥

enough money to cure default or defend himself had he been given the opportunitye

Based on the argument of Appellant setting forth the improper and unlavful
!5‘
- nature of Respondents foreclosure, the Appellant asks the Churt to award attomey
Songreeisbytibe Appelilasyt-aforbrher Weddr disitration denyed bt feresitge geldgsdon Res ponderser{Rls
i Library Services and Technology Act, administered by the Utah State Library.
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CONCLUSION

In the set-aside of judgment on hearing on fraud withsut jury the judge
and trial court erred in pre-announcement that judgment would be by affidavit
only. The judge stated early in the hearing that he was at that time prepared
to rule on the case thus pointing out a pre-judgment prompted by prejudice,

Appellant was denied acceptance of an only amendment, Not

. permitted to cross-examine the Respondent and was denied opportunity to
testify.

Appellant was clearly misled due mainly to a reliance on a strong fid-
uciary and brotherly relationship where wrongdoing was easily accomplished,

As a matter of law trial court erred in allowing Respondent to accelerate
pyments and toforeclose when there was no provision in the mortgage for it.

Newly discovered evidence must be heard in the district court where it is
material and holds a possibility of reversal.

Tortfeasor activity permeates the entire case mtivated by error affecting
substantial and constitutional rights of Appellant adversely.

Finally the trial court erred in awarding judgment for support to
Respondent Vera 0. Conk (Baacher) when Appellant was without income and was
being denied his proper visitation rights,

Right of all parties intermingled with injustice and interdependant due

to tort activity and the need to protect deed nf trust for benefit of the

principal myrtgage hnlder.

Respectfully submitted:
)3ZZT5%ff /Zkf,/éQZ?Z77ég; :
a/;é%/p/
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