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STATEMENT OF JURISDICTION 

This Court has jurisdiction pursuant to Utah Code Ann. 5 78A-4-103(2)(j), as this 

matter was appealed to the Utah Supreme Court from a final judgment of the Third 

District Court (R. 41 1-12,l Addendum Exhibit 1.) The appeal was transferred by the 

Utah Supreme Court to this Court. (R. 34-35 (Case 2321).) 

STATEMENT OF ISSUES AND STANDARD OF REVIEW 

1. Whether the trial court incorrectly exercised its authority in: (a) denying 

the motion filed by RespondentIAppellant UBS Financial Services Inc. ("UBS") for sum- 

mary confirmation of a certain arbitration award (the "Award) that was entered in favor 

of UBS by the three-member arbitration panel duly appointed by the Financial Industry 

Regulatory Authority ("FINRA) and agreed upon by both parties; and (b) granting the 

motion to vacate the Award filed by PetitionerIAppellee Thomas G. Hicks, I11 ("Hicks") 

on the sole basis that the trial court disagreed with the arbitrators' decision not to grant 

Hicks' request to depose UBS's custodian of records. UBS addressed this issue below in 

its Motion for Summary Confirmation of Arbitration Award and supporting 

memorandum. (Memorandum Supporting UBS's Motion for Summary Confirmation, R. 

96- 122.) 

1 This appeal is taken from two consolidated actions: Third District Court Cases 
08090 1999 (" 1999") and 08090232 1 ("232 1"). When the district court numbered the 
record, the court started at page 1 in each file. Therefore, the record page numbers 
overlap. (For example, there are two distinct pages in the record bearing the number 10.) 
Because the record for Case 2321 contains only 36 pages and the vast majority of the 
record citations in this brief refer to the record from Case 1999, the few citations to Case 
232 1 are expressly noted in the text. 



In reviewing a trial court's order confirming, vacating, or modifying an arbitration 

award, the appellate court grants no deference to the trial court's conclusions of law. 

More specifically, the appellate court's "scope of review is limited to the legal issue of 

whether the trial court correctly exercised its authority in confirming, vacating, or 

modifying an arbitration award." Softsolutions v. Brigham Young University, 2000 UT 

46, 7 12, 1 P.3d 1095 (citation and internal punctuation omitted). 

DETERMINATIVE PROVISIONS 

78B-11-118. Witnesses -- Subpoenas -- Depositions -- Discovery. 

(3) An arbitrator may permit any discovery the arbitrator decides is appropriate 
in the circumstances, taking into account the needs of the parties to the arbitration 
proceeding and other affected persons and the desirability of making the proceeding fair, 
expeditious, and cost-effective. 

78B-11-124. Vacating an award. 

(I) Upon motion to the court by a party to an arbitration proceeding, the court 
shall vacate an award made in the arbitration proceeding if 

(a) the award was procured by corruption, fraud, or other undue means; 

(b) there was: 

(i) evident partiality by an arbitrator appointed as a neutral 
arbitrator; 

(ii) corruption by an arbitrator; or 

(iii) misconduct by an arbitrator prejudicing the rights of a party 
to the arbitration proceeding; 

(c) an arbitrator refused to postpone the hearing upon showing of suf- 
ficient cause for postponement, refused to consider evidence material to the con- 
troversy, or otherwise conducted the hearing contrary to Section 78B- 1 1- 1 16, so 
as to substantially prejudice the rights of a party to the arbitration proceeding; 



(d) an arbitrator exceeded the arbitrator's authority; 

(e) there was no agreement to arbitrate, unless the person participated in 
the arbitration proceeding without raising an objection under Subsection 78B-11- 
116(3) not later than the beginning of the arbitration hearing; or 

(f) the arbitration was conducted without proper notice of the initiation 
of an arbitration as required in Section 78B-11-110 so as to substantially prejudice 
the rights of a party to the arbitration proceeding. 

78B-11-116. Arbitration process. 

(I) An arbitrator may conduct an arbitration in a manner the arbitrator 
considers appropriate for a fair and expeditious disposition of the proceeding. The 
authority conferred upon the arbitrator includes the power to hold conferences 
with the parties to the arbitration proceeding before the hearing and, among other 
matters, determine the admissibility, relevance, materiality, and weight of any 
evidence. 

(4) At a hearing under Subsection (3), a party to the arbitration pro- 
ceeding has a right to be heard, to present evidence material to the controversy, 
and to cross-examine witnesses appearing at the hearing. 

STATEMENT OF THE CASE 

Nature of the Case 

This appeal arises from the trial court's decision to vacate an arbitration award 

unanimously entered by a three-member panel appointed by the Financial Industry 

Regulatory Authority on the sole basis that the arbitrators purportedly denied Hicks 

certain discovery. 

On July 14, 2006, UBS filed a Statement of Claim with FINRA to recover the 

amounts due and owing on certain loans that Hicks had failed and refused to repay. 



(Statement of Claim, R. 189-246.) Hicks had previously agreed to arbitrate any and all 

disputes with UBS and, in so doing, acknowledged in writing that his ability to conduct 

depositions and obtain other discovery would be more limited in arbitration than in court 

proceedings. (See Forms U-413080, Add. Ex. 2, R. 142-61, especially R. 150,15, and R. 

1607 1 4) 

On September 7, 2006, Hicks, by and through his counsel, filed an answer with 

FINRA containing, among other things, counterclaims for allegedly unpaid investment 

banking referral fees. (Answer to Statement of Claim and Statement of Counterclaim, R. 

248-56.) Hicks also filed a uniform submission agreement in which he voluntarily 

submitted the entire controversy to arbitration, consented to FINRA7s rules and 

procedures, including its discovery rules, and agreed to abide by and perform any awards 

rendered by the arbitration panel. (Submission Agreement, Add. Ex. 3, R. 258-59.) 

Following a year and a half of proceedings, including extensive and protracted dis- 

covery, the arbitrators conducted the evidentiary hearing in Salt Lake City on November 6, 

7 and 8, 2007. (See Amended Award, Add. Ex. 4, R. 329.) The arbitrators awarded UBS 

the sum of $647,362.56, representing the full principal amount due and owing on the EFLs 

plus interest, and awarded Hicks the principal sum of $161,128, representing certain 

investment banking referral fees.2 (a at R. 324-3 1.) 

2 The arbitrators initially issued the Award on or about November 15, 2007. On or 
about January 4, 2008, the arbitrators issued an Amended Award that included a 
provision setting off the amounts it awarded to UBS by the amounts that it awarded to 
Hicks. (Add. Ex. 4.) 



Course of Proceedings and Disposition Below 

On February 4, 2008, Hicks filed a petition and motion to vacate the   ward.) 

Meanwhile, on February 8, 2008, unaware that Hicks had filed a motion to vacate, UBS 

filed a separate petition to confirm the Award. (R. 1-12 (Case 2321).) The two matters 

were consolidated before the Honorable Judge Robert P. Faust. On April 8, 2008, UBS 

filed its Motion for Summary Confirmation of Arbitration Award. (R. 96- 122.) 

After the trial court heard oral argument on June 13, 2008, it issued a Memo- 

randum Decision, dated July 8, 2008, in which it denied UBS's motion for summary 

confirmation of the Award and granted Hicks' petition to vacate the Award. (Memo- 

randum Decision, Add. Ex. 5, R. 372-76.) On September 30, 2008, the trial court entered 

a final order stating that Hicks "was denied critical discovery; denied the opportunity to 

present material evidence; and denied the opportunity to adequately cross-examine 

witnesses, all of which substantially prejudiced Hicks' rights during the arbitration 

proceeding." (Order and Judgment, Add. Ex. 1, R. 411-12.) The trial court never 

specifically identified any discovery that Hicks was allegedly denied. (See id.) 

On October 24, 2008, UBS filed a Notice of Appeal indicating that it was ap- 

pealing both the trial court's decision denying UBS's motion for summary confirmation 

and the trial co~r t ' s  final order and judgment vacating the Award. (R. 4 13 - 15 .) 

3 Hicks' initial Petition and Motion are not in the appellate record, though they 
appear on the district court docket report for Case 1999. Hicks' Amended Petition and 
Motion to Vacate Arbitration Award appears at R. 6-2 1. 



Statement of Facts 

A. The FINRA Arbitration Process 

The Financial Industry Regulatory Authority ("FINRA), acting under the super- 

vision of the United States Securities and Exchange Commission, is the largest non- 

governmental regulator for all securities firms doing business in the United ~ t a t e s . ~  (t& 

generally www.finra.org.) In fact, FINRA oversees over 5,000 brokerage firms, approxi- 

mately 172,000 branch offices and more than 676,000 registered securities 

representatives. (Id.) FINRA also operates the largest securities dispute resolution forum 

in the world, the purpose of which is to efficiently and expeditiously resolve employ- 

ment, business and investment disputes related to the securities industry. (See generally 

http://www.finra.org/ArbitrationMediation/index.htm.) FINRA recruits, trains and mana- 

ges large rosters of neutral arbitrators selected from a diverse cross-section of profes- 

sionals with knowledge and experience in the securities industry. (Id.) 

In accordance with the legislatively-enacted FINRA arbitration process, discovery 

is more limited in FINRA arbitration, thereby providing for the speedy and efficient 

resolution of disputes. FINRA7s Code of Arbitration Procedure ("CAP") requires, for 

example, that requests for documents and information must be "specific and relate to the 

matter in controversy." t& FINRA CAP Rule 13506 (Add. Ex. 6). Requests for 

information must be "limited to the identification of individuals, entities, and time 

periods related to the dispute" and be "reasonable in number." Id. Information requests 

4 FINRA is the successor to the National Association of Securities Dealers 
(NASD). 



must not "require narrative answers or fact finding." Id. Standard interrogatories are not 

permitted. Id. 

Moreover, depositions are "strongly discouraged in FINRA arbitration. See 

FINRA CAP Rule 13510 (also included in Add. Ex. 6). The arbitrators may permit 

depositions only in the following "very limited circumstances: 

To preserve the testimony of ill or dying witnesses; 

To accommodate essential witnesses who are unable or 
unwilling to travel long distances for a hearing and may 
not otherwise be required to participate in the hearing; 

To expedite large or complex cases; and 

If the panel determines that extraordinary circumstances 
exist. 

Id. 

FINRA7s Arbitrator's Manual instructs the arbitrators to carefully exercise their 

judgment when considering a party's request for depositions and cautions them to bear in 

mind that arbitration should be efficient and expeditious: 

The effective use of discovery tools such as depositions rests 
in the careful exercise of judgment by the arbitrators. Care 
should be taken to avoid unnecessary expense or burdens to 
the parties and to avoid unnecessary delay. 

See The Arbitrator's Manual, August 2007, at p. 12 (Add. Ex. 7). 

B. The Parties' Arbitration Agreement 

On or about September 14, 2000, UBS hired Hicks as a Financial Advisor in its 

Salt Lake City, Utah branch office. (Declaration of Thomas G. Hicks, 111, 7 2, R. 23.) In 

connection with his hiring, Hicks executed a Form U-4, in which he agreed "to arbitrate 



any dispute, claim, or controversy that may arise between me and my firm . . . that is 

required to be arbitrated under the rules, constitutions, or by-laws of the [self regulatory 

organizations, including the NASD] indicated in item 11 . . . ." (Add. Ex. 2 at R. 150.) 

At or around the same time, Hicks executed a Form 3080, in which he 

acknowledged that discovery is more limited in arbitration and that he would have only a 

very limited ability to have a court vacate an arbitration award: 

Arbitration awards are generally final and binding; a party's 
ability to have a court reverse or modify an arbitration award 
is very limited. 

The ability of the parties to obtain documents, witness 
statements and other discovery is generally more limited in 
arbitration than in court proceedings. 

(Add. Ex. 2 at R. 16 1 (emphasis added).) 

C. The Commencement of the Arbitration 

UBS advanced two Employee Forgivable Loans ("EFLs"), totaling over $1.2 

million, to Hicks over the course of his employment with UBS. (See Promissory Notes, 

R. 163-81.) Each EFL was memorialized in a promissory note, which provided, among 

other things, that the EFLs were to be forgiven in equal annual installments for as long as 

Hicks remained employed by UBS. (Id. at R. 163, 173 .) Each note also provided that, if 

Hicks' employment with UBS were terminated, whether voluntarily or involuntarily 

(other than by reason of disability or death), all unforgiven amounts shall immediately 

become immediately due and payable. (Id.) 

On February 27, 2006, Hicks resigned from UBS and joined Morgan Stanley. 

(Hicks Decl. 7 6, R. 24.) At the time, Hicks owed UBS the net principal balance of 



$647,362.56 on the EFLs. (See id. 7 7.) Although he resigned from UBS to join a 

competitor firm, Hicks failed and refused to repay the loans to UBS. (% Statement of 

Claim, R. 189-95.) Per the parties' arbitration agreement, UBS filed its Statement of 

Claim with FINRA seeking to recover the amounts due and owing on the EFLs. (Id.) 

In response, Hicks, who was at all times represented by counsel, filed an answer 

with FINRA containing, among other things, counterclaims for allegedly unpaid invest- 

ment banking referral fees. (% Answer to Statement of Claim and Statement of 

Counterclaim at R. 25 1-59.) Specifically, Hicks claimed that he had referred two invest- 

ment banking clients to UBS: Extra Space Storage and Infinite Energy. (Id) Hicks 

sought referral fees in addition to those that UBS had already paid him with respect to 

transactions involving UBS and Extra Space Storage. (Id.) Hicks also sought referral 

fees in connection with a purported transaction between UBS and Infinite Energy, for 

which UBS had declined to pay Hicks any referral fees because that transaction was 

never completed. (Id.; see also Affirmation, Add. Ex. 8, at 7 7, R. 290.) 

Hicks also filed a uniform submission agreement in which he voluntarily sub- 

mitted the entire controversy (including his counterclaims) to arbitration, consented to 

FINRA7s rules and procedures, including its limited discovery rules, and agreed to abide 

by and perform any awards rendered by the arbitration panel: 

The undersigned parties hereby submit the present matter in 
controversy, as set forth in the attached Statement of Claim, 
answers, and all related counterclaims and/or third party 
claims which may be asserted, to arbitration in accordance 
with the Constitution, By-Laws, Rules, Regulations, and/or 
Code of Arbitration Procedure of the sponsoring organization. 



The undersigned parties further agree to abide by and 
perform any award(s) rendered pursuant to this Submission 
Agreement and further agree that a judgment, and any interest 
due thereon, may be entered upon such award(s) and, for 
these purposes, the undersigned party hereby voluntarily con- 
sents to submit to the jurisdiction of any court of competent 
jurisdiction which may properly enter such judgment. 

(See Uniform Submission Agreement, Add. Ex. 3, at 7 4, R. 258 (emphasis added).) 

FINRA appointed an arbitration panel consisting of three attorneys who were 

highly qualified and had expertise in the securities industry. (See Amended Award, Add. 

Ex. 4, R. 330.) Both parties, including Hicks, agreed to and confirmed the three-member 

arbitration panel. (See Scheduling Order, R. 26 1; see generally Amended Award, R. 324- 

Hicks, who was represented by counsel in connection with the arbitration 

throughout its pendency, voluntarily and fully participated in the arbitration and never 

claimed that his counterclaim should be litigated in a court of law, never requested that 

the arbitration panel grant him leave to file his counterclaim in court and never applied to 

any court for a stay of the arbitration or for a ruling that his counterclaim was not subject 

to arbitration. (See Answer, R. 248-56; Uniform Submission Agreement, Add. Ex. 3, R. 

258-59; Amended Award, Add. Ex. 4, R. 324-3 1.) 

D. Discovery in the Arbitration 

Although Hicks now claims that he was denied the ability to conduct discovery in 

the arbitration, that contention is entirely unsupported and belied by the record. In fact, 

despite the more limited nature of discovery in FINRA arbitration, the arbitrators went to 



great lengths in providing Hicks with the ability to conduct the type of discovery not 

typically permitted in arbitration. 

For example, in his counterclaim, Hicks alleged that David Reynolds, a former 

UBS employee whom UBS did not identify as someone having relevant knowledge 

related to the case, assured Hicks that he would receive "a close to seven figure com- 

mission" for referring an investment banking client to UBS. (See R. 253, 7 5.) In 

support of his request that the arbitrators grant him the ability to depose Mr. Reynolds, 

Hicks contended that Mr. Reynolds had information crucial to his claims and that, 

because Mr. Reynolds was no longer employed by UBS and not identified as a potential 

witness, he would have no other recourse to obtain that information. (Respondent's 

Request for Depositions at R. 272-73.) Although depositions are "strongly discouraged 

in FINRA arbitration, the arbitrators granted Hicks' request after considering the parties' 

briefs and oral argument. (Discovery Order, March 29, 2007, R. 277-79.) After Hicks' 

lawyers contacted Mr. Reynolds and realized that his testimony might not be helpful, and 

in fact might be detrimental, to his case, Hicks never deposed Mr. Reynolds. (Affidavit 

of David L. Reynolds at R. 283.) 

The arbitrators also provided Hicks with the very information which he now 

claims was denied. Although the arbitrators denied Hicks' request to depose UBS7s 

custodian of records after the issue was fully briefed by the parties and heard by the 

arbitrators at a hearing, they provided Hicks with the information he sought by other 

means. Specifically, the arbitrators ordered UBS to provide a sworn affirmation stating 

either that "there are no responsive documents or information" in response to Hicks' 



discovery requests or that UBS's "previously produced documents or information (which 

shall be itemized by name or description) constitute all the responsive documents or 

information that was found after the required good faith search." (Order re Cross 

Motions on Discovery, October 18, 2007, R. 285-86.) 

Accordingly, UBS produced an Affirmation detailing its efforts to search for and 

retrieve documents and information responsive to Hicks' discovery requests, identifying 

each category of documents that UBS produced as a result of its search and stating that 

such documents constitute all of the responsive documents that were found after the 

required good faith search. (Affirmation, Add. Ex. 8.) 

Further dispelling any notion that Hicks, as he claimed in support of his motion to 

vacate, was not granted access to the information he requested, the arbitrators ordered all 

of UBS's witnesses - including Virginia Weisman, who conducted UBS's search for 

documents and executed the Affirmation - to appear for testimony at the evidentiary 

hearing and to have with them all documents "in their custody or to which they have 

access" pertaining to Hicks' counterclaims. (Discovery Order, at R. 278.) Accordingly, 

all of UBS's witnesses appeared at and testified the evidentiary hearing, or were made 

available to appear and testify to the extent that Hicks wanted to examine them, and 

brought with them all of the documents they had relating to Hicks' counterclaims. 

(Affidavit of Anthony J. Borrelli 7 3 1, R. 137.) In fact, Hicks presented the testimony of 

Ms. Weisman as part of his case in chief and examined her regarding both UBS's 

document production as well as the purported transaction between UBS and Infinite 

Energy that was never completed. (Id. 7 32.) 



In addition, in response to Hicks' requests, the arbitrators empowered Hicks to 

issue subpoenas upon the two companies, Infinite Energy and Extra Space Storage, that 

he claimed he referred to UBS. (Id. 7 25, R. 136.) The only document that Hicks 

obtained in response to his subpoenas was an apparent term loan facility commitment 

letter, dated September 19, 2005, relating to the purported transaction between UBS and 

Infinite Energy. (Id. 7 26.) Hicks did not obtain any documents showing that the 

transaction was ever completed or that UBS earned any fees from it. (Id.) 

E. The Evidentiary Hearing 

Hicks never claimed that he did not have sufficient time to prepare for the 

evidentiary hearing. In fact, over the course of the prior eighteen months, the three- 

member arbitration panel ordered that the evidentiary hearing be scheduled and then post- 

poned for six months in response to Hicks' requests and to accommodate Hicks' claimed 

need to conduct additional discovery. (See Scheduling Order, R, 261-63; Order 

Rescheduling Evidentiary Hearing, R. 269-270.) 

Although Hicks' primary argument in support of his motion to vacate the Award 

was that he was unable to depose UBS's custodian of records, he failed to disclose that 

Virginia Weisman, the person who conducted UBS's search for documents and executed 

the Affirmation, appeared and testified at the evidentiary hearing. (Borrelli Aff. 7 32, R. 

137; Affirmation, Add. Ex. 8, R. 288-90.) In fact, Hicks presented her testimony 

regarding Hicks' counterclaim for alleged unpaid investment banking fees as part of his 

case-in-chief. (Borrelli Aff. 7 32, R. 137.) Among other things, Ms. Weisman testified 

as to the reasons why the purported term loan facility transaction between UBS and 



Infinite Energy was never completed. (See id.; see also Affirmation at R. 290) Ms. 

Weisman also gave testimony, in response to questioning by Hicks' counsel, regarding 

UBS's document production. (See id.; see generally Affirmation.) 

Hicks, on the other hand, testified that he had no knowledge whatsoever regarding 

the purported term loan facility transaction between UBS and Infinite Energy. (Borrelli 

Aff. 7 36, R. 138.) Despite having been granted subpoena power by the arbitration panel, 

Hicks did not present any testimony, sworn affirmations or other evidence from any 

witnesses associated with either Infinite Energy or Extra Space Storage at the evidentiary 

hearing. (Id. 77 37-38.) 

Accordingly, as UBS repeatedly stated to Hicks throughout the arbitration pro- 

ceeding, it was and remains to this day undisputed that there was no transaction between 

UBS and InJinite Energy and that, therefore, Hicks is not entitled to any investment 

banking referral fees. (Affirmation 7 7, R. 290; Letters to Hicks' Counsel at R. 3 11 and 

R. 3 13; Letter to FINRA at R. 3 18.) 

Although Hicks may claim that UBS failed to produce the commitment letter - 

which, per UBS's sworn Affirmation and Ms. Weisman's testimony, it did not have in its 

possession - the fact remains that Hicks obtained it in advance of the final hearing, 

moved it into evidence and had the opportunity to question any of UBS's witnesses about 

it. (Borrelli Aff. 7 27, R. 136.) Hicks also obtained UBS's Affirmation in advance of the 

final hearing, moved it into evidence and had the opportunity to question any of UBS's 

witnesses about it. (Id. 7 21, R. 135.) 



The arbitrators heard Hicks' testimony, Ms. Weisman's testimony as well as the 

testimony of all of the other witnesses, assessed their credibility and reviewed all of the 

other evidence, including the Affirmation and the purported commitment letter. 

(Amended Award, Add. Ex. 4, at R. 327.) The trial court, on the other hand, did none of 

these things. 

F. The Award 

The arbitrators awarded certain amounts to both UBS and Hicks. (Id.) 

Specifically, the arbitrators awarded UBS the full principal amount owed on the EFLs 

plus interest, totaling $647,362.56. (Id.) The arbitrators awarded Hicks the sum of 

$161,128, representing additional investment banking fees with respect to transactions 

involving UBS and Extra Space Storage. (Id.) The arbitrators set off the amount 

awarded to UBS by the amount awarded to Hicks, yielding a net result of an Award in 

favor of UBS in the amount of $575,436.28 (as of February 8, 2008). (Id. at R. 328; see 

Borrelli Aff. 7 43, R. 138.) 

The arbitrators did not award Hicks any amounts in connection with the purported 

transaction between UBS and Infinite Energy that, as shown by the undisputed evidence 

adduced at the evidentiary hearing, was never completed. (Amended Award at R. 327.) 

G. The Trial Court Vacated The Award 

Instead of satisfying the Award, Hicks filed a motion to vacate the entire Award - 

including the amounts that UBS was awarded, which Hicks has never disputed - on the 

basis that the arbitrators purportedly denied his requests for two discovery items: (I) the 

deposition of UBS7s custodian of records; and (2) certain metadata relating to a 



Powerpoint presentation regarding UBS's investment banking referral fee policy. (Mem. 

Supp. Amended Pet. and Mot. to Vacate Arbitration Award, R. 8-2 1 .) 

On April 8, 2008, UBS filed its Motion for Summary Confirmation of Arbitration 

Award, arguing that (I) a trial court's potential disagreement with the arbitrators' denial 

of a party's discovery request is not a legally permissible reason for vacating an 

arbitration award, and (2) even if it were, the arbitrators resolved the purported discovery 

"issue" in this case by providing Hicks with the information he sought by alternate 

means. (Mem. Supp. UBS's Mot. for Summ. Conf. of Arbitration Award, R. 99- 12 1 .) 

UBS also pointed out that, while Hicks claimed that he was "unjustly denied access to 

the metadata, he had never even raised that issue to the arbitrators and they had never 

ruled upon it. (Id. at R. 120-21; see also Borrelli Aff. 7 29, R. 137.) 

After the trial court heard oral argument on June 13, 2008, it issued a Memo- 

randum Decision, dated July 8, 2008, in which it denied UBS's motion for summary 

confirmation of the Award, granted Hicks' petition to vacate the Award and instructed 

Hicks' counsel to prepare a final order that "should specifically outline the discovery 

which was denied to [Hicks] and explain the basis for the Court's decision that [Hicks] 

was denied the opportunity to present material evidence." (Memorandum Decision, Add. 

Ex. 5, at R. 375.) 

Hicks, however, submitted a proposed final order that neither specifically outlined 

the discovery he was purportedly denied nor explained the basis for the trial court's deci- 

sion that he was denied the opportunity to present material evidence. ([Proposed] Order 

and Judgment, Add. Ex. 9, R. 385-89.) Instead, Hicks submitted a proposed final order to 



the trial court in which he raised five purported discovery items that he supposedly 

requested in the arbitration and that the arbitrators supposedly denied him. (See id.) 

Despite his representations to the trial court, however, Hicks never presented four of the 

five discovery "issues" to the arbitrators and the arbitrators never ruled upon such 

<<. issues." (Id.) As UBS pointed out in objecting to Hicks' final order, the only discovery 

item that the arbitrators denied Hicks was the deposition of UBS7s custodian of records. 

(See Objections to Proposed Order and Judgment, Add. Ex. 10, R. 377-83.) In fact, 

Hicks did not even raise most of these purported discovery "issues" in support of his 

motion to vacate the Award. (See id.) 

The trial court issued a Minute Entry on September 9, 2008 properly rejecting 

Hicks' proposed final order. (Minute Entry, Add. Ex. 11, R. 408-10.) However, despite 

its prior instructions in its Memorandum Decision for Hicks' counsel to "specifically 

outline" the discovery that Hicks was allegedly denied and to "explain the basis" for the 

court's decision that Hicks was purportedly denied the opportunity to present material 

evidence, the trial court stated in its Minute Entry that the final order that "should be 

simplified to reflect . . . in a general way, that the panel made certain discovery decisions 

which resulted in [Hicks] being denied access to certain key witnesses and information 

critical to his case." (Id. at R. 408.) 

As a result, the final order states that Hicks "was denied critical discovery; denied 

the opportunity to present material evidence; and denied the opportunity to adequately 

cross-examine witnesses, all of which substantially prejudiced Hicks' rights during the 

arbitration proceeding." (Order and Judgment, Add. Ex. 1, at R. 41 1-12.) The trial court 



never identified any specific discovery that Hicks was allegedly denied by the arbitration 

panel. (See id.; see also Memorandum Decision, Add. Ex. 5.) Nor did the trial court 

identify any instances in which the arbitrators prevented any testimony, excluded any 

evidence or limited any cross-examination. (Id.) Accordingly, the language contained in 

the final order provides no guidance to an arbitration panel if the arbitration were to be 

re-tried. (Order and Judgment, Add. Ex. I.) 

SUMMARY OF ARGUMENT 

Under Utah law, judicial review of arbitration awards is extremely narrow in 

scope, highly deferential to the arbitrators and limited to the statutory grounds for review. 

A trial court is not permitted to substitute its judgment for that of the arbitrators. 

Discovery matters, in particular, are left within the discretion of the arbitrators. 

Here, the trial court committed plain error by vacating the Award on the sole basis 

that it disagreed with the arbitrators' decision not to grant Hicks' request to depose 

UBS7s custodian of records. Moreover, the trial court substituted its judgment for that of 

the arbitrators with regard to a discovery dispute that was fully briefed and argued by the 

parties during the arbitration and considered and resolved by the arbitrators. 

The trial court's final order purports to provide three reasons for its decision in 

stating that Hicks was: (i) "denied critical discovery"; (ii) "denied the opportunity to 

present material evidence"; and (iii) "denied the opportunity to adequately cross-examine 

witnesses." However, the trial court did not apply any of these three reasons to the facts 

of this case or even explain exactly what the arbitrators did (or did not do) that was 



apparently so improper as to result in Hicks' rights being "substantially prejudiced." In 

fact, the trial court's three purported reasons have no basis in the record. 

As to the trial court's first reason, the purported denial of "critical discovery" is 

not one of the statutorily-enumerated grounds on which an arbitration award can be 

vacated. On the contrary, Section 118 of the Utah Arbitration Act provides that an 

arbitrator "may permit any discovery the arbitrator decides is appropriate in the 

circumstances." 

Moreover, despite the more limited nature of discovery in FINRA arbitration, the 

arbitrators went to great lengths to provide Hicks with access to all of the information he 

sought. In fact, the arbitrators resolved Hicks' request for the deposition of UBS's 

custodian of records - the only discovery that they denied Hicks - by ordering UBS to 

produce all documents responsive to Hicks' discovery requests, to describe in an affidavit 

its efforts to do so and to have the corporate representative who conducted UBS's search 

for documents testify at the evidentiary hearing. 

The trial court's second and third reasons for vacating the Award refer to Section 

116 of the Utah Arbitration Act, which governs the manner in which arbitrators may 

conduct a hearing. Hicks, however, has never disputed the manner in which the 

arbitrators conducted the evidentiary hearing. Moreover, although an arbitration award 

may be vacated under the Act if a party is denied "the opportunity to present material 

evidence" or "the opportunity to adequately cross-examine witnesses," the party seeking 

to establish those grounds must show that its rights were "substantially prejudiced." The 

trial court, however, failed to hold Hicks to that high standard. In fact, the trial court did 



not identify a single instance in which the arbitrators prevented Hicks (or any other 

witness) from testifying, excluded material evidence or limited cross-examination. That 

is because the arbitrators never did any of these things. Accordingly, the trial court's 

second and third reasons for vacating the Award are inapposite. 

In short, the trial court vacated the Award for reasons that are impermissible, 

unsubstantiated and inapplicable. Accordingly, UBS respectfully requests that this Court 

reverse the trial court's order and judgment vacating the Award and direct that the Award 

be confirmed and that judgment be entered in UBS's favor. 

ARGUMENT 

I. THE TRIAL COURT INCORRECTLY EXERCISED ITS AUTHORITY IN 
VACATING THE AWARD ON THE SOLE BASIS THAT THE ARBITRA- 
TORS DID NOT PERMIT HICKS TO DEPOSE UBS'S CUSTODIAN OF 
RECORDS 

This entire matter can be resolved by answering a single, straightforward legal 

question: Whether an arbitration award may be vacated on the sole basis that the 

arbitration panel did not allow the losing party to conduct certain discovery. Based on 

the plain language of the Utah Arbitration Act, the answer is clearly "no." 

When Hicks agreed to arbitrate any and all disputes with UBS, Hicks (and UBS) 

willingly gave up the right to the sort of extensive discovery mechanisms that he could 

have pursued in court. The trial court, however, refused to hold Hicks to this agreement 

and vacated UBS's arbitration award against Hicks on the ground that the arbitrators did 

not allow Hicks to depose UBS's custodian of records - despite the fact that both the 

parties' arbitration agreement and the applicable arbitration rules expressly limit the 



scope of discovery and did not require the panel to allow such a deposition, despite the 

fact that this purported discovery issue was fully briefed and argued by the parties during 

the arbitration and considered and resolved by the arbitrators and despite the fact that the 

Utah Arbitration Act expressly leaves discovery matters within the discretion of the 

arbitrators. 

Even if the trial court disagreed with the arbitrators' discovery decisions, including 

their decision not to allow Hicks to depose UBS7s custodian of records, that disagreement 

is not a valid basis for vacating the Award. Under Section 124(1) of the Act, an 

arbitration award may only be vacated if the party challenging the award establishes one 

or more of the following: 

(a) the award was procured by corruption, fraud, or other undue means; 

(b) there was: 

(i) evident partiality by an arbitrator appointed as a neutral 
arbitrator; 

(ii) corruption by an arbitrator; or 

(iii) misconduct by an arbitrator prejudicing the rights of a party 
to the arbitration proceeding; 

(c) an arbitrator refused to postpone the hearing upon showing of 
sufficient cause for postponement, refused to consider evidence 
material to the controversy, or otherwise conducted the hearing 
contrary to Section 78B- 1 1- 1 16, so as to substantially prejudice the 
rights of a party to the arbitration proceeding; 

(d) an arbitrator exceeded the arbitrator's authority; 

(e) there was no agreement to arbitrate, unless the person participated in 
the arbitration proceeding without raising an objection under 
Subsection 78B-11-116(3) not later than the beginning of the 



arbitration hearing; or 

(f) the arbitration was conducted without proper notice of the initiation 
of an arbitration as required in Section 78B-11-110 so as to 
substantially prejudice the rights of a party to the arbitration 
proceeding. 

Utah Code Ann. 5 78B-11-124(1). Section 124(1) does not include the trial court's 

disagreement with an arbitrators' denial of a discovery request as a basis for vacating an 

award. 

The trial court attempted to get around this problem by stating that the arbitrators 

"conducted the hearing contrary to Section 78B- 1 1- 1 16" and did not, as that section 

provides, allow Hicks "to present evidence material to the controversy" and "to cross- 

examine witnesses appearing at the hearing." Even if those provisions were applicable to 

the facts of this case (which they are not), in order to have the Award vacated, Hicks was 

also required, pursuant to Section 124 of the Act, to show that his rights were 

"substantially prejudiced." Although the trial court quotes this standard in its final order, 

it fails to apply it to the facts of this case and fails to explain exactly what the arbitrators 

did (or did not do) that was apparently so improper as to "substantially prejudice" Hicks' 

rights. 

In fact, Hicks was not denied the opportunity to present evidence or cross-examine 

witnesses and his rights were not substantially prejudiced. There is absolutely nothing in 

the record to suggest that the arbitrators prevented Hicks (or any other witness) from 

testifying, excluded material evidence or limited cross-examination. 



Despite the fact that Hicks submitted a proposed final order to the trial court 

stating that the arbitrators had "denied him discovery materials that he never even 

requested, the only discovery that the arbitrators denied Hicks was the deposition of 

UBS7s custodian of records. (See [Proposed] Order and Judgment, Add. Ex. 9, R. 385- 

89; Objections to Proposed Order and Judgment, Add. Ex. 10, R. 377-83.) But having a 

discovery request denied is not the same thing as being denied the right to present 

evidence or cross-examine witnesses. Indeed, Section 116(4) applies only to the manner 

in which the arbitrators may conduct a hearing and does not make any reference to 

discovery matters or other pre-hearing proceedings. And it certainly does not bestow 

upon a party to an arbitration an unfettered right to conduct discovery. When he joined 

UBS as a Financial Advisor, Hicks expressly acknowledged and agreed that "[tlhe ability 

of the parties to obtain documents, witness statements and other discovery is generally 

more limited in arbitration than in court proceedings." (Add. Ex. 2 at R. 161.) Having 

willingly agreed to forego more extensive discovery processes when he agreed to 

arbitrate any and all disputes with UBS, Hicks is in no position now to complain that he 

was not given all the discovery he wanted. 

Moreover, another section of the Act makes it absolutely clear that the trial court's 

disagreement with the arbitrators' denial of a discovery request is not a basis for vacating 

an arbitration award. In fact, Section 118 of the Act expressly leaves it within the 

arbitrators' & discretion to determine whether and to what extent discovery is to be 

allowed: 



An arbitrator may permit any discovery the arbitrator decides is 
appropriate in the circumstances, taking into account the needs of the 
parties to the arbitration proceeding and other affected persons and the 
desirability of making the proceeding fair, expeditious, and cost-effective. 

Utah Code Ann. 5 78B- 1 1- 1 18(3) (emphasis added). Section 1 18 thus clearly reflects the 

Legislature's intent to leave discovery in the hands of the arbitrators, who, after all, are in 

a much better position to determine what discovery is actually "appropriate" given the 

facts and circumstances of the case before them. 

If the arbitrators' denial of a discovery request were tantamount to the denial of a 

party's right to present evidence or cross-examine witnesses under Section 116(4), and 

thus a basis for vacating an award under Section 124(l)(c), then Section 118 would be 

rendered meaningless. In interpreting statutes, however, a court's role is to "avoid inter- 

pretations that will render portions of a statute superfluous or inoperative." Hall v. Dep't 

of Corrections, 2001 UT 34, 7 15, 24 P.3d 958. Moreover, in interpreting potentially 

conflicting statutes, specific provisions take precedence over general provisions. Id. The 

trial court's apparent interpretation of Section 116(4) violates both of these important pre- 

cepts. 

The trial court committed plain error in violating the express provisions of the 

Utah Arbitration Act and vacating the Award on the sole basis that the arbitrators did not 

permit Hicks to depose UBS7s custodian of records. As there was no basis to vacate the 

Award, it should be confirmed as a judgment. 



11. THERE WAS ABSOLUTELY NO BASIS IN THE RECORD FOR THE 
TRIAL COURT TO CONCLUDE THAT HICKS WAS DENIED 
"CRITICAL DISCOVERY" 

Even if the purported denial of "critical discovery" were a valid basis to vacate an 

arbitration award, there was absolutely no basis in this case for the trial court to conclude 

that the arbitrators denied Hicks "critical discovery." In fact, the trial court did not 

identify any discovery that Hicks was purportedly denied. As the only discovery that the 

arbitrators denied Hicks was the deposition of UBS7s custodian of records, one can only 

assume that this is the sole basis on which the trial court vacated the   ward.' The 

arbitrators, however, were well within their authority in denying Hicks' request. 

Consistent with Section 118 of the Utah Arbitration Act, FINRA's discovery rules 

and arbitration guidelines provide that it is within the arbitrators' sole discretion to 

determine, given the facts and circumstances before them, the nature and extent of 

appropriate discovery. Indeed, FINRA's Arbitrator's Manual instructs the arbitrators to 

carefully exercise their judgment when considering a party's request for depositions and 

cautions them to bear in mind that arbitration should be efficient and expeditious: 

The effective use of discovery tools such as depositions rests 
in the careful exercise of judgment by the arbitrators. Care 

5 Although the trial court stated, in its Memorandum Decision, that "the panel's 
decision hindered [Hicks'] ability to present material evidence and his ability to 
adequately cross-examine Ms. Weisman, who was clearly a key witness in the arbitration 
proceeding," the trial court never identified the "panel's decision" to which it referred, 
never explained the basis for its decision that Hicks was denied material evidence (as it 
indicated it would do in its final order) and never explained the basis for its decision that 
Hicks, who examined Ms. Weisman as part of his case in chief, was hindered in his 
ability to cross-examine her. (See Mem. Dec., Add. Ex. 5, R. 372-76; Order & Judgment, 
Add. EX. 1, R. 411-12.) 



should be taken to avoid unnecessary expense or burdens to 
the parties and to avoid unnecessary delay. 

See The Arbitrator's Manual, August 2007, at p. 12 (Add. Ex. 7). 

Notably, there is no basis to conclude that Hicks was entitled to depose UBS's 

custodian of records. On the contrary, FINRA7s Code of Arbitration Procedure ("CAP") 

expressly states that depositions are "strongly discouraged" in FINRA arbitration. See 

FINRA CAP Rule 135 10 (Add. Ex. 6) (emphasis added). In fact, FINRA arbitrators may 

permit depositions only in "very limited'  circumstance^.^ Having considered the parties' 

briefs and oral argument, the arbitrators determined that none of those circumstances 

applied to Hicks' request to depose UBS's custodian of records. 

But the arbitrators went even further and resolved this purported "issue" by 

providing Hicks with the information he sought by alternate means. In lieu of granting 

Hicks' request to depose UBS's custodian of records, the arbitrators ordered UBS to 

produce an Affirmation stating either that "there are no responsive documents or informa- 

tion" in response to Hicks' discovery requests or that UBS's previously produced 

documents or information (which shall be itemized by name or description) constitute all 

the responsive documents or information that was found after the required good faith 

search." (R. 285-86.) 

6 Under FINRA CAP 13510, depositions are allowed only to preserve the 
testimony of ill or dying witnesses; To accommodate essential witnesses who are unable 
or unwilling to travel long distances for a hearing and may not otherwise be required to 
participate in the hearing; To expedite large or complex cases; or "[ilf the panel 
determines that extraordinary circumstances exist." (Add. Ex. 6.) 



In accordance with the arbitrators' order, UBS produced prior to the evidentiary 

hearing an Affirmation detailing its efforts to search for documents and information 

responsive to Hicks' discovery requests, identifying each category of documents that it 

produced as a result of its search and stating that such documents constitute all of the 

responsive d

ocuments that were found after the required good faith search. (Add. Ex. 8, 

At the evidentiary hearing, Hicks moved the Affirmation into evidence and had 

the opportunity to question any of UBS's witnesses about it. (Borrelli Aff. 7 2 1, R. 135.) 

In fact, despite his claims to the trial court in support of his motion to vacate the Award, 

Hicks questioned Virginia Weisman, the corporate representative who conducted UBS's 

search for documents and executed the Affirmation, regarding, among other things, 

UBS's document production. (Id. 7 32; Affirmation, R. 288-90.) Accordingly, Hicks 

received (or at least had access to) the very information that he claimed was denied him - 

along with all of the other discovery and information to which the arbitrators provided 

him access. 

In short, not only did the trial court improperly vacate the Award on the basis of a 

purported discovery issue, it substituted its judgment for that of the arbitrators with 

respect to an issue that was considered, resolved and rendered moot by the arbitrators. 

111. UTAH'S STRONG PUBLIC POLICY FAVORING ARBITRATION 
MANDATES THE REVERSAL OF THE TRIAL COURT'S DECISION 
VACATING THE AWARD 

Utah has a strong public policy mandate that liberally encourages arbitration 

because it is expeditious and efficient. See, e.g., Allred v. Educators Mut. Ins. Ass'n of 



Utah, 909 P.2d 1263, 1268 (Utah 1996) (Utah Arbitration Act "reflects long-standing 

public policy favoring speedy and inexpensive methods of adjudicating disputes"). 

Accordingly, the Utah Supreme Court has instructed that trial courts should undertake 

only an extremely narrow review of arbitration awards. Buzas Baseball v. Salt Lake 

Trappers, 925 P.2d 941, 946 (Utah 1996) (standard of review is "highly deferential to the 

arbitrator"); see also Utility Trailer Sales v. Fake, 740 P.2d 1327, 1329 (Utah 1987) 

("[Jludicial review of arbitration awards should not be pervasive in scope or susceptible 

to repetitive adjudications, but should be limited to the statutory grounds and procedures 

for re vie^").^ Otherwise, "the speedy resolution of grievances by private mechanisms 

would be greatly undermined." Buzas, 925 P.2d at 947-48. 

In accordance with these well-established principles, the Utah Arbitration Act 

provides that discovery matters are left entirely within the arbitrators' discretion and that 

an arbitration panel's denial of a party's discovery request is not a permissible ground on 

which an arbitration award may be vacated. See Buzas, 925 P.2d at 947-48 ("the trial 

court may not substitute its judgment for that of the arbitrator, nor may it modify or 

vacate an award because it disagrees with the arbitrator's assessment"). 

Allowing an arbitration award to be vacated because the losing party was denied 

discovery would defeat the important, legislatively-enacted purpose of arbitration as a 

speedy and inexpensive means to resolve disputes. Indeed, any arbitration award could 

7 The United States Supreme Court recently held that, under the Federal 
Arbitration Act, arbitration awards are not subject to general review for an arbitrator's 
legal errors. Hall Street Associates, LLC v. Mattel, Inc., 552 U.S. , 128 S.Ct. 1396 
(2008). 



be vacated upon the losing party's expost facto claim that he should have been entitled to 

conduct additional discovery and that such additional discovery was important to his 

case. At a minimum, a great number of arbitration awards would become subject to 

detailed, time-consuming, and expensive judicial review. 

This why the law is so clear in providing that arbitration awards are subject to only 

limited judicial review and that courts should not substitute their judgment for that of the 

arbitrators. Otherwise, the whole point of arbitration would be lost. 

The Tenth Circuit recognized this in a case involving similar facts as the case at 

bar. In Jenkins v. Prudential-Bache Securities, 847 F.2d 63 1, 632-33 (10th Cir. 1988), 

the district court affirmed an arbitration award ordering securities brokers, who resigned 

to join a competitor, to repay their employee forgivable loans. Like the district court, the 

Tenth Circuit refused to second-guess the arbitrators' determinations: 

[Tlhe sole question for our consideration is whether the 
arbitration panel ignored the plain language of the contract in 
refusing [the brokers'] interpretation of the agreement . . . . 
But this is a review of an arbitration award. [The brokers] 
agreed to have an arbitration panel interpret their contracts. 
Even if the panel misread the contract, we may not reverse for 
that reason alone. The court cannot say that the panel ignored 
the plain language of the contract, and the district court's 
decision must therefore be affirmed. 

Id. at 635 (emphasis added). 

Similarly, in this case, the parties agreed to have an arbitration panel adjudicate all 

of their disputes, claims and controversies. They also agreed that the arbitration panel 

would determine the nature and extent of discovery and expressly acknowledged that 

such discovery would be more limited in arbitration. Even if it disagreed with the 



arbitrators' determination of a discovery issue, the trial court should not have vacated the 

arbitration award on that basis. Accordingly, the trial court's order and judgment 

vacating the Award should be reversed. 

CONCLUSION 

The Utah Arbitration Act provides specific grounds on which an arbitration award 

may be vacated. A trial court's disagreement with an arbitration panel's determination 

and resolution of a discovery dispute is not one of them. On the contrary, the Act 

provides that discovery matters should be left within the sole discretion of the arbitrators. 

Even if it were a valid ground for vacating the Award (which it is not), there was 

absolutely no basis in the record for the trial court to conclude that Hicks was denied 

"critical discovery." Nor was there any basis whatsoever in the record to conclude that 

the arbitrators denied Hicks "the opportunity to present material evidence" or "the 

opportunity to adequately cross-examine witnesses," much less that Hicks' rights were 

"substantially prejudiced." 

In connection with its review of the Award, the trial court completely reversed the 

parties' respective burdens. The trial court did not require Hicks, the party seeking to 

vacate the Award, to demonstrate any of the statutorily-enumerated grounds for vacating 

the Award. Instead, UBS was essentially forced to show that such grounds did not exist. 

In short, the trial court incorrectly exercised its authority by failing to give 

appropriate deference to the arbitrators and by vacating the Award for reasons that are 

impermissible, unsubstantiated and inapplicable. Accordingly, UBS respectfully requests 

that this Court: 



(i) Reverse the trial court's order and judgment denying UBS's motion 
for summary confirmation of the Award; 

(ii) Reverse the trial court's order and judgment granting Hicks' petition 
to vacate the Award; and 

(iii) Direct that the Award be confirmed and that Judgment be entered 
pursuant to the Award in UBS's favor and against Hicks in the 
amount of $575,43 6.28, plus pre-judgment interest, post-judgment 
interest, costs, and attorney fees as allowed by contract and by Utah 
Code Ann. 5 78B-11-126. 
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT 


IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 


THOMAS G. HICKS, 111, MINUTE ENTRY 


Petitioner, CASE NO. 080901999 


vs . 
UBS FINANCIAL SERVICES INC.., 


Respondent. 


. . . . . . . . . . . . . . . . . . . .  


The Court has before it the Petitioner's proposed Order and Judgment 


Vacating Arbitration Award and Directing Rehearing. The Respondent has 


filed an Objection to the proposed Order and the Petitioner has filed a 


Reply thereto. 


Having reviewed the parties' positions, the Court determines that 


the Petitionerf s proposed Order is indeed problematic in that it suggests 


that this Court is substituting its judgment for that of the arbitration 


panel or making decisions with respect to discovery matters. The proposed 


Order should be simplified to reflect, in a general way, that the panel 


made certain discovery decisions which resulted in the Petitioner being 


denied access to certain key witnesses and information critical to his 


case. 


To reiterate the point raised in the Court's prior decision, the 


resulting Order should be viewed as a direction to the arbitration panel 


that the re-hearing must be conducted in a manner that comports with Utah 
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Code Ann., § 78-31a-116. Presumably, in ruling on discovery matters 


going forward, the arbitration panel will be cognizant that the denial 


of certain discovery led to the vacatur of its first decision and will 


exercise its discretion to permit the full scope of discovery necessary 


for the Petitioner to present evidence material to his case. The Court 


is unwilling, however, to go further by articulating the specific 


discovery which must occur on re-hearing. 


Based on the foregoing, the Court directs counsel for the Petitioner 


to edit the proposed Order with the guidance of this Minute Entry in 


mind. 


Dated this q(\ day of September, 200 


DISTRICT C 
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IN THE THIRD JUDICIAL DISTRICT COURT 
SALT LAIUE COUNTY, STATE OF UTAH 


Before the Court is Petitioner Thomas G. Hicks, 111's ("Hicks") Motion to Vacate 


Arbitration Award and Respondent UBS Financial Services, Inc.'s ("UBS") Motion for 


Summary Confirmation of Arbitration Award. The Court heard oral argument on both 


Motions on June 13,2008. Based on the filings of the parties and the oral arguments of 


counsel, and the Court being otherwise informed in the premises, on July 8,2008, the 


Court issued a Memorandum Decision. As set forth more specifically in the 


Memorandum Decision, the Court finds that in the underlying arbitration proceeding, 


THOMAS G. HICKS, 111, 


Petitioner, 


v. 


UBS FINANCIAL SERVICES, INC., 


Respondelit. 


ORDER AND JUDGMENT VACATING 
ARBITRATION AWARD AND 


DIRECTING REHEARING 


Civil No. 080901999 


Judge Robert Faust 







Hiclts was denied critical discovery; denied the opportunity to present material evidence; 


and denied the opportunity to adequately cross-examine witnesses. Hicks was denied at 


least the following discovery: 


1. Hiclts was denied the opportunity to take the deposition of a UBS 


corporate representative lcnowledgeable about the scope and content of requested 


information and documents regarding UBS's interactions with Extra Space Storage and 


Infinite ~nergy .  Having been denied the opportunity to take the deposition of a UBS 


corporate representative, Hicks was denied the opportunity to conduct any follow-up 


discovery, such as talting the deposition of any individuals identified by the corporate 


representative who likely possess documents regarding UBS's interactions with Extra 


Space Storage and Infinite Energy. 


2. Hiclts was denied the opportunity to take the depositions of James P. 


Boland and Warren Jewey, the two UBS officers who signed a Term Loan Facility 


Commitment Letter between UBS and Infinite Energy dated September 19,2005. 


3. Hiclts was denied access to the Software Metadata of documents, 


including a policy presentation allegedly presented to Hiclts in 2003 that outlined the 


referral fees that he could expect to obtain when referring clients to UBS. 


4. Hicks also requested UBS to produce documents evidencing exactly how 


much UBS was paid on at least four deals for Extra Space Storage. UBS failed to 


provide all such documents. 







5.  Hiclts was denied the opportunity to conduct any follow-up discovery on 


matters or issues that would have been disclosed by the foregoing discovery. 


For all of the reasons stated in Hiclts' memoranda and the Court's Memorandum 


Decision, the denial of the foregoing discovery substantially prejudiced Hiclts' rights 


during the arbitration proceeding. Hiclts' inability to conduct critical discovery during 


the arbitration proceeding substantially hindered his ability to present material evidence. 


And having been denied access to critical evidence in this case, Hiclts was also denied the 


opportunity to adequately cross-examine witnesses, such as Virginia Weisman. 


Accordingly, the Court hereby ORDERS, ADJUDGES AND DECREES that 


UBS's Motion for Summary Confirmation of Arbitration Award is denied and Hiclts' 


Motion to Vacate Arbitration Award is granted. The award in the arbitration proceediilg 


is hereby vacated and this matter is to be set for a rehearing before the Arbitration Panel. 


The rehearing shall be conducted in a manner that will not again prejudice Hicks' rights 


and otherwise comports with Utah Code Ann. 5 78B-11-116 (formerly 78-3 1 a-1 16). 


DATED this day of August, 2008. 


BY THE COURT 


Robert P. Faust 
District Court Judge 
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Attorneys for Respondent UBS Financial Services Inc. 


IN THE THIRD JUDICIAL DISTRICT COURT 


SALT LAKE COUNTY, STATE OF UTAH 


UBS FINANCIAL SERVICES INC. 


THOMAS G. I-IICICS, 111, 


Petitioner, 


VS. 


Case No. 080901999 
Coilsolidated with Case No. 08090232 1 


-- 


OBJECTIONS TO PROPOSED ORDER 
AND JUDGMENT VACATING 
ARBITRATION AWARD AND 


DIRECTING REHEARING 


Judge Robert B. Faust 


Respo~ldeilt UBS Filla~lcial Services Inc. ("UBS") respectfully submits objectioils to the 


proposed Order and Judgineilt Vacating Arbitration Award and Directing Rehearing (hereinafter, 


"proposed Order and Judgment") submitted by the Petitioner, Thomas G. Hicks, I11 ("Hiclts"). 


The proposed Order and Judgment is attached as Exhibit A hereto. 







PRELIMINARY STATEMENT 


Hiclts is attempting to interject into the COUI-t's final order purposted "discovery issues" 


that Hiclts never raised to the arbitration pailel and that the arbitration panel never ruled upon. 


As is clear from the record in this matter, the only discovery that the arbitration panel denied 


Hiclts was the deposition of a UBS corporate representative. By submitting his proposed Order 


and Judgment, l~owever, Hiclts is now asking this Cowt to vacate the arbitration award on the 


I ground that the arbitration panel made i~nproper rulings 011 matters of which it did not even 


ltnow. 


1 In his petition to vacate the award, Hiclts claimed that the arbitration panel improperly 


denied two of his discovery requests: (1) to depose a UBS corporate representative; and (2) to 


access certain software inetadata relating to documents produced by UBS. Paragraph 1 of Hiclts' 


I proposed Order and Judgment relates to tlle arbitration panel's denial of Hicks' request to depose 


a UBS corporate representative, and, based on the Court's Memoranduni Decision, UBS has no 


objection to tlle form of Paragraplz 1. 


However, Hiclts was not "denied access" to any software metadata, as alleged in Hiclts' 


proposed Order and Judgment, because Hiclts never even raised this matter to the arbitratioiz 


panel and the arbitration panel never ruled L L ~ O I I  any suclz matter. Similarly, the arbitration panel 


never ruled LIPOII any request by Hiclts to depose James P. Boland and Wal-ren Jervey of UBS. 


1 Not only did Hiclts fail to ever raise this ~natter to the arbitration panel, lie never even submitted 


I a request to UBS to talte these depositions at any time during the arbitration. I11 fact, Hiclts did 


not raise this ~natter in his petition to vacate the arbitration award. 







In addition, the arbitration panel never denied or limited to any extent Hiclts' ability to 


obtain docume~lts from UBS. On the contrary, pursuant to the arbitration pa~lel's order, UBS 


produced an Affirnlatio~l stating that it had produced all documents respo~lsive to Hiclts' dis- 


covery requests. Although Hiclts is now claiming that, aotwithsta~lding the Affirmation, "UBS 


failed to provide all such doc~unents," Hiclts never raised this matter to the arbitration panel and 


the arbitratio11 panel never ruled up011 any such matter. 


I In short, the only matter that should be included in the Court's final order is the 


arbitration panel's denial of Hiclts' request to depose a UBS corporate representative. The other 


i 
purported "discovery issues" contained in Hiclts' proposed Order and Judgment were not even 


raised to the arbitration panel and are not based on any ruling made by the arbitration panel. 


Accordingly, such matters do not provide any basis upon which the arbitration award can be 


falsely suggests that the arbitration panel denied Hiclts discovery other than the deposition of a 


4 


UBS corporate representative, which was the only discovery that the arbitration panel denied 


vacated and skould be omitted from the Coust's final order. 


OBJECTIONS TO PROPOSED ORDER AND JUDGMENT 


UBS objects to the introductory paragrap11 of Hiclts' proposed Order and Judgment 


insofar as the last sentence of such paragrap11 contains the plu-ase "at least," because such phrase 


I 
I Hiclts. Accordingly, instead of indicating that "Hiclts was denied at least the followilzg 


1 discovery," the last sentence of the Co~ut's final order should state: "Hiclts was denied the 


1 follo~ving discovery:". 


The following n~~inbered paragraphs correspond to the nulnbered paragraphs contained in 


I Hiclts' proposed Order and Judgment: 







1. UBS has 110 objections to this paragraph. 


2. UBS objects to this paragraph in its entirety because it is not based 011 any 


ruling made by the arbitration panel. The Declaration that Hiclts filed in coilnection with his 


petition to vacate the arbitration award does not allege that Hiclts ever requested the arbitration 


panel's permission to depose either Janles P. Boland or Warren Je~vey (as he was required to do 


under FINRA Dispute Resol~ltion's Code of Arbitration Procedure) or that the arbitration panel 


ever ruled on any such request. (& Declaration, dated February 21, 2008, of Thomas G. Hiclts, 


I11 ("Hiclts Declaration").). In fact, Hiclts was not "denied the opportunity" to depose Mr. 


Boland and Mr. Jervey because Hiclts never even raised the matter to the arbitration panel (nor 


did Hiclts ever submit a request to UBS to talte these depositions at any time d~lriring the 


arbitration). Accordingly, this paragrap11 should be omitted from the Court's final order. 


3. UBS objects to this paragraph in its entirety because it is not based on any 


ruling made by the arbitration panel. As stated in the Affidavit filed by UBS in opposition to 


Hiclts' petition to vacate the Award, Hiclts never raised the matter of software inetadata 


infori~~ation to the arbitration panel, nor did the arbitration panel ever rule on any such matter. 


(& Affidavit, dated April 8, 2008, of Antllony J. Borrelli ("Borrelli Affidavit").) Hiclts did not 


dispute any of these facts in his respondi~lg papers. (& I-Iiclts' Opposition to Respondelit's 


Motion For Summary Confirnlation of Arbitration Award and Hiclts' Reply Meinoranduin In 


SLI~PO~? of His Motion to Vacate Arbitration Award, dated May 9, 2008.) I11 fact, Hicks was not 


"denied access to the Software Metadata of documents" because Hiclts never even raised the 


matter to the arbitration panel. Accordiagly, this paragraph should be omitted froin the final 


order entered by the Court. 







---- -- 


4. UBS objects to this paragraph in its entirety because it is not based on any 


ruling made by the arbitration panel. The Hiclts Declaration does not allege that the arbitration 


panel ever denied or linlited to any extent Hiclts' ability to obtain docume~lts from UBS. On the 


contrary, the arbitration panel ordered UBS to provide Hiclts with an Affirmation stating either 


that "there are no responsive docu~nents or infornlation in response to Hiclts' discovery requests 


or that UBSYs previously produced docun~ents or infor~nation (which sllall be itemized by name 


or description) constitute all the responsive doculnents or information that was found after tlle 


required good faith search." (See Bol~elli Affidavit at fi 20.) UBS produced the Affirnlation. 


(See Borrelli Affidavit at 7 21 .) Although Hiclts is now claiming that, notwithstanding the 


Affirmation, "UBS failed to provide all such documents," the Hiclts Declaration does not allege 


that Hiclts ever raised this matter to the arbitration panel or that the arbitration panel ever ruled 


upon it. I11 fact, Hiclts was not denied any docu~ne~lts and, after UBS served the Affirn~ation, 


Hiclts never raised the matter to the arbitration panel. Accordingly, this paragraph should be 


o~llitted from the fi~lal order entered by the Court. 


5 .  UBS objects to this paragraph in its entirety because it relates to the 


matters identified in the foregoing tlu-ee paragraphs, which matters are not based on any ruling 


made by the arbitration panel. Accordingly, this paragraph should be omitted from the final 


order entered by the Court. 







[OBJECTIONS TO PROPOSED ORDER AND JUDGMENT VACATING ARBITA  TION.4 WARD AND 
DIRECTING REHEARING] 


DATED: August 1 1,2008. 


ANDERSON & KARRENBERG 


Thomas R. Icarrenberg 
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UBS Financial Services Inc. 


RIKER, DANZIG, SCHERER, HYLAND 
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Ailthony J. Borrelli (admitted pro lzac vice) 
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Morristown, NJ 07962-1 981 
Telephone: (973) 538-0800 
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Greggory J. Savage, Esq. 
Matthew N. Evans, Esq. 


Ray Quinney & Nebelter, P.C. 
36 Soutl~ State Street, Suite 1400 


Salt Lake City, Utah 841 11 
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IN THE THIRD JUDICIAL DISTRICT COURT 
SALT LAIUE COUNTY, STATE OF UTAH 


THOMAS G. HICKS, 111, 


Petitioner, 


Before the Court is Petitioner Thomas G. Hiclts, 111's ("Hicks") Motion to Vacate 


ORDER AND JUDGMENT VACATING 
ARBITRATION AWARD AND 


DIRECTING REHEARING 


UBS FINANCIAL SERVICES, INC., 


Responde~lt. 


Arbitration Award and Responde~~t UBS Financial Services, Inc.'s ("UBS") Motion for 


Civil No. 080901 999 


Judge Robert Faust 


Summary Co~lfirmation of Arbitration Award. The Court heard oral argume~lt on both 


Motions on June 13,2008. Based 011 the filings of the parties and the oral arguments of 


co~ulsel, and the Court being otherwise informed in the premises, on July 8, 2008, the 


Cou-t issued a Memorandum Decision. As set forth more specifically in the 


Memorandum Decision, the Coui-t finds that in the underlying arbitration proceeding, 







Hiclts was denied critical discovery; denied the opportunity to present material evidence; 


and denied the opport~~nity to adequately cross-examine witnesses. Hiclts was denied at 


least the following discovery: 


1. Hiclts was denied the opportunity to talte the deposition of a UBS 


corporate representative lu~owledgeable about the scope and content of requested 


inforinatioil and doc~~nlents regarding UBS's interactions with Extra Space Storage and 


Infinite Energy. Having been denied the opportunity to take the deposition of a UBS 


corporate representative, Hiclts was denied the opportunity to conduct any follow-up 


discovery, such as talting t l~e  deposition of ally individuals identified by the corporate 


representative who liltely possess docunlents regarding UBS's interactions with Extra 


Space Storage and Illfinite Energy. 


2. Hiclts was denied the opportunity to take the depositioils of James P. 


Bolaiid and Warren Jervey, the two UBS officers who signed a Term Loan Facility 


Conlnlitrnellt Letter between UBS and Infiilite Energy dated September 19, 2005. 


3. Hiclts was denied access to the Software Metadata of docuineiits, 


including a policy presentation allegedly presented to Hiclts in 2003 tliat outlined the 


referral fees that he could expect to obtain when referring clients to UBS. 


4. Hiclts also requested UBS to produce documelits evideilci~lg exactly how 


1nuc11 UBS was paid 011 at least four deals for Extra Space Storage. UBS failed to 


provide all such documelits. 







5. Hiclts was denied the opport~~nity to conduct any follow-up discovery on 


matters or issues that would have been disclosed by the foregoing discovery. 


For all of the reasons stated in Hiclts' memoranda and the Court's Memorandum 


Decision, the denial of the foregoing discovery substantially prejudiced Hiclts' rights 


d~u-ing the arbitration proceeding. Hiclts' inability to conduct critical discovery during 


the arbitration proceeding substantially hindered his ability to present material evidence. 


And having been denied access to critical evidence in this case, Hicks was also denied the 


opport~u~ity to adequately cross-examine witnesses, such as Virginia Weisman. 


Accordingly, the Court hereby ORDERS, ADJUDGES AND DECREES that 


Motion to Vacate Arbitration Award is granted. The award in the arbitration proceeding 


1 


i is hereby vacated and this matter is to be set for a relzearing before the Arbitration Panel. 


UBS ' s Motion for Summary Confirmation of Arbitration Award is denied and Hiclts' 


The rehearing shall be conducted in a manlier that will not again prejudice Hicks' rights 


and otllerwise comnports with Utah Code Ann. $ 78B-11-116 (formerly 78-3 1 a-1 16). 


DATED this day of August, 2008. 


BY THE COURT 


Robert P. Faust 
District Court Judge 
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I Stephen P. Horvat 
I Attorneys for UBS Financial Services, Inc. 
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Supreme Court of Utah. 
UTILITY TRAILER SALES OF SALT LAKE, 
INC., Profit Sharing Retirement Plan and Trust, 


Petitioner and Respondent, 
v. 


James D. FAKE, Claimant and Appellant. 
No. 19830. 


July 27, 1987 


Participant in retirement plan and trust who had 
borrowed extensively from trust hnd  claimed 
that his trust hnd  benefits exceeded his debts. 
Trustees denied claims and participant requested 
arbitration. Arbitrators decided in favor of trust 
and petitioned for confirmation of arbitration 
award. The District Court, Salt Lake County, 
Dean E. Conder, J., confirmed the award. Plan 
participant appealed. The Supreme Court, Hall, 
C.J., held that: (1) plan participant waived right 
to have claim reviewed by special committee 
appointed by company; (2) objection to arbitra- 
tor, on ground that arbitrator was not trustee, had 
no validity; and (3) arbitrators' determination of 
market value of stock at $30 per share was fair 
and reasonable, based upon two formal valua- 
tions, placing value at $29 per share and at $3 1 
per share, and notwithstanding offer of $40 per 
share. 


Affirmed. 


West Headnotes 


25T Alternative Dispute Resolution 
25TII Arbitration 


25TII(H) Review, Conclusiveness, and 
Enforcement of Award 


25Tk366 Appeal or Other Proceedings 
for Review 


25Tk374 Scope and Standards of 


Review 
25Tk374(1) k. In General. Most 


Cited Cases 
(Formerly 33k73.7(1) Arbitration) 


25T Alternative Dispute Resolution 
25TII Arbitration 


25TII(G) Award 
25Tk326 k. Defects and Irregularities 


in Procedure. Most Cited Cases 
(Formerly 33k73.7(1) Arbitration) 


In order to serve state policy favoring arbitration 
and achieve its objective, judicial review of arbi- 
tration award should not be pervasive in scope 
or susceptible to repetitive adjudications, but 
should be limited to the statutory grounds and 
procedures for review; as general rule, awards 
will not disturbed on account of irregularities or 
informalities or because court does not agree 
with award, so long as proceeding has been fair 
and honest and substantial rights of parties have 
been respected. 


[2] Labor and Employment 231H -1599 


23 1H Labor and Employment 
23 1HXII Labor Relations 


23 lHXII(H) Alternative Dispute Resolu- 
tion 


23 1HXII(H)4 Proceedings 
23 1Hk1596 Conclusiveness of 


Award 
231Hk1599 k. Matters Con- 


cluded. Most Cited Cases 
(Formerly 232Ak465 Labor Relations) 


Although trust agreement provided for review of 
plan participant's claim that his trust hnd  bene- 
fits exceeded his debts to trust hnd  claim by 
executive committee, claimant waived that right 
when he failed to comply with procedures, de- 
manded arbitration, and actively sought final 
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decision pursuant thereto. 


25T Alternative Dispute Resolution 
25TII Arbitration 


25TII(H) Review, Conclusiveness, and 
Enforcement of Award 


25Tk366 Appeal or Other Proceedings 
for Review 


25Tk37 1 k. Presentation and Res- 
ervation of Grounds of Review. Most Cited 
Cases 


(Formerly 331373.4 Arbitration) 
Objection to participation of arbitrator as repre- 
sentative of trust on ground that arbitrator was 
not trustee had no validity, as representation by 
trustee is not required, and did not preserve for 
review argument that arbitration award was nul- 
lified because arbitrator was not attorney, party, 
or person employed by party. U.C.A.1953, 78- 
3 1-9 (Repealed). 


25T Alternative Dispute Resolution 
25TII Arbitration 


25TII(H) Review, Conclusiveness, and 
Enforcement of Award 


25Tk366 Appeal or Other Proceedings 
for Review 


25Tk37 1 k. Presentation and Res- 
ervation of Grounds of Review. Most Cited 
Cases 


(Formerly 331373.4 Arbitration) 
Claim that arbitration award was nullified by 
participation of unauthorized participant in hear- 
ing was not presented to or addressed by district 
court and was thus waived for appeal. 
U.C.A. 1953, 78-3 1-9 (Repealed). 


25Tk327 Mistake or Error 
25Tk328 k. In General. Most Cited 


Cases 
(Formerly 331363.3, 331363 Arbitration) 


25T Alternative Dispute Resolution 
25TII Arbitration 


25TII(H) Review, Conclusiveness, and 
Enforcement of Award 


25Tk360 Impeachment or Vacation 
25Tk362 Grounds for Impeach- 


ment or Vacation 
25Tk362(2) k. Limitation to 


Statutory Grounds. Most Cited Cases 
(Formerly 331363.3, 331363 Arbitration) 


Generally, courts are without authority to review 
action of arbitrator to correct errors or to substi- 
tute their conclusions for those of arbitrators 
acting honestly and within scope of their author- 
ity; only under statutorily designated grounds 
may court vacate or set aside arbitration agree- 
ment. 


25T Alternative Dispute Resolution 
25TII Arbitration 


25TII(G) Award 
25Tk325 k. Amount of Award, or 


Overvaluation and Undervaluation. Most Cited 
Cases 


(Formerly 331362 Arbitration) 
Arbitrators' determination of market value of 
stock at $30 per share was fair and reasonable, 
based upon two formal valuations, placing value 
at $29 per share and at $31 per share, and not- 
withstanding offer of $40 per share. 


25T Alternative Dispute Resolution 
25TII Arbitration 


25TII(G) Award 


25T Alternative Dispute Resolution 
25TII Arbitration 


25TII(G) Award 
25Tk342 k. Objections and Exceptions 
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to Award, and Waiver Thereof. Most Cited 
Cases 


(Formerly 3 31367 Arbitration) 
Having permitted arbitration to go forward to 
conclusion without lodging protest to timeliness 
of award, any objection on ground of timeliness 
was waived. U.C.A. 1953, 78-3 1-8 (Repealed). 


25T Alternative Dispute Resolution 
25TII Arbitration 


25TII(G) Award 
25Tk326 k. Defects and Irregularities 


in Procedure. Most Cited Cases 
(Formerly 33k76(3) Arbitration) 


In absence of factual dispute that written arbitra- 
tion agreement was entered into, that arbitration 
proceedings were had, and that award was made 
without complaint until it became clear which 
party had prevailed, irregularities and informali- 
ties complained of, in connection with confirma- 
tion of award, did not constitute grounds for va- 
cating award. U.C.A. 1953, 78-3 1-16, 78-3 1-17 
(Repealed). 


25T Alternative Dispute Resolution 
25TII Arbitration 


25TII(G) Award 
25Tk302 Making and Formal Requi- 


sites 
25Tk305 k. Mode and Form of 


Making. Most Cited Cases 
(Formerly 3 3135 1 Arbitration) 


Although designated as "Conclusions," arbitra- 
tion award stating that trust participant owed 
retirement plan certain amount, including ac- 
crued interest, constituted award by arbitrators. 
"1328 Jay A. Meservy, Salt Lake City, for 
claimant and appellant. 


Henry K. Chai, 11, Salt Lake City, for petitioner 
and respondent. 


HALL. Chief Justice: 


Appellant appeals the district court's confirma- 
tion of an arbitration award. He challenges the 
validity of the award on various procedural 
grounds and contends "1329 that it is not sup- 
ported by the facts and the law. He also chal- 
lenges the order confirming the award as not 
being supported by the record. 


As a participant, a former trustee, and company 
president of the Utility Trailer Sales Retirement 
Plan and Trust, appellant borrowed extensively 
from the trust hnd  and secured his debts with 
personal notes. In March 1982, he initiated the 
present dispute with his successor trustees by 
claiming that his trust hnd  benefits exceeded his 
debts. Essentially, the dispute focused on the 
valuation of stock held by the trust. The trustees 
denied appellant's claims, supplied him with a 
copy of appeal rules, and requested that appel- 
lant utilize proper claim forms. In April 1982, 
and on several occasions thereafter, appellant 
declined to appeal, rehsed to submit proper 
forms, and restated his claim. Each time, the 
claim was denied. 


On October 15, 1982, appellant formally re- 
quested arbitration pursuant to the trust agree- 
ment. Accordingly, appellant chose &chard 
Bunker as his representative. The trust selected 
John Gates as its representative, and on May 5, 
1983, Robert Schramm was appointed as the 
third arbitrator. The arbitration proceeding was 
held on May 24, 1983. 


On June 1, 1983, the arbitrators unanimously 
decided in favor of the trust. In doing so, the 
arbitrators concluded that appellant owed the 
sum of $17,239.48. Notice of their decision was 
given to appellant, and thereafter, the trustees 
petitioned the district court to confirm the arbi- 
tration award. Confirmation occurred in January 
1984. In its memorandum decision, the trial 
court determined that none of the conditions for 
reversing the award set forth in Utah Code Ann. 
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FN1. Chapter 3 1 of title 78 was repealed 
effective April 28, 1986. For present 
provisions comparable to those cited 
herein, see the Utah Arbitration Act, 
codified at Utah Code Ann. $$ 78-3 la-1 
through -20 (1987). Utah Code Ann. $$ 
78-31-16 and -17 (1977) provided in 
pertinent part: 


78-3 1 - 16. Vacating by court- 
Grounds.-In any of the following 
cases the court shall, after notice and 
hearing, make an order vacating the 
award, upon the application of any 
party to the arbitration: 


(1) Where the award was procured by 
corruption, fraud or other undue 
means. 


(2) Where there was evident partiality 
or corruption in the arbitrators, or ei- 
ther of them. 


(3) Where the arbitrators were guilty 
of misconduct in rehsing to postpone 
the hearing upon sufficient cause 
shown, or in rehsing to hear evidence 
pertinent and material to the contro- 
versy, or of any other misbehavior by 
which the rights of any party have 
been prejudiced. 


(4) Where the arbitrators exceeded 
their powers, or so imperfectly exe- 
cuted them that a mutual, final and 
definite award upon the subject matter 
submitted was not made. 


78-3 1 - 17. Modification by court- 
Grounds.-In any of the following 
cases the court shall, after notice and 
hearing, make an order modifying or 
correcting the award upon the applica- 


tion of any party to the arbitration: 


(1) Where there was an evident mis- 
calculation of figures, or an evident 
mistake in the description of any per- 
son, thing or property, referred to in 
the award. 


(2) Where the arbitrators have 
awarded upon a matter not submitted 
to them. 


(3) Where the award is imperfect in a 
matter of form not affecting the merits 
of the controversy. 


[l]  It is to be observed at the outset that the law 
of this state favors arbitration as a speedy and 
inexpensive method of resolving In 
order to serve that policy and achieve its objec- 
tive, judicial review of arbitration awards should 
not be pervasive in scope or susceptible to re- 
petitive adjudications, but should be limited to 
the statutory grounds and procedures for re- 


AS a general rule, awards will not be 
disturbed on account of irregularities or infor- 
malities, or because the court does not agree 
with the award, so long as the proceeding has 
been fair and honest and the substantial rights of 
the parties have been respected.FN4 Application 
of the foregoing principles in this case prompts 
the conclusion*l330 that appellant's contentions 
on appeal are without merit. 


FN2. Robinson & Wells, P. C. v. Warren, 
669 P.2d 844, 846 (Utah 1983). 


FN3. Id. 


FN4. Bivans v. Utah Lake Land, Water 
&Power Co., 53 Utah 601, 612-13, 174 
P. 1126, 1130 (1918). 


[2] Appellant first contends that as a prerequisite 
to arbitration, he was entitled to have his claim 
reviewed by a special committee appointed by 
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the company and that he was denied that internal 
appeal proceeding. However, while it is correct 
that the trust agreement provided for a review by 
an executive committee, appellant in the instant 
case waived that right when he failed to comply 
with procedures, demanded arbitration, and ac- 
tively sought a final decision pursuant thereto. 


[3][4] Appellant next contends that the arbitra- 
tion award was nullified because the trust was 
represented by one Neal Smith who was not an 
attorney, a party, or a person employed by a 
party, contrary to the provisions of Utah Code 
Ann. $ 78-3 1-9 (1977). The record reflects that 
prior to the arbitration hearing, appellant lodged 
an objection to Smith's participation as a repre- 
sentative of the trust, but that he did so for an 
insufficient reason, namely, that Smith was not a 
trustee. Since section 78-31-9 does not require 
representation by a trustee, appellant's objection 
had no validity. Furthermore, appellant's claim 
that the arbitration award was nullified by the 
participation of an unauthorized participant in 
the hearing was not presented to nor addressed 
by the district court. The issue having been 
raised for the first time on appeal, we do not ad- 
dress it f i ~ t h e r . ~ ~ ~  


FN5. Topik v. Thurber, 733 P.2d 499 
(Utah 1987). 


The primary issue determined by the arbitrators 
was the value of the stock in Brighton Bank as 
of September 198 1. The arbitrators unanimously 
concluded that the stock had a value of $30 per 
share. Their conclusion was based upon two 
formal valuations, one obtained from JPS Finan- 
cial Consultants placing the value at $29 per 
share, and the other obtained from Johnson 
Stewart, Inc., valuing the stock at $3 1 per share. 
In addition, the arbitrators considered a Septem- 
ber 30, 1981 offer from Brighton Bank to pur- 
chase the stock for $30 per share, and an Octo- 
ber 5, 1981 offer from one Mike Crowley to 
purchase the same for $40 per share. Appellant 
contends that the arbitrators chose to ignore the 


offer of $40 per share made by Crowley 


[5] Generally, the courts are without authority to 
review the action of arbitrators to correct errors 
or to substitute their conclusions for those of the 
arbitrators acting honestly and within the scope 
of their Only under statutorily des- 
ignated grounds may a court vacate or set aside 
an arbitration award.FN7 


FN6. Giannopulos v. Pappas, 80 Utah 
442, 449, 15 P.2d 353, 356 (1932). 


FN7. Id. 


[6] In this case, appellant asserts as the statutory 
grounds necessary to vacate the award that the 
arbitrators ignored the facts, misapplied the law, 
and grossly violated the concepts of equity and 
fairness. However, the record does not bear out 
the assertion. There is nothing to indicate that 
the arbitrators did not duly consider the evidence 
of Crowley's offer of $40 per share. Similarly, 
there is nothing to indicate that the arbitrators 
did not also consider the fact that the offer was 
made after the date fixed for valuation and, more 
importantly, that the offer did not culminate in a 
sale. When weighed against all of the other evi- 
dence regarding value, the arbitrators' determi- 
nation of market value appears to be fair and 
reasonable, and we do not disturb it by substitut- 
ing our judgment for that of the  arbitrator^.^^' 


FN8. See Warren, 669 P.2d at 847. 


[7] Appellant's next point on appeal is that the 
arbitration award was not timely, his contention 
being that the award was not made within sixty 
days from the time of the appointment of the 
arbitrators as mandated by Utah Code Ann. $ 
78-31-8 (1977). We do not address the merits of 
this contention because having permitted the 
proceedings to go forward to conclusion without 
lodging a protest, appellant is "1331 deemed to 
have waived any objection of timeliness.FNg 


O 2009 Thomson ReutersIWest. No Claim to Orig. US Gov. Works. 







740 P.2d 1327 
740 P.2d 1327 
(Cite as: 740 P.2d 1327) 


FN9. Ash Apartments v. Martinez, 656 
P.2d 708, 709 (Colo.Ct.App. 1982); R.E. 
Bean Constr. Co. v. Middlebury Assocs., 
139 Vt. 200, 428 A.2d 306, 311-12 
(1980); see alsoUtah Code Ann. $ 78- 
31a-10 (1987). 


Appellant's remaining point on appeal is that the 
order confirming the award is not supported by 
the record. He asserts that the record contains 
only an unsigned copy of the arbitration agree- 
ment, that the award is impeachable on its face 
because it is undated and makes no reference to 
the dates the arbitrators were appointed, and that 
the award contains no language purporting to 
make an award. 


Utah Code Ann. $ 78-31-20 (1977) required in 
part that the person moving for an order con- 
firming an award file with the clerk the written 
arbitration agreement or a verified copy thereof, 
and the award itself. The purpose of the statute 
was to provide a method by which an award 
could be reduced to judgment by summary pro- 
~ e e d i n ~ s . ~ ~ "  


FN10. See Giannopulos, 80 Utah 442 at 
449, 15 P.2d at 356. 


[8] In the absence of a factual dispute that a 
written arbitration agreement was entered into, - 


that arbitration proceedings were had, and that 
an award was made without complaint until it 


FNl 1 was clear that appellant had lost, the trial 
court appropriately concluded that the irregulari- 
ties and informalities complained of did not con- 
stitute grounds for vacating the award within the 
contemplation of Utah Code Ann. $$ 78-3 1-16 
and -17 (1977). 


FN 1 1. R. E. Bean Constr. Co., 428 A.2d 
at 3 11-12. 


[9] In regard to the remaining contention that the 
language contained in the award does not pur- 
port to make an award, we disagree. Although 


designated as "Conclusions," the paragraphs 
contained therein plainly constitute the award 
made by the arbitration panel. Particularly ex- 
plicit is paragraph 5 thereof which reads as fol- 
lows: 


5. James D. Fake owes the Plan the sum of 
$17,239.48 including accrued interest to June 
15, 1983. Interest accrues in the amount of $5.67 
per day thereafter. 


Affirmed. Costs to petitioner. 


STEWART, Associate C.J., and HOWE, 
DURHAM and ZIMMERMAN, JJ., concur. 


Utah, 1987. 
Utility Trailer Sales of Salt Lake, Inc. v. Fake 
740 P.2d 1327 


END OF DOCUMENT 
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Supreme Court of Utah. 
Terry ALLRED, Plaintiff and Appellant, 


v. 
EDUCATORS MUTUAL INSURANCE 


ASSOCIATION OF UTAH, Defendant and Ap- 
pellee. 


No. 940471. 


Jan. 12, 1996. 


Insured whose claim for disability income bene- 
fits was denied in arbitration brought suit against 
disability insurer for breach of contract. Insurer 
moved to confirm arbitration award and to dis- 
miss complaint. The First District Court, Cache 
County, Gordon J. Low, J., dismissed action and 
confirmed award. Insured appealed. The Su- 
preme Court, Durham, J., held that insured was 
not entitled to review on merits where he failed 
to challenge validity of arbitration of his claim 
in manner prescribed by Utah Arbitration Act or 
under any of statutorily recognized grounds for 
vacating arbitration award. 


Affirmed. 
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"1264 Gregory Skabelund, Logan, for plaintiff. 


Michael T. McCoy, Murray, for defendant. 


DURHAM, Justice. 


This is an appeal from the trial court's order con- 
firming an arbitration award and dismissing 
plaintiff Terry Allred's breach of contract action 
against defendant Educators Mutual Insurance 
Association of Utah (Educators Mutual). We 
affirm. 


Allred, a former employee of Cache County 
School District (the district), was a beneficiary 
under a group long-term disability policy issued 
by Educators Mutual. In August of 1984, Allred 
allegedly became disabled due to both physical 
and mental illnesses and subsequently termi- 
nated his employment with the district. On No- 
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vember 30, 1988, Allred submitted a request for 
disability relief to Educators Mutual. Waiving 
requirements for both a one-year submission of 
claim and a twenty-day notice from time of dis- 
ability, Educators Mutual allowed Allred to 
submit his disability claim pursuant to the 
claims review and arbitration provisions of the 
policy. Educators Mutual informed Allred on 
March 9, 1989, that it had denied his claim for 
benefits and that he had a right to an additional 
review. Allred refiled his claim. After further 
review, the claims review committee notified 
Allred on August 14, 1989, of its final decision 
to deny benefits. 


Section 10.5 of Educators Mutual's long-term 
disability policy provides, "If an insured is not 
satisfied with the decision of the claims review 
committee, the insured, or his representative, 
shall file a written request for arbitration of the 
disputed claim within 15 days after receiving the 
decision of the claims review committee." In- 
stead of timely filing a written request for arbi- 
tration as the insurance policy required, Allred 
waited nearly sixty days and then filed a breach 
of contract action against Educators Mutual to 
recover past and hture disability benefits. 


In its answer to Allred's amended complaint, 
Educators Mutual set forth as an affirmative de- 
fense Allred's failure to request mandatory arbi- 
tration and subsequently moved to dismiss All- 
red's breach of contract claim on this ground. 
The trial court rejected Allred's claim that Edu- 
cators Mutual had waived the policy's arbitration 
provision and, in accordance with the Utah Arbi- 
tration Act, Utah Code Ann. $$ 78-3 la-1 to -20 
(the Act), entered an order of stay pending arbi- 
t r a t i ~ n . ~ ~ '  


FN1. Specifically, under Utah Code 
Ann. $ 78-31a-4(1), "[tlhe court, upon 
motion of any party showing the exis- 
tence of an arbitration agreement, shall 
order the parties to arbitrate." Also, sec- 
tion 78-3 la-4(3) provides in pertinent 


part, "An order to submit an agreement 
to arbitration stays any action or pro- 
ceeding involving an issue subject to ar- 
bitration under the agreement." 


Allred's claim was heard by an arbitration com- 
mittee, which denied his application for long- 
term disability benefits. Allred did not move to 
vacate the arbitration award as provided for un- 
der section 78-3 la-14. The trial court, on motion 
by Educators Mutual, entered an order confirm- 
ing the arbitration award and dismissing Allred's 
complaint. Allred filed this appeal. 


Allred raises three issues requiring disposition: 
(1) whether the trial court erred in finding that 
the 1983 arbitration provision covering hture 
disputes did not violate Utah law prior to the 
1985 amendment to the Act; (2) whether the trial 
court erred in confirming an arbitration award 
that was not signed by all members of the arbi- 
tration committee and therefore did not comply 
with the procedural requirements outlined in 
section 78-"1265 3 la-lO(1); and (3) whether the 
trial court erred in granting Educators Mutual's 
motion to confirm the arbitration and in dismiss- 
ing the complaint when genuine issues of mate- 
rial fact remained as to Allred's qualification for 
long-term disability benefits. 


[1][2] The Act supports arbitration of both pre- 
sent and hture disputes and reflects long- 
standing public policy favoring speedy and in- 
expensive methods of adjudicating disputes. 
Giannopulos v. Pappas, 80 Utah 442, 449, 15 
P.2d 353, 356 (1932). Given the public policy 
and law in support of arbitration, judicial review 
of arbitration awards confirmed pursuant to the 
Act is limited to those grounds and procedures 
provided for under the Act. Robinson & Wells, 
P.C. v. Warren, 669 P.2d 844, 846 (Utah 1983). 
In Utility Trailer Sales of Salt Lake, Inc. v. Fake, 
740 P.2d 1327, 1329 (Utah 1987), we discussed 
the correct standard of review as follows: 


In order to serve that policy and achieve its ob- 
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jective, judicial review of arbitration awards 
should not be pervasive in scope or susceptible 
to repetitive adjudications, but should be limited 
to the statutory grounds and procedures for re- 
view. As a general rule, awards will not be dis- 
turbed on account of irregularities or informali- 
ties, or because the court does not agree with the 
award, so long as the proceeding has been fair 
and honest and the substantial rights of the par- 
ties have been respected. 


(Citing Robinson, 669 P.2d at 846.) 


[3] Allred's claim that the arbitration provisions 
in the 1983 policy covering hture disputes were 
contrary to Utah law in effect at the time the pol- 
icy was issued is incorrect. Originally, the Act 
applied only to the arbitration of existing con- 
troversies and did not cover agreements to arbi- 
trate hture disputes. See, e.g., Barnhart v. Civil 
Sew. Employees Ins. Co., 16 Utah 2d 223, 230, 
398 P.2d 873, 878 (1965); Johnson v. Brinker- 
hofi  89 Utah 530, 544, 57 P.2d 1132, 1139 
(1936). However, in 1977, the Utah legislature 
amended the Act to include the arbitration of 
hture Under Utah Code Ann. $ 78- 
3 1-1 (1977), "[tlwo or more parties may agree in 
writing to submit to arbitration ... any contro- 
versy existing between them at the time of the 
agreement ... or they may agree to submit to ar- 
bitration any controversy which may arise in the 
hture." FN3 In Lindon City v. Engineers Con- 
struction Co., 636 P.2d 1070, 1074 (Utah 1981), 
we recognized this change in Utah law and the 
constitutionality of the 1977 amendment: 


FN2. This undermines Allred's claim 
that the trial court erred in applying the 
Act retroactively. Utah law changed in 
1977, and the long-term disability policy 
containing the arbitration provision cov- 
ering hture disputes became effective in 
1983. 


FN3. The legislature amended this pro- 
vision in 1985. Under Utah Code Ann. $ 


78-3 la-3, "[a] written agreement to 
submit any existing or hture contro- 
versy to arbitration is valid, enforceable, 
and irrevocable, except upon grounds 
existing at law or equity to set aside the 
agreement, or when fraud is alleged as 
provided in the Utah Rules of Civil Pro- 
cedure." 


In the Barnhart case, this Court held that inas- 
much as the legislature had not amended the ar- 
bitration statute, we would adhere to the law as 
previously established and would decline to en- 
force an agreement for arbitration of controver- 
sies which might arise in the hture .... The legis- 
lature responded to the clarion opinions ex- 
pressed by members of this Court and amended 
the statute [in 19771 to permit valid and enforce- 
able agreements for arbitration of hture dis- 
putes. This amendment does not violate Article 
I, Section 11, Constitution of Utah. 
Thus Utah law has favored arbitration provisions 
covering hture disputes since 1977. Since Edu- 
cators Mutual's policy was activated in 1983, we 
reject Allred's argument that the policy's arbitra- 
tion provision violates Utah law. 


[4] Allred next claims that the trial court erred in 
confirming the arbitration award because it was 
not signed by the members of the arbitration 
committee. Section 78-3 la-lO(1) states that an 
"arbitration award shall be in writing and signed 
by the arbitrators who join in the award." How- 
ever, as discussed above, an arbitration award 
"will not be disturbed on account of irregulari- 
ties or informalities." Fake, 740 P.2d at 1329. 
Failure to comply with procedural requirements 
"1266 such as the signature requirement is an 
irregularity and as such cannot by itself support 
appellate intervention. There is no indication 
that the substantive legitimacy of the award or- 
der is in question. Accordingly, we reject All- 
red's claim that noncompliance with section 78- 
3 la- 1 O(1)'s signature requirement constitutes 
reversible error. 
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[5] [6] [7] [8] Finally, Allred claims that the trial 
court erred in confirming the arbitration award 
and dismissing his breach of contract action be- 
cause genuine issues of material fact remain as 
to his eligibility for long-term disability benefits. 
However, appellate review of an arbitration 
award confirmed under the Act is limited to ex- 
amining whether the arbitration proceeding was 
fair and honest and whether the substantial rights 
of the parties were respected. Utah law presumes 
that an arbiter appointed and authorized by the 
parties is capable of examining legal documents 
and statutes to determine questions of construc- 
tion or validity. Lindon City, 636 P.2d at 1073. 
Therefore, we will not conduct a substantive 
review of the merits of a matter subject to arbi- 
tration. A party who desires to avoid this limita- 
tion on appellate review must take affirmative 
action at the outset to remove the dispute from 
the Act's jurisdiction. For example, under the 
Utah Declaratory Judgment Act, Utah Code 
Ann. $$ 78-33-1 to -13, a party may initiate a 
declaratory judgment action to challenge the 
validity of a contractual obligation to arbitrate 
disputes. 


[9] In addition, the Act recognizes that grounds 
may exist in law, in equity, or in cases of fraud 
to remove a dispute from its terms. Utah Code 
Ann. $ 78-3 la-3. A court judgment declaring an 
arbitration provision null or void under these 
provisions would permit the parties to seek judi- 
cial resolution of the dispute. For example, a 
party may seek judicial recognition that the op- 
posing party has waived its contractual right to 
arbitrate.FN4 


FN4. In Chandler v. Blue Cross Blue 
Shield, 833 P.2d 356, 358-59 (Utah 
1992), this court held that a party waives 
the right to binding arbitration where 
that party substantially participates in 
the litigation process and the participa- 
tion results in prejudice to the opposing 
party. 


[lo] Allred did not seek a declaratory judgment 
on whether the insurance policy's arbitration 
provision was binding on the parties, nor did he 
challenge the Act's applicability under principles 
of law or equity. Therefore, Allred failed to re- 
move his dispute from the terms of the Act. 


Because we hold that the Act applies, we look to 
its terms for guidance on the appropriate means 
to challenge court confirmation of the arbitration 
award. The Act provides specific statutory 
grounds and procedures for the review of arbi- 
tration awards. Sections 78-3 la-13 and -14 al- 
low any party to move the court for modification 
or vacation of the award and direct the court to 
grant such motion if any of the statutorily au- 
thorized grounds are present. 


First, under section 78-31a-13(1), "[ulpon mo- 
tion of any party to the arbitrators or upon order 
of the court pursuant to a motion, the arbitrators 
may modify the award if (a) there is an evident 
miscalculation of figures or description . . .; (b) 
the award is imperfect as to form; or (c) neces- 
sary to clarify any part of the award." Second, 
under section 78-31a-14(1), a party can move 
for vacation of the arbitration award under the 
following circumstances: 


(a) the award was procured by corruption, fraud, 
or other undue means; 


(b) an arbitrator, appointed as a neutral, showed 
partiality, or an arbitrator was guilty of miscon- 
duct that prejudiced the rights of any party; 


(c) the arbitrators exceeded their powers; 


(d) the arbitrators rehsed to postpone the hear- 
ing upon sufficient cause shown, rehsed to hear 
evidence material to the controversy, or other- 
wise conducted the hearing to the substantial 
prejudice of the rights of a party; or 


(e) there was no arbitration agreement between 
the parties to the arbitration proceeding. 
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[ l  11 These procedural safeguards are designed 
to protect against arbitrary, unfair, or prejudicial 
treatment in the arbitration process. However, 
failure to timely file a motion"1267 to either 
modify or vacate the award forecloses a com- 
prehensive review on the merits of the arbitra- 
tion process. See, e.g., Robinson, 669 P.2d at 
848. 


[12] After receiving notice of the arbitration 
award by a letter dated October 6, 1993, Allred 
failed to move the trial court to vacate the award 
pursuant to section 78-3 la-14(1). Instead, Allred 
relied solely on his memorandum in opposition 
to Educators Mutual's motion to confirm the ar- 
bitration award and dismiss the complaint to 
persuade the trial court not to confirm the award 
or dismiss his action. Having ignored the proce- 
dural guidelines established for review of arbi- 
tration awards, Allred has also failed to identify 
any statutorily recognized grounds for vacating 
the award. 


Because Allred failed to challenge the validity of 
the arbitration of his claim in the manner pre- 
scribed by the Act or under any of the statutorily 
recognized grounds for vacating the arbitration 
award, we affirm the trial court's order. 


ZIMMERMAN, C. J., STEWART, Associate 
C.J., HOWE and RUSSON, JJ., concur in Jus- 
tice DURHAM'S opinion. 
Utah, 1996. 
Allred v. Educators Mut. Ins. Ass'n of Utah 
909 P.2d 1263 


END OF DOCUMENT 
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Supreme Court of Utah. 
BUZAS BASEBALL, INC., a Utah corporation; 


Buzas Baseball, Inc., an Oregon corporation; 
Joseph J. Buzas, an individual and stockholder; 
and Pacific Coast League of Professional Base- 
ball Clubs, Inc., a Florida corporation not for 


profit, Plaintiffs and Appellees, 
v. 


SALT LAKE TRAPPERS, INC., a Utah corpo- 
ration; Jack Donovan, an individual and stock- 


holder; and Pioneer Baseball League, a Montana 
corporation, Defendants and Appellants. 


No. 950351. 


Oct. 4, 1996. 


Baseball club brought action seeking to vacate 
or modify arbitration award against it for non- 
compliance with procedures governing drafting 
of territory. The Third District Court, Salt Lake 
County, Homer F. Wilkinson, J., granted sum- 
mary judgment for club. On appeal, the Supreme 
Court, Zimmerman, C.J., held that: (1) findings 
of fact made by trial court were inappropriate 
substitution of trial court's judgment for that of 
arbitrator; (2) arbitration panel did not exceed its 
authority; (3) arbitration award did not represent 
evident material miscalculation; (4) there was no 
manifest disregard of law in arbitration panel's 
award; (5) arbitration award was not made in 
violation of public policy; and (6) Federal Arbi- 
tration Act, which does not explicitly provide for 
attorney fees, does not preempt State Arbitration 
Act, which does so provide. 


Reversed and remanded 


West Headnotes 


[I] Alternative Dispute Resolution 25T 
-324 


25T Alternative Dispute Resolution 


25TII Arbitration 
25TII(G) Award 


25Tk324 k. Consistency and Reason- 
ableness; Lack of Evidence. Most Cited Cases 


(Formerly 33136 1 Arbitration) 


Alternative Dispute Resolution 25T 
-362(2) 


25T Alternative Dispute Resolution 
25TII Arbitration 


25TII(H) Review, Conclusiveness, and 
Enforcement of Award 


25Tk360 Impeachment or Vacation 
25Tk362 Grounds for Impeach- 


ment or Vacation 
25Tk362(2) k. Limitation to 


Statutory Grounds. Most Cited Cases 
(Formerly 3 3k76(2) Arbitration) 


Judicial review of arbitration awards should not 
be pervasive in scope or encourage repetitive 
adjudications but should be limited to statutory 
grounds and procedures for review; generally, 
arbitration award will not be disturbed on 
ground that court does not agree with award, as 
long as proceeding was fair and honest and sub- 
stantial rights of parties were respected. 


[2] Alternative Dispute Resolution 25T 
-363(5) 


25T Alternative Dispute Resolution 
25TII Arbitration 


25TII(H) Review, Conclusiveness, and 
Enforcement of Award 


25Tk360 Impeachment or Vacation 
25Tk363 Motion to Set Aside or 


Vacate 
25Tk363(5) k. Form and Suffi- 


ciency of Motion. Most Cited Cases 
(Formerly 33k77(3) Arbitration) 


Trial court was not required to dismiss action 
challenging arbitration award on ground that 
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action was brought by filing of verified com- 
plaint, rather than by motion as contemplated by 
statutes, particularly as dismissal on that basis 
would have elevated form over substance. 9 
U.S.C.A. $ 6; U.C.A.1953, 78-31a-14, 78-31a- 
15. 


[3] Alternative Dispute Resolution 25T 
-363(1) 


25T Alternative Dispute Resolution 
25TII Arbitration 


25TII(H) Review, Conclusiveness, and 
Enforcement of Award 


25Tk360 Impeachment or Vacation 
25Tk363 Motion to Set Aside or 


Vacate 
25Tk363(1) k. In General. Most 


Cited Cases 
(Formerly 33k77(3) Arbitration) 


Proper procedure for challenging arbitration 
award would have been for plaintiff, rather than 
bringing action by filing of verified complaint, 
to file single motion to vacate or amend, requir- 
ing single response, which was expedited proce- 
dure contemplated by statutes and required by 
policies underlying arbitration. U.C.A. 1953, 78- 
31a-14, 78-31a-15. 


[4] Alternative Dispute Resolution 25T 
-362(1) 


25T Alternative Dispute Resolution 
25TII Arbitration 


25TII(H) Review, Conclusiveness, and 
Enforcement of Award 


25Tk360 Impeachment or Vacation 
25Tk362 Grounds for Impeach- 


ment or Vacation 
25Tk362(1) k. In General. Most 


Cited Cases 
(Formerly 33k76(1) Arbitration) 


Alternative Dispute Resolution 25T -376 


25T Alternative Dispute Resolution 


25TII Arbitration 
25TII(H) Review, Conclusiveness, and 


Enforcement of Award 
25Tk366 Appeal or Other Proceedings 


for Review 
25Tk376 k. Modification. Most 


Cited Cases 
(Formerly 33136 1, 331373.9 Arbitration) 


Trial court reviewing arbitration award should 
give considerable leeway to arbitrator, setting 
aside arbitrator's decision only in certain narrow 
circumstances; trial court faced with motion to 
vacate or modify arbitration award is limited to 
determining whether any of very limited 
grounds for modification or vacatur exist: and 
court may not substitute its judgment for that of 
arbitrator or modify or vacate award on ground 
that court disagrees with arbitrator's assessment. 


[5] Alternative Dispute Resolution 25T 
-329 


25T Alternative Dispute Resolution 
25TII Arbitration 


25TII(G) Award 
25Tk327 Mistake or Error 


25Tk329 k. Error of Judgment or 
Mistake of Law. Most Cited Cases 


(Formerly 331363.1 Arbitration) 


Alternative Dispute Resolution 25T -330 


25T Alternative Dispute Resolution 
25TII Arbitration 


25TII(G) Award 
25Tk327 Mistake or Error 


25Tk330 k. Mistake of Fact and 
Miscalculation. Most Cited Cases 


(Formerly 331363.2 Arbitration) 
Courts do not sit to hear claims of factual or le- 
gal error by arbitrator as appellate court does in 
reviewing decisions of lower courts; if court 
were free to intervene on those grounds, speedy 
resolution of grievances by private mechanisms 
would be greatly undermined. 
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[6] Alternative Dispute Resolution 25T 
-374(1) 


25T Alternative Dispute Resolution 
25TII Arbitration 


25TII(H) Review, Conclusiveness, and 
Enforcement of Award 


25Tk366 Appeal or Other Proceedings 
for Review 


25Tk374 Scope and Standards of 
Review 


25Tk374(1) k. In General. Most 
Cited Cases 


(Formerly 33k73.7(1) Arbitration) 


Alternative Dispute Resolution 25T 
-374(6) 


25T Alternative Dispute Resolution 
25TII Arbitration 


25TII(H) Review, Conclusiveness, and 
Enforcement of Award 


25Tk366 Appeal or Other Proceedings 
for Review 


25Tk374 Scope and Standards of 
Review 


25Tk374(6) k. Discretion. Most 
Cited Cases 


(Formerly 33k73.7(1) Arbitration) 


Alternative Dispute Resolution 25T 
W374(7 )  


25T Alternative Dispute Resolution 
25TII Arbitration 


25TII(H) Review, Conclusiveness, and 
Enforcement of Award 


25Tk366 Appeal or Other Proceedings 
for Review 


25Tk374 Scope and Standards of 
Review 


25Tk374(7) k. Questions of 
Law or Fact. Most Cited Cases 


(Formerly 3 3k77(4) Arbitration) 
There is no special standard governing appellate 
court's review of trial court's decision confirm- 


ing, vacating or modifying arbitration award 
and, thus, in reviewing such decision, appellate 
court grants no deference to trial court's conclu- 
sions of law but reviews them for correctness, 
and reviews trial court's factual findings under 
clearly erroneous standard. 


[7] Alternative Dispute Resolution 25T 
-363(9) 


25T Alternative Dispute Resolution 
2 5TII Arbitration 


25TII(H) Review, Conclusiveness, and 
Enforcement of Award 


25Tk360 Impeachment or Vacation 
25Tk363 Motion to Set Aside or 


Vacate 
25Tk363(9) k. Determination 


and Disposition. Most Cited Cases 
(Formerly 3 3k77(7) Arbitration) 


Trial court reviewing arbitration award against 
baseball club for noncompliance with proce- 
dures governing drafting of territory improperly 
substituted its judgment for that of arbitrator by 
entering findings of fact; none of grounds on 
which arbitration award was challenged required 
examination of any facts outside those estab- 
lished by arbitration award and memorandum of 
agreement. 


[8] Alternative Dispute Resolution 25T 
-363(9) 


25T Alternative Dispute Resolution 
25TII Arbitration 


25TII(H) Review, Conclusiveness, and 
Enforcement of Award 


25Tk360 Impeachment or Vacation 
25Tk363 Motion to Set Aside or 


Vacate 
25Tk363(9) k. Determination 


and Disposition. Most Cited Cases 
(Formerly 3 3k77(7) Arbitration) 


Alternative Dispute Resolution 25T -376 
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25T Alternative Dispute Resolution 
25TII Arbitration 


25TII(H) Review, Conclusiveness, and 
Enforcement of Award 


25Tk366 Appeal or Other Proceedings 
for Review 


25Tk376 k. Modification. Most 
Cited Cases 


(Formerly 331373.9 Arbitration) 
In some instances, it is appropriate for trial court 
to make findings of fact in determining whether 
grounds for vacating or modifying arbitration 
award exists, such as when claim is one of parti- 
ality on part of arbitrator; in such case, evidence 
extrinsic to arbitration itself must be presented to 
trial court and findings of fact are appropriate. 


[9] Alternative Dispute Resolution 25T 
-325 


25T Alternative Dispute Resolution 
25TII Arbitration 


25TII(G) Award 
25Tk325 k. Amount of Award, or 


Overvaluation and Undervaluation. Most Cited 
Cases 


(Formerly 331362 Arbitration) 
Arbitration panel did not exceed its authority by 
allegedly awarding double recovery for value of 
franchise in $1.2 million territory award against 
baseball club for noncompliance with proce- 
dures governing drafting of territory; memoran- 
dum of agreement contemplated that panel 
would determine just and reasonable compensa- 
tion for drafting of territory and amount of pre- 
draft damages, such as loss of second club's 
franchise, and $1.2 million award could not be 
said to be irrational or utterly lacking in eviden- 
tiary support, in light of evidence of $400,000 
arbitration award to another club solely for their 
territory. U.C.A.1953, 78-31a-14(c). 


[lo] Alternative Dispute Resolution 25T 
-230 


25T Alternative Dispute Resolution 


25TII Arbitration 
25TII(E) Arbitrators 


25Tk228 Nature and Extent of Author- 
ity 


25Tk230 k. Agreement or Submis- 
sion as Determinative. Most Cited Cases 


(Formerly 33k76(5) Arbitration) 


Alternative Dispute Resolution 25T -316 


25T Alternative Dispute Resolution 
25TII Arbitration 


25TII(G) Award 
25Tk316 k. Actions Exceeding Arbi- 


trator's Authority. Most Cited Cases 
(Formerly 33k76(5) Arbitration) 


Generally, to find that arbitrator has exceeded 
his authority, court must review submission 
agreeinent and determine whether arbitrator's 
award covers areas not contemplated by that 
agreeinent; authority of arbitrator springs from 
agreeinent to arbitrate. U.C.A. 1953, 78-3 1a- 
14(c). 


[ l l ]  Alternative Dispute Resolution 25T 
-316 


25T Alternative Dispute Resolution 
25TII Arbitration 


25TII(G) Award 
25Tk316 k. Actions Exceeding Arbi- 


trator's Authority. Most Cited Cases 
(Formerly 33k76(5) Arbitration) 


Proper test under exceeding authority ground for 
challenging arbitration award is whether arbitra- 
tor exceeded powers delegated to him by parties. 
U.C.A. 1953, 78-3 la-14(c). 


[12] Alternative Dispute Resolution 25T 
-229 


25T Alternative Dispute Resolution 
25TII Arbitration 


25TII(E) Arbitrators 
25Tk228 Nature and Extent of Author- 


ity 
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25Tk229 k. In General. Most Cited 
Cases 


(Formerly 331329.1 Arbitration) 
Pursuant to "irrationality principal," if arbitra- 
tion award is without foundation in reason or 
fact, arbitrator may be found to have exceeded 
his authority; assumption is that parties, by their 
agreement to arbitrate, have given arbitrator au- 
thority to decide their dispute on rational basis 
and, thus, arbitrator has not exceeded his author- 
ity unless award is completely irrational. 
U.C.A. 1953, 78-3 la-14(c). 


[13] Alternative Dispute Resolution 25T 
-316 


25T Alternative Dispute Resolution 
25TII Arbitration 


25TII(G) Award 
25Tk316 k. Actions Exceeding Arbi- 


trator's Authority. Most Cited Cases 
(Formerly 3 3k77(4) Arbitration) 


Courts must approach cautiously allegation that 
arbitrator exceeded his authority by making 
award which is without foundation in reason or 
fact even though complete irrationality of award 
is basis for setting it aside, as irrationality prin- 
cipal must be applied with view to narrow scope 
of review in arbitration cases. U.C.A. 1953, 78- 
3 la-14(c). 


[14] Alternative Dispute Resolution 25T 
-325 


25T Alternative Dispute Resolution 
25TII Arbitration 


25TII(G) Award 
25Tk325 k. Amount of Award, or 


Overvaluation and Undervaluation. Most Cited 
Cases 


(Formerly 331362 Arbitration) 
Alleged over-award by arbitration panel against 
baseball club for noncompliance with proce- 
dures governing drafting of territory, which 
award allegedly granted double recovery for 
value of franchise lost by second club, did not 


amount to material miscalculation for purposes 
of statute allowing modification of arbitration 
award on ground of evident miscalculation; 
nothing on face of award indicated that arbitra- 
tion panel miscalculated damages but, rather, 
panel had wealth of data from which to calculate 
appropriate award, and claim of over-award 
simply amounted to claim of disagreement with 
panel's assessment of evidence. U.C.A. 1953, 78- 
31a-15(a). 


[15] Alternative Dispute Resolution 25T 
-325 


25T Alternative Dispute Resolution 
25TII Arbitration 


25TII(G) Award 
25Tk325 k. Amount of Award, or 


Overvaluation and Undervaluation. Most Cited 
Cases 


(Formerly 331362 Arbitration) 
Receipt of less than one requests in arbitration 
proceeding does not, standing alone, constitute 
miscalculation for purposes of statute authoriz- 
ing modification of arbitration award on ground 
of evident miscalculation. U.C.A. 1953, 78-3 1a- 
15(a). 


[16] Alternative Dispute Resolution 25T 
-111 


25T Alternative Dispute Resolution 
25TII Arbitration 


25TII(A) Nature and Form of Proceeding 
25Tklll k. Nature, Purpose, and 


fight to Arbitration in General. Most Cited 
Cases 


(Formerly 3 3k 1 Arbitration) 
When parties agreed to arbitration, they agreed 
to accept whatever reasonable uncertainties 
might arise from process. U.C.A. 1953, 78-3 1a- 
15(a). 


[17] Alternative Dispute Resolution 25T 
-329 
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25T Alternative Dispute Resolution 
25TII Arbitration 


25TII(G) Award 
25Tk327 Mistake or Error 


25Tk329 k. Error of Judgment or 
Mistake of Law. Most Cited Cases 


(Formerly 331363.1 Arbitration) 
Alleged over-award by arbitration panel against 
baseball club for noncompliance with proce- 
dures governing drafting of territory, which 
award allegedly double counted value of fran- 
chise, was not made in manifest disregard of law 
prohibiting double recoveries, so as to provide 
ground for overturning award; nothing in record 
established that arbitrators knew of rule prohibit- 
ing double recovery and disregarded it but, 
rather, claim that over-award was made in mani- 
fest disregard of law amounted to nothing more 
than disagreement with arbitrator about value of 
territory and meaning of evidence adduced by 
experts during arbitration. 


[18] Alternative Dispute Resolution 25T 
-329 


25T Alternative Dispute Resolution 
25TII Arbitration 


25TII(G) Award 
25Tk327 Mistake or Error 


25Tk329 k. Error of Judgment or 
Mistake of Law. Most Cited Cases 


(Formerly 331363.1 Arbitration) 
Manifest disregard of law ground for overturn- 
ing arbitration award is judicially created doc- 
trine stemming from exceeding statutory author- 
ity ground. U.C.A. 1953, 78-3 la-14(c). 


[19] Alternative Dispute Resolution 25T 
-329 


25T Alternative Dispute Resolution 
25TII Arbitration 


25TII(G) Award 
25Tk327 Mistake or Error 


25Tk329 k. Error of Judgment or 
Mistake of Law. Most Cited Cases 


(Formerly 331363.1 Arbitration) 
If arbitrators manifestly disregard law in making 
their award, they can be said to have exceeded 
their authority, but "manifest disregard" means 
more than error or misunderstanding with re- 
spect to law; error must have been obvious and 
capable of being readily and instantly perceived 
by average person qualified to serve as arbitra- 
tor, and term "disregard" implies that arbitrator 
appreciates existence of clearly governing legal 
principle but decides to ignore it. 


[20] Alternative Dispute Resolution 25T 
-325 


25T Alternative Dispute Resolution 
25TII Arbitration 


25TII(G) Award 
25Tk325 k. Amount of Award, or 


Overvaluation and Undervaluation. Most Cited 
Cases 


(Formerly 331362 Arbitration) 
Arbitration award against baseball club for non- 
compliance with procedures governing drafting 
of territory, which award allegedly allowed dou- 
ble recovery for franchise, was not in violation 
of public policy; claim amounted, at best, to al- 
legation that arbitration panel's reliance on com- 
parable sales figures including both franchise 
and territory led to inflated factual finding. 


[21] Alternative Dispute Resolution 25T 
-312 


25T Alternative Dispute Resolution 
25TII Arbitration 


25TII(G) Award 
25Tk3 12 k. Conformity to Public Pol- 


icy. Most Cited Cases 
(Formerly 3 3135 6 Arbitration) 


Public policy exception is judicially created 
ground for vacating arbitration award; exception 
is rooted in common-law doctrine of court's 
power to rehse to enforce contract that violates 
public policy or law. 
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[22] Alternative Dispute Resolution 25T 
-312 


25T Alternative Dispute Resolution 
25TII Arbitration 


25TII(G) Award 
25Tk3 12 k. Conformity to Public Pol- 


icy. Most Cited Cases 
(Formerly 3 3135 6 Arbitration) 


Under public policy exception, providing ground 
for vacating arbitration award, court must find 
well-defined and dominant policy against de- 
scribed conduct after review of relevant laws 
and legal precedents. 


[23] Alternative Dispute Resolution 25T 
-117 


25T Alternative Dispute Resolution 
25TII Arbitration 


25TII(A) Nature and Form of Proceeding 
25Tk117 k. Preemption. Most Cited 


Cases 
(Formerly 3 3132.2 Arbitration) 


25TII Arbitration 
25TII(H) Review, Conclusiveness, and 


Enforcement of Award 
25Tk360 Impeachment or Vacation 


25Tk364 k. Costs. Most Cited 
Cases 


(Formerly 3 3k77(7) Arbitration) 
In exercising discretion to award attorney fees 
bestowed by "may" language of Arbitration Act, 
trial courts should look to policies underlying 
statute. U.C.A. 1953, 78-3 la-16. 


[25] Alternative Dispute Resolution 25T 
-364 


25T Alternative Dispute Resolution 
25TII Arbitration 


25TII(H) Review, Conclusiveness, and 
Enforcement of Award 


25Tk360 Impeachment or Vacation 
25Tk364 k. Costs. Most Cited 


Cases 
(Formerly 3 3k77(7) Arbitration) 


Alternative Dispute Resolution 25T -377 
States 360 -18.15 


360 States 
3601 Political Status and Relations 


360I(B) Federal Supremacy; Preemption 
360131 8.15 k. Particular Cases, Pre- 


emption or Supersession. Most Cited Cases 
Federal Arbitration Act, which does not explic- 
itly provide for attorney fees, does not preempt 
state Arbitration Act, which does so provide; on 
its face, provision of state Act explicitly granting 
court authority to award reasonable attorney fee 
is not in conflict with federal law, but rather, 
attorney fee awards are supportive of federal 
statute's policies. 9 U.S.C.A. $ 1 et seq.; 
U.C.A. 1953, 78-3 la-16. 


[24] Alternative Dispute Resolution 25T 
-364 


25T Alternative Dispute Resolution 


25T Alternative Dispute Resolution 
25TII Arbitration 


25TII(H) Review, Conclusiveness, and 
Enforcement of Award 


25Tk366 Appeal or Other Proceedings 
for Review 


25Tk377 k. Costs. Most Cited 
Cases 


(Formerly 331373.9 Arbitration) 
Appeal to correct errors of trial court was "inci- 
dent to" motion to vacate or modify arbitration 
award, for purposes of Arbitration Act section 
providing for award of reasonable attorney fee 
"incurred incident to any motion authorized by 
this chapter," and, thus, if appellants were enti- 
tled to reasonable attorney fees for defending 
arbitration award at trial level, they would also 
be entitled to fees incurred in bringing appeal to 
correct trial court's errors. U.C.A. 1953, 78-3 1a- 
16. 
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"944 Kevin Egan Anderson, Robert S. Camp- 
bell, and Tracy H. Fowler, Salt Lake City, for 
plaintiffs. 


Dale A. Kimball, Gregory D. Phillips, and Scott 
R. Ryther, Salt Lake City, for Salt Lake Trap- 
pers and Donovan. 


John R. Faust and Mitchell E. Hornecker, Port- 
land, Ore., for Pioneer Baseball League. 


ZIMMERMAN. Chief Justice: 


After the trial court's grant of summary judg- 
ment in favor of plaintiffs Buzas Baseball, Inc., 
Joseph J. Buzas, and the Pacific Coast League of 
Professional Baseball Clubs, Inc. (collectively, 
"Buzas Baseball"), defendants Salt Lake Trap- 
pers, Inc. ("Trappers"), and Pioneer Baseball 
League, Inc. ("Pioneer"), appealed to this 


Pursuant to section 78-2-2(3)(i) of the 
Utah Code, we have appellate jurisdiction to 
review the trial court's order vacating and modi- 
fying an arbitration award. We reverse the trial 
court's decision, confirm the arbitration award, 
and remand the case to the trial court for recon- 
sideration of the issue of attorney fees in light of 
this opinion. We hrther award a "945 reason- 
able attorney fee to the Trappers on this appeal 
and remand to the trial court to determine the 
amount of such fees. 


FN1. Prior to oral argument, Pioneer 
and Buzas Baseball filed a stipulation 
and joint motion for partial dismissal of 
appeal which withdrew Pioneer's appeal 
to this court. Thus, we will not address 
the issues pertaining to compensation 
for Pioneer. 


The relevant facts are drawn from the formal 
opinion issued by George Nicolau, the chairman 
of the panel that arbitrated the dispute between 
Buzas Baseball and the Trappers. On August 3 1, 
1993, Buzas Baseball and the Trappers signed a 
memorandum of agreement in which the parties 


agreed to arbitrate two issues which had arisen 
as the result of Buzas Baseball's drafting of the 
Trappers' Salt Lake City territory: (i) the amount 
of just and reasonable compensation owed by 
Buzas Baseball to the Trappers for the drafting 
of the Salt Lake territory, and (ii) the amount of 
predraft damages, if any, arising from Buzas 
Baseball's failure to seek and obtain the Trap- 
pers' approval for talks with Salt Lake City ex- 
ploring the possibility of acquiring the Salt Lake 
territory. 


At the time the dispute arose, the Trappers were 
a member club of the Pioneer League, a short- 
season, eight-team rookie classification league 
(the lowest level of professional baseball). Buzas 
Baseball, then operating as the Portland Beavers 
(now the Salt Lake Buzz), was a member club of 
the Triple A Pacific Coast League (the highest 
level of professional baseball below the major 
leagues). Under various agreements by which 
the parties were bound at the time the dispute 
arose, a higher classification team such as Buzas 
Baseball could "draft" the territory of a lower 
classification team such as the Trappers, pro- 
vided it paid "just and reasonable compensation" 
to the lower classification team. 


In the arbitration, the Trappers claimed that 
Buzas Baseball failed to follow the applicable 
procedures for drafting the Salt Lake territory in 
late 1992 and thus damaged the Trappers. Spe- 
cifically, the Trappers claimed that Buzas Base- 
ball failed to obtain the Trappers' permission to 
explore the possibility of acquiring the Salt Lake 
territory. Under section 10.08(e) of the National 
Association Agreement ("NAA"), by which the 
parties were bound, a higher classification team 
wishing to explore the possibility of acquiring a 
lower classification team's territory at some 
point in the hture must seek and obtain permis- 
sion for such exploratory talks from the lower 
classification team. This rule allows the lower 
classification team to mitigate the damage that 
might occur, such as reduced attendance, when 
the public learns of such exploratory talks. 
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A series of events during late 1992 led to an Oc- 
tober 14th agreement between Buzas Baseball 
and Salt Lake City whereby Buzas Baseball 
would move the team then known as the Port- 
land Beavers to Salt Lake City for the 1994 
baseball season. Buzas Baseball neither sought 
nor obtained the Trappers' consent before engag- 
ing in the negotiations which led to the October 
14th agreement. 


After eleven days of hearings before a panel of 
five arbitrators in February and April of 1994, 
the chairman, George Nicolau, issued a 54-page 
opinion and award in October of 1994. Of the 
panel of five arbitrators, two concurred in 
Chairman Nicolau's award and two dissented 
from it. Chairman Nicolau's opinion specifically 
found that Buzas Baseball had violated the terms 
of the NAA in failing to seek and obtain the 
Trappers' consent for the exploratory talks in 
1992. The arbitration panel awarded the Trap- 
pers $552,152 on their claim for predraft dam- 
ages arising from Buzas Baseball's violation of 
the NAA. Of this amount, $400,000 represented 
the value of the Trappers' lost franchise and 
$152,152 represented the lost net profits for the 
1993 season, which the Trappers were unable to 
play because the agreement between Buzas 
Baseball and Salt Lake City led to the razing of 
Derk's Field to make room for a new stadium for 
the start of the 1994 season. The panel also 
awarded the Trappers $1.2 million as the amount 
of just and reasonable compensation due them as 
a result of the drafting of their territory. Chair- 
man Nicolau's opinion based this valuation of 
the Salt Lake territory on evidence from a num- 
ber of experts on both sides. The panel awarded 
$1.2 million after duly considering the expert 
evidence, noting that the disagreement between 
the experts was "of major proportions. " 


The panel relied in part upon the comparable 
sales testimony of the Trappers' expert, "946 Dr. 


Dr. Cone put the value of the Salt Lake 
territory at somewhere between $2.6 and $3.1 


million. He arrived at that value by looking at 
the sale price of other baseball teams, but the 
comparison was not perfect, as noted in Chair- 
man Nicolau's opinion. Specifically, the "com- 
parable" sales Dr. Cone used were not of other 
Pioneer League teams, but rather were of teams 
in higher classification leagues. Dr. Cone rea- 
soned, and the arbitration panel agreed, that the 
Salt Lake territory was not comparable to any 
other Pioneer League territory, being far supe- 
rior to the other territories in the league. As re- 
counted in Chairman Nicolau's opinion, Dr. 
Cone testified that "by the measurements of at- 
tendance, population and revenue, the Salt Lake 
territory was at least comparable in value to the 
median of Class AA clubs." The arbitration 
panel rejected the direct comparability of Salt 
Lake City with Class AA territories and, after 
considering Dr. Cone's testimony and that of 
other experts for both sides, determined that the 
value of the Salt Lake territory to the Trappers 
was $1.2 million. 


FN2. On appeal, the Trappers point out 
that abundant evidence was presented at 
the arbitration, from experts and nonex- 
perts alike, as to the value of the Salt 
Lake territory. While we note that the 
portions of the transcript of the arbitra- 
tion provided by the Trappers do indi- 
cate that multiple experts and nonex- 
perts testified to the value of the Salt 
Lake territory and that such testimony 
provides more than ample support for 
the panel's award, we do not rely on the 
transcript of the arbitration in this opin- 
ion. In reviewing an arbitration award, 
the trial court, and we, must rely solely 
upon the arbitration award itself and the 
memorandum of agreement which binds 
the parties and limits the scope of issues 
to be determined by the arbitration. 4 
Am.Jur.2d Alternative Dispute Resolu- 
tion $ 225 (1995) ("[Tlhe award itself is 
conclusive evidence of all matters con- 
tained in it...."). 
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After receiving a copy of the award, Buzas 
Baseball filed a verified complaint against the 
Trappers in state district court on November 29, 
1994. Buzas Baseball sought an order vacating 
or, in the alternative, modifying the arbitration 
award. It claimed that because the arbitration 
panel had based the $1.2 million territory award 
on evidence of comparable sales all of which 
included the territory and the franchise, having 
already awarded $400,000 for the value of the 
franchise, the arbitration panel had given the 
Trappers an unwarranted "double recovery." 
After protracted litigation, the trial court entered 
a judgment and order vacating and modifying 
the arbitration awards on August 8, 1995. The 
order, which included findings of fact and con- 
clusions of law, was entered after a July 12, 
1995, hearing on Buzas Baseball's motion to 
vacate or amend and for summary judgment as 
to the arbitration awards. Despite finding it nec- 
essary to enter findings of fact, the trial court 
granted summary judgment to Buzas Baseball. 
The order modified the panel's territory award to 
the Trappers, reducing the award by $400,000. 
The modification was made on the stated 
grounds of manifest disregard of the law, ex- 
ceeding authority, evident material miscalcula- 
tion, and violation of public policy. 


[l]  On appeal, the Trappers argue that the trial 
court erred in reconsidering the merits of the 
arbitration award and in subsequently modifying 
that award.FN3 We begin by noting that the Utah 
Arbitration Act "reflects long-standing public 
policy favoring speedy and inexpensive methods 
of adjudicating disputes." Allred v. Educators 
Mut. Ins. Ass'n, 909 P.2d 1263, 1265 (Utah 
1996). Accordingly, the standard for reviewing 
an arbitration award is highly deferential to the 
arbitrator. 


FN3. The procedural posture of this case 
in the trial court was somewhat con- 
hsed. After determining that application 
to the court to modify or vacate an arbi- 
tration award should be by motion and 
allowing Buzas Baseball to restyle its 


verified complaint as a "Motion and 
Complaint to Vacate or Modify Arbitra- 
tor's Award," the trial court hrther al- 
lowed Buzas Baseball to file a motion 
for summary judgment in support of 
plaintiffs motion to vacate or amend the 
arbitration award. Buzas Baseball ulti- 
mately filed a memorandum in support 
of the motion to vacate or amend and for 
summary judgment. Hearing was had on 
these pleadings, and the trial court 
granted summary judgment in favor of 
Buzas Baseball but also entered findings 
of fact, which are clearly inappropriate 
in any grant of summary judgment. By 
definition, summary judgment cannot be 
granted where there are disputed facts. 
Ron Shepherd Ins., Inc. v. Shields, 882 
P.2d 650, 654 (Utah 1994) ("Summary 
judgment is proper only when no genu- 
ine issues of material fact remain.. . ."). 


"947 [Jludicial review of arbitration awards 
should not be pervasive in scope or encourage 
repetitive adjudications but should be limited to 
the statutory grounds and procedures for review. 
As a general rule, an arbitration award will not 
be disturbed . . . because the court does not agree 
with the award as long as the proceeding was 
fair and honest and the substantial rights of the 
parties were respected. 
DeVore v. IHC Hosps., Inc., 884 P.2d 1246, 
125 1 (Utah 1994) (citing Utility Trailer Sales of 
Salt Lake, Inc. v. Fake, 740 P.2d 1327, 1329 
(Utah 1987); Bivans v. Utah Lake Land, Water 
& Power Co., 53 Utah 601, 174 P. 1126, 1130 
(1918)). 


[2][3] The Trappers first argue that the trial 
court erred in granting summary judgment to 
Buzas Baseball because the trial court simply 
substituted its judgment for that of the arbitra- 
tor.FN4 We agree. We consider first the applica- 
ble standards of review before considering the 
statutory grounds for modification or vacatur of 
an arbitration award. 
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FN4. The Trappers also argue that the 
trial court erred in its denial of their mo- 
tion to dismiss because both the Utah 
Arbitration Act and the Federal Arbitra- 
tion Act require a party wishing to have 
the court vacate or modify an arbitration 
award to apply to the court by motion. 
See9 U.S.C. $ 6; Utah Code Ann. $$ 78- 
3 la-14, -15. The statutes provide for this 
summary procedure "to expedite judicial 
treatment of matters pertaining to arbi- 
tration." World Brilliance Corp. v. Beth- 
lehem Steel Co., 342 F.2d 362, 365-66 
(2d Cir.1965). While Buzas Baseball 
brought this action by filing a verified 
complaint rather than a motion, as con- 
templated by the statutes, requiring the 
trial court to grant a motion to dismiss 
on that basis would elevate form over 
substance. Further, the trial court ad- 
dressed this issue and allowed Buzas 
Baseball to amend its pleading, which it 
subsequently did. We note that several 
federal cases have addressed this issue 
and determined that an application under 
the federal statute made to the court in 
the improper form of a complaint should 
be treated as a motion. See, e.g., In re 
Worcester Silk Mills Corp., 50 F.2d 966, 
967 (S.D.N.Y. 1927) ("The petition and 
answer must therefore be regarded as af- 
fidavits submitted in support of a mo- 
tion...."). However, for guidance in h- 
ture cases, we note that application to 
the court to modify or vacate an arbitra- 
tion award under the Utah Arbitration 
Act should be by motion. Utah Code 
Ann. $$ 78-31a-14, -15. 


We also note that the successive 
pleadings filed in this case by Buzas 
Baseball were antithetical to the pol- 
icy of expediting judicial treatment of 
arbitration matters. Those successive 
pleadings required the Trappers to re- 
spond repeatedly, thus generating over 


2,000 pages of record in this case. We 
reiterate that the proper procedure 
would have been for Buzas Baseball 
to file a single motion to vacate or 
amend, requiring a single response: 
the expedited procedure contemplated 
by the statutes and required by the 
policies underlying arbitration. SeeU- 
tah Code Ann. $$ 78-31a-14, -15; 
World Brilliance Corp., 342 F.2d at 
365-66. 


[4][5] There are two standards of review at issue 
here: (i) the appropriate standard of review for a 
trial court to use in reviewing an arbitration 
award under the statutes, and (ii) the appropriate 
standard of review for this court to use in re- 
viewing the trial court's proceedings.FN5 As to 
the first, the standard of review for a trial court 
reviewing an arbitration award is an extremely 
narrow one: "[Tlhe court should give consider- 
able leeway to the arbitrator, setting aside his or 
her decision only in certain narrow circum- 
stances." First Options of Chicago v. Kaplan, 
514 U.S. 938, ----, 115 S.Ct. 1920, 1923, 131 
L.Ed.2d 985 (1995). A trial court faced with a 
motion to vacate or modify an arbitration award 
is limited to determining whether any of the very 
limited grounds for modification or vacatur ex- 
ist. It is well settled, both in Utah and in the fed- 
eral courts, that the trial court may not substitute 
its judgment for that of the arbitrator, nor may it 
modify or vacate an award because it disagrees 
with the arbitrator's assessment. United Paper- 
workers Int'l Union v. Misco, *948 Inc., 484 
U.S. 29, 38, 108 S.Ct. 364, 370-71, 98 L.Ed.2d 
286 (1987); see also Robinson & Wells, P. C. v. 
Warren, 669 P.2d 844, 847 (Utah 1983); Gian- 
nopulos v. Pappas, 80 Utah 442, 15 P.2d 353, 
356 (1 932) ("Ordinarily a court has no authority 
to review the action of arbitrators to correct er- 
rors or to substitute its conclusion for that of the 
arbitrators.. . . "); Bivans, 174 P. at 1 13 0 
("[Alwards will not be disturbed on account of 
irregularities or informalities, or because the 
court does not agree with the award...."). Fur- 
ther, "[c]ourts ... do not sit to hear claims of fac- 
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tual or legal error by an arbitrator as an appellate 
court does in reviewing decisions of lower 
courts. .. . If the courts were free to intervene on 
these grounds, the speedy resolution of griev- 
ances by private mechanisms would be greatly 
undermined." Misco, 484 U.S. at 38, 108 S.Ct. 
at 370-7 1. Thus, the trial court in this case prop- 
erly limited itself, at least in form, to considering 
the grounds urged upon it by Buzas ~ a s e b a l l . ~ ~ ~  


FN5. Because Utah law on this issue is 
sparse, and because the provisions of the 
Utah Arbitration Act are nearly identical 
to those contained in the Federal Arbi- 
tration Act (both were based on the Uni- 
form Arbitration Act), we look to the 
law of other states and to federal case 
law for guidance on these issues. Brick- 
yard Homeowners ' Ass 'n Management 
Comm. v. Gibbons Realty, 668 P.2d 535, 
540 (Utah 1983) ("Identity in language 
[in Utah and federal statutes] presumes 
identity of construction, so that we look 
to federal . . . law for guidance."). The 
provisions of the Utah Arbitration Act at 
issue in this case are virtually identical 
to those in the Federal Arbitration Act, 
and under the facts in this case, we 
adopt the federal courts' interpretations 
as Utah law. We reserve the right to 
adopt a different construction for the 
Utah Arbitration Act than that given to 
the Federal Arbitration Act should our 
statute or the facts warrant. 


FN6. Under the Utah Arbitration Act, 
the court may modify an arbitration 
award if it appears that 


(a) there was an evident miscalcula- 
tion of figures or an evident mistake in 
the description of any person or prop- 
erty referred to in the award; 


(b) the arbitrators' award is based on a 
matter not submitted to them, if the 


award can be corrected without affect- 
ing the merits of the award upon the 
issues submitted; or 


(c) the award is imperfect as to form. 


Utah Code Ann. $ 78-3 la-15. 


Under the Federal Arbitration Act, the 
court may modify an arbitration 
award: 


(a) Where there was an evident mate- 
rial miscalculation of figures or an 
evident material mistake in the de- 
scription of any person, thing, or 
property referred to in the award. 


(b) Where the arbitrators have 
awarded upon a matter not submitted 
to them, unless it is a matter not af- 
fecting the merits of the decision upon 
the matter submitted. 


(c) Where the award is imperfect in 
matter of form not affecting the merits 
of the controversy. 


9 U.S.C. $ 11 


A court may vacate an arbitration 
award under the Utah Arbitration Act 
if it appears that 


(a) the award was procured by corrup- 
tion, fraud, or other undue means; 


(b) an arbitrator, appointed as a neu- 
tral, showed partiality, or an arbitrator 
was guilty of misconduct that preju- 
diced the rights of any party; 


(c) the arbitrators exceeded their pow- 
ers; 
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(d) the arbitrators rehsed to postpone 
the hearing upon specific cause 
shown, rehsed to hear evidence mate- 
rial to the controversy, or otherwise 
conducted the hearing to the substan- 
tial prejudice of the rights of a party; 
or 


(e) there was no arbitration agreement 
between the parties to the arbitration 
proceeding. 


Utah Code Ann. $ 78-31a-14. 


A court may vacate an arbitration 
award under the Federal Arbitration 
Act: 


(a) Where the award was procured by 
corruption, fraud, or undue means. 


(b) Where there was evident partiality 
or corruption in the arbitrators, or ei- 
ther of them. 


(c) Where the arbitrators were guilty 
of misconduct in rehsing to postpone 
the hearing, upon sufficient cause 
shown, or in rehsing to hear evidence 
pertinent and material to the contro- 
versy; or of any other misbehavior by 
which the rights of any party have 
been prejudiced. 


(d) Where the arbitrators exceeded 
their powers, or so imperfectly exe- 
cuted them that a mutual, final, and 
definite award upon the subject matter 
submitted was not made. 


9 U.S.C. $ lo. 


[6] The second standard of review at issue here 
is that to be used by this court in reviewing a 
trial court's ruling confirming, vacating, or 


modifying an arbitration award. "[Tlhere is no 
special standard governing [an appellate court's] 
review of a district court's decision" to confirm, 
vacate, or modify an arbitration award. First 
Options, 514 U.S. at ----, 115 S.Ct. at 1926. 
Thus, in reviewing the order of a trial court con- 
firming, vacating, or modifying an arbitration 
award, "we grant no deference to the district 
court's conclusions [of law] but review them for 
correctness,"DeVore, 884 P.2d at 125 1, and "we 
review the district court's factual findings under 
a clearly erroneous standard,"id. at 1256. 


[7][8] The Trappers argue that the findings of 
fact made by the trial court were an inappropri- 
ate substitution of the trial court's judgment for 
that of the arbitrator. We agree. In considering 
the statutory grounds urged upon it by Buzas 
Baseball, the trial court inappropriately entered 
findings of fact in its order granting summary 
judgment. In some instances, it is appropriate for 
a trial court to make findings of fact in determin- 
ing whether grounds for vacating or modifying 
an arbitration award exist, such as when the 
claim is one of partiality on the part of the "949 
arbitrator. See, e.g., id. at 1256-57. In such a 
case, evidence extrinsic to the arbitration itself 
must be presented to the trial court and findings 
of fact are indeed appropriate.FN7 In this case, 
however, the claims before the trial court were 
that the arbitrator (i) exceeded his authority, (ii) 
made an evident material miscalculation, (iii) 
manifestly disregarded the law, and (iv) made an 
award which violated public policy. None of 
these grounds requires an examination of any 
facts outside those established by the arbitration 
award and the memorandum of agreement. 
Thus, in entering findings of fact in this case, the 
trial court simply substituted its judgment for 
that of the arbitrator. This is precisely what a 
court reviewing an arbitration award may not do. 
Therefore, we review the trial court's conclu- 
sions of law under the correction-of-error stan- 
dard and ignore the "findings of fact" as inap- 
propriately entered. 


FN7. We note that even in the context of 
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deciding the arbitrability of a dispute, an 
evidentiary hearing is not required until 
the party requesting the hearing makes a 
showing "that disputed factual questions 
going to the legal issue of arbitrability 
exist[ I." Commerce Park v. Mardian 
Constr. Co., 729 F.2d 334, 340 (5th 
Cir. 1984). In this case, Buzas Baseball 
would have had to make a showing that 
there were disputed factual issues going 
to the enforceability of the arbitration 
award before an evidentiary hearing and 
findings of fact would have been appro- 
priate. 


All four of the grounds for vacating or modify- 
ing the arbitration award urged upon the trial 
court by Buzas Baseball are based on the under- 
lying factual dispute regarding the alleged 
$400,000 over-award. Because we hold that the 
trial court erred by substituting its judgment for 
that of the arbitration panel when it determined 
that there was a $400,000 over-award, strictly 
speaking, we need not reach the merits of Buzas 
Baseball's arguments regarding the grounds for 
overturning or modifying arbitration awards. 
However, we take the opportunity presented to 
provide guidance to the trial court on remand 
and to educate the bar on an issue about which 
we have said little. We note that the law in this 
area is well settled in other jurisdictions, and we 
simply set forth the applicable law and show 
how each ground argued by Buzas Baseball 
would not support overturning or modifying the 
award made in this case. 


[9][10] We now consider in turn each ground 
put forth by Buzas Baseball for vacating or 
modifying the arbitration award. We consider 
each ground in turn. The first ground the trial 
court relied upon-arbitrators exceeding their 
powers-is a statutory ground for vacating an ar- 
bitration award. Utah Code Ann. $ 78-3 la-14(c). 
Generally, to find that an arbitrator has exceeded 
his authority, a court must review the submis- 
sion agreement and determine whether the arbi- 
trator's award covers areas not contemplated by 


the submission agreement. "It is . . . hndamental 
that the authority of the arbitrator springs from 
the agreement to arbitrate." Swzft Indus., Inc. v. 
Botany Indus., Inc., 466 F.2d 1125, 1131 (3d 
Cir.1972); see also Western Elec. Co. v. Com- 
munications JGkrs. ofAm., 450 F.Supp. 876, 881 
(E.D.N.Y. 1978) ("The powers of an arbitrator 
are defined by agreement of the parties: the 
question they submit both establishes and limits 
the arbitrator's jurisdiction. It is the reviewing 
court's duty [under the exceeding authority test] 
to determine whether the arbitrator has acted 
within that jurisdiction."). 


[ l l ]  Buzas Baseball, however, argues that the 
arbitration panel exceeded its authority by 
awarding a double recovery and that under the 
statute the trial court was correct in setting aside 
the alleged $400,000 over-award. Buzas cites 
Eljer Manufacturing, Inc. v. Kowin Development 
Corp., 14 F.3d 1250 (7th Cir.1994), for the 
proposition that a double recovery may amount 
to the arbitrator's exceeding his authority. How- 
ever, Eljer simply does not support that proposi- 
tion. In Eljer, the court vacated that portion of an 
arbitration award which purported to determine 
a dispute between Eljer and a third party not 
subject to the arbitration agreement. Id. at 1256- 
57. The proper test under the exceeding author- 
ity ground is "whether the arbitrator exceeded 
the powers delegated to him by the parties." Id. 
at 125 6. The memorandum of agreement clearly 
contemplates that the arbitration panel would 
determine the just and reasonable compensation 
due to the Trappers for the drafting of their terri- 
tory and the amount of predraft damages, if any, 
such as the loss of "950 the Trappers' franchise. 
This is precisely the determination made by the 
panel, and it in no way exceeded its authority 
under the agreement. 


[12] There is one limited circumstance in which 
courts have found that an error in an award may 
amount to an arbitrator's exceeding his authority. 
If an award is "without foundation in reason or 
fact," the arbitrator may be found to have ex- 
ceeded his authority. Brotherhood of R.R. 
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Trainmen v. Central of Ga. Ry., 415 F.2d 403, 
41 1-12 (5th Cir. 1969); see also Swzft Indus., 466 
F.2d at 1 134 (holding that arbitrator exceeded 
authority by requiring posting of bond not pro- 
vided for in arbitration agreement); Orion Ship- 
ping & Trading Co. v. Eastern States Petroleum 
Corp., 3 12 F.2d 299, 300 (2d Cir. 1963) (holding 
that arbitrator exceeded authority by determining 
obligations of corporation clearly not party to 
arbitration). This is sometimes referred to as the 
"irrationality principle." Swzft Indus., 466 F.2d 
at 1134. The assumption is that the parties, by 
their agreement to arbitrate, have given the arbi- 
trator the authority to decide their dispute on a 
rational basis. Thus, under this principle, an ar- 
bitrator has not exceeded his authority "unless 
[the award] is 'completely irrational.' " Id. at 
1 13 1 (citing Lentine v. Fundaro, 29 N.Y .2d 3 82, 
328 N.Y.S.2d 418, 278 N.E.2d 633 (1972)). In 
other words, "an award may not stand if it does 
not meet the test of hndamental rationality." Id. 


[13] However, in considering this type of ex- 
ceeding authority, courts must "approach this 
allegation cautiously, for, although the complete 
irrationality of an award is a basis for setting it 
aside, the irrationality principle must be applied 
with a view to the narrow scope of review in 
arbitration cases." Id. at 1134. In a case with 
claims remarkably similar to those made by 
Buzas Baseball here, the Alaska Supreme Court 
rejected the claim that a "double counting" 
amounted to the arbitrators' exceeding their au- 
thority. Anchorage Med. & Surgical Clinic v. 
James, 555 P.2d 1320, 1323 (Alaska 1976). In 
James, the court held that the test for determin- 
ing when an erroneous award would support a 
finding that the arbitrator exceeded his authority 
is "whether reasonable minds could agree that . . . 
[the award] was not possible under a fair inter- 
pretation of the [evidence.] " Id. 


In this case, the arbitrator's award was clearly 
rational. Under the irrationality principle out- 
lined above, the only basis for the trial court to 
have invalidated the panel's award would have 
been if all evidence presented on the issue of 


valuation had included both territory and fran- 
chise values. However, the record in this case 
indicates that there was evidence before the arbi- 
tration panel, relied upon in Chairman Nicolau's 
opinion, of a $4 million arbitration award to the 
Denver Zephyrs solely for their Denver terri- 
tory. Thus the panel's award cannot be said to be 
irrational or utterly lacking in evidentiary sup- 
port, and thus the trial court erred in finding that 
the arbitrators had exceeded their authority. 


[14] [15] [16] The second ground for overturning 
the arbitrator's award urged upon the court by 
Buzas Baseball is that the alleged over-award 
represents an evident material miscalculation. 
Evident miscalculation is a statutory ground for 
modifying an arbitration award. Utah Code Ann. 
$ 78-3 la-15(a). However, "[rleceipt of less than 
one requests in an arbitration proceeding does 
not, standing alone, constitute a miscalculation." 
McIlroy v. PaineWebber, Inc., 989 F.2d 817, 
821 (5th Cir. 1993). There is nothing on the face 
of this award to indicate that the arbitration 
panel miscalculated the damages. In this case, 
the arbitrator had "a wealth of data from which 
to calculate an appropriate award." Id. Buzas 
Baseball's claim that the overaward is a material 
miscalculation simply amounts to a claim that 
Buzas disagrees with the panel's assessment of 
the evidence. " 'When . . . parties agree[ ] to arbi- 
tration, they agree[ ] to accept whatever reason- 
able uncertainties might arise from the process.' 
" Id. (quoting Razford v. Merrill, Lynch, Pierce, 
Fenner & Smith, Inc., 903 F.2d 1410, 1413 
(1 lth Cir. 1990)). The alleged over-award in this 
case does not amount to a material miscalcula- 
tion. 


[ 171 [ 1 81 [ 191 The third ground for overturning 
the arbitration award urged upon the court by 
Buzas Baseball is manifest disregard of "951 the 
law. Buzas Baseball claims that the alleged 
over-award, amounting to a double recovery, 
was made in manifest disregard of the law pro- 
hibiting double recoveries. Manifest disregard of 
the law is a judicially created doctrine stemming 
from the exceeding authority statutory 
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See Wilko v. Swan, 346 U.S. 427, 
436-37, 74 S.Ct. 182, 187, 98 L.Ed. 168 (1953) 
("[Tlhe interpretations of the law by the arbitra- 
tors[,] in contrast to manzfest disregard [,I are 
not subject ... to judicial review for error ...." 
(emphasis added)); Amicizia Societa Navegazi- 
one v. Chilean Nitrate & Iodine Sales Corp., 
274 F.2d 805, 808 (2d Cir.1960). If arbitrators 
manifestly disregard the law in making their 
award, they can be said to have exceeded their 
authority. However, "manifest disregard" is 
much more than mere error as to the law. As the 
Second Circuit Court of Appeals explained in 
Merrill Lynch, Pierce, Fenner & Smith, Inc. v. 
Bobker, 808 F.2d 930 (2d Cir. 1986): 


FN8. We analyze this ground because it 
was raised by Buzas Baseball and relied 
upon by the trial court below. However, 
we reserve the issue of whether this 
ground is recognized in Utah. 


Although the bounds of this ground have never 
been defined, it clearly means more than error or 
misunderstanding with respect to the law. The 
error must have been obvious and capable of 
being readily and instantly perceived by the av- 
erage person qualified to serve as an arbitrator. 
Moreover, the term "disregard" implies that the 
arbitrator appreciates the existence of a clearly 
governing legal principle but decides to ignore 
or pay no attention to it. 
Id. at 933 (citations omitted). In this case, noth- 
ing in the record establishes that the arbitrators 
knew of the rule prohibiting double recovery and 
disregarded it. Buzas Baseball's claim that the 
alleged over-award was made in manifest disre- 
gard of the law again amounts to nothing more 
than Buzas Baseball's disagreement with the 
arbitrator about the value of the Salt Lake terri- 
tory and the meaning of the evidence adduced 
by the experts during the arbitration. There is no 
evidence in the opinion that the panel manifestly 
disregarded some aspect of the law. The alleged 
over-award in this case cannot amount to mani- 
fest disregard of the law, and thus the statutory 
ground of exceeding authority cannot be found 


in this case 


[20][21][22] The last ground urged upon this 
court by Buzas Baseball is that the award was 
made in violation of public policy. Buzas argues 
that the alleged over-award is in violation of a 
Utah public policy against double recoveries. 
Rather than being a statutory ground, the public 
policy exception is a judicially created ground 
for vacating an arbitration award. See Misco, 
484 U.S. at 42, 108 S.Ct. at 373; W R .  Grace & 
Co. v. Local Union 759, 461 U.S. 757, 766, 103 
S.Ct. 2177, 2183-84, 76 L.Ed.2d 298 (1983). 
"The public policy exception is rooted in the 
common law doctrine of a court's power to re- 
h s e  to enforce a contract that violates public 
policy or law." Seymour v. Blue Cross/Blue 
Shield, 988 F.2d 1020, 1023 (10th Cir.1993). 
However, the court must find a " ' "well-defined 
and dominant" policy against the [described 
conduct]' " after a "review of the relevant laws 
and legal precedents." Id. at 1024 (quoting 
Misco, 484 U.S. at 44, 108 S.Ct. at 374). Buzas 
Baseball's claim amounts, at best, to an allega- 
tion that the arbitrator's reliance on the compa- 
rable sales figures which included both franchise 
and territory led to an inflated factual finding. 
Nothing in this alleged over-award would vio- 
late a well-defined and dominant public policy 
of the State of Utah. 


Therefore, none of the statutory or judicially 
created grounds relied upon by Buzas Baseball 
for vacating or modifying an arbitration award 
existed in this case, and the trial court's order 
vacating and modifying the Trappers' award 
must be set aside. Further, because we find that 
no grounds existed for either vacating or modi- 
fying the arbitration award, we must confirm the 
award and hereby do so. SeeUtah Code Ann. $ 
78-31a-12; 4 Am.Jur.2d Alternative Dispute 
Resolution $ 229 (1995) ("[Tlhe award [must] 
be confirmed by a court unless it is vacated, 
modified, or corrected.. . ."). 


Finally, we consider the issue of attorney fees. 
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The Trappers urged the trial court to award them 
a reasonable attorney fee in defending against 
Buzas Baseball's motion to vacate or modify the 
arbitration award. The "952 Trappers hrther ask 
this court to award them a reasonable attorney 
fee for pursuing this appeal. We hold that the 
Trappers may be entitled to their reasonable at- 
torney fees for defending the arbitration award 
below and remand to the trial court for determi- 
nation of whether the Trappers are so entitled in 
light of our opinion today. We hrther hold that 
if the Trappers are entitled to their reasonable 
attorney fees below, they are also entitled to 
their reasonable attorney fees in bringing this 
appeal, and we direct the trial court to enter such 
an award should it award attorney fees below. 


[23] We first address the issue of federal pre- 
emption before turning to the substantive con- 
siderations that should guide trial courts consid- 
ering an award of attorney fees under the Utah 
Arbitration Act. Buzas Baseball argued below 
and to this court that the Trappers are not enti- 
tled to a reasonable attorney fee because the 
Federal Arbitration Act, which does not explic- 
itly provide for attorney fees, preempts the Utah 
Arbitration Act, which does so provide. SeeUtah 
Code Ann. $ 78-3 la-16 ("Costs incurred inci- 
dent to any motion authorized by this chapter, 
including a reasonable attorney's fee, . . . may be 
awarded by the court."). The trial court appar- 
ently agreed that the federal act preempted the 
Utah Arbitration Act and thus did not consider 
the Trappers' claim for attorney fees under the 
Utah act.FNg We reject Buzas Baseball's preemp- 
tion argument and reverse the trial court to the 
extent that it agreed with Buzas Baseball's ar- 
gument. 


FN9. The trial court gave no reason in 
its order for denying the Trappers' re- 
quest for a reasonable attorney fee. 
However, at the hearing on Buzas Base- 
ball's motion to vacate or modify the ar- 
bitration award, both parties argued 
solely the preemption issue. Further, the 
trial court's conclusion of law that the 


"substantive [pro]visions of the Federal 
Arbitration Act 9 U.S.C. $ 1, et seq. are 
applicable" appears to provide the only 
basis for its denial of the Trappers' re- 
quest for attorney fees. 


In Volt Information Sciences v. Board of Trus- 
tees of Leland Stanford University, 489 U.S. 
468, 109 S.Ct. 1248, 103 L.Ed.2d 488 (1989), 
the United States Supreme Court held, "The 
[Federal Arbitration Act] contains no express 
pre-emptive provision, nor does it reflect a con- 
gressional intent to occupy the entire field of 
arbitration." Id. at 477, 109 S.Ct. at 1255. Thus, 
state law governing arbitration is preempted 
only "to the extent it actually conflicts with fed- 
eral law-that is, to the extent that it 'stands as an 
obstacle to the accomplishment and execution of 
the h l l  purposes and objectives of Congress.' " 
Id. (quoting Hines v. Davidowitz, 3 12 U.S. 52, 
67, 61 S.Ct. 399, 404, 85 L.Ed. 581 (1941)). In 
Volt, the Supreme Court held that the policies of 
the Federal Arbitration Act were (i) " 'to over- 
rule the judiciary's longstanding rehsal to en- 
force agreements to arbitrate,' " and (ii) "to 
place such agreements ' "upon the same footing 
as other contracts." ' " Id. at 478, 109 S.Ct. at 
1253 (quoting Dean Witter Reynolds Inc. v. 
Byrd, 470 U.S. 213, 219-20, 105 S.Ct. 1238, 
1242, 84 L.Ed.2d 158 (1985); Scherk v. Alberto- 
Culver Co., 417 U.S. 506, 5 11, 94 S.Ct. 2449, 
2453, 41 L.Ed.2d 270 (1974)). There is nothing 
in these policies which suggests that an award of 
attorney fees under Utah's act would in any way 
conflict with federal law. In fact, awards of at- 
torney fees are supportive of the federal statute's 
policies. 


Generally speaking, the Utah Arbitration Act is 
an enactment of the Uniform Arbitration Act of 
1955. 7 U.L.A. 1 (1985 & Supp.1996). How- 
ever, the relevant portion of the Utah Arbitration 
Act provides for attorney fees, which the uni- 
form act does not. Section 78-31a-16 of the 
Code provides: 
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Costs incurred incident to any motion authorized 
by this chapter, including a reasonable attorney's 
fee, unless precluded by the arbitration agree- 
ment, may be awarded by the court. 


Utah Code Ann. $ 78-3 la-16. Section 14 of the 
Uniform Act makes no reference to attorney 
fees, providing only that "[c]osts ... and dis- 
bursements may be awarded by the court." Unif. 
Arbitration Act $ 14, 7 U.L.A. 204 (1955). 
However, this section has been construed by 
most jurisdictions as permitting an award of at- 
torney fees. See Canon Sch. Dist. v. WE.S. 
Constr. Co., 180 Ariz. 148, 882 P.2d 1274, 1279 
(1994) (citing Anchorage Med. & Surgical 
Clinic v. James, 555 P.2d 1320, 1324 (Alaska 
1976); County of Clark v. *953 Blanchard 
Constr. Co., 98 Nev. 488, 653 P.2d 1217, 1220 
(1982); Wachtel v. Shoney's, Inc., 830 S.W.2d 
905 (Tenn.Ct.App. 199 1)). This interpretation 
has been described as "promot[ing] the public 
policy of encouraging early payment of valid 
arbitration awards and . . . discourag[ing] non- 
meritorious protracted confirmation chal- 
lenges,"Canon, 882 P.2d at 1279, values entirely 
in accordance with the federal statute's policies. 
In light of the foregoing, we hold that on its 
face, the Utah provision explicitly granting the 
court the authority to award a reasonable attor- 
ney fee is not in conflict with the federal law 
and, therefore, is not preempted. 


In considering the attorney fees provision in the 
Utah Arbitration Act, we note that the grant of 
authority to award attorney fees is unlike most 
other grants of such authority by statute in Utah. 
This is because the Utah Arbitration Act pro- 
vides no guidance to the court in determining 
when to award attorney fees, which most Utah 
statutes do. CompareUtah Code Ann. $ 78-31a- 
16with id. $ 1 1-13-29(3) (providing that under 
Interlocal Cooperation Act, party not accepting 
offer shall pay reasonable attorney fee if final 
order is not more favorable than original offer) 
and id. $ 13- 1 1 - 19(5) (granting court authority 
under Consumer Sales Practices Act to award 
attorney fees to prevailing party if party bringing 


claim knew it to be groundless) and id. $ 30-3-3 
(granting court authority in divorce cases to 
award attorney fees "to enable [a] party to 
prosecute or defend the a ~ t i o n " ) . ~ ~ "  The lack of 
any standards governing attorney fee awards in 
the Utah Arbitration Act raises at least the theo- 
retical potential that a court might award fees in 
a circumstance where that award would be in- 
consistent in operation with the policies of the 
federal act. For that reason, we address its appli- 
cation. However, we cannot anticipate every 
ruling that a trial court may make, and we rec- 
ognize that trial courts are granted broad discre- 
tion in determining the legal effect of specific 
facts. State v. Pena, 869 P.2d 932, 937 (Utah 
1994). We expect that, over time, principles for 
applying this statute will emerge, which we will 
have occasion to address. Id. at 938. In the 
meantime, we address some instances where an 
award of attorney fees would be inappropriate 
under the Utah Arbitration Act. 


FN10. There are other Utah statutes 
which provide simply that the court 
"may" award attorney fees, but we have 
never interpreted any of them. SeeUtah 
Code Ann. $$ 7-1-320, 16-6-69, 20A-1- 
403, 70C-7-204, 78-23-13, 78-45a-5. 


[24] In exercising the discretion bestowed by the 
"may" language of the Utah Arbitration Act, 
trial courts should look to the policies underly- 
ing our statute. For example, in DeVore, 884 
P.2d at 125 1, we said that "the policy of our law 
favors arbitration as a speedy and inexpensive 
method of adjudicating disputes." This policy is 
not inconsistent with the policy underlying the 
federal act as stated in Volt, 489 U.S. at 478, 109 
S.Ct. at 1255, and that fact suggests that attorney 
fee awards consistent with the policy of the Utah 
act will not run afoul of the federal policies. 
Moreover, we note that the fact that the Utah 
Arbitration Act explicitly provides for an award 
of attorney fees suggests that our policies favor 
the enforceability of arbitration awards and dis- 
courage relitigation of valid awards even more 
strongly than the federal act, which does not 
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provide for attorney fees. This makes it even 
clearer that an award of attorney fees which h r -  
thers Utah's policies in favor of arbitration will 
not conflict with the federal act. 


Looking to the actual operation of our statute, it 
is difficult to conceive of an award of attorney 
fees to a prevailing party which would run afoul 
of our policies. The only such situation we can 
imagine would be one where a trial court 
awarded attorney fees to a party who did not 
prevail in the litigation or who challenged an 
award and prevailed only as to some very minor 
point but lost as to all major points. Such an 
award of attorney fees would arguably defeat the 
purposes behind the Utah Arbitration Act be- 
cause it would not hrther the goal of discourag- 
ing unnecessary relitigation of arbitration 
awards. We do not mean to read a rigid "prevail- 
ing party" requirement into the Utah Arbitration 
Act's attorney fee provision; we are simply illus- 
trating the scope of the policy underlying our 
statute-encouraging the enforceability of arbitra- 
tion awards and discouraging relitigation of mat- 
ters resolved by "954 arbitration. See DeVore, 
884 P.2d at 1251; Utility Trailer, 740 P.2d at 
1329; Robinson & Wells, 669 P.2d at 846. 


Returning to the present case, we conclude that 
an award of attorney fees to the Trappers at the 
trial court level would appear to have been justi- 
fied and certainly was not prohibited. Therefore, 
on remand, the trial court must reconsider the 
attorney fees issue. 


[25] Finally, if the trial court determines on re- 
mand that the Trappers are entitled to their rea- 
sonable attorney fees in defending the arbitration 
award, they are also entitled to their reasonable 
attorney fees in bringing this appeal. As noted 
above, the Utah Arbitration Act provides that the 
court may award a reasonable attorney fee "in- 
curred incident to any motion authorized by this 
chapter." In this case, the appeal to this court to 
correct the errors of the trial court is clearly "in- 
cident to" Buzas Baseball's motion to vacate or 


modify. See First Southwestern Fin. Sews. v. 
Sessions, 875 P.2d 553, 555-56 (Utah 1994) 
(awarding attorney fees on appeal under statute 
allowing for attorney fees "in any action brought 
under this section"). Thus if the Trappers are 
entitled to their reasonable attorney fees for de- 
fending the arbitration award at the trial level, 
they are also entitled to the fees they have in- 
curred in bringing this appeal to correct the trial 
court's errors. Should the trial court award such 
fees on remand, it shall also determine the 
amount of the Trappers' reasonable attorney fees 
for this appeal. 


In sum, we reverse the trial court's order vacat- 
ing and modifying the arbitration award, confirm 
the award, and remand to the trial court for re- 
consideration of the issue of attorney fees in 
light of this opinion. Should the trial court de- 
termine that the Trappers are entitled to their 
reasonable attorney fees at the trial level, we 
hrther direct the trial court to determine the 
amount of the Trappers' reasonable attorney fees 
on this appeal. 


STEWART, Associate C.J., and HOWE, 
DURHAM and RUS SON JJ., concur. 


Utah, 1996. 
Buzas Baseball, Inc. v. Salt Lake Trappers, Inc. 
925 P.2d 941 


END OF DOCUMENT 
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HALL STREET ASSOCIATES, L.L.C., Peti- 
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MATTEL, INC. 
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Argued Nov. 7,2007. 
Decided March 25, 2008. 


Background: Lessor brought action against les- 
see and its predecessors, seeking order that les- 
see was required to meet its contractual lease 
obligations. The United States District Court for 
the District of Oregon, Robert E. Jones, J., 145 
F.Supp.2d 12 1 1, rehsed to enforce arbitration 
award. On appeal, the Ninth Circuit Court of 
Appeals, 113 Fed.Appx. 272, affirmed in part, 
reversed in part, and remanded. On remand, Dis- 
trict Court again rehsed to enforce arbitration 
award, and plaintiff appealed. The Court of Ap- 
peals, 196 Fed.Appx. 476, reversed and re- 
manded. Certiorari was granted. 


Holdings: The Supreme Court, Justice Souter, 
held that: 
(1) grounds stated in the Federal Arbitration Act 
(FAA) either for vacating, or for modifying or 
correcting, arbitration award constitute the ex- 
clusive grounds for expedited vacatur and modi- 
fication of arbitration award pursuant to provi- 
sions of the FAA; but 
(2) case had to be remanded for consideration of 
whether arbitration agreement, having been en- 
tered into by parties in course of district court 
litigation, having been submitted to district court 
as request to deviate from the standard sequence 
of trial procedure, and having been adopted by 
district court as order, should be treated as exer- 
cise of district court's authority to manage its 
cases. 


Vacated and remanded. 


Justice Stevens filed a dissenting opinion, in 
which Justice Kennedy joined. 


Justice Breyer filed a dissenting opinion. 


West Headnotes 


[I] Alternative Dispute Resolution 25T 
-114 


25T Alternative Dispute Resolution 
25TII Arbitration 


25TII(A) Nature and Form of Proceeding 
25Tk114 k. Constitutional and Statu- 


tory Provisions and Rules of Court. Most Cited 
Cases 
Congress enacted the Federal Arbitration Act 
(FAA) to replace judicial indisposition to arbi- 
tration with a national policy favoring it, and to 
place arbitration agreements on equal footing 
with all other contracts. 9 U.S.C.A. $ 1 et seq. 


[2] Federal Courts 170B -198 


170B Federal Courts 
170BIII Federal Question Jurisdiction 


170BIII(C) Cases Arising Under Laws of 
the United States 


170Bk198 k. Arbitration. Most Cited 
Cases 
Federal Arbitration Act (FAA) does not bestow 
federal jurisdiction over controversies touching 
arbitration, but rather requires an independent 
jurisdictional basis. 9 U.S.C.A. $ 1 et seq. 


[3] Alternative Dispute Resolution 25T 
-362(2) 


25T Alternative Dispute Resolution 
25TII Arbitration 
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25TII(H) Review, Conclusiveness, and (FAA) either for vacating, or for modifying or 
Enforcement of Award correcting, arbitration award address egregious 


25Tk360 Impeachment or Vacation departures from parties' agreed-upon arbitration. 
25Tk362 Grounds for Impeach- 9 U.S.C.A. $8 10, 11. 


ment or Vacation 
25Tk362(2) k. Limitation to 


Statutory Grounds. Most Cited Cases 
Grounds stated in the Federal Arbitration Act 
(FAA) either for vacating, or for modifying or 
correcting, arbitration award constitute the ex- 
clusive grounds for expedited vacatur and modi- 
fication of arbitration award pursuant to provi- 
sions of the FAA; parties cannot, by contract, 
expand upon these grounds. 9 U.S.C.A. $$ 10, 
11. 


[4] Alternative Dispute Resolution 25T 
-119 


25T Alternative Dispute Resolution 
25TII Arbitration 


25TII(A) Nature and Form of Proceeding 
25Tk118 Matters Which May Be Sub- 


ject to Arbitration Under Law 
25Tk119 k. In General. Most Cited 


Cases 
Federal Arbitration Act (FAA) lets parties tailor 
some, even many features of arbitration by con- 
tract, including the way arbitrators are chosen, 
what their qualifications should be, and which 
issues are arbitrable, along with procedure and 
choice of substantive law. 9 U.S.C.A. $ 1 et seq. 


[5] Alternative Dispute Resolution 25T 
-362(2) 


25T Alternative Dispute Resolution 
25TII Arbitration 


25TII(H) Review, Conclusiveness, and 
Enforcement of Award 


25Tk360 Impeachment or Vacation 
25Tk362 Grounds for Impeach- 


ment or Vacation 
25Tk362(2) k. Limitation to 


Statutory Grounds. Most Cited Cases 
Grounds stated in the Federal Arbitration Act 


[6] Statutes 361 -194 


36 1 Statutes 
36 1VI Construction and Operation 


36 lVI(A) General Rules of Construction 
3 6 1 k 1 87 Meaning of Language 


36113194 k. General and Specific 
Words and Provisions. Most Cited Cases 
Under rule of ejusdem generis, when statute sets 
out a series of specific items ending with general 
term, that general term is confined to covering 
subjects comparable to the specifics it follows. 


[7] Alternative Dispute Resolution 25T 
-362(2) 


25T Alternative Dispute Resolution 
25TII Arbitration 


25TII(H) Review, Conclusiveness, and 
Enforcement of Award 


25Tk360 Impeachment or Vacation 
25Tk362 Grounds for Impeach- 


ment or Vacation 
25Tk362(2) k. Limitation to 


Statutory Grounds. Most Cited Cases 
While the grounds stated in the Federal Arbitra- 
tion Act (FAA) either for vacating, or for modi- 
fying or correcting, arbitration award provide the 
exclusive regimes for the review provided by 
statute, this is not to say that they exclude more 
searching review based on authority outside the 
statute as well. 9 U.S.C.A. $$ 10, 11. 


[8] Alternative Dispute Resolution 25T 
-367 


25T Alternative Dispute Resolution 
25TII Arbitration 


25TII(H) Review, Conclusiveness, and 
Enforcement of Award 


25Tk366 Appeal or Other Proceedings 
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for Review 
25Tk367 k. In General. Most Cited 


Cases 
Federal Arbitration Act (FAA) is not the only 
way into court for parties wanting review of ar- 
bitration awards. 9 U.S.C.A. $ 1 et seq. 


[9] Alternative Dispute Resolution 25T 
-375 


25T Alternative Dispute Resolution 
25TII Arbitration 


25TII(H) Review, Conclusiveness, and 
Enforcement of Award 


25Tk366 Appeal or Other Proceedings 
for Review 


25Tk375 k. Hearing and Determi- 
nation in General. Most Cited Cases 


Federal Courts 170B -461 


170B Federal Courts 
170BVII Supreme Court 


170BVII(B) Review of Decisions of 
Courts of Appeals 


170Bk460 Review on Certiorari 
170Bk46 1 k. Questions Not Pre- 


sented Below or in Petition for Certiorari. Most 
Cited Cases 


Federal Courts 170B -462 


170B Federal Courts 
170BVII Supreme Court 


170BVII(B) Review of Decisions of 
Courts of Appeals 


170Bk462 k. Determination and Dis- 
position of Cause. Most Cited Cases 
While the Court of Appeals, in reversing district 
court order vacating arbitration award, properly 
found that grounds stated in the Federal Arbitra- 


for consideration of whether arbitration agree- 
ment, having been entered into by parties in 
course of district court litigation, having been 
submitted to district court as request to deviate 
from the standard sequence of trial procedure, 
and having been adopted by district court as or- 
der, should be treated as exercise of district 
court's authority to manage its cases, such that 
relief from arbitration award might be sought 
upon more than just the limited grounds permit- 
ted for expedited vacatur and modification under 
the FAA; issue could not be addressed for first 
time by the Supreme Court on certiorari. 9 
U.S.C.A. $$ 10, 11; Fed.Rules Civ.Proc.Rule 
16,28 U.S.C.A. 


*I398 Syllabus FN* 


FN* The syllabus constitutes no part of 
the opinion of the Court but has been 
prepared by the Reporter of Decisions 
for the convenience of the reader. See 
United States v. Detroit Timber & Lum- 
ber Co., 200 U.S. 321, 337, 26 S.Ct. 
282, 50 L.Ed. 499. 


The Federal Arbitration Act (FAA), 9 U.S.C. $$ 
9-1 1, provides expedited judicial review to con- 
firm, vacate, or modify arbitration awards. Un- 
der $ 9, a court "must" confirm an award 
"unless" it is vacated, modified, or corrected "as 
prescribed" in $$ 10 and 1 1. Section 10 lists 
grounds for vacating an award, including where 
the award was procured by "corruption," 
"fraud," or "undue means," and where the arbi- 
trators were "guilty of misconduct," or "ex- 
ceeded their powers." Under $ 11, the grounds 
for modifying or correcting an award include 
"evident material miscalculation," "evident ma- 
terial mistake," and "imperfect[ions] in [a] mat- 
ter of form not affecting the merits." 


tion Act (FAA) either for vacating, or for modi- 
fying or correcting, arbitration award comprised After a bench trial sustained respondent tenant's 


the exclusive grounds for expedited vacatur and (Mattel) right to terminate its lease with peti- 


modification of arbitration award pursuant to tioner landlord (Hall Street), the parties pro- 


provisions of the FAA, case had to be remanded posed to arbitrate Hall Street's claim for indem- 
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nification of the costs of cleaning up the lease 
site. The District Court approved, and entered as 
an order, the parties' arbitration agreement, 
which, inter alia, required the court to vacate, 
modify, or correct any award if the arbitrator's 
conclusions of law were erroneous. The arbitra- 
tor decided for Mattel, but the District Court 
vacated the award for legal error, expressly in- 
voking the agreement's legal-error review stan- 
dard and citing the Ninth Circuit's LaPine deci- 
sion for the proposition that the FAA allows par- 
ties to draft a contract dictating an alternative 
review standard. On remand, the arbitrator ruled 
for Hall Street, and the District Court largely 
upheld the award, again applying the parties' 
stipulated review standard. The Ninth Circuit 
reversed, holding the case controlled by its Kyo- 
cera decision, which had overruled LaPine on 
the ground that arbitration-agreement terms fix- 
ing the mode of judicial review are unenforce- 
able, given the exclusive grounds for vacatur 
and modification provided by FAA $$ 10 and 
11. 


Held: 


1. The FAA's grounds for prompt vacatur and 
modification of awards are exclusive for parties 
seeking expedited review under the FAA. The 
Court rejects Hall Street's two arguments to the 
contrary. First, Hall Street submits that expand- 
able judicial review has been accepted as the law 
since Wilko v. Swan, 346 U.S. 427, 74 S.Ct. 182, 
98 L.Ed. 168. Although a Wilko statement-"the 
interpretations of the law by the arbitrators in 
contrast to manzfest disregard are not subject, in 
the federal courts, to judicial review for error in 
interpretation,"id., at 436-437, 74 S.Ct. 182 
(emphasis added)-arguably favors Hall Street's 
position, arguable is as far as it goes. Quite apart 
from the leap from a supposed judicial expan- 
sion by interpretation"l399 to a private expan- 
sion by contract, Hall Street overlooks the fact 
that the Wilko statement expressly rejects just 
what Hall Street asks for here, general review 
for an arbitrator's legal errors. Moreover, Wilko's 
phrasing is too vague to support Hall Street's 


interpretation, since "manifest disregard can be 
read as merely referring to the $ 10 grounds col- 
lectively, rather than adding to them, see, 
e.g. ,Mitsubishi Motors Corp. v. Soler Chrysler- 
Plymouth, Inc., 473 U.S. 614, 656, 105 S.Ct. 
3346, 87 L.Ed.2d 444, or as shorthand for the $ 
10 subsections authorizing vacatur when arbitra- 
tors were "guilty of misconduct" or "exceeded 
their powers." Second, Hall Street says that the 
agreement to review for legal error ought to pre- 
vail simply because arbitration is a creature of 
contract, and the FAA is motivated by a con- 
gressional desire to enforce such agreements. 
Dean Witter Reynolds Inc. v. Byrd, 470 U.S. 
213, 220, 105 S.Ct. 1238, 84 L.Ed.2d 158. This 
argument comes up short because, although 
there may be a general policy favoring arbitra- 
tion, the FAA has textual features at odds with 
enforcing a contract to expand judicial review 
once the arbitration is over. Even assuming $$ 
10 and 11 could be supplemented to some ex- 
tent, it would stretch basic interpretive principles 
to expand their uniformly narrow stated grounds 
to the point of legal review generally. But $ 9 
makes evident that expanding $ 10's and $ 11's 
detailed categories at all would rub too much 
against the grain: $ 9 carries no hint of flexibility 
in unequivocally telling courts that they "must" 
confirm an arbitral award, "unless" it is vacated 
or modified "as prescribed" by $ $ 10 and 1 1. 
Instead of fighting the text, it makes more sense 
to see $$ 9-1 1 as the substance of a national pol- 
icy favoring arbitration with just the limited re- 
view needed to maintain arbitration's essential 
virtue of resolving disputes straightaway. Dean 
Witter, supra, at 217, 219, 105 S.Ct. 1238, dis- 
tinguished. Pp. 1403 - 1406. 


2. In holding the $ 10 and $ 11 grounds exclu- 
sive with regard to enforcement under the FAA's 
expedited judicial review mechanisms, this 
Court decides nothing about other possible ave- 
nues for judicial enforcement of awards. Ac- 
cordingly, this case must be remanded for con- 
sideration of independent issues. Because the 
arbitration agreement was entered into during 
litigation, was submitted to the District Court as 
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a request to deviate from the standard sequence 
of litigation procedure, and was adopted by the 
court as an order, there is some question whether 
it should be treated as an exercise of the District 
Court's authority to manage its cases under Fed- 
eral Rule of Civil Procedure 16. This Court or- 
dered supplemental briefing on the issue, but the 
parties' supplemental arguments implicate issues 
that have not been considered previously in this 
litigation and could not be well addressed for the 
first time here. Thus, the Court expresses no 
opinion on these matters beyond leaving them 
open for Hall Street to press on remand. Pp. 
1406 - 1408. 


196 Fed.Appx. 476, vacated and remanded. 


SOUTER, J., delivered the opinion of the Court, 
in which ROBERTS, C.J., and THOMAS, 
GINSBURG, and ALITO, JJ., joined, and in 
which SCALIA, J., joined as to all but footnote 
7. STEVENS, J., filed a dissenting opinion, in 
which KENNEDY, J., joined. BREYER, J., filed 
a dissenting opinion. 
Carter G. Phillips, Virginia A. Seitz Sidley Aus- 
tin LLP, Washington, D.C., Michael* 1400 T. 
Garone, Counsel of Record, Michael A. Cohen, 
Jay T. Waldron, Sara Kobak Schwabe, William- 
son & Wyatt, P.C., Portland, OR, for Petitioner. 


(Pet.Supp.Brief)2007 WL 4254420 
(Pet.Supp.Brief)2007 WL 4244685 
(Resp. Supp.Brief)2007 WL 4254419 
(Resp. Supp .Brief) 


Justice SOUTER delivered the opinion of the 


FN* Justice SCALIA joins all but foot- 
note 7 of this opinion. 


The Federal Arbitration Act (FAA or Act), 9 
U.S.C. $ 1 et seq., provides for expedited judi- 
cial review to confirm, vacate, or modify arbitra- 
tion awards. $$ 9-1 1 (2000 ed. and Supp. V). 
The question here is whether statutory grounds 
for prompt vacatur and modification may be 
supplemented by contract. We hold that the 
statutory grounds are exclusive. 


This case began as a lease dispute between land- 
lord, petitioner Hall Street Associates, L.L.C., 
and tenant, respondent Mattel, Inc. The property 
was used for many years as a manufacturing site, 
and the leases provided that the tenant would 
indemnify the landlord for any costs resulting 
from the failure of the tenant or its predecessor 
lessees to follow environmental laws while us- 


Shirley M. Hufstedler, Peter Hsiao, Morrison & ing the premises. App. 88-89. 
Foerster LLP, Los Angeles, CA, Drew S. Days, 
111, Beth S. Brinkmann, Counsel of Record, Seth 
M. Galanter, Ketanji Brown Jackson Morrison 
& Foerster LLP, Washington, DC, for Respon- 
dent. 


Michael T. Garone, Counsel of Record, Michael 
A. Cohen, Jay T. Waldron, Sara Kobak 
Schwabe, Williamson & Wyatt, P.C., Portland, 
OR, for Petitioner. 


For U.S. Supreme Court Briefs, see:2007 WL 
2197585 (Pet,Brief)2007 WL 273 1409 
(Resp,Brief)2007 WL 3068189 (Re- 
ply.Brief)2007 WL 4244684 


Tests of the property's well water in 1998 
showed high levels of trichloroethylene (TCE), 
the apparent residue of manufacturing dis- 
charges by Mattel's predecessors between 195 1 
and 1980. After the Oregon Department of Envi- 
ronmental Quality (DEQ) discovered even more 
pollutants, Matte1 stopped drawing from the well 
and, along with one of its predecessors, signed a 
consent order with the DEQ providing for 
cleanup of the site. 


After Matte1 gave notice of intent to terminate 
the lease in 2001, Hall Street filed this suit, con- 
testing Mattel's right to vacate on the date it 
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gave, and claiming that the lease obliged Matte1 
to indemnify Hall Street for costs of cleaning up 
the TCE, among other things. Following a bench 
trial before the United States District Court for 
the District of Oregon, Matte1 won on the termi- 
nation issue, and after an unsuccesshl try at me- 
diating the indemnification claim, the parties 
proposed to submit to arbitration. The District 
Court was amenable, and the parties drew up an 
arbitration agreement, which the court approved 
and entered as an order. One paragraph of the 
agreement provided that 


"[tlhe United States District Court for the Dis- 
trict of Oregon may enter judgment upon any 
award, either by confirming the award or by 
vacating, modifying or correcting the award. 
The Court shall vacate, modify or correct any 
award: (i) where the arbitrator's findings of 
facts are not supported by substantial evi- 
dence, or (ii) where the "1401 arbitrator's con- 
clusions of law are erroneous." App. to Pet. 
for Cert. 16a. 


Arbitration took place, and the arbitrator decided 
for Mattel. In particular, he held that no indem- 
nification was due, because the lease obligation 
to follow all applicable federal, state, and local 
environmental laws did not require compliance 
with the testing requirements of the Oregon 
Drinking Water Quality Act (Oregon Act); that 
Act the arbitrator characterized as dealing with 
human health as distinct from environmental 
contamination. 


Hall Street then filed a District Court Motion for 
Order Vacating, Modifying And/or Correcting 
the arbitration decision, App. 4, on the ground 
that failing to treat the Oregon Act as an appli- 
cable environmental law under the terms of the 
lease was legal error. The District Court agreed, 
vacated the award, and remanded for hrther 
consideration by the arbitrator. The court ex- 
pressly invoked the standard of review chosen 
by the parties in the arbitration agreement, 
which included review for legal error, and cited 


LaPine Technology Corp. v. Kyocera Corp., 130 
F.3d 884, 889 (C.A.9 1997), for the proposition 
that the FAA leaves the parties "free . . . to draft a 
contract that sets rules for arbitration and dic- 
tates an alternative standard of review." App. to 
Pet. for Cert. 46a. 


On remand, the arbitrator followed the District 
Court's ruling that the Oregon Act was an appli- 
cable environmental law and amended the deci- 
sion to favor Hall Street. This time, each party 
sought modification, and again the District Court 
applied the parties' stipulated standard of review 
for legal error, correcting the arbitrator's calcula- 
tion of interest but otherwise upholding the 
award. Each party then appealed to the Court of 
Appeals for the Ninth Circuit, where Matte1 
switched horses and contended that the Ninth 
Circuit's recent en banc action overruling LaPine 
in Kyocera Corp. v. Prudential-Bache Trade 
Sews., Inc., 341 F.3d 987, 1000 (2003), left the 
arbitration agreement's provision for judicial 
review of legal error unenforceable. Hall Street 
countered that Kyocera (the later one) was dis- 
tinguishable, and that the agreement's judicial 
review provision was not severable from the 
submission to arbitration. 


The Ninth Circuit reversed in favor of Matte1 in 
holding that, "[ulnder Kyocera the terms of the 
arbitration agreement controlling the mode of 
judicial review are unenforceable and sever- 
able." 113 Fed.Appx. 272, 272-273 (2004). The 
Circuit instructed the District Court on remand 
to 


"return to the application to confirm the original 
arbitration award (not the subsequent award 
revised after reversal), and ... confirm that 
award, unless ... the award should be vacated 
on the grounds allowable under 9 U.S.C. $ 10, 
or modified or corrected under the grounds al- 
lowable under 9 U.S.C. $ l l ." Id., at 273. 


After the District Court again held for Hall 
Street and the Ninth Circuit again reversed,FN' 
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we granted certiorari to decide whether the 
grounds for vacatur and modification provided 
by $ $ 10 and 1 1 of the FAA are exclusive. 550 
U.S. ----, 127 S.Ct. 2875, 167 L.Ed.2d 1151 
(2007). We agree with the Ninth Circuit that 
they are, but vacate and remand for considera- 
tion of independent issues. 


FN1. On remand, the District Court va- 
cated the arbitration award, because it 
supposedly rested on an implausible in- 
terpretation of the lease and thus ex- 
ceeded the arbitrator's powers, in viola- 
tion of 9 U.S.C. $ 10. Matte1 appealed, 
and the Ninth Circuit reversed, holding 
that implausibility is not a valid ground 
for vacating or correcting an award un- 
der $ 10 or $ 11. 196 Fed.Appx. 476, 
477-478 (2006). 


[1][2] Congress enacted the FAA to replace ju- 
dicial indisposition to arbitration with a "na- 
tional policy favoring [it] and plac[ing] arbitra- 
tion agreements on equal footing with all other 
contracts." Buckeye Check Cashing, Inc. v. 
Cardegna, 546 U.S. 440, 443, 126 S.Ct. 1204, 
163 L.Ed.2d 1038 (2006). As for jurisdiction 
over controversies touching arbitration, the Act 
does nothing, being "something of an anomaly 
in the field of federal-court jurisdiction" in be- 
stowing no federal jurisdiction but rather requir- 
ing an independent jurisdictional basis. Moses 
H. Cone Memorial Hospital v. Mercury Constr. 
Corp., 460 U.S. 1, 25, n. 32, 103 S.Ct. 927, 74 
L.Ed.2d 765 (1983); see, e.g., 9 U.S.C. $ 4 (pro- 
viding for action by a federal district court 
"which, save for such [arbitration] agreement, 
would have jurisdiction under title 28").FN2 But 
in cases falling within a court's jurisdiction, the 
Act makes contracts to arbitrate "valid, irrevo- 
cable, and enforceable," so long as their subject 
involves "commerce." $ 2. And this is so 
whether an agreement has a broad reach or goes 
just to one dispute, and whether enforcement be 


sought in state court or federal. See ibid.; South- 
land Corp. v. Keating, 465 U.S. 1, 15-16, 104 
S.Ct. 852, 79 L.Ed.2d 1 (1984). 


FN2. Because the FAA is not jurisdic- 
tional, there is no merit in the argument 
that enforcing the arbitration agree- 
ment's judicial review provision would 
create federal jurisdiction by private 
contract. The issue is entirely about the 
scope of judicial review permissible un- 
der the FAA. 


The Act also supplies mechanisms for enforcing 
arbitration awards: a judicial decree confirming 
an award, an order vacating it, or an order modi- 
fying or correcting it. $ $ 9- 1 1. An application 
for any of these orders will get streamlined 
treatment as a motion, obviating the separate 
contract action that would usually be necessary 
to enforce or tinker with an arbitral award in 


$ 6. Under the terms of $ 9, a court 
"must" confirm an arbitration award "unless" it 
is vacated, modified, or corrected "as pre- 
scribed" in $$ 10 and 11. Section 10 lists 
grounds for vacating an award, while $ 11 
names those for modifying or correcting one.FN4 


FN3. Unlike Justice STEVENS, see 
post, at 1408 - 1409 (dissenting opin- 
ion), we understand this expedited re- 
view to be what each of the parties un- 
derstood it was seeking from time to 
time; neither party's pleadings were 
amended to raise an independent state- 
law contract claim or defense specific to 
the arbitration agreement. 


FN4. Title 9 U.S.C. $ 10(a) (2000 ed., 
Supp. V) provides: 


"(a) In any of the following cases the 
United States court in and for the dis- 
trict wherein the award was made may 
make an order vacating the award 
upon the application of any party to 
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the arbitration- 


"(1) where the award was procured by 
corruption, fraud, or undue means; 


"(2) where there was evident partiality 
or corruption in the arbitrators, or ei- 
ther of them; 


"(3) where the arbitrators were guilty 
of misconduct in rehsing to postpone 
the hearing, upon sufficient cause 
shown, or in rehsing to hear evidence 
pertinent and material to the contro- 
versy; or of any other misbehavior by 
which the rights of any party have 
been prejudiced; or 


"(4) where the arbitrators exceeded 
their powers, or so imperfectly exe- 
cuted them that a mutual, final, and 
definite award upon the subject matter 
submitted was not made." 


"(c) Where the award is imperfect in 
matter of form not affecting the merits 
of the controversy. 


"The order may modify and correct 
the award, so as to effect the intent 
thereof and promote justice between 
the parties." 


"1403 [3] The Courts of Appeals have split over 
the exclusiveness of these statutory grounds 
when parties take the FAA shortcut to confirm, 
vacate, or modify an award, with some saying 
the recitations are exclusive, and others regard- 
ing them as mere threshold provisions open to 
expansion by agreement.FN5 As mentioned al- 
ready, when this litigation started, the Ninth Cir- 
cuit was on the threshold side of the split, see 
Lupine, 130 F.3d, at 889, from which it later 
departed en banc in favor of the exclusivity 
view, see Kyocera, 341 F.3d, at 1000, which it 
followed in this case, see 113 Fed.Appx., at 273. 
We now hold that $$ 10 and 1 1 respectively 


Title 9 U.S.C. $ 11 (2000 ed.) pro- provide the FAA's exclusive grounds for expe- 


vides: dited vacatur and modification. 


"In either of the following cases the 
United States court in and for the dis- 
trict wherein the award was made may 
make an order modifying or correcting 
the award upon the application of any 
party to the arbitration- 


"(a) Where there was an evident mate- 
rial miscalculation of figures or an 
evident material mistake in the de- 
scription of any person, thing, or 
property referred to in the award. 


"(b) Where the arbitrators have 
awarded upon a matter not submitted 
to them, unless it is a matter not af- 
fecting the merits of the decision upon 
the matter submitted. 


FN5. The Ninth and Tenth Circuits have 
held that parties may not contract for 
expanded judicial review. See Kyocera 
Corp. v. Prudential-Bache Trade Sews., 
k c . ,  341 F.3d 987, 1000 (C.A.9 2003); 
Bowen v. Amoco Pipeline Co., 254 F.3d 
925, 936 (C.A.10 2001). The First, 
Third, Fifth, and Sixth Circuits, mean- 
while, have held that parties may so 
contract. See Puerto Rico Tel. Co. v. 
U S .  Phone Mfg. Corp., 427 F.3d 2 1, 3 1 
(C.A.l 2005); Jacada (Europe), Ltd. v. 
International Marketing Strategies, Inc., 
401 F.3d 701, 710 (C.A.6 2005); Road- 
way Package System, Inc. v. Kayser, 
257 F.3d 287, 288 (C.A.3 2001); Gate- 
way Technologies, Inc. v. MCI Tele- 
communications Corp., 64 F.3d 993, 
997 (C.A.5 1995). The Fourth Circuit 
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has taken the latter side of the split in an 
unpublished opinion, see Syncor Int'l 
Corp. v. McLeland, 120 F.3d 262 
(1997), while the Eighth Circuit has ex- 
pressed agreement with the former side 
in dicta, see UHC Management Co. v. 
Computer Sciences Corp., 148 F.3d 992, 
997-998 (1998). 


Hall Street makes two main efforts to show that 
the grounds set out for vacating or modifying an 
award are not exclusive, taking the position, 
first, that expandable judicial review authority 
has been accepted as the law since Wilko v. 
Swan, 346 U.S. 427, 74 S.Ct. 182, 98 L.Ed. 168 
(1953). This, however, was not what Wilko de- 
cided, which was that $ 14 of the Securities Act 
of 1933 voided any agreement to arbitrate claims 
of violations of that Act, see id., at 437-438, 74 
S.Ct. 182, a holding since overruled byRodri- 
guez de Quijas v. Shearson/American Express, 
Inc., 490 U.S. 477, 484, 109 S.Ct. 1917, 104 
L.Ed.2d 526 (1989). Although it is true that the 
Court's discussion includes some language ar- 
guably favoring Hall Street's position, arguable 
is as far as it goes. 


The Wilko Court was explaining that arbitration 
would undercut the Securities Act's buyer pro- 
tections when it remarked (citing FAA $ 10) that 
"[plower to vacate an [arbitration] award is lim- 
ited,"346 U.S., at 436, 74 S.Ct. 182, and went on 
to say that "the interpretations of the law by the 
arbitrators in contrast to manifest disregard [of 
the law] are not subject, in the federal courts, to 
judicial review for error in interpretation,"id., at 
436-437, 74 S.Ct. 182. Hall Street reads this 
statement as recognizing "manifest disregard of 
the law" as a hrther ground for vacatur on top 
of those listed in $ 10, and some Circuits have 
read it the same way. See, e.g.,McCarthy v. Citi- 
group Global Markets, Inc., 463 F.3d 87, 91 
(C.A.l 2006); Hoe3 v. MlZ Group, Inc., 343 
F.3d 57, 64 (C.A.2 2003); Prestige Ford v. Ford 


Dealer Computer Sews., Inc., 324 F.3d 391, 
395-396 (C.A.5 2003); Scott v. Prudential Secu- 
rities, Inc., 141 F.3d 1007, 1017 (C.A.ll 1998). 
Hall Street sees this supposed addition to $ 10 as 
the camel's nose: if judges can add grounds to 
vacate (or modify), so can contracting parties. 


"1404 But this is too much for Wilko to bear. 
Quite apart from its leap from a supposed judi- 
cial expansion by interpretation to a private ex- 
pansion by contract, Hall Street overlooks the 
fact that the statement it relies on expressly re- 
jects just what Hall Street asks for here, general 
review for an arbitrator's legal errors. Then there 
is the vagueness of Wilko's phrasing. Maybe the 
term "manifest disregard was meant to name a 
new ground for review, but maybe it merely re- 
ferred to the $ 10 grounds collectively, rather 
than adding to them. See, e.g.,Mitsubishi Motors 
Corp. v. Soler Chrysler-Plymouth, Inc., 473 U.S. 
614, 656, 105 S.Ct. 3346, 87 L.Ed.2d 444 
(1 985) (STEVENS, J., dissenting) ("Arbitration 
awards are only reviewable for manifest disre- 
gard of the law, 9 U.S.C. $$ 10, 207"); I/S 
Stavborg v. National Metal Converters, Inc., 500 
F.2d 424, 431 (C.A.2 1974). Or, as some courts 
have thought, "manifest disregard" may have 
been shorthand for $ 10(a)(3) or $ 10(a)(4), the 
subsections authorizing vacatur when the arbi- 
trators were "guilty of misconduct" or "ex- 
ceeded their powers." See, e.g.,Kyocera, supra, 
at 997. We, when speaking as a Court, have 
merely taken the Wilko language as we found it, 
without embellishment, see First Options of 
Chicago, Inc. v. Kaplan, 5 14 U. S. 93 8, 942, 1 15 
S.Ct. 1920, 131 L.Ed.2d 985 (1995), and now 
that its meaning is implicated, we see no reason 
to accord it the significance that Hall Street 
urges. 


[4] Second, Hall Street says that the agreement 
to review for legal error ought to prevail simply 
because arbitration is a creature of contract, and 
the FAA is "motivated, first and foremost, by a 
congressional desire to enforce agreements into 
which parties ha[ve] entered." Dean Witter Rey- 
nolds Inc. v. Byrd, 470 U.S. 213, 220, 105 S.Ct. 
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1238, 84 L.Ed.2d 158 (1985). But, again, we 
think the argument comes up short. Hall Street is 
certainly right that the FAA lets parties tailor 
some, even many features of arbitration by con- 
tract, including the way arbitrators are chosen, 
what their qualifications should be, which issues 
are arbitrable, along with procedure and choice 
of substantive law. But to rest this case on the 
general policy of treating arbitration agreements 
as enforceable as such would be to beg the ques- 
tion, which is whether the FAA has textual fea- 
tures at odds with enforcing a contract to expand 
judicial review following the arbitration. 


[5][6] To that particular question we think the 
answer is yes, that the text compels a reading of 
the $ $ 10 and 1 1 categories as exclusive. To be- 
gin with, even if we assumed $$ 10 and 1 1 could 
be supplemented to some extent, it would stretch 
basic interpretive principles to expand the stated 
grounds to the point of evidentiary and legal re- 
view generally. Sections 10 and 1 1, after all, 
address egregious departures from the parties' 
agreed-upon arbitration: "corruption," "fraud," 
"evident partiality," "misconduct," "misbehav- 
ior," "exceed[ing] . . . powers," "evident material 
miscalculation," "evident material mistake," 
"award[s] upon a matter not submitted;" the only 
ground with any softer focus is "imper- 
fect[ions]," and a court may correct those only if 
they go to "[a] matter of form not affecting the 
merits." Given this emphasis on extreme arbitral 
conduct, the old rule of ejusdem generis has an 
implicit lesson to teach here. Under that rule, 
when a statute sets out a series of specific items 
ending with a general term, that general term is 
confined to covering subjects comparable to the 
specifics it follows. Since a general term in- 
cluded in the text is normally so limited, then 
surely a statute with no textual hook for expan- 
sion cannot authorize contracting parties to sup- 
plement review for specific instances of outra- 
geous conduct with review for just "1405 any 
legal error. "Fraud" and a mistake of law are not 
cut from the same cloth. 


That aside, expanding the detailed categories 


would rub too much against the grain of the $ 9 
language, where provision for judicial confirma- 
tion carries no hint of flexibility. On application 
for an order confirming the arbitration award, 
the court "must grant" the order "unless the 
award is vacated, modified, or corrected as pre- 
scribed in sections 10 and 1 1 of this title." There 
is nothing malleable about "must grant," which 
unequivocally tells courts to grant confirmation 
in all cases, except when one of the "prescribed" 
exceptions applies. This does not sound re- 
motely like a provision meant to tell a court 
what to do just in case the parties say nothing 
else.FN6 


FN6. Hall Street claims that $ 9 supports 
its position, because it allows a court to 
confirm an award only "[ilf the parties 
in their agreement have agreed that a 
judgment of the court shall be entered 
upon the award made pursuant to the ar- 
bitration." Hall Street argues that this 
language "expresses Congress's intent 
that a court must enforce the agreement 
of the parties as to whether, and under 
what circumstances, a judgment shall be 
entered." Reply Brief for Petitioner 5; 
see also Brief for Petitioner 22-24. It is a 
peculiar argument, converting agree- 
ment as a necessary condition for judi- 
cial enforcement into a sufficient condi- 
tion for a court to bar enforcement. And 
the text is otherwise problematical for 
Hall Street: $ 9 says that if the parties 
have agreed to judicial enforcement, the 
court "must grant" confirmation unless 
grounds for vacatur or modification ex- 
ist under $ 10 or $ 1 1. The sentence no- 
where predicates the court's judicial ac- 
tion on the parties' having agreed to spe- 
cific standards; if anything, it suggests 
that, so long as the parties contemplated 
judicial enforcement, the court must un- 
dertake such enforcement under the 
statutory criteria. In any case, the arbi- 
tration agreement here did not specifi- 
cally predicate entry of judgment on ad- 
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herence to its judicial-review standard. 
See App. to Pet. for Cert. 15a. To the 
extent Hall Street argues otherwise, it 
contests not the meaning of the FAA but 
the Ninth Circuit's severability analysis, 
upon which it did not seek certiorari. 


In fact, anyone who thinks Congress might have 
understood $ 9 as a default provision should turn 
back to $ 5 for an example of what Congress 
thought a default provision would look like: 


"[ilf in the agreement provision be made for a 
method of naming or appointing an arbitrator 
... such method shall be followed; but if no 
method be provided therein, or if a method be 
provided and any party thereto shall fail to 
avail himself of such method, . . . then upon the 
application of either party to the controversy 
the court shall designate and appoint an arbi- 
trator.. . . ." 


"[Ilf no method be provided" is a far cry from 
"must grant ... unless" in $ 9. 


Instead of fighting the text, it makes more sense 
to see the three provisions, $$ 9-1 1, as substanti- 
ating a national policy favoring arbitration with 
just the limited review needed to maintain arbi- 
tration's essential virtue of resolving disputes 
straightaway. Any other reading opens the door 
to the hll-bore legal and evidentiary appeals that 
can "rende[r] informal arbitration merely a prel- 
ude to a more cumbersome and time-consuming 
judicial review process,"Kyocera, 34 1 F.3d, at 
998; cf. Ethyl Corp. v. United Steelworkers of 
America, 768 F.2d 180, 184 (C.A.7 1985), and 
bring arbitration theory to grief in post- 
arbitration process. 


Nor is Dean Witter, 470 U.S. 213, 105 S.Ct. 
1238, 84 L.Ed.2d 158, to the contrary, as Hall 
Street claims it to be. Dean Witter held that 
state-law claims subject to an agreement to arbi- 
trate could not be remitted to a district court 
considering a related, nonarbitrable federal 


claim; the state-law claims were to go to arbitra- 
tion immediately. Id., at 217, 105 S.Ct. 1238. 
Despite the opinion's language "reject[ing] the 
suggestion that the overriding goal of the [FAA] 
was to promote the expeditious "1406 resolution 
of claims,"id., at 219, 105 S.Ct. 1238, the hold- 
ing mandated immediate enforcement of an arbi- 
tration agreement; the Court was merely trying 
to explain that the inefficiency and difficulty of 
conducting simultaneous arbitration and federal- 
court litigation was not a good enough reason to 
defer the arbitration, see id., at 217, 105 S.Ct. 
1238. 


When all these arguments based on prior legal 
authority are done with, Hall Street and Matte1 
remain at odds over what happens next. Hall 
Street and its amici say parties will flee from 
arbitration if expanded review is not open to 
them. See, e.g., Brief for Petitioner 39; Brief for 
New England Legal Foundation et al. as Amici 
Curiae 15. One of Mattel's amici foresees flight 
from the courts if it is. See Brief for U.S. Coun- 
cil for Int'l Business as Amicus Curiae 29-30. 
We do not know who, if anyone, is right, and so 
cannot say whether the exclusivity reading of the 
statute is more of a threat to the popularity of 
arbitrators or to that of courts. But whatever the 
consequences of our holding, the statutory text 
gives us no business to expand the statutory 
gounds .FN7 


FN7. The history of the FAA is consis- 
tent with our conclusion. The text of the 
FAA was based upon that of New 
York's arbitration statute. See S .Rep. 
No. 536, 68th Cong., 1st Sess., 3 (1924) 
("The bill ... follows the lines of the 
New York arbitration law enacted in 
1920 ..."). The New York Arbitration 
Law incorporated pre-existing provi- 
sions of the New York Code of Civil 
Procedure. See 1920 N.Y. Laws p. 806. 
Section 2373 of the code said that, upon 
application by a party for a confirmation 
order, "the court must grant such an or- 
der, unless the award is vacated, modi- 
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fied, or corrected, as prescribed by the 
next two sections." 2 N.Y. Ann.Code 
Civ. Proc. (Stover 6th ed. 1902) (herein- 
after Stover). The subsequent sections 
gave grounds for vacatur and modifica- 
tion or correction virtually identical to 
the 9 U.S.C. $$ 10 and 11 grounds. See 
2 Stover $$ 2374,2375. 


In a brief submitted to the House and 
Senate Subcommittees of the Commit- 
tees on the Judiciary, Julius Henry 
Cohen, one of the primary drafters of 
both the 1920 New York Act and the 
proposed FAA, said, "The grounds for 
vacating, modifying, or correcting an 
award are limited. If the award [meets 
a condition of $ 101, then and then 
only the award may be vacated. ... If 
there was [an error under $ 111, then 
and then only it may be modified or 
corrected . . . ." Arbitration of Interstate 
Commercial Disputes, Joint Hearings 
before the Subcommittees of the 
Committees on the Judiciary on S. 
1005 and H.R. 646, 68th Cong., 1st 
Sess., 34 (1924). The House Report 
similarly recognized that an "award 
may ... be entered as a judgment, sub- 
ject to attack by the other party for 
fraud and corruption and similar un- 
due influence, or for palpable error in 
form." H.R.Rep. No. 96, 68th Cong., 
1st Sess., 2 (1924). 


In a contemporaneous campaign for 
the promulgation of a uniform state 
arbitration law, Cohen contrasted the 
New York Act with the Illinois Arbi- 
tration and Awards Act of 1917, 
which required an arbitrator, at the re- 
quest of either party, to submit any 
question of law arising during arbitra- 
tion to judicial determination. See 
Handbook of the National Conference 
of Commissioners on Uniform State 
Laws and Proceedings 97-98 (1924); 


1917 Ill. Laws p. 203 


[7] [8] [9] In holding that $ $ 10 and 1 1 provide 
exclusive regimes for the review provided by the 
statute, we do not purport to say that they ex- 
clude more searching review based on authority 
outside the statute as well. The FAA is not the 
only way into court for parties wanting review 
of arbitration awards: they may contemplate en- 
forcement under state statutory or common law, 
for example, where judicial review of different 
scope is arguable. But here we speak only to the 
scope of the expeditious judicial review under 
$$ 9, 10, and 1 1, deciding nothing about other 
possible avenues for judicial enforcement of ar- 
bitration awards. 


Although one such avenue is now claimed to be 
revealed in the procedural "1407 history of this 
case, no claim to it was presented when the case 
arrived on our doorstep, and no reason then ap- 
peared to us for treating this as anything but an 
FAA case. There was never any question about 
meeting the FAA $ 2 requirement that the leases 
from which the dispute arose be contracts "in- 
volving commerce." 9 U.S.C. $ 2; see Allied- 
Bruce Terminix Cos. v. Dobson, 5 13 U.S. 265, 
277, 115 S.Ct. 834, 130 L.Ed.2d 753 (1995) ($ 
2"exercise[s] Congress' commerce power to the 
hll"). Nor is there any doubt now that the par- 
ties at least had the FAA in mind at the outset; 
the arbitration agreement even incorporates FAA 
$ 7, empowering arbitrators to compel atten- 
dance of witnesses. App. to Pet. for Cert. 13a. 


While it is true that the agreement does not ex- 
pressly invoke FAA $ 9, $ 10, or $ 1 1, and none 
of the various motions to vacate or modify the 
award expressly said that the parties were rely- 
ing on the FAA, the District Court apparently 
thought it was applying the FAA when it alluded 
to the Act in quoting Lupine, 130 F.3d, at 889, 
for the then-unexceptional proposition that " 


'[qederal courts can expand their review of an 
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arbitration award beyond the FAA's grounds, 
when ... the parties have so agreed.' " App. to 
Pet. for Cert. 46a. And the Ninth Circuit, for its 
part, seemed to take it as a given that the District 
Court's direct and prompt examination of the 
award depended on the FAA; it found the ex- 
panded-review provision unenforceable under 
Kyocera and remanded for confirmation of the 
original award "unless the district court deter- 
mines that the award should be vacated on the 
grounds allowable under 9 U. S .C. $ 10, or modi- 
fied or corrected under the grounds allowable 
under 9 U.S.C. $ 11." 113 Fed.Appx., at 273. In 
the petition for certiorari and the principal brief- 
ing before us, the parties acted on the same 
premise. See, e.g., Pet. for Cert. 27 ("This Court 
should accept review to resolve this important 
issue of statutory construction under the FAA"); 
Brief for Petitioner 16 ("Because arbitration 
provisions providing for judicial review of arbi- 
tration awards for legal error are consistent with 
the goals and policies of the FAA and employ a 
standard of review which district courts regu- 
larly apply in a variety of contexts, those provi- 
sions are entitled to enforcement under the 
FAA"). 


question now, beyond noting the claim of rele- 
vant case management authority independent of 
the FAA. The parties' supplemental arguments 
on the subject in this Court implicate issues of 
waiver and the relation of the FAA both to Rule 
16 and the Alternative Dispute Resolution Act of 
1998,28 U.S.C. $ 651 et seq., none of which has 
been considered previously in this litigation, or 
could be well addressed for the first time here. 
We express no opinion on these matters beyond 
leaving them open for Hall Street to press on 
remand. If the Court of Appeals finds "1408 
they are open, the court may consider whether 
the District Court's authority to manage litiga- 
tion independently warranted that court's order 
on the mode of resolving the indemnification 
issues remaining in this case. 


Although we agree with the Ninth Circuit that 
the FAA confines its expedited judicial review 
to the grounds listed in 9 U. S .C. $ $ 10 and 1 1, 
we vacate the judgment and remand the case for 
proceedings consistent with this opinion. 


It is so ordered, 
One unusual feature, however, prompted some 
of us to question whether the case should be ap- 
proached another way. The arbitration agree- 
ment was entered into in the course of district- 
court litigation, was submitted to the District 
Court as a request to deviate from the standard 
sequence of trial procedure, and was adopted by 
the District Court as an order. See App. 46-47; 
App. to Pet. for Cert. 4a-8a. Hence a question 
raised by this Court at oral argument: should the 
agreement be treated as an exercise of the Dis- 
trict Court's authority to manage its cases under 
Federal Rules of Civil Procedure 16? See, e.g., 
Tr. of Oral Arg. 1 1 - 12. Supplemental briefing at 
the Court's behest joined issue on the question, 
and it appears that Hall Street suggested some- 
thing along these lines in the Court of Appeals, 
which did not address the suggestion. 


We are, however, in no position to address the 


Justice STEVENS, with whom Justice 
KENNEDY joins, dissenting. 
May parties to an ongoing lawsuit agree to sub- 
mit their dispute to arbitration subject to the ca- 
veat that the trial judge should rehse to enforce 
an award that rests on an erroneous conclusion 
of law? Prior to Congress' enactment of the Fed- 
eral Arbitration Act (FAA or Act) in 1925, the 
answer to that question would surely have been 
"Yes." FN'~oday, however, the Court holds that 
the FAA does not merely authorize the vacation 
or enforcement of awards on specified grounds, 
but also forbids enforcement of perfectly rea- 
sonable judicial review provisions in arbitration 
agreements fairly negotiated by the parties and 
approved by the district court. Because this re- 
sult conflicts with the primary purpose of the 
FAA and ignores the historical context in which 
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the Act was passed, I respecthlly dissent. 


FN1. See Klein v. Catara, 14 F. Cas. 
732, 735 (C.C.D.Mass.1814) ( "If the 
parties wish to reserve the law for the 
decision of the court, they may stipulate 
to that effect in the submission; they 
may restrain or enlarge its operation as 
they please") (Story, J.). 


Prior to the passage of the FAA, American 
courts were generally hostile to arbitration. They 
rehsed, with rare exceptions, to order specific 
enforcement of executory agreements to arbi- 
trate.FN2 Section 2 of the FAA responded to this 
hostility by making written arbitration agree- 
ments "valid, irrevocable, and enforceable." 9 
U.S.C. $ 2. This section, which is the center- 
piece of the FAA, reflects Congress' main goal 
in passing the legislation: "to abrogate the gen- 
eral common-law rule against specific enforce- 
ment of arbitration agreements,"Southland Corp. 
v. Keating, 465 U.S. 1, 18, 104 S.Ct. 852, 79 
L.Ed.2d 1 (1984) (STEVENS, J., concurring in 
part and dissenting in part), and to "ensur[e] that 
private arbitration agreements are enforced ac- 
cording to their terms,"Volt Information Sci- 
ences, Inc. v. Board of Trustees of Leland Stan- 
ford Junior Univ., 489 U.S. 468, 478, 109 S.Ct. 
1248, 103 L.Ed.2d 488 (1989). Given this set- 
tled understanding of the core purpose of the 
FAA, the interests favoring enforceability of 
parties' arbitration agreements are stronger today 
than before the FAA was enacted. As such, there 
is more-and certainly not less-reason to give ef- 
fect to parties' fairly negotiated decisions to pro- 
vide for judicial review of arbitration awards for 
errors of law. 


FN2. See Red Cross Line v. Atlantic 
Fruit Co., 264 U.S. 109, 120-122, 44 
S.Ct. 274, 68 L.Ed. 582 (1924); The At- 
lanten, 252 U.S. 313, 315-316, 40 S.Ct. 
332, 64 L.Ed. 586 (1920). Although 
agreements to arbitrate were not specifi- 
cally enforceable, courts did award 


nominal damages for the breach of such 
contracts. 


Petitioner filed this rather complex action in an 
Oregon state court. Based on the diverse citizen- 
ship of the parties, respondent removed the case 
to federal court. More than three years later, and 
after some issues had been resolved, the parties 
sought and obtained the District "1409 Court's 
approval of their agreement to arbitrate the re- 
maining issues subject to de novo judicial re- 
view. They neither requested, nor suggested that 
the FAA authorized, any "expedited" disposition 
of their case. Because the arbitrator made a 
rather glaring error of law, the judge rehsed to 
affirm his award until after that error was cor- 
rected. The Ninth Circuit reversed. 


This Court now agrees with the Ninth Circuit's 
(most recent) interpretation of the FAA as set- 
ting forth the exclusive grounds for modification 
or vacation of an arbitration award under the 
statute. As I read the Court's opinion, it identi- 
fies two possible reasons for reaching this result: 
(1) a supposed quid pro quo bargain between 
Congress and litigants that conditions expedited 
federal enforcement of arbitration awards on 
acceptance of a statutory limit on the scope of 
judicial review of such awards; and (2) an as- 
sumption that Congress intended to include the 
words "and no other" in the grounds specified in 
$ $ 10 and 1 1 for the vacatur and modification of 
awards. Neither reason is persuasive. 


While $ 9 of the FAA imposes a 1-year limit on 
the time in which any party to an arbitration may 
apply for confirmation of an award, the statute 
does not require that the application be given 
expedited treatment. Of course, the premise of 
the entire statute is an assumption that the arbi- 
tration process may be more expeditious and less 
costly than ordinary litigation, but that is a rea- 
son for interpreting the statute liberally to favor 
the parties' use of arbitration. An unnecessary 
rehsal to enforce a perfectly reasonable cate- 
gory of arbitration agreements defeats the pri- 
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mary purpose of the statute. 


That purpose also provides a sufficient response 
to the Court's reliance on statutory text. It is true 
that a wooden application of "the old rule of 
ejusdem generis, "ante, at 1404, might support an 
inference that the categories listed in $$ 10 and 
11 are exclusive, but the literal text does not 
compel that reading-a reading that is flatly in- 
consistent with the overriding interest in effectu- 
ating the clearly expressed intent of the contract- 
ing parties. A listing of grounds that must al- 
ways be available to contracting parties simply 
does not speak to the question whether they may 
agree to additional grounds for judicial review. 


Moreover, in light of the historical context and 
the broader purpose of the FAA, $ $ 10 and 1 1 
are best understood as a shield meant to protect 
parties from hostile courts, not a sword with 
which to cut down parties' "valid, irrevocable 
and enforceable" agreements to arbitrate their 
disputes subject to judicial review for errors of 


2. 


FN3. In the years before the passage of 
the FAA, arbitration awards were sub- 
ject to thorough and broad judicial re- 
view. See Cohen & Dayton, The New 
Federal Arbitration Law, 12 Va. L.Rev. 
265, 270-27 1 (1926); Cullinan, Con- 
tracting for an Expanded Scope of Judi- 
cial Review in Arbitration Agreements, 
51 Vand. L.Rev. 395, 409 (1998). In $$ 
10 and 1 1 of the FAA, Congress signifi- 
cantly limited the grounds for judicial 
vacatur or modification of such awards 
in order to protect arbitration awards 
from hostile and meddlesome courts. 


for vacatur and modification of an award to be 
supplemented by contract. A decision "not to 
regulate" the terms of an agreement that does 
not even arguably offend any public policy 
whatsoever, "is "1410 adequately justified by a 
presumption in favor of freedom." FCC v. Beach 
Communications, Inc., 508 U.S. 307, 320, 113 
S.Ct. 2096, 124 L.Ed.2d 21 1 (1993) (STEVENS, 
J., concurring in judgment). 


Accordingly, while I agree that the judgment of 
the Court of Appeals must be set aside, and that 
there may be additional avenues available for 
judicial enforcement of parties' fairly negotiated 
review provisions, see, ante, at 1406 - 1408, I 
respecthlly dissent from the Court's interpreta- 
tion of the FAA, and would direct the Court of 
Appeals to affirm the judgment of the District 
Court enforcing the arbitrator's final award. 


Justice BREYER, dissenting. 
The question presented in this case is whether 
"the Federal Arbitration Act . . p  recludes a fed- 
eral court from enforcing" an arbitration agree- 
ment that gives the court the power to set aside 
an arbitration award that embodies an arbitrator's 
mistake about the law. Pet. for Cert. i. Like the 
majority and Justice STEVENS, and primarily 
for the reasons they set forth, I believe that the 
Act does not preclude enforcement of such an 
agreement. See ante, at 1406 - 1407 (opinion of 
the Court) (The Act "is not the only way into 
court for parties wanting review of arbitration 
awards"); ante, at 1409 - 1410 (STEVENS, J., 
dissenting) (The Act is a "shield meant to pro- 
tect parties from hostile courts, not a sword with 
which to cut down parties' 'valid, irrevocable 
and enforceable' agreements to arbitrate their 
disputes subject to judicial review for errors of 
law"). 


Even if I thought the narrow issue presented in 
this case were as debatable as the conflict among At the same time, I see no need to send the case 
the courts of appeals suggests, I would rely on a back for hrther judicial decisionmaking. The 
presumption of overriding importance to resolve agreement here was entered into with the con- 
the debate and rule in favor of petitioner's posi- sent of the parties and the approval of the Dis- 
tion that the FAA permits the statutory grounds trict Court. Aside from the Federal Arbitration 
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Act itself, 9 U.S.C. $ 1 et seq., respondent below 
pointed to no statute, rule, or other relevant pub- 
lic policy that the agreement might violate. The 
Court has now rejected its argument that the 
agreement violates the Act, and I would simply 
remand the case with instructions that the Court 
of Appeals affirm the District Court's judgment 
enforcing the arbitrator's final award. 


U.S.,2008. 
Hall Street Associates, L.L.C. v. Mattel, Inc. 
128 S.Ct. 1396,2008 A.M.C. 1058, 170 L.Ed.2d 
254, 76 USLW 4168, 08 Cal. Daily Op. Serv. 
3313, 2008 Daily Journal D.A.R. 3997, 21 Fla. 
L. Weekly Fed. S 121 
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Supreme Court of Utah. 
Clifford M. HALL, Plaintiff and Appellant, 


v. 
UTAH STATE DEPARTMENT OF 


CORRECTIONS, Defendant and Appellee. 
No. 990529. 


April 17, 2001. 


Former Department of Corrections employee 
brought action against the Department, alleging 
it provided negative information to prospective 
employers and made verbal threats in violation 
of the Protection of Public Employees Act. The 
Third District Court, Salt Lake, William A. 
Thorne, J., dismissed. The Supreme Court, Rus- 
son, Associate Chief Justice, held that: (1) em- 
ployee's action was not barred by the sovereign 
immunity provisions of the Governmental Im- 
munity Act, but (2) employee was precluded 
from maintaining action, as he failed to comply 
with the notice of claim requirements of the 
Governmental Immunity Act. 


Affirmed. 
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[9] Statutes 361 -206 


36 1 Statutes 
3 6 1VI Construction and Operation 


36 lVI(A) General Rules of Construction 
36113204 Statute as a Whole, and In- 


trinsic Aids to Construction 
36113206 k. Giving Effect to Entire 


Statute. Most Cited Cases 
When construing a statute, courts seek to render 
all of its parts relevant and meaninghl, and it 
accordingly avoids interpretations that will ren- 
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der portions of a statute superfluous or inopera- 
tive. 


[lo] Statutes 361 -223.4 


36 1 Statutes 
3 6 1VI Construction and Operation 


36 lVI(A) General Rules of Construction 
36 113223 Construction with Reference 


to Other Statutes 
36113223.4 13. General and Special 


Statutes. Most Cited Cases 
When two statutory provisions conflict in their 
operation, the provision more specific in appli- 
cation governs over the more general provision. 


[ l l ]  States 360 -191.9(1) 


360 States 
360VI Actions 


3601319 1 Liability and Consent of State to 
Be Sued in General 


3 6013 19 1.9 Particular Actions 
36013191.9(1) 13. In General. Most 


Cited Cases 
Sovereign immunity provisions of Governmen- 
tal Immunity Act did not bar former employee's 
action against Department of Corrections that 
alleged Department provided negative informa- 
tion to prospective employers and made verbal 
threats in violation of the whistleblower provi- 
sion of Protection of Public Employees Act. 
U.C.A.1953, 63-30-3(1), 67-21-2(1), 67-21-4. 


[12] Officers and Public Employees 283 
-69.7 


283 Officers and Public Employees 
2831 Appointment, Qualification, and Ten- 


ure 
283I(G) Resignation, Suspension, or Re- 


moval 
2831369 Restrictions of Civil Service 


Laws and Rules as to Removals 
2831369.7 13. Grounds for Removal. 


Most Cited Cases 


States 360 -191.9(1) 


360 States 
360VI Actions 


3601319 1 Liability and Consent of State to 
Be Sued in General 


3 6013 19 1.9 Particular Actions 
36013191.9(1) 13. In General. Most 


Cited Cases 
Governmental Immunity Act does not protect 
the state and its political subdivisions from law- 
suits arising under the whistleblower provision 
of Protection of Public Employees Act. 
U.C.A.1953, 63-30-1 et seq., 67-21-1 et seq. 


[13] States 360 -195 


360 States 
360VI Actions 


36013194 Conditions Precedent to Action 
Against State 


36013195 13. In General. Most Cited 
Cases 
Former employee was precluded from maintain- 
ing action against Department of Corrections 
that alleged Department provided negative in- 
formation to prospective employers and made 
verbal threats in violation of whistleblower pro- 
vision of the Protection of Public Employees 
Act; employee failed to comply with the notice 
of claim requirements of the Governmental Im- 
munity Act, where he did not file the notice in 
advance of his filing suit. U.C.A. 1953, 67-21- 
2(1), 67-21-4; U.C.A.1953, 63-30-12 (1997). 


[14] States 360 -195 


360 States 
360VI Actions 


36013194 Conditions Precedent to Action 
Against State 


36013195 13. In General. Most Cited 
Cases 
A prerequisite to pursuing a claim against the 
state or its officers under the Governmental Im- 
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munity Act is compliance with the Act's notice 
of claim provision. U.C.A. 1953, 63-30-12 
(1997). 


[15] States 360 -195 


360 States 
360VI Actions 


36013194 Conditions Precedent to Action 
Against State 


36013195 k. In General. Most Cited 
Cases 
Where the government grants statutory rights of 
action against itself, any conditions placed on 
those rights must be followed precisely. 
"960 James E. Bean, South Jordan, for plaintiff. 


Mark L. Shurtleff, Att'y Gen., Nancy L. Kemp, 
Asst. Att'y Gen., Salt Lake City, for defendant. 


RUSSON, Associate Chief Justice: 


7 1 Plaintiff Clifford M. Hall appeals the district 
court's dismissal of his action brought under the 
Utah Protection of Public Employees Act, Utah 
Code Ann. $$ 67-21-1 to -9 (1996) ,~~ '  for fail- 
ure to state a claim pursuant to Utah Rule of 
Civil Procedure 12(b)(6). We affirm, but do so 
on a different ground than that relied on by the 
trial court. 


FN1. Changes to two sections of the 
Utah Protection of Public Employees 
Act became effective on May 3, 1999, 
after entry of the trial court's final order. 
SeeUtah Code Ann. $$ 67-21-4 & -5 
(Supp.1999). The changes are not rele- 
vant to the issues before us. 


BACKGROUND 


[1][2] 7 2 On appeal from a motion to dismiss 
under Utah Rule of Civil Procedure 12(b)(6), we 
review the facts only as they are alleged in the 
complaint. Lowe v. Sorenson Research Co., 779 
P.2d 668, 669 (Utah 1989). As a result, we "ac- 


cept the factual allegations in the complaint as 
true and consider all reasonable inferences to be 
drawn from those facts in a light most favorable 
to the plaintiff." Prows v. State, 822 P.2d 764, 
766 (Utah 199 1) (citing St. Benedict's Dev. Co. 
v. St. Benedict's Hosp., 8 1 1 P.2d 194, 196 (Utah 
1991)). 


7 3 Clifford Hall ("Hall") worked as an officer 
for the Utah State Department of Corrections 
("Department" or "UDC") from June of 1992 
until December of 1995. In 1993, Hall filed a 
grievance with the Department after he and other 
officers in his class were demoted in an alleg- 
edly unlawhl manner from "grade 2 1 " to "grade 
20" employees. In 1996, the Department reached 
a settlement with the affected officers, and Hall 
received $2489.65 for his claim. 


7 4 During his tenure at UDC, Hall was working 
at the Department's Lone Peak facility on the 
night of April 10, 1995, when an inmate was 
hazed by other residents at the complex, pur- 
portedly with the encouragement and acquies- 
cence of various UDC officers. Hall reported 
this incident to his superiors, and subsequently 
spoke out publicly in condemnation of the De- 
partment's alleged passive endorsement of this 
and other hazing episodes. 


7 5 Later that year, Hall secretly tape-recorded a 
conversation with a superior officer concerning 
his disapproval of the UDC. Due to this action, 
the Department began an investigation into the 
incident. On December 9, 1995, shortly after the 
investigation had commenced, Hall resigned 
from his position with the Department. Ap- 
proximately four weeks later, on January 3, 
1996, the Department mailed Hall a letter advis- 
ing him that he had resigned pending discipli- 
nary action, that he would not be considered in 
the hture as a potential rehire candidate, and 
that the Department would provide prospective 
employers with this information. Since his res- 
ignation, Hall has been unable to secure"961 a 
position in law enforcement, and the Department 


O 2009 Thomson ReutersIWest. No Claim to Orig. US Gov. Works. 







24 P.3d 958 
24 P.3d 958, 143 Lab.Cas. P 59,270,419 Utah Adv. Rep. 16,2001 UT 34 
(Cite as: 24 P.3d 958) 


has allegedly informed inquiring employers that 
Hall resigned pending disciplinary action. 


7 6 Following his difficulty in obtaining new 
employment, Hall filed suit in the Third District 
Court for Salt Lake County on October 11, 
1996, claiming "at least $100,000" in damages 
under the Utah Protection of Public Employees 
Act ("Whistleblower Act"), Utah Code Ann. $$ 
67-2 1-1 to -9. The complaint alleged: 


As a result of Hall's good faith communication 
of information relating to hazings at UDC fa- 
cilities . . ., Hall has been subjected to adverse 
action by UDC and its employees, including . . . 
constructive discharge, verbal threats, and dis- 
crimination with respect to Hall's compensa- 
tion, the terms, conditions and location of his 
employment, his promotions, immunities and 
privileges. 


The complaint hrther alleged that following his 
resignation from the Department, UDC supplied 
and "continu[es] to supply negative information 
regarding Hall to prospective employers." 


7 7 On February 9, 1998, the trial court issued a 
ruling dismissing the majority of Hall's claims as 
time-barred under the Whistleblower Act's 180- 
day statute of limitations. According to the rul- 
ing, the only claims remaining were "any con- 
tinuing supply of negative information to pro- 
spective employers, and any continuing verbal 
threats, which have taken place since the 180- 
days prior to October 11, 1996, and which are 
directly related to the plaintiffs whistle blow- 
ing." 


7 8 Subsequently, on March 25, 1998, UDC 
moved to dismiss Hall's remaining claims pursu- 
ant to Utah Rule of Civil Procedure 12(b)(6). In 
its motion, the Department asserted that it was 
protected against suit under the Governmental 
Immunity Act, Utah Code Ann. $$ 63-30-1 to - 
38 (1997), FN2 and that any information it had 
provided to prospective employers concerning 


Hall was privileged pursuant to sections 34-32- 
1, 45-2-3, and 76-9-506 of the Utah Code. Hall 
responded that the motion to dismiss should be 
denied because the court had previously ruled on 
the issue and because governmental immunity 
did not apply. On May 20, 1998, the district 
court denied UDC's motion, finding, among 
other things, that the issue had already been ad- 
dressed by the court earlier in the suit's proceed- 
ings. 


FN2. Subsequent to Hall's institution of 
his suit in court, the legislature adopted 
a number of amendments to the Gov- 
ernmental Immunity Act, including two 
changes to the statute's notice of claim 
provision, Utah Code Ann. $ 63-30-12. 
These changes are immaterial to our 
analysis in the case at hand and thus do 
not affect the result. 


7 9 Regardless, on April 20, 1999, the district 
court reversed itself and granted UDC's motion 
to dismiss Hall's remaining negative reference 
and verbal threat claims. The court wrote in its 
ruling: 


After carehl consideration, this Court finds that 
the State of Utah is immune from [suit] under 
the circumstances of this case. The State is 
granted immunity from suit in cases of "abuse 
of process, libel, slander deceit [and] infliction 
of mental anguish." Plaintiffs claim of "sup- 
plying negative information" is clearly cov- 
ered under the statute, and therefore fails. 


(Citation omitted and second modification in 
original.) 


7 10 On appeal, Hall challenges only the district 
court's April 20, 1999, dismissal of his remain- 
ing negative information and verbal threat 
causes of action. Specifically, Hall contends that 
governmental immunity does not apply to the 
claims at issue because the Whistleblower Act 
creates an exception to the state's otherwise 
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broad protection against suit. Hall hrther argues 
that the district court erred when it reversed its 
May 20, 1998, denial of the Department's mo- 
tion to dismiss, and that his "negative informa- 
tion" claims may continue because governmen- 
tal immunity is waived in regard to contractual 
relationships. In response, UDC asserts that 
Hall's "remaining claims are too attenuated from 
his whistleblowing activities to warrant the 
[Whistleblower] Act's protection"; that even if 
the statute does apply, the Governmental Immu- 
nity Act still precludes liability against the state; 
that all employment references the Department 
made concerning*962 Hall are privileged; FN3 


and that it was properly within the trial court's 
discretion to reverse its earlier ruling by granting 
UDC's motion to dismiss. 


FN3. We do not reach the Department's 
contention that its communication with 
Hall's prospective employers was privi- 
leged since, as explained infra, Hall's 
failure to properly file notice of claim is 
dispositive of the case. We also do not 
address UDC's assertion that Hall's re- 
maining causes of action are "too at- 
tenuated" from his whistleblowing ac- 
tivities to state a claim under the Whis- 
tleblower Act. This appeal is brought on 
a motion to dismiss, and we therefore 
assume all allegations made in the com- 
plaint as true. Prows v. State, 822 P.2d 
764, 766 (Utah 1991) (citing St. Bene- 
dict's Dev. Co. v. St. Benedict's Hosp., 
81 1 P.2d 194, 196 (Utah 1991)). More- 
over, the Department now "concedes 
that the Whistleblower Act is applica- 
ble." 


STANDARD OF REVIEW 


[3][4] 7 11 A trial court's decision to dismiss a 
case based on governmental immunity is a de- 
termination of law that we afford no deference. 
Petersen v. Bd. of Educ., 855 P.2d 241, 242 
(Utah 1993) (per curiam). As we have noted, 


"Because the propriety of a 12(b)(6) dismissal is 
a question of law, we give the trial court's ruling 
no deference and review it under a correctness 
standard." St. Benedict's Dev. Co. v. St. Bene- 
dict's Hosp., 8 11 P.2d 194, 196 (Utah 1 9 9 1 ) . ~ ~ ~  


FN4. Although both the Department and 
Hall presented evidence to the district 
court beyond the scope of the pleadings, 
we treat the court's ruling as granting a 
motion to dismiss pursuant to Utah Rule 
of Civil Procedure 12(b)(6). The trial 
court gave no indication that it relied in 
any way on evidence outside the plead- 
ings, and it in fact recognized the im- 
propriety of such evidence for a 12(b)(6) 
motion in its May 20, 1998, ruling. 
SeeUtah R. Civ. P. 12(b) ("If ... matters 
outside the pleading are presented to 
and not excluded by the court, the mo- 
tion [to dismiss] shall be treated as one 
for summary judgment . . . ." (emphasis 
added)). 


ANALYSIS 


I. REVERSAL OF THE INITIAL DENIAL OF 
UDC'S MOTION TO DISMISS 


[5][6] 7 12 A threshold issue raised by both par- 
ties is whether the district court erred in the rul- 
ing now before us by reversing its initial deci- 
sion denying UDC's motion to dismiss. Utah 
Rule of Civil Procedure 54(b) specifically pro- 
vides: 


[Alny order or other form of decision, however 
designated, which adjudicates fewer than all 
the claims or the rights and liabilities of fewer 
than all the parties . . . is subject to revision at 
any time before the entry of judgment adjudi- 
cating all the claims and the rights and liabili- 
ties of all the parties. 


Indeed, "[ilt is settled law that a trial court is 
free to reassess its decision at any point prior to 
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entry of a final order or judgment." Ron Shep- 
herd Ins., Inc. v. Shields, 882 P.2d 650, 654 
(Utah 1994). In this case, it is entirely clear that 
the trial court's initial rejection of UDC's motion 
to dismiss was not a final adjudication of any 
sort. On the contrary, the court's denial of the 
motion preserved Hall's claims, allowing their 
maintenance in court for nearly another year. 
Accordingly, we hold that to the extent the dis- 
trict court's dismissal of Hall's claims was cor- 
rect as a matter of law, the district court did not 
err by reversing its initial decision to deny the 
motion. 


11. GOVERNMENTAL IMMUNITY 


7 13 An examination of plaintiffs complaint re- 
veals that the district court's dismissal of Hall's 
remaining negative information and verbal threat 
claims was correct as a matter of law, but not for 
the reasons cited by the court. In its ruling dis- 
missing Hall's remaining causes of action, the 
district court noted that Hall had failed to state a 
claim on which relief could be granted because 
the Department was protected from suit by the 
Governmental Immunity Act. Specifically, the 
court stated, "[Tlhe State of Utah is immune 
from [suit] under the circumstances of this 
case.. . . Plaintiffs claim of 'supplying negative 
information' is clearly covered under [section 
63-30-lO(2) of the Utah Code], and therefore 
fails." 


[7] 7 14 We have held that the Governmental 
Immunity Act must be strictly applied. See Holt 
v. Utah State Rd. Comm 'n, 30 Utah 2d 4, 6, 5 1 1 
P.2d 1286, 1288 (1973), "963 overruled in part 
on other grounds byColman v. Utah State Land 
Bd., 795 P.2d 622, 632 (Utah 1990); see alsoU- 
tah Code Ann. $ 63-30-3. As we explained in 
Epting v. State, the codification of sovereign 
immunity mandates stringent enforcement, since 
it is through the Governmental Immunity Act 
that the "legislature has recognized the necessity 
of immunity as essential to the protection of the 
state in rendering the many and ever increasing 


number of governmental services." 546 P.2d 
242, 243 (Utah 1976). The statute itself unambi- 
guously dictates, "Except as may be otherwise 
provided in this chapter, all governmental enti- 
ties are immune from suit for any injury which 
results from the exercise of a governmental 
hnction.. . ."Utah Code Ann. $ 63-30-3. 


[8] [9] [lo] 7 15 At the same time, our primary 
goal when construing statutes is to evince "the 
true intent and purpose of the Legislature [as 
expressed through] the plain language of the 
Act."Jensen v. Intermountain Health Care, Inc., 
679 P.2d 903, 906 (Utah 1984); see, e.g., Salt 
Lake City v. Salt Lake County, 568 P.2d 738, 
741 (Utah 1977); Ralph Child Constr. Co. v. 
State Tax Comm'n, 12 Utah 2d 53, 58, 362 P.2d 
422, 425 (1961). In doing so, we seek "to render 
all parts thereof relevant and meaningh1,"Millett 
v. Clark Clinic Corp., 609 P.2d 934, 936 (Utah 
1980), and we accordingly avoid interpretations 
that will render portions of a statute superfluous 
or inoperative. Platts v. Parents Helping Par- 
ents, 947 P.2d 658, 662 (Utah 1997); State v. 
Hunt, 906 P.2d 311, 312 (Utah 1995). Conse- 
quently, when two statutory provisions conflict 
in their operation, the provision more specific in 
application governs over the more general provi- 
sion. Millett, 609 P.2d at 936. 


7 16 Here, the question at issue is whether the 
district court erred by dismissing Hall's remain- 
ing Whistleblower Act claims as barred by the 
Governmental Immunity Act. Indeed, the Gov- 
ernmental Immunity Act does protect the state 
and its political subdivisions from claims of 
"abuse of process, libel, slander, deceit, interfer- 
ence with contract rights, infliction of mental 
anguish, or violation of civil rights." Utah Code 
Ann. $ 63-30-lO(2). However, the statute hrther 
recognizes that its scope extends only to the 
grant and waiver of governmental immunity; the 
Act does not itself serve as the basis for liability 
or any cause of action. See id. $ 63-30-4(1)(c). 


[ l  11 7 17 In contrast, Hall's negative information 
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and verbal threat claims arise from a specific 
statutory cause of action created by the Whistle- 
blower Act. That Act establishes "a civil action 
for appropriate injunctive relief or actual dam- 
ages, or both,"id. $ 67-21-4(2), when an em- 
ployer allegedly has taken "adverse action 
against an employee because the employee ... 
communicate [dl in good faith the existence of 
any waste of public hnds, property, or man- 
power, or a violation or suspected violation of a 
law, rule, or regulation adopted under the law of 
this state." Id. $ 67-21-3(1)(a). In this case, Hall 
contends that the Department has provided nega- 
tive references to his prospective employers and 
threatened him verbally "[als a result of [his] 
good faith communication of information relat- 
ing to hazings at UDC facilities." Moreover, the 
Whistleblower Act explicitly provides that 
causes of action such as those brought by Hall 
apply against governmental entities. In defining 
against whom whistleblower claims may be 
lodged, the statute states, 


"Employer" means the employing state agency 
or political subdivision of the state. 


Id. $ 67-21-2(4)(a). 


[12] 7 18 Accordingly, we find that the Gov- 
ernmental Immunity Act does not protect the 
state and its political subdivisions from lawsuits 
arising under the Whistleblower Act. While the 
Governmental Immunity Act grants broad, 
background immunity to the state and its subdi- 
visions in their roles as public servants, the Act 
also explicitly recognizes that such immunity 
can be statutorily waived. See id. $ 63-30-3(1). 
Here, the Whistleblower Act has done just that, 
allowing claims to be brought against an "em- 
ploying state agency or political subdivision of 
the state" that has allegedly taken "adverse ac- 
tion" against one of its employees who contends 
he reported in "good faith . . . information relating 
to [a violation of state law,] hazing at UDC fa- 
cilities." See id. $$ 67-21-2 to -4. Barring such 
claims "964 through governmental immunity 


would nullify a very specific statutory provision 
at the expense of preserving a much more gen- 
eral one; it would render the Whistleblower 
Act's creation of a cause of action entirely inop- 
erative at the expense of preserving absolutely 
protection from suit that the Governmental Im- 
munity Act expressly contemplates can be 
waived. Our case law dictates that we avoid such 
a tradeoff, and we will not make it here. See 
Platts, 947 P.2d at 662; Hunt, 906 P.2d at 3 12; 
Millett, 609 P.2d at 936. 


7 19 Just as importantly, allowing governmental 
immunity to bar Whistleblower Act claims 
would severely undercut the legislature's pur- 
pose of enacting the statute. In both its scope 
and effect, the Whistleblower Act seeks to pro- 
tect from retribution public employees who re- 
port "any waste of public [resources] or a viola- 
tion or suspected violation of a law, rule, or 
regulation." Utah Code Ann. $ 67-2 1-3(1)(a). As 
its primary mechanism of enforcement, the stat- 
ute creates a cause of action for employees al- 
leging that they have been discharged, threat- 
ened, or discriminated against as a result of their 
whistleblowing. See id. $$ 67-2 1-2(1), 67-2 1-4. 
Precluding such suits through governmental 
immunity would thus prevent the Whistleblower 
Act from being implemented in exactly the way 
the legislature anticipated. As a result, such a 
construction would prevent any real enforcement 
of the Act. It would deny public employees 
much of the protection the Act affords them, and 
it would corrode any incentive to report waste of 
resources or violations of law. 


7 20 To be sure, construing the Governmental 
Immunity Act to prevent whistleblower claims 
from being brought against the state or its subdi- 
visions would both abdicate a possibility of re- 
course specifically afforded potential plaintiffs 
by the legislature, see Platts, 947 P.2d at 662, 
and vitiate the statute's effectiveness. See Jensen 
v. Intermountain Health Care, Inc., 679 P.2d 
903, 906 (Utah 1984). Therefore, we hold that 
the district court erred in ruling that Hall's re- 
maining negative reference and verbal threat 
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claims were barred by the substantive protection 
against suit afforded the Department by the 
Governmental Immunity A C ~ . ~ ~ ~  


FN5. Because our determination that the 
Whistleblower Act creates a statutory 
waiver of governmental immunity is 
dispositive of that issue, we do not reach 
Hall's contention, raised for the first 
time on appeal, that sovereign immunity 
was waived due to the alleged contrac- 
tual nature of his claims. 


111. NOTICE OF CLAIM 


[13] 7 2 1 Although we find that the district court 
erred by dismissing Hall's remaining claims as 
barred entirely by the Governmental Immunity 
Act, we uphold the result of the judgment as cor- 
rect as a matter of law because Hall did not 
properly comply with the notice of claim re- 
quirements of the Act. White v. Deseelhorst, 879 
P.2d 137 1, 1376 (Utah 1994) ("[Wle may affirm 
the judgment [of a lower court] on any ground, 
even one not relied upon by the trial court."); 
see, e.g., Cache County v. Property Tax Div., 
922 P.2d 758, 764 (Utah 1996); Higgins v. Salt 
Lake County, 855 P.2d 231, 241 (Utah 1993); 
Hill v. Seattle First Nat'l Bank, 827 P.2d 241, 
246 (Utah 1992). 


7 22 The Governmental Immunity Act clearly 
requires that where the state may be sued-such 
as under the Whistleblower Act-potential plain- 
tiffs must provide a formal "notice of claim" to 
the appropriate governmental official before 
bringing their action. Specifically, the statute 
states, "A claim against the state ... is barred 
unless notice of claim is filed with the attorney 
general and the agency concerned within one 
year after the claim arises ...." Utah Code Ann. $ 
63-30-12. Once a plaintiffs notice of claim is 
filed, the Act continues to bar its initiation in 
court until the state either denies the claim in 
writing or fails to act for ninety days: 


Within ninety days of the filing of a claim the 
governmental entity or its insurance carrier 
shall act thereon and notify the claimant in 
writing of its approval or denial. A claim shall 
be deemed to have been denied if at the end of 
the ninety-day period the governmental entity 
or its insurance carrier has failed to approve or 
deny the claim. 


"965 Id. $ 63-30-14. Only after the state has had 
the opportunity to consider the claim for ninety 
days is suit against the government allowed. The 
Act provides, "If the claim is denied, a claimant 
may institute an action in the district court 
against the governmental entity or an employee 
ofthe entity." Id. $ 63-30-15(1). 


[14][15] 7 23 We have consistently and uni- 
formly held that suit may not be brought against 
the state or its subdivisions unless the require- 
ments of the Governmental Immunity Act are 
strictly followed. As we stated in Roosendaal 
Construction & Mining Corp. v. Holman, "A 
prerequisite in pursuing a claim against the State 
or its officers is a compliance with [the Act's 
notice provision,] Section 63-30-12.. .."28 Utah 
2d 396, 398, 503 P.2d 446, 448 (1972). The ra- 
tionale of this requirement derives naturally 
from basic principles of sovereign immunity. In 
discussing an earlier form of the notice of claim 
provision's applicability to cities, we explained: 


The purpose of our statute is very clear, which is 
to require every claimant to clearly state all of 
the elements of his claim to the city council 
for allowance as a condition precedent to his 
right to sue the city and recover his damages 
in an ordinary action. That the state through its 
lawmaking power has an absolute right to im- 
pose such conditions all courts agree. One of 
the principal objects of the statute is to prevent 
spurious claims from being paid, and, in order 
to h l ly  accomplish that purpose, to give the 
city officials ample opportunity to examine 
into both the cause and extent of the injury and 
also to test the good faith of the claimant in 
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Page 10 


presenting the claim. 


Sweet v. Salt Lake City, 43 Utah 306, 3 15, 134 
P. 1167, 1171 (1913). In other words, where the 
government grants statutory rights of action 
against itself, any conditions placed on those 
rights must be followed precisely. See Hamilton 
v. Salt Lake City, 99 Utah 362, 366-67, 106 P.2d 
1028, 1030 (1940). 


7 24 Consequently, we held in Thomas E. Jer- 
emy Estate v. Salt Lake City, 87 Utah 370, 375, 
49 P.2d 405, 407 (1935), that a cause of action 
against the government was barred where a no- 
tice of claim was not filed with the appropriate 
official prior to institution of the suit in 
Likewise, we ruled in Hamilton, 99 Utah at 366- 
67, 106 P.2d at 1030, that the plaintiffs suit was 
precluded even though she had provided the city 
notice of her claim, since she had not verified 
her letter of notice with an oath as was then re- 
quired by the statute. And in Yearsley v. Jensen, 
798 P.2d 1127, 1128-29 (Utah 1990), we af- 
firmed the trial court's decision dismissing the 
plaintiffs suit as time-barred because she had 
filed her notice of claim one day late. 


FN6. While our decisions in Sweet, 
Hamilton, and Thomas E. Jeremy Estate 
do not address the current version of the 
Governmental Immunity Act, all three 
construe notice of claim provisions that 
preceded the Act and that are substan- 
tively similar to the provision now in ef- 
fect. Importantly, as explained above, 
these cases demonstrate that both before 
and since enactment of the Governmen- 
tal Immunity Act, plaintiffs may sue the 
state and its subdivisions only by com- 
plying exactly with the statutory re- 
quirements provided to do so. 


7 25 We have also held that the Governmental 
Immunity Act's notice of claim requirement is 
not subject to exception, even if the governmen- 
tal entity at issue has effective notice of the 


claim. In Scarborough v. Granite School Dis- 
trict, for instance, we ruled that the plaintiffs 
claims against Granite School District were de- 
fective for failure to provide notice as required 
by the statute, despite the fact that the plaintiff 
had spoken with the principal at the school in 
question, and the principal had then reported that 
conversation to district officials. 53 1 P.2d 480, 
482 (Utah 1975). Similarly, in Varoz v. Sevey, 
we found the plaintiffs claims against Salt Lake 
County barred even though the county had con- 
ducted a "comprehensive investigation" into the 
matter and thus had "actual knowledge of the 
circumstances" giving rise to the claim. 29 Utah 
2d 158, 160, 506 P.2d 435, 436 (Utah 1973), 
modzjed by Lee v. Gaujn, 867 P.2d 572, 578-79 
(Utah 1993) (recognizing a tolling exception to 
the Governmental Immunity Act for claims 
brought by minors); see also Sears v. South- 
worth, 563 P.2d 192, 194 (Utah 1977) (applying 
the notice of claim provision despite the fact 
"law enforcement officers investigated the acci- 
dent [at issue] and filed a report"). 


"966 7 26 Here, Hall concedes on appeal that 
notice of claim was "filed contemporaneous 
[sic] with the filing of the action . . . on the same 
date," not in advance of his filing suit in the dis- 
trict court as required by the Governmental Im- 
munity Act. By filing notice of claim in such a 
manner, Hall deprived the state of the opportu- 
nity to assess his allegations and to decide, as 
required by the statute, whether to approve or 
deny the claim. SeeUtah Code Ann. $ 63-30-14. 
Indeed, without this opportunity the state could 
be hauled into court at every turn and with no 
notice at all-even in cases where a claim is 
wholly frivolous, can be resolved without 
lengthy deliberation, or is otherwise suited for 
resolution out of court. Accordingly, we hold 
that because plaintiffs with claims against the 
state "may institute an action in the district 
court" only after their "claim is denied," id. $ 
63-30-15(1), the district court's dismissal of 
Hall's remaining causes of action was proper 
since he failed to comply with the Governmental 
Immunity Act's notice of claim requirements. 
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CONCLUSION 


7 27 Although a trial court may properly reverse 
itself at any time before entering a final adjudi- 
cation of all the claims before it, we hold that the 
district court here erred by ruling that causes of 
action lodged under the Whistleblower Act are 
barred by the Governmental Immunity Act. 
However, because we find as a matter of law 
that Hall failed to comply with the notice of 
claim requirements of that Act, we affirm the 
district court's dismissal of plaintiffs remaining 
claims. 


7 28HOWE, C.J., DURHAM, DURRANT, and 
WILKINS, JJ., concur in Associate Chief Justice 
RUS SON'S opinion. 
Utah,200 1. 
Hall v. Utah State Dept. of Corrections 
24 P.3d 958, 143 Lab.Cas. P 59,270, 419 Utah 
Adv. Rep. 16,2001 UT 34 
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United States Court of Appeals, 
Tenth Circuit. 


Joseph JENKINS and Stanley Hodges, Plain- 
tiffs-Appellants & Cross-Appellees, 


v. 
PRUDENTIAL-BACHE SECURITIES, INC., 


Defendant-Appellee & Cross-Appellant. 
NOS. 86-1414,86-1473. 


May 23, 1988. 
Rehearing Denied July 1, 1988. 


Former stock brokers for investment firm ap- 
pealed from order of the United States District 
Court for the District of Utah upholding arbitra- 
tion decision of New York Stock Exchange 
panel awarding firm recovery of amounts loaned 
to those brokers based on their voluntary termi- 
nation of employment instead of acceptance of 
firm's offer to relocate them after their branch 
office was closed. The Court of Appeals, Saf- 
fels, District Judge, sitting by designation, held 
that panel did not ignore plain language of em- 
ployment contract, which did not require that 
brokers be kept employed only in that particular 
office or that office be kept open. 


Affirmed. 


West Headnotes 


25T Alternative Dispute Resolution 
25TII Arbitration 


25TII(I) Exchanges and Dealer Associa- 
tions 


25Tk4 18 Employees of Exchanges or 
Dealer Associations 


25Tk423 k. Award. Most Cited 
Cases 


(Formerly 331392 Arbitration, 160k1 l(12)) 
New York Stock Exchange arbitration panel did 


not ignore plain language of employment con- 
tract in awarding investment firm recovery of 
amounts loaned to stock brokers who rehsed to 
relocate after their branch office was closed, 
pursuant to provision requiring immediate re- 
payment of outstanding loan amount upon ter- 
mination of employment; contract did not re- 
quire investment firm to keep brokers employed 
only in that office or that office be kept open. 9 
U.S.C.A. $ 10. 
"632 Thomas M. Knepper, Law Offices of Neal, 
Gerber & Eisenberg, Chicago, Ill., for plaintiffs- 
appellants & cross-appellees. 


Spencer E. Austin, Parsons, Behle & Latimer, 
Salt Lake City, Utah, for defendant-appellee & 
cross-appellant. 


Before McKAY and BALDOCK, Circuit 
Judges, and SAFFELS, District Judge FN*. 


FN* Honorable Dale E. Saffels, United 
States District Judge for the District of 
Kansas, sitting by designation. 


SAFFELS, District Judge. 


Plaintiffs Joseph Jenkins and Stanley Hodges 
appeal from a district court order affirming an 
arbitration decision of the New York Stock Ex- 
change, Inc. Plaintiffs' grievance stems from 
defendant Prudential-Bache Securities, Inc.'s 
decision to close its Provo, Utah branch office at 
which plaintiffs were employed. Plaintiffs were 
given the opportunity of relocating to Pruden- 
tial-Bache's Salt Lake City office but preferred 
to accept employment with another investment 
firm and sought compensation from Prudential- 
Bache for breach of their employment contracts. 
The arbitration panel found in favor of Pruden- 
tial-Bache, and the district court upheld the 
award and denied Prudential-Bache's motion for 
sanctions. Under the narrow standards for re- 
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view of an arbitration award, we find no basis 
for plaintiffs' allegation of error. We therefore 
affirm the award and likewise deny sanctions. 


In November 1983, Joseph Jenkins and Stanley 
Hodges each signed two agreements with Pru- 
dential-Bache: an employment agreement and a 
promissory note. Pursuant to the employment 
agreements, Jenkins and Hodges were hired as 
Account Executives at the new Prudential-Bache 
office located in Provo. A bonus provision in the 
employment agreement interfaced with the 
promissory note as follows. Plaintiffs were to be 
given a bonus of approximately $60,000.00 to be 
paid in yearly installments over the four-year 
term of employment. At the same time, Pruden- 
tial-Bache "loaned" plaintiffs $60,000.00 as 
memorialized by the security agreement. Pru- 
dential-Bache reserved the right to apply the 
bonus payments to the outstanding loan amount. 
In essence, plaintiffs each received an approxi- 
mately $60,000.00 forgivable loan. The out- 
standing loan amount was to become immedi- 
ately due and payable upon certain events, in- 
cluding termination of employment. The em- 
ployment agreement also had an arbitration pro- 
vision. 


The Provo branch office was not profitable, and 
on March 27, 1984, Prudential-Bache notified 
plaintiffs that it would close the facility. Pruden- 
tial-Bache offered the plaintiffs similar positions 
in its Salt Lake "633 City office some thirty 
miles away. Plaintiffs determined that they could 
not or would not accept such employment. The 
record indicates that plaintiff Jenkins suffered 
from multiple sclerosis, was bound to a wheel- 
chair, and could not have easily commuted from 
Provo, where he preferred to maintain his resi- 
dence. In addition, Jenkins and Hodges had a 
partner relationship and were determined to stay 
together. Without notifying Prudential-Bache, 
plaintiffs accepted employment with Shearson 
LehmanJAmerican Express in Provo beginning 


April 2, 1984. 


Prudential-Bache subsequently demanded re- 
payment of the loans, which the plaintiffs re- 
hsed. On August 6, 1984, Prudential-Bache 
filed formal statements of claim for arbitration 
against plaintiffs with the New York Stock Ex- 
change, Inc. A three-member panel held a hear- 
ing in Salt Lake City, Utah on March 20, 1985, 
and on that same day issued its decision, without 
analysis, awarding Prudential-Bache recovery of 
the loaned amounts. 


Plaintiffs filed a complaint to vacate the award 
in the United States District Court for the Dis- 
trict of Utah. The district court rejected plain- 
tiffs' argument that no evidence existed to sup- 
port plaintiffs' having voluntarily terminated the 
employment agreement. Because the district 
court found ample support for the award, the 
arbitrators' decision was upheld. This timely ap- 
peal followed. 


On appeal, Jenkins and Hodges argue that the 
arbitration record contained no evidence which 
rationally supports the award; therefore, the dis- 
trict court's confirmation of the arbitrators' deci- 
sion was erroneous. In making this argument, 
Jenkins and Hodges assume that "hndamental 
irrationality" (or its hnctional equivalent) is an 
implied basis for vacating an arbitration award 
under section 10 of the Federal Arbitration Act, 
9 U.S.C. $ 10 (1982). Plaintiffs boldly assert that 
if any evidence can be pinpointed in support of 
the arbitration panel's and district court's deci- 
sions, their appeal should be denied. Plaintiffs 
view the evidence as establishing only one pos- 
sible finding: Prudential-Bache breached the 
contract by closing the Provo office. By closing 
the office, Prudential-Bache allegedly violated 
the clause that referred to plaintiffs as "Account 
Executives at the Prudential-Bache office lo- 
cated in Provo," which plaintiffs interpret as 
meaning "Provo and only Provo." They argue 
that any events occurring after this breach are 
irrelevant, including their decision to decline 
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Prudential-Bache's offer of employment in the 
Salt Lake City office. 


In a statute unamended since its original enact- 
ment in 1947, Congress enumerated certain in- 
stances in which federal courts may review an 
arbitration award: 


"In either of the following cases the United 
States court in and for the district wherein the 
award was made may make an order vacating 
the award upon the application of any party to 
the arbitration- 


(a) Where the award was procured by corrup- 
tion, fraud, or undue means. 


(b) Where there was evident partiality or corrup- 
tion in the arbitrators, or either of them. 


(c) Where the arbitrators were guilty of miscon- 
duct in rehsing to postpone the hearing, upon 
sufficient cause shown, or in rehsing to hear 
evidence pertinent and material to the contro- 
versy; or of any other misbehavior by which the 
rights of any party have been prejudiced. 


(d) Where the arbitrators exceeded their powers, 
or so imperfectly executed them that a mutual, 
final, and definite award upon the subject matter 
submitted was not made. 


(e) Where an award is vacated and the time 
which the agreement required the award to be 
made has not expired the court may, in its dis- 
cretion, direct a rehearing by the arbitrators." 


9 U.S.C. $ 10 (1982). However, federal courts 
have never limited their scope of review to a 
strict reading of this statute. Viewed either as an 
inherent appurtenance to the right of judicial 
review or as a broad interpretation of subsection 
(d) prohibiting "634 arbitrators from exceeding 


their powers, the arbitration award has tradition- 
ally been subjected to a sort of "abuse of discre- 
tion" standard. 


One alternative method of limitation began with 
the Supreme Court's decision in Wilko v. Swan, 
346 U.S. 427, 74 S.Ct. 182, 98 L.Ed. 168 
(1953). In that opinion, the Court held that under 
section 10 of the Federal Arbitration Act, "the 
interpretations of the law by the arbitrators in 
contrast to manifest disregard are not subject, in 
the federal courts, to judicial review for error in 
interpretation." Id. at 436-37,74 S.Ct. at 187-88. 
The Second Circuit recently had the occasion to 
discuss this standard. In Merrill Lynch, Pierce, 
Fenner & Smith, Inc. v. Bobker, 808 F.2d 930 
(2d Cir. 1986), the court stated: 


" 'Manifest disregard of the law' by arbitrators 
is a judicially-created ground for vacating their 
arbitration award .... It is not to be found in the 
federal arbitration act. 9 U.S.C. $ 10. Although 
the bounds of this ground have never been de- 
fined, it clearly means more than error or misun- 
derstanding with respect to the law." 


808 F.2d at 933. See also French v. Merrill 
Lynch, Pierce, Fenner & Smith, Inc., 784 F.2d 
902, 906 (9th Cir.1986). The "manifest disre- 
gard" standard was most recently mentioned in 
Shearson/American Express, Inc. v. McMahon, 
482 U.S. 220, ----, 107 S.Ct. 2332, 2340, 96 
L.Ed.2d 185, 197 (1987). Although the McMa- 
hon Court questioned the continued validity of 
the Wilko opinion's general mistrust of the arbi- 
tral process, id. at ----,lo7 S.Ct. at 2339-42, 96 
L.Ed.2d at 196-99, the Court did not have the 
occasion to undermine Wilko 's statement con- 
cerning the limited judicial review of arbitration 
awards. See also id. at ----, 107 S.Ct. at 2355, 96 
L.Ed.2d at 215 (Blackmun, J., dissenting in part) 
("Judicial review is still substantially limited to 
the four grounds listed in $ 10 of the Arbitration 
Act and to the concept of 'manifest disregard' of 
the law."). 
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While the "manifest disregard analysis deals 
mainly with willhl unattentiveness to the gov- 
erning law, several other terms of art have been 
employed to ensure that the arbitrator's decision 
relies on his interpretation of the contract as con- 
trasted with his own beliefs of fairness and jus- 
tice. Some courts state that the arbitrator's deci- 
sion must have a rational basis. E.g., French v. 
Merrill Lynch, Pierce, Fenner & Smith, Inc., 
784 F.2d 902, 906 (9th Cir.1986) ("An arbitra- 
tor's decision must be upheld unless it is 'com- 
pletely irrational'. . . .") (quoting Swzft Indus. v. 
Botany Indus., 466 F.2d 1125, 1131 (3d 
Cir. 1972)). See also Industrial Mut. Ass'n, Inc. v. 
Amalgamated Workers, 725 F.2d 406, 412 (6th 
Cir. 1984); Ehrich v. A. G. Edwards & Sons, Inc., 
675 F.Supp. 559, 565 (D.S.D.1987); United In- 
ter-Mountain Tele. Co. v. Communications 
Workers of America, 662 F.Supp. 82, 83 
(E.D.Tenn.1987). The more common phraseol- 
ogy derives from the Supreme Court's decision 
in United Steelworkers of America v. Enterprise 
Wheel & Car Corp., 363 U.S. 593, 80 S.Ct. 
1358, 4 L.Ed.2d 1424 (1960). In reviewing an 
arbitrator's interpretation of a collective bargain- 
ing agreement, the Court stated: 


"[Aln arbitrator is confined to interpretation and 
application of the collective bargaining agree- 
ment; he does not sit to dispense his own brand 
of industrial justice. He may of course look for 
guidance from many sources, yet his award is 
legitimate only so long as it draws its essence 
from the collective bargaining agreement." 


Id. at 597, 80 S.Ct. at 136 1. Although Enterprise 
Wheel involved a dispute governed by the labor 
acts, the "essence of the contract" analysis ap- 
plies equally to judicial review under 9 U.S.C. $ 
10. See Ethyl Corp. v. United Steelworkers of 
America, 768 F.2d 180, 1984 (7th Cir.1985), 
cert. denied,475 U.S. 1010, 106 S.Ct. 1184, 89 
L.Ed.2d 300 (1986). 


We have previously adopted the Enterprise 
Wheel analysis. In Sterling Colo. Beef Co. v. 


United Food and Commercial Workers, 767 
F.2d 718 (10th Cir. 1985), we stated that "the 
role of the courts in reviewing arbitral awards is 
limited to the determination of whether the arbi- 
trator's award 'draws its essence from the con- 
tract "635 of the parties.' " Id. at 720 (paraphras- 
ing Enterprise Wheel). We also noted: 


"The arbitrator's award is not open to review on 
the merits. 'The merits embrace not only as- 
serted errors in determining the credibility of 
witnesses, the weight to be given their testi- 
mony, and the determination of factual issues, 
but also the construction and application of the 
collective bargaining agreement.' Amalgamated 
Butcher Workmen v. Capitol Pacbng Co., 413 
F.2d 668, 672 (10th Cir.1969). As the Supreme 
Court has stated, 'it is the arbitrator's construc- 
tion which is bargained for, and so far as the 
arbitrator's decision concerns construction of the 
contract, the courts have no business overruling 
him because their interpretation of the contract is 
different from his.' Enterprise Corp., 363 U.S. 
at 599 [SO S.Ct. at 13621 .... The Court thus will 
not interfere with an arbitrator's decision unless 
it can be said with positive assurance that the 
contract is not susceptible to the arbitrator's in- 
terpretation." 


767 F.2d at 720 (citations omitted). 


Most recently, the Supreme Court reaffirmed the 
limited scrutiny of an arbitration award. The 
Court's reasoning bears repeating here: 


"Because the parties have contracted to have 
disputes settled by an arbitrator chosen by them 
rather than by a judge, it is the arbitrator's view 
of the facts and of the meaning of the contract 
that they have agreed to accept. Courts thus do 
not sit to hear claims of factual or legal error by 
an arbitrator as an appellate court does in re- 
viewing decisions of lower courts. To resolve 
disputes about the application of [an agreement], 
an arbitrator must find facts and a court may not 
reject those findings simply because it disagrees 
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with them. The same is true of the arbitrator's 
interpretation of the contract. The arbitrator may 
not ignore the plain language of the contract, but 
the parties having authorized the arbitrator to 
give meaning to the language of the agreement, 
a court should not reject an award on the ground 
that the arbitrator misread the contract.. .. But as 
long as the arbitrator is even arguably construing 
or applying the contract and acting within the 
scope of his authority, that a court is convinced 
he committed serious error does not suffice to 
overturn his decision." 


United Paperworkers Int'l Union v. Misco, Inc., 
484 U.S. 29, ----, 108 S.Ct. 364, 370-71, 98 
L.Ed.2d 286, 298-99 (1987). 


Plaintiffs focus exclusively on their argument 
that closure of the Provo office was a breach of 
the employment agreement. Therefore, in light 
of the prevailing law discussed above, the sole 
question for our consideration is whether the 
arbitration panel ignored the plain language of 
the contract in rehsing plaintiffs' interpretation 
of the agreement, i. e., can we state with positive 
assurance that the contract is not susceptible to 
an interpretation contrary to plaintiffs'? The an- 
swer is that we cannot so state. The plain lan- 
guage of the contract does not require Pruden- 
tial-Bache to keep plaintiffs employed only in 
Provo. The contract also does not include a 
stipulation that Prudential-Bache would keep the 
Provo office open regardless of what might oc- 
cur. This was a brand new office in a small city 
in Utah. Plaintiffs were experienced in the stock 
brokerage profession and must have known of 
the potential risks in starting up such an office. It 
is not beyond reason that the arbitrators con- 
cluded in such circumstances, absent a specific 
contractual provision, the parties contemplated 
the possibility of employment elsewhere if the 
Provo office was a bust. Plaintiffs present good 
arguments why Prudential-Bache should have 
known plaintiffs would not be interested in an- 
other location, arguments with which we might 
even agree in another setting. But this is a re- 
view of an arbitration award. Plaintiffs agreed to 


have an arbitration panel interpret their con- 
tracts. Even if the panel misread the contract, we 
may not reverse for that reason alone. The court 
cannot say that the panel ignored the plain lan- 
guage of the contract, and the district court's de- 
cision must therefore be affirmed. 


"636 The final matter is Prudential-Bache's 
cross-appeal for sanctions. It requests sanctions 
under Rule 11 of the Federal Rules of Civil Pro- 
cedure against plaintiffs for filing a frivolous 
appeal. Because the grounds asserted by plain- 
tiffs on appeal were colorable, sanctions are not 
appropriate, and the request is denied. 


The district court's order is AFFIRMED. 


C.A.10 (Utah),1988. 
Jenkins v. Prudential-Bache Securities, Inc. 
847 F.2d 63 1 
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Supreme Court of Utah. 
SOFTSOLUTIONS, INC., Plaintiff and Appel- 


lant, 
v. 


BRIGHAM YOUNG UNIVERSITY, Defendant 
and Appellee. 
No. 981481. 


May 19,2000. 


Software licensee sought declaratory judgment 
vacating or modifying arbitrator's award to li- 
censor in dispute regarding royalties for licens- 
ing of search engine, and licensor brought mo- 
tion to confirm the award. The District Court, 
Provo Department, Fred D. Howard, J., con- 
firmed the award. Licensee appealed. The Su- 
preme Court, Wilkins, J., held that: (1) as a mat- 
ter of first impression, a successhl litigant who 
is not primarily engaged in providing legal ser- 
vices may recover attorney fees when repre- 
sented by salaried in-house counsel; (2) attorney 
fee for in-house counsel is based on cost-plus 
rate encompassing actual salaries and direct 
overhead costs; and (3) award of royalties on 
licensee's sales of products that did not use the 
licensed search engine did not exceed the arbi- 
trator's authority. 


Affirmed in part, vacated in part, and remanded. 


West Headnotes 


[I] Alternative Dispute Resolution 25T 
-374(7) 


25T Alternative Dispute Resolution 
25TII Arbitration 


25TII(H) Review, Conclusiveness, and 
Enforcement of Award 


25Tk366 Appeal or Other Proceedings 
for Review 


25Tk374 Scope and Standards of 


Review 
25Tk374(7) k. Questions of 


Law or Fact. Most Cited Cases 
(Formerly 33k73.7(1) Arbitration) 


In reviewing the order of the district court con- 
firming, vacating, or modifying an arbitration 
award, the Supreme Court grants no deference to 
the court's conclusions of law, reviewing them 
for correctness. 


[2] Alternative Dispute Resolution 25T 
-374(7) 


25T Alternative Dispute Resolution 
25TII Arbitration 


25TII(H) Review, Conclusiveness, and 
Enforcement of Award 


25Tk366 Appeal or Other Proceedings 
for Review 


25Tk374 Scope and Standards of 
Review 


25Tk374(7) k. Questions of 
Law or Fact. Most Cited Cases 


(Formerly 33k73.7(1) Arbitration) 
The Supreme Court reviews the district court's 
findings of fact under the clearly erroneous stan- 
dard when reviewing the court's order confirm- 
ing, vacating, or modifying an arbitration award. 


[3] Alternative Dispute Resolution 25T 
-314 


25T Alternative Dispute Resolution 
25TII Arbitration 


25TII(G) Award 
25Tk3 13 Conformity to Submission 


25Tk3 14 k. In General. Most Cited 
Cases 


(Formerly 3 3135 7.1 Arbitration) 


Alternative Dispute Resolution 25T -324 


25T Alternative Dispute Resolution 
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25TII Arbitration 
25TII(G) Award 


25Tk324 k. Consistency and Reason- 
ableness; Lack of Evidence. Most Cited Cases 


(Formerly 33136 1 Arbitration) 
For a court reviewing an arbitration award to 
determine that an arbitrator exceeded his author- 
ity, a court must: (1) review the submission 
agreement and determine that the arbitrator's 
award covers areas not contemplated by the 
submission agreement, or (2) determine that an 
award is without foundation in reason or fact. 
U.C.A. 1953, 78-3 la-14(l)(c). 


[4] Alternative Dispute Resolution 25T 
-316 


25T Alternative Dispute Resolution 
25TII Arbitration 


25TII(G) Award 
25Tk316 k. Actions Exceeding Arbi- 


trator's Authority. Most Cited Cases 
(Formerly 3 3135 7.1 Arbitration) 


Arbitrator's rephrasing of submitted issues of 
what amount of royalties was earned under 
software licensing agreement and what amount 
had been paid did not give arbitrator unbounded 
jurisdiction to determine any issue relating to 
royalties, and thus, arbitrator did not exceed his 
authority. 


[5] Alternative Dispute Resolution 25T 
-314 


25T Alternative Dispute Resolution 
25TII Arbitration 


25TII(G) Award 
25Tk3 13 Conformity to Submission 


25Tk3 14 k. In General. Most Cited 
Cases 


(Formerly 3 3135 7.1 Arbitration) 
Arbitrator's award of royalties on software licen- 
see's sales of products that did not contain the 
licensed search engine was within scope of sub- 
mitted questions regarding amount of royalties 
due and whether use of the intellectual property 


discontinued so that potential royalties stopped 
accruing. 


[6] Alternative Dispute Resolution 25T 
-324 


25T Alternative Dispute Resolution 
25TII Arbitration 


25TII(G) Award 
25Tk324 k. Consistency and Reason- 


ableness; Lack of Evidence. Most Cited Cases 
(Formerly 33136 1 Arbitration) 


Arbitrator's determination that software licensor 
was entitled to royalties on licensee's sales of 
products that did not contain the licensed search 
engine, because licensee deprived licensor of 
potential royalties by discontinuing use of the 
search engine in its products, was a rational in- 
terpretation of the software licensing agreement. 


[7] Copyrights and Intellectual Property 99 
-107 


99 Copyrights and Intellectual Property 
9911 Intellectual Property 


9913107 k. Contracts. Most Cited Cases 
Software licensee's affiliated company remained 
an "affiliate" of the licensee, within meaning of 
software licensing agreement entitling licensor 
to royalties on sales by licensee's affiliates, after 
sale of control of the affiliated company to a 
third party. 


[8] Alternative Dispute Resolution 25T 
-314 


25T Alternative Dispute Resolution 
25TII Arbitration 


25TII(G) Award 
25Tk3 13 Conformity to Submission 


25Tk3 14 k. In General. Most Cited 
Cases 


(Formerly 3 3135 7.1 Arbitration) 
Arbitrator's award of royalties on sales by licen- 
see's affiliate, after sale of control of the affili- 
ated company to a third party, was within scope 
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of submitted issue of the amount of royalties 
owed to licensor. 


[9] Alternative Dispute Resolution 25T 
-324 


25T Alternative Dispute Resolution 
25TII Arbitration 


25TII(G) Award 
25Tk324 k. Consistency and Reason- 


ableness; Lack of Evidence. Most Cited Cases 
(Formerly 33136 1 Arbitration) 


Arbitrator rationally interpreted software licens- 
ing agreement as allowing the parties to waive 
the one-year contractual limitations period 
through their conduct, though another provision 
of the agreement required modifications or 
waivers to be in writing. 


[lo] Alternative Dispute Resolution 25T 
-314 


25T Alternative Dispute Resolution 
25TII Arbitration 


25TII(G) Award 
25Tk3 13 Conformity to Submission 


25Tk3 14 k. In General. Most Cited 
Cases 


(Formerly 3 3135 7.1 Arbitration) 
Arbitrator's award of royalties after purported 
automatic termination of software licensing 
agreement based on licensee's ceasing to carry 
on its business was within scope of submitted 
questions regarding amount of royalties due and 
whether use of the licensed search engine in li- 
censee's products was discontinued so that po- 
tential royalties stopped accruing. 


[ l l ]  Alternative Dispute Resolution 25T 
-324 


25T Alternative Dispute Resolution 
25TII Arbitration 


25TII(G) Award 
25Tk324 k. Consistency and Reason- 


ableness; Lack of Evidence. Most Cited Cases 


(Formerly 33136 1 Arbitration) 
Arbitrator rationally interpreted automatic ter- 
mination provision of software licensing agree- 
ment, which by its terms was applicable if licen- 
see ceased to carry on its business, as being in- 
applicable where licensee discontinued its use of 
the licensed search engine in its products, 
thereby depriving licensor of potential royalties. 


[12] Alternative Dispute Resolution 25T 
-324 


25T Alternative Dispute Resolution 
25TII Arbitration 


25TII(G) Award 
25Tk324 k. Consistency and Reason- 


ableness; Lack of Evidence. Most Cited Cases 
(Formerly 33136 1 Arbitration) 


Arbitrator gave a rational interpretation to auto- 
matic termination provision of software licens- 
ing agreement, which was applicable if licen- 
see's sale of its business transferred the license 
without licensor's written consent, as not termi- 
nating licensor's right to receive royalties, where 
licensee failed to return the licensed search en- 
gine technology and licensor had no notice of 
licensee's sale of a controlling interest in licen- 
see's affiliate. 


[13] Costs 102 -194.32 


102 Costs 
102VIII Attorney Fees 


102131 94.24 Particular Actions or Pro- 
ceedings 


102131 94.32 k. Contracts. Most Cited 
Cases 
If a contract provides for attorney fees, the 
award is allowed only in accordance with the 
terms of the contract. 


[14] Alternative Dispute Resolution 25T 
-269 


25T Alternative Dispute Resolution 
25TII Arbitration 
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25TII(F) Arbitration Proceedings 
25Tk269 k. Costs. Most Cited Cases 


(Formerly 331342 Arbitration) 
Software licensor, which was not an organiza- 
tion primarily engaged in providing legal ser- 
vices, was entitled to recover contractual attor- 
ney fees for its use of its salaried in-house coun- 
sel in an arbitration proceeding regarding a roy- 
alty dispute with licensee. 


[15] Costs 102 -194.46 


102 Costs 
102VIII Attorney Fees 


10213194.46 k. Persons Entitled or Liable. 
Most Cited Cases 
A successhl litigant who is not primarily en- 
gaged in providing legal services may recover 
attorney fees when represented by salaried in- 
house counsel. 


[16] Costs 102 -194.18 


102 Costs 
102VIII Attorney Fees 


102k194.18 k. Items and Amount; Hours; 
Rate. Most Cited Cases 
A cost-plus rate encompassing actual salaries 
and direct overhead costs, rather than the fair 
market value for similar services from a compa- 
rably experienced outside lawyer, is the more 
reasonable measure of attorney fees to in-house 
counsel. 


[17] Costs 102 -194.10 


102 Costs 
102VIII Attorney Fees 


102k194.10 k. In General. Most Cited 
Cases 
The basic purpose of attorney fees is to indem- 
nify the prevailing party, not to punish the losing 
party by allowing the winner a windfall profit. 


[18] Costs 102 -194.18 


102 Costs 
102VIII Attorney Fees 


102k194.18 k. Items and Amount; Hours; 
Rate. Most Cited Cases 
Attorney fees for in-house counsel are limited to 
consideration actually paid or for which the 
party is obligated, calculated using a cost-plus 
rate and taking into account: (1) proportionate 
share of the party's attorney salaries, including 
benefits, which are allocable to the case based 
upon the time expended, plus (2) allocated 
shares of the overhead expenses, which may in- 
clude the costs of office space, support staff, 
office equipment and supplies, law library and 
continuing legal education, and similar ex- 
penses. 


[19] Costs 102 -207 


102 Costs 
102IX Taxation 


10213207 k. Evidence as to Items. Most 
Cited Cases 
The party seeking recovery of attorney fees for 
in-house counsel has the burden of proving the 
amounts used to determine cost-plus rate for 
counsel. 


[20] Alternative Dispute Resolution 25T 
-269 


25T Alternative Dispute Resolution 
25TII Arbitration 


25TII(F) Arbitration Proceedings 
25Tk269 k. Costs. Most Cited Cases 


(Formerly 331342 Arbitration) 
Arbitrator reasonably applied attorney fee provi- 
sions in software licensing agreement when 
awarding attorney fees for licensor's use of its 
in-house counsel, though the arbitrator failed to 
calculate attorney fees under a cost-plus rate 
encompassing actual salaries and direct over- 
head costs. 


[21] Alternative Dispute Resolution 25T 
-269 


O 2009 Thomson ReutersIWest. No Claim to Orig. US Gov. Works. 







1 P.3d 1095 
1 P.3d 1095,396 Utah Adv. Rep. 14,2000 UT 46 
(Cite as: 1 P.3d 1095) 


25T Alternative Dispute Resolution 
25TII Arbitration 


25TII(F) Arbitration Proceedings 
25Tk269 k. Costs. Most Cited Cases 


(Formerly 331342 Arbitration) 
District court abused its discretion by failing to 
calculate attorney fees under a cost-plus rate 
encompassing actual salaries and direct over- 
head costs, when making attorney fee award to 
software licensor for licensor's use of its in- 
house counsel in post-arbitration proceedings. 


[22] Appeal and Error 30 -984(5) 


30 Appeal and Error 
30XVI Review 


30XVI(H) Discretion of Lower Court 
3013984 Costs and Allowances 


30k984(5) k. Attorneys' Fees. Most 
Cited Cases 
Appellate court reviews the district court's award 
of attorney fees under an abuse of discretion 
standard. 
"1097 Earl Jay Peck,Clark R. Nielsen, David B. 
Hartvigsen, Salt Lake City, for plaintiff. 


Eugene H. Bramhall, David B. Thomas, Provo, 
for defendant. 


WILKINS, Justice: 


7 1 Appellant Softsolutions, Inc., appeals from 
an order of the district court denying its motion 
to vacate or modify an arbitration award and 
granting appellee Brigham Young University's 
(BYU) motion to confirm the arbitration award. 
We affirm the district court's order confirming 
the arbitration award, but we remand the case to 
the district court to recalculate its award of at- 
torney fees in light of this opinion. 


BACKGROUND 


7 2 This case arises as a result of a series of 
software licensing agreements entered into be- 


tween 1987 and 1990 by BYU and Softsolu- 
tions, the last of which was executed on June 1, 
1990 (the Agreement). The Agreement provided 
that BYU would give Softsolutions an exclusive 
license to use its software technology called D- 
Search in exchange for royalty payments. The 
Agreement mandated mediation followed by 
arbitration for resolution of any contractual dis- 
putes. 


7 3 The arbitration provision of the Agreement 
expressly set forth the scope of the arbitrator's 
powers and prohibited the arbitrator from 
"add[ing] to, subtract[ing] from or modify[ing] 
any of the terms or conditions" of the Agree- 
ment.FN' The Agreement provided that in the 
event of arbitration, the prevailing party was to 
"be paid by the other party a reasonable sum for 
attorneys' fees and costs." Another provision of 
the Agreement"l098 also provided that Softso- 
lutions was to "pay all reasonable collection 
costs at any time incurred by BYU in obtaining 
payment of amounts past due, including court 
costs, expenses associated with litigation, and 
reasonable attorneys' fees, whether or not suit 
was commenced by BYU." 


FN1. Paragraph 15.1 of the Agreement 
provided in part: 


Except as to issues relating to the va- 
lidity, construction or effect of any 
patent licensed, the parties must, with 
respect to any and all claims, disputes 
or controversies arising under, out of, 
or in connection with this Agreement, 
attempt in good faith to resolve those 
claims, disputes or controversies by 
negotiations between the parties. In 
the event either party believes the ne- 
gotiation discussions are not likely to 
result in settlement, the parties must, 
in good faith, participate in mediation 
sessions with a mediator to be mutu- 
ally selected by the parties and the ex- 
pense of which is to be paid 50 per- 
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cent by each party. In the event, after 
one or more mediation sessions, either 
party believes the mediation process is 
not likely to resolve the dispute by 
mutual agreement, the dispute shall be 
resolved b y j n a l  and binding arbitra- 
tion in Provo, Utah. Each party shall 
choose one arbitrator and these two 
arbitrators shall in turn select a third 
arbitrator, which three arbitrators shall 
constitute the arbitration panel. The 
arbitrators shall have no power to add 
to, subtract from or modzb any of the 
terms or conditions of this Agreement. 


(Emphasis added.) 


7 4 Almost immediately after the Agreement 
was executed and Softsolutions began using D- 
Search, a dispute arose between the parties con- 
cerning various competitors infringing on the 
patented software. When negotiations failed, the 
matter was submitted to mediation, as required 
by the Agreement. In July 1993, Softsolutions 
removed D-Search from its products and re- 
placed it with another technology. In January 
1994, WordPerfect purchased the stock of Soft- 
solutions Technology Corporation (STC), an 
affiliate of Softsolutions. WordPerfect was later 
acquired by Novell. 


7 5 In February 1994, BYU initiated arbitration 
proceedings. In preparation for the arbitration, 
counsel for both parties prepared and submitted 
to the arbitrator a joint statement of issues to be 
arbitrated (the Submission Agreement). Arbitra- 
tion ensued, and in July 1996, the arbitrator en- 
tered his arbitration award, granting BYU 
$1,672,467 in royalties and $1 15,000 in attorney 
fees. The award gave BYU royalties on sales 
made prior to March 1996. In his decision, the 
arbitrator described the issues submitted for ar- 
bitration in a fashion different from that included 
in the Submission Agreement of the parties. 


7 6 Thereafter, Softsolutions filed an action for 


declaratory judgment in the district court seek- 
ing to have the arbitration award vacated or 
modified pursuant to Utah Code Ann. $$ 78- 
3 la-14(l)(c) and 78-3 la-15(l)(b) (1996). Soft- 
solutions claimed that the arbitrator exceeded 
the powers granted to him under the terms of 
both the Agreement and the Submission Agree- 
ment or, alternatively, had based the award on 
matters not submitted to him. In response, BYU 
filed a motion with the court to confirm the arbi- 
tration award pursuant to section 78-31a-12 of 
the Utah Code. The parties then stipulated to 
consolidate the actions and agreed that the two 
motions would be treated as cross-motions. 


7 7 On February 10, 1998, the district court de- 
nied Softsolutions' motion to vacate or modify 
the arbitrator's award, ruling that the arbitrator 
did not exceed his powers or base the award on a 
matter not submitted by the parties for arbitra- 
tion. In so ruling, the district court adopted the 
arbitrator's description of the arbitrable issues. 
The district court granted BYU's motion to con- 
firm the arbitration award, relying on Utah Code 
Ann. $ 78-31a-12 (1996). The district court sub- 
sequently entered its judgment on July 7, 1998, 
awarding BYU $28,987.5 0 in additional attorney 
fees for the work of its in-house counsel in the 
action before the district court. The court based 
this calculation on what it determined was the 
current market rate of $150 per hour charged by 
attorneys engaged in similar private practice. 
The entire award including the additional attor- 
ney fees totaled $1,816,454.50, plus interest. 
Softsolutions appeals. 


ISSUES AND STANDARDS OF REVIEW 


7 8 Softsolutions presents two issues on appeal. 
First, it argues that the district court erred in de- 
nying its motion to vacate or modify the arbitra- 
tion award because the arbitrator exceeded his 
jurisdiction by arbitrating matters not included 
in the parties' Submission Agreement or the 
Agreement. 
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7 9 Second, Softsolutions argues that the district 
court improperly awarded attorney fees to BYU 
for its in-house attorneys. Specifically, it argues 
that the attorney fees are non-recoverable as a 
matter of law, but that even if they are recover- 
able, the amount awarded is excessive and un- 
reasonable. 


7 10 To a significant degree, our decision turns 
on application of the correct standard of review 
by the district court and by this court in review- 
ing the district court's decision. There are two 
standards applicable to the review of arbitration 
awards. In Buzas Baseball, Inc. v. Salt Lake 
Trappers, Inc., 925 P.2d 941, 947-48 (Utah 
1996), we described both the standard to be ap- 
plied by the district court and that to be used by 
an appellate court to review the district court's 
"1099 proceedings. The standard of review for a 
trial court "is an extremely narrow one" giving " 
'considerable leeway to the arbitrator,' " and 
setting aside the arbitrator's decision " 'only in 
certain narrow circumstances.' " Id. at 947 
(quoting First Options v. Kaplan, 5 14 U.S. 938, 
943, 115 S.Ct. 1920, 1923, 131 L.Ed.2d 985 
(1995)). The trial court "may not substitute its 
judgment for that of the arbitrator, nor may it 
modify or vacate an award because it disagrees 
with the arbitrator's assessment." Id. 


7 11 When, as here, the award is challenged on 
the ground that the arbitrator exceeded his or her 
authority, the trial court applies a two-pronged 
test. First, "to find that an arbitrator has ex- 
ceeded his authority, a court must review the 
submission agreement and determine whether 
the arbitrator's award covers areas not contem- 
plated by the agreement." Id. at 949, 115 S.Ct. 
1920. If not, there is one additional limited cir- 
cumstance under which the arbitrator's award 
may have exceeded his authority. The second 
prong to be applied by the trial court is to deter- 
mine whether an award is " 'without foundation 
in reason or fact.' " Id. at 950, 115 S.Ct. 1920 
(quoting Brotherhood of R.R. Trainmen v. Cen- 
tral Ga. Ry., 415 F.2d 403, 411-12 (5th 
Cir.1969)). This second prong is referred to as 


the "irrationality principle" and is based on the 
"assumption ... that the parties, by their agree- 
ment to arbitrate, have given the arbitrator the 
authority to decide their dispute on a rational 
basis." Id. 


[1][2] 7 12 In reviewing the order of the district 
court confirming, vacating, or modifying an ar- 
bitration award, we grant no deference to the 
court's conclusions of law, reviewing them for 
correctness. We review the district court's find- 
ings of fact under the clearly erroneous standard. 
More specifically, our "scope of review is lim- 
ited to the legal issue of whether the trial court 
correctly exercised its authority in confirming, 
vacating, or modifying an arbitration award." 
Intermountain Power Agency v. Union Pac. R. R. 
Co., 961 P.2d 320, 323 (Utah 1998). Addition- 
ally, "[wlhether attorney fees are recoverable in 
an action is a question of law, which we review 
for correctness." Valcarce v. Fitzgerald, 96 1 
P.2d 305, 3 15 (Utah 1998). However, the district 
court has "broad discretion in determining what 
constitutes a reasonable fee, and we will con- 
sider that determination against an abuse-of- 
discretion standard." Dixie State Bank v. 
Bracken, 764 P.2d 985, 991 (Utah 1998). 


ANALYSIS 


I. ARBITRATION AWARD 


7 13 Softsolutions maintains that the district 
court should have vacated or modified the arbi- 
tration award based upon either of two statutory 
grounds: the arbitrator exceeded his jurisdiction, 
in violation of Utah Code Ann. $ 78-31a- 
14(l)(c) (1996), or the arbitrator based the 
award on a matter not submitted to him, in viola- 
tion of Utah Code Ann. $ 78-31a-15(l)(b) 
(1996). Under both grounds, Softsolutions ar- 
gues that the arbitrator erred by (1) rephrasing 
and essentially enlarging the first issue in the 
Submission Agreement, (2) awarding royalties 
on sales of Softsolutions' software products that 
did not contain D-Search technology, (3) award- 
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ing royalties on software sales made by non- 
affiliates of Softsolutions, (4) disregarding the 
one-year limitation period in the Agreement, and 
(5) awarding royalties on software sales made 
after the Agreement had automatically termi- 
nated by its own terms. Softsolutions maintains 
that any one of these errors standing alone was a 
sufficient basis for the district court to either 
vacate or modify the award. 


7 14 The Utah Arbitration Act, $$ 78-3 la-1 to - 
20 (the Act), governs the arbitration process. 
"The Act supports arbitration of both present 
and hture disputes and reflects long-standing 
public policy favoring speedy and inexpensive 
methods of adjudicating disputes." Allred v. 
Educators Mut. Ins. Ass'n of Utah, 909 P.2d 
1263, 1265 (Utah 1996). "[Tlhe standard for 
reviewing an arbitration award is highly deferen- 
tial to the arbitrator." Buzas, 925 P.2d at 946; 
see also Intermountain Power Agency, 961 P.2d 
at 323. Generally, " 'an arbitration award will 
not be disturbed ... because the court does not 
agree with the award as long as the proceeding 
was fair and honest and the substantial rights of 
the parties were respected.' " Buzas, 925 "1100 
P.2d at 947 (quoting DeVore v. IHC Hosps., 
Inc., 884 P.2d 1246, 125 1 (Utah 1994)). More- 
over, "[gliven the public policy and law in sup- 
port of arbitration, judicial review of arbitration 
awards confirmed pursuant to the Act is limited 
to those grounds and procedures provided for 
under the Act."Allred, 909 P.2d at 1265. 


[3] 7 15 Under the Act, a court must vacate an 
arbitration award if it appears that "the arbitra- 
tors exceeded their powers." Utah Code Ann. $ 
78-3 la-14(l)(c) (1996). For a court reviewing an 
arbitration award to determine that an arbitrator 
exceeded his authority, a court must (1) review 
the submission agreement and determine that the 
"arbitrator's award covers areas not contem- 
plated by the submission agreement," or (2) de- 
termine that an award is " 'without foundation in 
reason or fact.' " Buzas, 925 P.2d at 950 (two- 
pronged Buzas test) (quoting R.R. Trainmen, 
415 F.2d at 411-12); see also Intermountain 


Power Agency, 961 P.2d at 323 ("Whether the 
court agrees with the arbitrator's judgment is 
irrelevant, as long as the arbitrator construed and 
applied the contract in an arguably reasonable 
manner and acted fairly and within the scope of 
his authority. ") .FN2 


FN2. In Intermountain Power Agency, 
we stated: 


[A]n arbitrator exceeds his or her 
powers if the arbitrator strays beyond 
the scope of the questions submitted 
for arbitration by the parties. The 
scope of the parties' dispute as defined 
in their written agreement to arbitrate 
establishes the scope of the arbitrator's 
authority in resolving the conflict. An 
arbitration awarding purporting to re- 
solve questions beyond that jurisdic- 
tional boundary is not valid. For a 
court to find that an arbitrator has ex- 
ceeded his or her delegated authority, 
the court must determine that "the ar- 
bitrator's award covers areas not con- 
templated by the submission agree- 
ment." In addition, an arbitrator ex- 
ceeds his or her delegated power if the 
arbitration award has no " 'foundation 
in reason or fact' " and is, therefore, " 
'completely irrational.' " 


961 P.2d at 323 (citations omitted). 


7 16 The Act requires a court to modify an arbi- 
tration award if it appears that "the arbitrators' 
award is based on a matter not submitted to 
them, if the award can be corrected without af- 
fecting the merits of the award upon the issues 
submitted." Utah Code Ann. $ 78-3 la-15(l)(b) 
(1996). We now address Softsolutions' claims of 
error under these statutory grounds. 


A. Rephrasing of the Submission Agreement 


[4] 7 17 First, Softsolutions argues that the dis- 
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trict court erred in rehsing to vacate or modify 
the award because the arbitrator erroneously re- 
cast the eight issues submitted to the arbitrator. 
Softsolutions argues that by restating the first 
and primary issue submitted for decision, the 
arbitrator improperly obtained unfettered juris- 
diction to determine any matter relating to royal- 
ties, whether based upon the contract or not. In 
other words, Softsolutions argues that the arbi- 
trator exceeded the scope of his jurisdiction by 
deleting terms and modifying others to add roy- 
alty obligations not found within the terms of the 
Agreement. We disagree. 


7 18 The first issue charged the arbitrator with 
determining: "What amount of royalties were 
earned under the D-Search licensing agree- 
ment(~) with BYU; and what amount has been 
paid?" The arbitrator reframed this question into 
"What amount of royalties are due BYU by 
Softsolutions, Inc.?" The district court also 
adopted this wording. We are not convinced that 
the rephrasing of this issue, or any other pre- 
sented for our review, gave the arbitrator "un- 
bounded jurisdiction" to determine any issue 
relating to the royalties, as Softsolutions sug- 
gests. Rather, the arbitrator stayed within the 
confines of the first question submitted for reso- 
lution. Specifically, the arbitrator stated that 
"Softsolutions is indebted to BYU in the amount 
of $1,672,467" as a result of the D-search tech- 
nology, and that Softsolutions did not make roy- 
alty payments as dictated in the contract. This 
ruling, although framed differently than the 
question submitted for resolution, certainly ad- 
dresses what royalties were earned and the 
amount paid by Softsolutions. Because the arbi- 
trator ruled on the matter submitted for resolu- 
tion and did not stray from the scope of authority 
delegated to him by the parties, this challenge 
presents no basis to vacate or modify the arbitra- 
tion award. 


* 1101 B. Award of Royalties on Software Prod- 
ucts that Did Not Contain D-Search Technology 


[5][6] 7 19 Second, Softsolutions argues that the 
district court erred in rehsing to vacate or mod- 
ify the award because, despite finding that Soft- 
solutions discontinued D-Search in July 1993, 
the arbitrator erroneously imposed royalties on 
the sale of Softsolutions' products that did not 
contain D-Search technology, contrary to the 
express terms of paragraph 4.1A of the Agree- 
ment. 


7 20 Paragraph 4.1A of the Agreement provided 
that Softsolutions was obligated to pay BYU 


[a]n earned royalty in an amount equal to five 
(5) percent of the Net Sales of the Licensed 
Products or Licensed Processes used, leased or 
sold by or for Softsolutions and its Affiliates, 
including packaged software products, custom 
software applications . . . containing the Licensed 
Process(es) and the support of custom software 
applications . . . containing the Licensed Proc- 
ess(es). 


Accordingly, under the Agreement, royalties 
were imposed only on Softsolutions' products 
which actually contained D-Search technology. 


7 21 One question submitted by the parties read: 
"Was use of D-Search discontinued so that po- 
tential royalties stopped accruing? If so, when?" 
Another question read: "What amount of royal- 
ties were earned under the D-Search licensing 
agreement(s) with BYU; and what amount has 
been paid?" The arbitrator concluded: "Softsolu- 
tions did not need to replace the technology of 
D-Search; therefore, Softsolutions could not 
avoid royalty payments by using a substitute 
search engine. D-Search was capable of per- 
forming if Softsolutions hl ly  understood the 
technology of D-Search and implemented the 
technology accordingly." As such, the arbitrator 
awarded BYU royalties on sales of Softsolu- 
tions' software which did not contain D-Search 
technology. 


7 22 Softsolutions argues (1) that the jurisdic- 
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tional question limited the arbitrator's authority 
only to deciding whether the use of D-Search 
was discontinued so that potential royalties 
stopped accruing and when, and (2) that by 
awarding royalties from the sales of products not 
containing D-Search, the arbitrator ignored both 
the Submission Agreement and sections 4.1 and 
15.1 of the Agreement. 


7 23 In rehsing to vacate the award, the district 
court reasoned: 


Under the License Agreement-Paragraph 3.1, 
"Softsolutions shall, during the term of this 
agreement, use its best efforts to bring one or 
more Licensed Products or Licensed Processes 
to the market through a thorough, vigorous and 
diligent program designed to commercially de- 
velop the Licensed Technology to its h l l  market 
potential." . . .Given an express contractual duty 
to use D-Search under the Exclusive License 
Agreement and a finding that Softsolutions did 
not need to replace D-Search, an award on sales 
which should have contained D-Search is not 
irrational and is derived in a logical way from 
the wording of the contract. Additionally, the 
court finds an award of royalties on sales after 
July, 1993 falls squarely within the questions 
submitted by both parties in the Joint Statement 
of Issues to be Arbitrated by Arbitrator Rokich. 
The questions submitted included a question as 
to the amount of royalties due BYU by Softsolu- 
tions, Inc., and the arbitrator was specifically 
charged with determining whether the use of the 
intellectual property discontinued so that royal- 
ties stopped accruing. 


(Emphasis omitted.) 


7 24 We conclude that the district court properly 
applied the two-pronged test in Buzas in deter- 
mining whether to vacate the arbitration award 
on this basis. Certainly, the issue of whether to 
award royalties on sales before or after D-Search 
was removed falls within the ambit of issues 
submitted by the parties for resolution-that is, 


the questions regarding the amount of royalties 
BYU earned as well as whether the D-Search 
was discontinued. Moreover, the award is based 
on a rational interpretation of the Agreement. As 
such, the district court did not err in rehsing to 
vacate the award under section 78-3 la- 14(l)(c). 
Additionally, the district court properly rehsed 
to modify the award "1102 under section 78- 
31a-15(l)(b), as this issue was submitted for 
decision. 


C. Royalties on Software Sales Made Afer  the 
1994 Stock Sale 


[7] 7 25 Third, Softsolutions argues that the dis- 
trict court erred in rehsing to vacate or modify 
the award because the arbitrator ignored express 
provisions in the Agreement by awarding 
$935,000 in royalties on software sales made by 
"non-affiliates" of Softsolutions, namely, Word- 
Perfect and Novell. Essentially, Softsolutions 
argues that royalties on sales by WordPerfect 
and Novell were not "earned" under paragraph 
4.1A of the Agreement because these companies 
were not "affiliates" of Softsolutions, as defined 
by paragraph 1.1 of the Agreement. Softsolu- 
tions maintains that its royalty obligations 
ceased when STC, an affiliate of Softsolutions, 
was purchased by WordPerfect on January 24, 
1994, and was later acquired by Novell. How- 
ever, STC remained an "affiliate" even after the 
sale of control of STC to WordPerfect and even- 
tually to Novell. 


7 26 Furthermore, the parties' Agreement de- 
scribed which sales were subject to royalties. 
Paragraph 2.1 of the Agreement provided: 


BYU hereby grants . .. Softsolutions the . . . right 
and license to utilize the Licensed Technology, 
specifically identified as D-Search . . . until such 
time as this agreement is terminated. This grant 
will extend to the manufacture, sale, lease, trans- 
fer or other disposition of Licensed Products or 
Licensed Processes through an Affiliate. 
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7 27 Paragraph 4.1A of the licensing agreement 
provided that "Softsolutions shall pay to BYU 
an 'earned' royalty in the amount of five (5) per- 
cent of the Net Sales of the Licensed Products or 
Licensed Processes used, leased or sold by or for 
Softsolutions and its Affiliates." 


[8] 7 28 In denying Softsolutions' motion to va- 
cate the arbitrator's award, the district court con- 
sidered the two factors set forth in Buzas. It de- 
termined that the first prong in Buzas was met 
because one of the issues to be arbitrated was the 
amount of royalties Softsolutions owed to BYU. 
It found that an award based on royalties before 
or after January 24, 1994, was well within this 
question. Moreover, the court found that award 
was not "irrational or inconsistent" with the 
wording of the Agreement to award royalties. 


7 29 We agree with the district court that there is 
no basis to vacate the award under section 78- 
31a-14(l)(c) of the Utah Code. The arbitrator 
clearly stayed within the confines of the Submis- 
sion Agreement, and his ruling had a foundation 
in reason and fact. Therefore, the district court 
did not err in determining that the arbitrator did 
not exceed his powers. Moreover, we agree with 
the district court that because this matter falls 
within the issues submitted for arbitration, there 
was no basis for the district court to modify the 
award under section 78-3 la-15(l)(b) of the Utah 
Code. 


D. One-Year Contractual Limitation Period 


7 30 Fourth, Softsolutions contends the district 
court erred in rehsing to vacate or modify the 
award because the arbitrator essentially modi- 
fied, subtracted from, and added to the terms of 
the Agreement by finding that the parties waived 
paragraph 12.5 of the Agreement, which termi- 
nated all of BYU's claims not brought within 
one year after discovery of the cause of action. 
Specifically, Softsolutions argues that because 
BYU brought the arbitration action on February 
4, 1994, all royalties accruing before February 


1993 should be barred by the one-year limitation 
period, as mandated by paragraph 12.5 of the 
Agreement, and that in finding that the parties 
waived the one-year provision, the arbitrator 
improperly disregarded paragraph 20.6 of the 
Agreement, which explicitly requires all modifi- 
cations or waivers of the Agreement to be in 
writing. 


7 31 The Agreement provided: "No action, re- 
gardless of form, arising out of the transaction 
subject of this Agreement may be brought by 
either party more than one year after the cause of 
action is discovered." The Agreement hrther 
said: "No modification or claimed waiver of any 
of the provisions of this Agreement shall be 
valid unless in writing"ll03 and signed by au- 
thorized representatives of the party against 
whom such modification or waiver was sought 
to be enforced." Moreover, paragraph 15.1 of 
the Agreement provides that the arbitrator "shall 
have no power to add to, subtract from or mod- 
ify any of the terms or conditions of this Agree- 
ment." 


7 32 The parties' Submission Agreement charged 
the arbitrator with determining whether "BYU's 
claims for royalties due [were] barred by a con- 
tractual limitation period[.] If so, what is the pe- 
riod and when does it begin to run?" In answer- 
ing this question and in determining the amount 
of earned royalties, the arbitrator found that the 
parties, by their own conduct, had waived the 
one-year contractual limitation period. The arbi- 
trator stated: 


[Tlhe contractual limitation period was waived 
by BYU and Softsolutions because of their on- 
going negotiations to resolve the written com- 
plaints raised by Softsolutions. It was evident to 
the arbitrator from the evidence, exhibits, testi- 
mony and the conduct of the witnesses that the 
contractual limitation period should not bar 
BYU from collecting royalty payments that are 
found to be due and owing. 
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The arbitrator did not address the written waiver 
requirement of paragraph 20.6. 


7 33 In determining whether to vacate the award 
based on this alleged error, the district court ap- 
plied the two-pronged test in Buzas. The court 
determined that the first prong in Buzas was met 
because the parties submitted the contractual 
limitation issue to the arbitrator. We agree that 
the court did not exceed its authority on this ba- 
sis. In considering the second prong of Buzas, 
whether the arbitrator's actions were "without 
foundation in reason or fact," the district court 
said: 


The court recognizes the standard set forth in 
Buzas is that the arbitrator cannot add to, sub- 
tract from or modify any terms of the License 
Agreement. In this case, however, the arbitrator 
found that the parties (BYU and Softsolutions) 
themselves by their own conduct modi- 
fiedlwaved [sic] the License Agreement, and this 
court may not substitute its own judgment for 
that of the arbitrator. The court does not read 
Buzas to hold that if the parties themselves mod- 
ify the License Agreement by their conduct, the 
arbitrator must ignore such conduct in favor of 
express contractual language. Additionally, by 
the language of Buzas it would not be irrational 
or inconsistent with the wording of the License 
Agreement for the arbitrator to con- 
cludelinterpret that paragraph 20.6 is capable of 
being modified by the parties themselves. The 
arbitrator is charged with interpreting the con- 
tract, and it was not irrational or inconsistent 
with the License Agreement as modified by the 
conduct of the parties to find that the limitation 
period had been waived by BYU and Softsolu- 
tions. 


[9] 7 34 Hence, the issue we must determine is 
whether the court's finding of waiver, in light of 
the provision requiring waivers to be in writing, 
is irrational as a matter of law, and thus requires 
us to vacate the award because the arbitrator ex- 
ceeded his authority. We conclude that the dis- 


trict court correctly concluded that the arbitrator 
acted rationally. Here, the arbitrator did not sub- 
tract from, add to, or modify the Agreement, 
which would certainly be improper. Rather, the 
arbitrator interpreted the contract as permitting 
the parties themselves to modifjdwaive the con- 
tractual limitation period, despite the express 
contractual language to the contrary. We do not 
find this interpretation of the Agreement to be 
irrational or inconsistent with the law in this 
state. See Provo City Corp. v. Nielson Scott Co., 
603 P.2d 803, 806 (Utah 1979) ("It is true that 
parties to a written contract may modify, waive, 
or make new contractual terms, even if the con- 
tract itself contains a provision to the con- 
trary."); see also Ted R. Brown & Assocs. v. 
Carnes Corp., 753 P.2d 964, 968 (Utah 
Ct.App. 1988) (parties to a contract may, by mu- 
tual consent, modify any or all of the contract, 
even if the contract contains provision to the 
contrary). As such, the district court did not err 
in rehsing to vacate the award. Moreover, be- 
cause this matter was submitted by both parties 
for decision as reflected by the Submission 
Agreement, the district court properly denied 
Softsolutions' modification request. 


* 1104 E. Automatic Termination of the Agree- 
ment 


[lo] 7 35 Fifth, Softsolutions argues that the dis- 
trict court erred in rehsing to vacate or modify 
the award because the arbitrator erroneously 
awarded royalties on software sales made after 
the Agreement had automatically terminated by 
its own terms. Specifically, Softsolutions argues 
that the Agreement automatically terminated 
under paragraph 14.2D and E, on January 24, 
1994, if not earlier, and by awarding royalties on 
sales after this date, the arbitrator blatantly ex- 
ceeded his powers. 


7 36 Paragraph 14.2 provides: 


This Agreement shall be terminated automati- 
cally in the event of occurrence of any one of the 
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following circumstances: 


D. In the event Softsolutions shall cease to carry 
on its business; or 


E. In the event that there is a transfer or sale of 
the Softsolutions' business purporting to transfer 
or assign this Agreement or licensed technology 
without the prior express written consent of 
BYU; except as otherwise permitted herein. 


7 37 The arbitrator did not explicitly address the 
automatic termination provision of 14.2 in mak- 
ing the arbitration award. However, in assessing 
whether the award should be vacated, the district 
court stated that the first prong of the Buzas test 
was met because the arbitrator was charged with 
determining the amount of royalties Softsolu- 
tions owed BYU as well as determining whether 
the use of D-Search was discontinued so that 
royalties stopped accruing. In essence, the dis- 
trict court determined that an award which in- 
cluded royalties for periods before and after 
January 24, 1994, fit squarely within the Sub- 
mission Agreement. We agree. 


[ l l ]  7 38 In addressing the second prong of 
Buzas, the district court recognized that the arbi- 
trator did not give detailed reasons on this issue, 
but indicated that in arbitration law, arbitrators 
are not required to provide detailed reasons for 
every facet of their award. We agree. The court 
determined that the arbitrator did not act irra- 
tionally or inconsistently with paragraph 14.2D 
of the Agreement because the arbitrator could 
have found that the stock sale of STC to Word- 
Perfect did not mean STC "ceased to carry on 
business" under 14.2D. This is a rational inter- 
pretation. 


[12] 7 39 With respect to Softsolutions' claim 
that the arbitrator exceeded his authority by dis- 
regarding paragraph 14.2E, given the sale of 
Softsolutions' business, STC, which purported to 


transfer or assign the licensed technology to 
WordPerfect without BYU's consent, the court 
found that the arbitrator did not act irrationally 
or inconsistently. It based its ruling on the fol- 
lowing rationale: (1) The arbitrator could have 
reasonably found a violation of paragraph 14.5 
in that STC failed to return D-Search after the 
stock sale to WordPerfect, (2) paragraph 14.2 
(the automatic termination provisions) must be 
viewed in context with paragraph 14.5 (requiring 
the return of D-Search in the event of termina- 
tion), (3) BYU had no notice of the stock sale 
because of the violation of paragraph 14.5, and 
therefore (4) Softsolutions cannot claim termina- 
tion under 14.2E to avoid royalty payments, yet 
exclusively possess D-Search in violation of 
paragraph 14.5 of the Agreement. We conclude 
that this analysis also meets the test of reason- 
ability and rationality under Buzas. As such, the 
district court did not err in rehsing to vacate the 
award on this basis. Furthermore, because the 
issue of earned royalties was submitted for deci- 
sion, the court properly rehsed to modify the 
award. 


11. ATTORNEY FEES 


7 40 Softsolutions appeals BYU's award of at- 
torney fees. Specifically, Softsolutions contends 
that attorney fees are non-recoverable as a mat- 
ter of law because BYU was represented by in- 
house counsel, and even if the fees are recover- 
able, they are excessive and unreasonable. As a 
threshold matter, we consider whether this issue 
was properly preserved for appeal. BYU argues 
that the issue of the recoverability of fees for an 
in-house attorney was not raised below and 
should be summarily rejected. BYU argues that 
Softsolutions raised only the issue of reason- 
ableness and excessiveness of the attorney"ll05 
fee award in its complaint for declaratory judg- 
ment. However, in Softsolutions' objection to the 
form of proposed judgment, Softsolutions raised 
the issue of whether "attorney fees may be 
awarded to in-house counsel." The district court 
specifically addressed this issue, concluding that 
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in-house counsel is entitled to charge the same 
rates as independent outside counsel for similar 
litigation because there has been no persuasive 
evidence presented which would indicate that 
the operation of in-house counsel does not incur 
similar overhead expenses. In addition, the court 
finds no compelling reason as to why BYU 
should not be entitled to attorney's fees at a rate 
which it would have cost BYU to litigate this 
matter with comparable outside counsel had they 
had to hire such, especially when the contract, 
controlling statutes, and case law support such 
an award. 


As such, this issue is properly before us. 


A. In-House Counsel Fees 


[13] 7 4 1"In Utah, attorney fees are awardable 
only if authorized by statute or by contract." 
Dixie State Bank v. Bracken, 764 P.2d 985, 988. 
If a contract provides for attorney fees, the 
award "is allowed only in accordance with the 
terms of the contract." Id. In this case, the par- 
ties' Agreement provided for "reasonable attor- 
ney fees." FN3 Attorney fees are also authorized 
by the Utah Arbitration Act, section 78-3 la-16 
of the Utah 


FN3. The Agreement provided: 


Softsolutions shall also pay all reason- 
able collection costs at any time in- 
curred by BYU in obtaining payment 
of amounts past due, including court 
costs, expenses associated with litiga- 
tion, and reasonable attorneys' fees, 
whether or not any suit was com- 
menced by BYU. 


In the event suit or an arbitration pro- 
ceeding is commenced to construe or 
enforce any provision of this Agree- 


ment, the prevailing party, in addition 
to all other amounts to which such 
party may be entitled, shall be paid by 
the other party a reasonable sum for 
attorneys'fees and costs. 


(Emphasis added.) 


FN4. Section 78-3 la- 16 provides: 


An award which is confirmed, modi- 
fied, or corrected by the court shall be 
treated and enforced in all respects as 
a judgment. Costs incurred incident to 
any motion authorized by this chapter, 
including a reasonable attorney's fee, 
unless precluded by the arbitration 
agreement, may be awarded by the 
court. 


Utah Code Ann. $ 78-3 la-16 (1996). 


7 42 Softsolutions maintains that our decisions 
in Jones, Waldo, Holbrook & McDonough v. 
Dawson, 923 P.2d 1366 (Utah 1996), and Smith 
v. Batchelor, 832 P.2d 467 (Utah 1992), prohibit 
awarding attorney fees to BYU because BYU 
was represented by in-house counsel. Essen- 
tially, Softsolutions argues that our decisions in 
Jones, Waldo and Batchelor stand for a blanket 
prohibition of attorney fee awards to pro se liti- 
gants, thus precluding BYU from obtaining at- 
torney fees as a matter of law. 


7 43 In Batchelor, we held that a pro se attorney- 
litigant is not entitled to recover attorney fees for 
successhl litigation. See Batchelor, 832 P.2d at 
473. Likewise in Jones, Waldo, we held that a 
pro se law firm-litigant could not recover attor- 
ney fees in enforcing an agreement. See Jones, 
Waldo, 923 P.2d at 1375. In rehsing to award 
attorney fees in these cases, we focused on the 
important fact that the litigants were both in the 
business of providing legal services and thus did 
not "incur" attorney fees as a lay individual or 
nonlegal organization would. See Jones, Waldo, 


O 2009 Thomson ReutersIWest. No Claim to Orig. US Gov. Works. 







1 P.3d 1095 
1 P.3d 1095,396 Utah Adv. Rep. 14,2000 UT 46 
(Cite as: 1 P.3d 1095) 


Page 15 


923 P.2d at 1375 (stating "[ilt is by no means 
self-evident that the time a lawyer spends on his 
own case represents fees 'incurred' "). That is, 
neither the law firm nor the attorney-litigant ac- 
tually paid or became liable to pay consideration 
in exchange for legal representation and thus did 
not incur attorney fees in the action. It was not 
the fact that they were pro se that precluded 
them from recovery. Rather, it was the fact that 
they were lawyers representing themselves, and 
therefore did not incur attorney fees. 


[14] 7 44 This case is different. BYU is repre- 
sented in this matter without the aid of outside 
legal counsel. However, BYU is not an organi- 
zation primarily engaged in providing legal ser- 
vices, and as such, the issue is whether a nonle- 
gal organization can recover "1106 attorney fees 
when it uses the services of salaried in-house 
counsel. We hold in the affirmative. 


[15] 7 45 There are no prior Utah cases directly 
on point. However, we are persuaded by the am- 
ple authority from other jurisdictions that a suc- 
cesshl litigant who is not primarily engaged in 
providing legal services may recover attorney 
fees when represented by salaried in-house 
counsel.FN5 Such an award is still limited to 
those occasions when the contract between the 
parties, a statute, or other rule of law otherwise 
entitles a party to recover attorney fees, but re- 
moves the previously perceived distinction be- 
tween in-house and private counsel. 


FN5. See generally Central States, 
Southeast & Areas Pension Fund v. 
Central Cartage Co., 76 F.3d 114, 115- 
16 (7th Cir. 1996) (permitting attorney 
fees to staff attorneys of nonlegal or- 
ganization); Delaware Valley Citizens' 
Council for Clean Air v. Pennsylvania, 
762 F.2d 272, 278 (3d Cir.1985) (per- 
mitting award of attorney fees to nonle- 
gal entity represented by in-house coun- 
sel despite case law holding pro se liti- 
gant ineligible for attorney fees); Mil- 


gard Tempering, Inc. v. Selas Corp. of 
Am., 761 F.2d 553, 557-58 (9th 
Cir. 1985) (stating attorney fees should 
be permitted to in-house counsel of 
nonlegal organization so long as counsel 
actively participated in matter); Textor 
v. Board of Regents, 71 1 F.2d 1387, 
1396 (7th Cir. 1983) (permitting attorney 
fees for salaried in-house counsel of 
universities); National Treasury Em- 
ployees Union v. United States Dep't of 
Treasury, 656 F.2d 848, 853 
(D.C.Cir. 198 1) (permitting award of at- 
torney fees to lay organization utilizing 
in-house counsel); National Treasury 
Employees Union v. Nixon, 521 F.2d 
3 17 (D.C.Cir. 1975) (permitting attorney 
fees award for services of in-house 
counsel of union); Pittsburgh Plate 
Glass Co. v. Fidelity & Cas. Co., 281 
F.2d 538, 542 (3d Cir.1960) (permitting 
attorney fee award to glass company 
when litigation was conducted in part by 
in-house attorneys); PPG Indus., Inc. v. 
Celanese Polymer Specialties Co., 840 
F.2d 1565, 1570 (Fed.Cir.1988) (permit- 
ting attorney fee award to nonlegal cor- 
poration when litigation conducted in 
part by in-house counsel); Goodrich v. 
Department of Navy, 733 F.2d 1578, 
1579 (Fed.Cir. 1984) (permitting attor- 
ney fee award when lawyer was em- 
ployed by union); Holmes v. NBC/GE, 
168 F.R.D. 481, 482 n. 3 
(S.D.N.Y. 1996) (permitting award of at- 
torney fees for nonlegal entity's in-house 
counsel); Scott Paper Co. v. Moore Bus. 
Forms, Inc., 604 F.Supp. 835, 837 
(D.De1.1984) (permitting award of at- 
torney fees for services by paper com- 
pany's in-house counsel); Brisbane v. 
Port Auth., 550 F.Supp. 222 
(S .D.N.Y. 1982) (permitting attorney 
fees to port authority for work by in- 
house counsel); Consumers Union of 
United States, Inc. v. Board of Gover- 
nors of Fed. Reserve Sys., 4 10 F.Supp. 
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63, 65 (D.D.C.1975) (granting attorney 
fees to non-profit consumer educational 
organization when litigation was con- 
ducted by in-house salaried attorneys); 
B-E-C-K Constructors, Inc. v. State, 604 
P.2d 578, 585 (Alaska 1979) (stating 
"where a party is represented by both 
private counsel and in-house counsel 
who actively participate in the prepara- 
tion of the case, the party may recover 
partial fees for both private and in-house 
counsel"); Trope v. Katz, 11 Cal.4th 
274, 45 Cal.Rptr.2d 241, 902 P.2d 259, 
27 1 (1995) (recognizing modem trend to 
allow attorney fees to litigant repre- 
sented by in-house counsel); In re Trust 
Known as Great N Iron Ore Properties, 
3 11 N.W.2d 488, 492-94 (Minn. 1981) 
(permitting attorney fee award to nonle- 
gal entity for services of in-house coun- 
sel); Dale Elec., Inc. v. Federal Ins. Co., 
205 Neb. 115, 286 N.W.2d 437, 443 
(1979) (permitting attorney fee award to 
electronics company using in-house 
counsel); Tesoro Petroleum Co. v. 
Coastal Ref & Mktg., Inc., 754 S.W.2d 
764, 766-67 (Tex.Ct.App. 1988) (con- 
cluding award of attorney fees for ser- 
vices of coastal refining corporation's 
in-house counsel was proper and did not 
violate public policy or code of profes- 
sional responsibility); 20 Am.Jur.2d 
Costs $ 59 (1999) (recognizing attorney 
fee award to in-house counsel). But see 
Burger King Corp. v. Mason, 710 F.2d 
1480, 1499 & n. 13 (11th Cir.1983) 
(dictum implied all attorney fees clauses 
under Florida law are indemnification 
provisions and do not include payment 
for in-house counsel expenses). 


7 46 This rule is a reasonable means of compen- 
sating an organization for legal expenses it actu- 
ally incurred, unlike the litigants in Jones, 
Waldo and Batchelor. That is, BYU, as a nonle- 
gal entity, was required to pay consideration for 
the legal services received from its in-house 


counsel in the form of salary and other costs of 
employment. The litigants in Jones, Waldo and 
Batchelor did not actually pay or become liable 
to pay consideration in exchange for representa- 
tion. We hold that BYU, as the successhl party, 
was entitled to attorney fees for the legal ser- 
vices of its in-house counsel. 


B. Amount of Attorney Fee Award 


7 47 We now consider Softsolutions' argument 
that the awarded amount is unreasonable and 
should be vacated and remanded to the district 
court to determine a reasonable fee based on the 
actual salary of counsel and direct overhead 
costs (cost-plus rate), not on prevailing market 
rates charged by outside counsel (market rates). 


"1107 7 48 In this case, the arbitrator awarded 
BYU $115,000 in attorney fees based upon a 
$150 per hour market rate. The district court 
agreed and awarded BYU an additional 
$28,987.5 0 for post-arbitration litigation, also 
based upon a $150 per hour rate. In determining 
a reasonable award of attorney fees, both the 
arbitrator and the district court considered the 
factors enumerated in Dixie State Bank v. 
Bracken, 764 P.2d 985, 9 9 0 . ~ ~ ~  


FN6. In Dixie, we stated that in deter- 
mining a reasonable fee a district court 
should find answers to four questions: 


1. What legal work was actually per- 
formed? 


2. How much of the work performed 
was reasonably necessary to ade- 
quately prosecute the matter? 


3. Is the attorney's billing rate consis- 
tent with the rates customarily charged 
in the locality for similar services? 


4. Are there circumstances which re- 
quire consideration of additional fac- 
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tors, including those listed in the Code 
of Professional Responsibility? 


764 P.2d at 990 (footnotes omitted) 


7 49 Like the district court, BYU maintains that 
most courts have endorsed an award of attorney 
fees to in-house counsel by computing the value 
of their services in the same manner as fees are 
computed for outside counsel; that is, fair mar- 
ket value for similar services from a comparably 
experienced outside lawyer. By contrast, Softso- 
lutions argues that if any fees should be 
awarded, a cost-plus rate should apply. 


7 50 In Dixie, we did not draw the narrow dis- 
tinction between a reasonable fee award based 
upon the use of in-house or outside counsel, and 
we have yet to address this issue in other cases. 
Indeed, in Dixie we held that in computing a 
reasonable attorney fee, a district court should 
consider, among other things, whether the bill- 
ing rate is consistent with the rate customarily 
charged in the locality for similar services and 
that it should consider any other circumstances 
which it deems necessary. See Dixie, 764 P.2d at 
990. 


[16][17] 7 5 1 Courts that have considered what 
is a reasonable attorney fee award for services of 
in-house counsel have, in some cases, awarded 
fees using a cost-plus rate.FN7 Other courts have 
employed a market-rate formula.FN8 We are con- 
vinced that a cost-plus rate is the more reason- 
able measure of attorney fees to in-house coun- 
sel, and is consistent with the public policy that 
the basic purpose of attorney fees is to indem- 
nify the prevailing party and not to punish the 
losing party by allowing the winner a windfall 
profit. See Jones, Waldo, 923 P.2d at 1375 (indi- 
cating attorney fee awards are means to " 'vindi- 
cate personal claims' " rather than means to " 
'generate fees' " (quoting Falcone v. Internal 
Revenue Sew., 714 F.2d 646, 648 (6th 
Cir. 1983))). 


FN7. See, e.g., PPG, 840 F.2d at 1570; 
Goodrich, 733 F.2d at 1579; NTEU, 656 
F.2d at 853; Lacer v. Navajo County, 
141 Ariz. 392, 687 P.2d 400, 404 
(Ct.App. 1984). 


FN8. See, e.g., Central States, 76 F.3d at 
115-16; Milgard, 761 F.2d at 558 (indi- 
cating modern trend is to award attorney 
fees for in-house counsel based on the 
"market rate"); Environmental Defense 
Fund v. EPA, 672 F.2d 42, 50 
(D.C.Cir. 1982); see also Blum v. Sten- 
son, 465 U.S. 886, 892-96, 104 S.Ct. 
1541, 1545-47, 79 L.Ed.2d 891 (1984) 
(indicating reasonable attorney fees un- 
der federal statute are to be calculated 
according to prevailing market rates in 
relevant community, not according to 
cost of providing legal services, regard- 
less of whether prevailing party is repre- 
sented by private profit-making attor- 
neys or nonprofit legal aid organiza- 
tions). 


[18][19] 7 52 To assist the district court on re- 
mand, we set forth general guidelines to be con- 
sidered in making such an award. Fees for in- 
house counsel are limited to consideration actu- 
ally paid or for which the party is obligated, cal- 
culated using a cost-plus rate and taking into 
account (1) the proportionate share of the party's 
attorney salaries, including benefits, which are 
allocable to the case based upon the time ex- 
pended, plus (2) allocated shares of the overhead 
expenses, which may include the costs of office 
space, support staff, office equipment and sup- 
plies, law library and continuing legal education, 
and similar expenses. See Lacer, 687 P.2d at 
404. The party seeking recovery of fees has the 
burden of proving these amounts. 


7 53 Turning to the case at hand, we draw a dis- 
tinction between the attorney fees awarded by 
the arbitrator and reviewed by the district court, 
and those fees awarded by the district court for 
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post-arbitration proceedings. The scope of re- 
view differs. 


"1108 [20] 7 54 We look first to the arbitrator's 
award of attorney fees, totaling $1 15,000. In 
Buzas we stated that the role of a district court 
and this court in the review of an arbitrator's fac- 
tual finding is severely limited. See Buzas Base- 
ball, Inc. v. Salt Lake Trappers, Inc., 925 P.2d 
941, 948 (indicating trial court "does not sit to 
hear claims of factual or legal error by an arbi- 
trator as an appellate court does in reviewing 
decisions of lower courts"). Indeed, "whether 
the [district or this] court agrees with the arbitra- 
tor's judgment is irrelevant, as long as the arbi- 
trator construed and applied the [attorney fees 
provision of the] contract in an arguably reason- 
able manner and acted within the scope of his 
authority." Intermountain Power Agency v. Un- 
ion Pac. R.R. Co., 961 P.2d 320, 323. Because 
the issue of attorney fees was clearly submitted 
to the arbitrator, and because the arbitrator rea- 
sonably applied the attorney fee provisions in 
the Agreement and acted within the authority 
delegated to him by the parties, we will not dis- 
turb this portion of the award. 


[21][22] 7 55 Next, we turn to the district court's 
award of post-arbitration attorney fees totaling 
$29,987.50. We review the district court's award 
of attorney fees under an abuse of discretion 
standard. See Dixie, 764 P.2d at 991. Because 
the district court did not apply the rule of law 
relating to the proper measure of attorney fees 
recoverable by a nonlegal organization for the 
use of in-house counsel, we vacate that portion 
of the attorney fees award and remand the case 
to the district court to redetermine post- 
arbitration attorney fees for in-house counsel 
consistent with this opinion. 


7 56 Finally, we address BYU's request for at- 
torney fees on appeal. BYU has prevailed in this 
action, and therefore, we award it reasonable 
attorney fees incurred in this appeal, the amount 
to be determined by the trial court on remand, 


using the cost-plus rate. 


CONCLUSION 


7 57 In sum, we affirm the district court's denial 
of Softsolutions' motion to vacate or modify the 
arbitration award, and grant of BYU's motion to 
confirm the arbitration award. Moreover, we 
hold that attorney fees are recoverable for the 
services of in-house counsel of nonlegal entities 
when otherwise provided for by contract, statute, 
or other rule of law. The district court properly 
concluded that attorney fees were recoverable in 
this instance for the services performed by 
BYU's in-house counsel. Although the arbitrator 
did not calculate attorney fees under a cost-plus 
rate, given the trial court and this court's narrow 
scope of review on this issue, we do not disturb 
the arbitrator's attorney fee award. However, 
given our broader scope to review the trial 
court's post-arbitration fee award, we hold that 
the court exceeded its discretion in computing 
the attorney fee award by using a market-rate 
formula rather than a cost-plus rate. As such, we 
vacate that portion of the attorney fee award and 
remand to the district court for the limited pur- 
pose of calculating post-arbitration attorney fees, 
including those fees incurred on appeal, in ac- 
cord with this opinion. 


7 58 Chief Justice HOWE, Associate Chief Jus- 
tice RUSSON, Justice DURHAM, and Judge 
ORME concur in Justice WILKINS' opinion. 
7 59 Having disqualified himself, Justice 
DURRANT does not participate herein; Court of 
Appeals Judge GREGORY K. ORME sat. 
Utah,2000. 
Softsolutions, Inc. v. Brigham Young University 
1 P.3d 1095, 396 Utah Adv. Rep. 14, 2000 UT 
46 
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M/cst L~IW 
U.C.A. 1953 # 78A-4-103 Page 1 


Formerly cited as UT ST $ 78-2a-3 


West's Utah Code Annotated Currentness 
Title 78A. Judiciary and Judicial Administration (Refs & Annos) 
"EI Chapter 4. Court of Appeals 
+ 5 78A-4-103. Court of Appeals jurisdiction 


(1) The Court of Appeals has jurisdiction to issue all extraordinary writs and to issue all writs and process 
necessary: 


(a) to carry into effect its judgments, orders, and decrees; or 


(b) in aid of its jurisdiction. 


(2) The Court of Appeals has appellate jurisdiction, including jurisdiction of interlocutory appeals, over: 


(a) the final orders and decrees resulting from formal adjudicative proceedings of state agencies or ap- 
peals from the district court review of informal adjudicative proceedings of the agencies, except the 
Public Service Commission, State Tax Commission, School and Institutional Trust Lands Board of 
Trustees, Division of Forestry, Fire and State Lands actions reviewed by the executive director of the 
Department of Natural Resources, Board of Oil, Gas, and Mining, and the state engineer; 


(b) appeals from the district court review of 


(i) adjudicative proceedings of agencies of political subdivisions of the state or other local agencies; 
and 


(ii) a challenge to agency action under Section 636-3-602; 


(c) appeals from the juvenile courts; 


(d) interlocutory appeals from any court of record in criminal cases, except those involving a charge of 
a first degree or capital felony; 


(e) appeals from a court of record in criminal cases, except those involving a conviction or charge of a 
first degree felony or capital felony; 


(f) appeals from orders on petitions for extraordinary writs sought by persons who are incarcerated or 
serving any other criminal sentence, except petitions constituting a challenge to a conviction of or the 
sentence for a first degree or capital felony; 


O 2009 Thomson ReutersIWest. No Claim to Orig. US Gov. Works. 







U.C.A. 1953 # 78A-4-103 


(g) appeals from the orders on petitions for extraordinary writs challenging the decisions of the Board 
of Pardons and Parole except in cases involving a first degree or capital felony; 


(h) appeals from district court involving domestic relations cases, including, but not limited to, divorce, 
annulment, property division, child custody, support, parent-time, visitation, adoption, and paternity; 


(i) appeals from the Utah Military Court; and 


(j) cases transferred to the Court of Appeals from the Supreme Court. 


(3) The Court of Appeals upon its own motion only and by the vote of four judges of the court may cer- 
tify to the Supreme Court for original appellate review and determination any matter over which the Court 
of Appeals has original appellate jurisdiction. 


(4) The Court of Appeals shall comply with the requirements of Title 63G, Chapter 4, Administrative 
Procedures Act, in its review of agency adjudicative proceedings. 


Laws 2008, c. 3, $ 350, eff. Feb. 7, 2008; Laws 2008, c. 382, $ 2210, eff. May 5,2008. 


HISTORICAL AND STATUTORY NOTES 


Laws 2008, c. 3, $ 1476, provides: 


"Section 1476. Coordinating H.B. 78 with H.B. 63--Superseding amendments. 


"If this H.B. 78 and H.B. 63, Recodification of Title 63 State Affairs in General, both pass, it is the intent 
of the Legislature that the amendments in this H.B. 78 supersede the amendments to the same sections in 
H.B. 63, except that the section renumbering and internal cross references to Title 63 in H.B. 63 super- 
sede and shall replace the section numbering and references to Title 63 in H.B. 78 when the Office of 
Legislative Research and General Counsel prepares the Utah Code database for publication." 


Composite section by the Office of Legislative Research and General Counsel of Laws 2008, c. 3, $ 350 
and Laws 2008, c. 382, $2210. 


Prior Laws: 


Laws 1986, c. 47, $46. 


Laws 1987, c. 161, $304. 


Laws 1988, c. 73, $ 1. 
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U.C.A. 1953 # 78A-4-103 


Laws 1988, c. 210, $ 141 


Laws 1988, c. 248, $8. 


Laws 1990, c. 80, $5. 


Laws 1990, c. 224, $3. 


Laws 1991, c. 268, $22. 


Laws 1992, c. 127, $ 12. 


Laws 1994, c. 13, $45. 


Laws 1995, c. 299, $47. 


Laws 1996, c. 159, $ 19. 


Laws 1996, c. 198, $49. 


Laws 2001, c. 255, $20. 


Laws 2001, c. 302, $2. 


CROSS REFERENCES 


Military court, see $$ 39-6-15 and 39-6-16. 


U.C.A. 1953 $78A-4-103, UT ST $78A-4-103 


Current through 2008 Second Special Session, including results from the November 2008 General Elec- 
tion. 


Copr (c) 2008 Thomson Reuters~West. No claim to orig. U.S. govt. 
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Prepared and Submitted by: Fikel  DllSTWIGY 601RT 
Greggory J. Savage (598 8) Third Judiciat District 


Matthew N. Evans (705 1) 
RAY QUINNEY & NEBEKER P.C. 


SEP 3 O 2008 


36 South State Street, Suite 1400 LAME COUNTY 


Salt Lake City, Utah 841 11 
Telephone: (801) 532-1500 
Facsimile: (801) 532-7543 


Attorneys for Thoinas G. Hicks, 111 


IN THE THIRD JUDICIAL DISTRICT COURT 
SALT LAKE COUNTY, STATE OF UTAH 


Petitioner, 


THOMAS G. HICKS, 111, 


DIRECTING REHEARING 


ORDER AND JUDGMENT VACATING 
ARBITRATION AWARD AND 


v. 


UBS FINANCIAL SERVICES, INC., 


Before the Court is Petitioner Thomas G. Hicks, 111's ("Hicks") Motion to Vacate 


Civil No. 080901999 


Respondent. 


Arbitration Award and Respondent UBS Financial Services, Inc.'s ("UBS") Motion for 


Surmnary Confirmation of Arbitration Award. The Court heard oral argument on both 


Motions on June 13,2008. Based on the filings of the parties and the oral arguments of 


counsel, and the Court being otherwise infonned in the premises, on July 8,2008, the 


Court issued a Memorandum Decision. As set forth more specifically in the 


Memorandum Decision, the Court finds that in the underlying arbitration proceeding, 


Judge Robert Faust 







Hicks was denied critical discovery; denied the opportunity to present material evidence; 


and denied the opportunity to adequately cross-examine witnesses, all of which 


substantially prejudiced Hicks' rights during the arbitration proceeding. 


Accordingly, the Court hereby ORDERS, ADJUDGES AND DECREES that 


UBS's Motion for Summary Confirmation of Arbitration Award is denied and Hicks' 


Motion to Vacate Arbitration Award is granted. The award in the arbitration proceeding 


I is hereby vacated and this matter is to be set for a rehearing before the Arbitration Panel. 


DATED this day of September, 2008. 


1 


APPROVED AS TO FORM: 


The rehearing shall be conducted in a manner that will not again prejudice Hicks' rights 


and otherwise comports with Utah Code Ann. § 78B-11-116 (formerly 78-3 la-1 16). 


/&A- 
Stephen P. Horvat 
Attovrzey fov Respondent 








M/cst L~IW 
U.C.A. 1953 # 78B-11-110 Page 1 


Formerly cited as UT ST 5 78-3 la-1 10 


West's Utah Code Annotated Currentness 
Title 78B. Judicial Code 
"EI Chapter 11. Utah Uniform Arbitration Act (Refs & Annos) 
+ 5 78B-11-110. Initiation of arbitration 


(1) A person initiates an arbitration proceeding by giving notice in a record to the other parties to 
the agreement to arbitrate in the agreed manner between the parties or, in the absence of agree- 
ment, by certified or registered mail, return receipt requested and obtained, or by service as au- 
thorized for the commencement of a civil action. The notice must describe the nature of the con- 
troversy and the remedy sought. 


(2) Unless a person objects for lack or insufficiency of notice under Subsection 78B- 1 1 - 1 16(3) 
not later than the beginning of the arbitration hearing, the person, by appearing at the hearing, 
waives any objection to lack of or insufficiency of notice. 


Laws 2008, c. 3, 5 1204, eff. Feb. 7, 2008. 


HISTORICAL AND STATUTORY NOTES 


Uniform Law 


This section is similar to 5 9 of the Uniform Arbitration Act (2000). See Volume 7, Pt. I Uniform 
Laws Annotated, Master Edition, or ULA Database on Westlaw. 


Prior Laws: 


Laws 2002, c. 326, 5 10. 
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U.C.A. 1953 # 78B-11-110 


LIBRARY REFERENCES 


Arbitration -23.1, 23.3(2). 
Westlaw Key Number Searches: 33k23.1; 33k23.3(2) 
C. J. S. Arbitration 5 36. 


Current through 2008 Second Special Session, including results from the November 2008 Gen- 
eral Election. 


Copr (c) 2008 Thomson ReutersIWest. No claim to orig. U.S. govt. 
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U.C.A. 1953 # 78B-11-118 


Formerly cited as UT ST 5 78-3 la-1 16 


West's Utah Code Annotated Currentness 
Title 78B. Judicial Code 


Chapter 1 1. Utah Uniform Arbitration Act (Refs & Annos) 


5 78B-11-116. Arbitration process 


(1) An arbitrator may conduct an arbitration in a manner the arbitrator considers appropriate for a 
fair and expeditious disposition of the proceeding. The authority conferred upon the arbitrator 
includes the power to hold conferences with the parties to the arbitration proceeding before the 
hearing and, among other matters, determine the admissibility, relevance, materiality, and weight 
of any evidence. 


(2) An arbitrator may decide a request for summary disposition of a claim or particular issue: 


(a) if all interested parties agree; or 


(b) upon request of one party to the arbitration proceeding if that party gives notice to all other 
parties to the proceeding, and the other parties have a reasonable opportunity to respond. 


(3) If an arbitrator orders a hearing, the arbitrator shall set a time and place and give notice of the 
hearing not less than five days before the hearing begins. Unless a party to the arbitration 
proceeding makes an objection to lack or insufficiency of notice not later than the beginning of 
the hearing, the party's appearance at the hearing waives the objection. Upon request of a party to 
the arbitration proceeding and for good cause shown, or upon the arbitrator's own initiative, the 
arbitrator may adjourn the hearing from time to time as necessary but may not postpone the 
hearing to a time later than that fixed by the agreement to arbitrate for making the award unless 
the parties to the arbitration proceeding consent to a later date. The arbitrator may hear and 
decide the controversy upon the evidence produced although a party who was duly notified of 
the arbitration proceeding did not appear. The court, on request, may direct the arbitrator to 
conduct the hearing promptly and render a timely decision. 


(4) At a hearing under Subsection (3), a party to the arbitration proceeding has a right to be 
heard, to present evidence material to the controversy, and to cross-examine witnesses appearing 
at the hearing. 


(5) If an arbitrator ceases or is unable to act during the arbitration proceeding, a replacement 
arbitrator must be appointed in accordance with Section 78B-11-112 to continue the proceeding 
and to resolve the controversy. 







U.C.A. 1953 # 78B-11-118 


CREDIT(S) 


Laws 2008, c. 3, 5 1210, eff. Feb. 7, 2008. 


HISTORICAL AND STATUTORY NOTES 


Uniform Law 


This section is similar to 5 15 of the Uniform Arbitration Act (2000). See Volume 7, Pt. I 
Uniform Laws Annotated, Master Edition, or ULA Database on Westlaw. 


Prior Laws: 


Laws 1985, c. 225. 


Laws 2002, c. 326, 5 16. 


Current through 2008 Second Special Session. 


Copr (c) 2008 Thomson ReutersIWest. No claim to orig. U.S. govt. 
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U.C.A. 1953 # 78B-11-116 


Formerly cited as UT ST 5 78-3 1 a- 1 18 


West's Utah Code Annotated Currentness 
Title 78B. Judicial Code 


Chapter 1 1. Utah Uniform Arbitration Act (Refs & Annos) 


(1) An arbitrator may issue a subpoena for the attendance of a witness and for the 
production of records and other evidence at any hearing and may administer oaths. A 
subpoena must be served in the manner for service of subpoenas in a civil action and, 
upon motion to the court by a party to the arbitration proceeding or the arbitrator, 
enforced in the manner for enforcement of subpoenas in a civil action. 


(2) In order to make the proceedings fair, expeditious, and cost-effective, upon request of 
a party to or a witness in an arbitration proceeding, an arbitrator may permit a deposition 
of any witness to be taken for use as evidence at the hearing, including a witness who 
cannot be subpoenaed for or is unable to attend a hearing. The arbitrator shall determine 
the conditions under which the deposition is taken. 


(3) An arbitrator may permit any discovery the arbitrator decides is appropriate in the 
circumstances, taking into account the needs of the parties to the arbitration proceeding 
and other affected persons and the desirability of making the proceeding fair, expeditious, 
and cost-effective. 


(4) If an arbitrator permits discovery under Subsection (3), the arbitrator may order a 
party to the arbitration proceeding to comply with the arbitrator's discovery-related 
orders, issue subpoenas for the attendance of a witness and for the production of records 
and other evidence at a discovery proceeding, and take action against a noncomplying 
party to the extent a court could if the controversy were the subject of a civil action in this 
state. 


(5) An arbitrator may issue a protective order to prevent the disclosure of privileged 
information, confidential information, trade secrets, and other information protected from 
disclosure to the extent a court could if the controversy were the subject of a civil action 
in this state. 


(6) All laws compelling a person under subpoena to testify and all fees for attending a 
judicial proceeding, a deposition, or a discovery proceeding as a witness apply to an 
arbitration proceeding as if the controversy were the subject of a civil action in this state. 


(7) The court may enforce a subpoena or discovery-related order for the attendance of a 
witness within this state and for the production of records and other evidence issued by 
an arbitrator in connection with an arbitration proceeding in another state upon conditions 
determined by the court so as to make the arbitration proceeding fair, expeditious, and 
cost-effective. A subpoena or discovery-related order issued by an arbitrator in another 
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U.C.A. 1953 # 78B-11-116 Page 2 


state must be served in the manner provided by law for service of subpoenas in a civil 
action in this state and, upon motion to the court by a party to the arbitration proceeding 
or the arbitrator, enforced in the manner provided by law for enforcement of subpoenas in 
a civil action in this state. 


(8) Upon stipulation of the parties, or where a statute or the written agreement of the 
parties provides that discovery shall be conducted in accordance with the Rules of Civil 
Procedure, an attorney may issue a subpoena for the attendance of a witness and for the 
production of records and other evidence at any hearing. A subpoena must be served in 
the manner for service of subpoenas in a civil action and, upon motion to the court by a 
party to the arbitration proceeding, enforced in the manner for enforcement of subpoenas 
in a civil action. 


Laws 2008, c. 3, 5 1212, eff. Feb. 7, 2008 


HISTORICAL AND STATUTORY NOTES 


Uniform Law 


This section is similar to 5 17 of the Uniform Arbitration Act (2000). See Volume 7, Pt. I 
Uniform Laws Annotated, Master Edition, or ULA Database on Westlaw. 


Prior Laws: 


Laws 1985, c. 225. 


Laws 2002, c. 326, 5 18. 


Laws 2005, c. 100, 5 1. 


CROSS REFERENCES 


Confidential versus public information, Government Records Access and 
Management Act, see 5 63-2-101 et seq. 


Current through 2008 Second Special Session. 
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Formerly cited as UT ST 5 78-3 la-124 


West's Utah Code Annotated Currentness 
Title 78B. Judicial Code 


Chapter 1 1. Utah Uniform Arbitration Act (Refs & Annos) 


5 78B-11-124. Vacating an award 


(1) Upon motion to the court by a party to an arbitration proceeding, the court shall 
vacate an award made in the arbitration proceeding if: 


(a) the award was procured by corruption, fraud, or other undue means; 


(b) there was: 


(i) evident partiality by an arbitrator appointed as a neutral arbitrator; 


(ii) corruption by an arbitrator; or 


(iii) misconduct by an arbitrator prejudicing the rights of a party to the arbitration 
proceeding; 


(c) an arbitrator refused to postpone the hearing upon showing of sufficient cause for 
postponement, refused to consider evidence material to the controversy, or otherwise 
conducted the hearing contrary to Section 78B-11-116, so as to substantially prejudice 
the rights of a party to the arbitration proceeding; 


(d) an arbitrator exceeded the arbitrator's authority; 


(e) there was no agreement to arbitrate, unless the person participated in the arbitration 
proceeding without raising an objection under Subsection 78B- 1 1 - 1 16(3) not later than 
the beginning of the arbitration hearing; or 


(f) the arbitration was conducted without proper notice of the initiation of an arbitration 
as required in Section 78B-11-110 so as to substantially prejudice the rights of a party 
to the arbitration proceeding. 


(2) A motion under this section must be filed within 90 days after the movant receives 
notice of the award pursuant to Section 78B- 1 1 - 120 or within 90 days after the movant 
receives notice of a modified or corrected award pursuant to Section 78B-11-121, unless 
the movant alleges that the award was procured by corruption, fraud, or other undue 
means, in which case the motion must be made within 90 days after the ground is known 
or by the exercise of reasonable care would have been known by the movant. 


(3) If the court vacates an award on a ground other than that set forth in Subsection (l)(e), 
it may order a rehearing. If the award is vacated on a ground stated in Subsection (l)(a) 







or (b), the rehearing must be before a new arbitrator. If the award is vacated on a ground 
stated in Subsection (l)(c), (d), or (f), the rehearing may be before the arbitrator who 
made the award or the arbitrator's successor. The arbitrator must render the decision in 
the rehearing within the same time as that provided in Subsection 78B-11-120(2) for an 
award. 


(4) If the court denies a motion to vacate an award, it shall confirm the award unless a 
motion to modify or correct the award is pending. 


Laws 2008, c. 3, 5 1218, eff. Feb. 7, 2008. 


HISTORICAL AND STATUTORY NOTES 


Uniform Law 


This section is similar to 5 23 of the Uniform Arbitration Act (2000). See Volume 7, Pt. I 
Uniform Laws Annotated, Master Edition, or ULA Database on Westlaw. 


Prior Laws: 


Laws 2002, c. 326, 5 24. 


CROSS REFERENCES 


Office of property rights ombudsman, arbitration or mediation of takings or eminent 
domain disputes, see 5 13-43-204. 


Current through 2008 Second Special Session. 
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U.C.A. 1953 # 78B-11-126 


Formerly cited as UT ST 5 78-3 la-126 


West's Utah Code Annotated Currentness 
Title 78B. Judicial Code 
"td Chapter 11. Utah Uniform Arbitration Act (Refs & Annos) 
+ 5 78B-11-126. Judgment on award--Attorney fees and litigation expenses 


(1) Upon granting an order confirming, vacating without directing a rehearing, modifying, or 
correcting an award, the court shall enter a judgment conforming to the award. The judgment 
may be recorded, docketed, and enforced as any other judgment in a civil action. 


(2) A court may allow reasonable costs of the motion and subsequent judicial proceedings. 


(3) On application of a prevailing party to a contested judicial proceeding under Section 78B-11- 
123, 78B- 1 1 - 124, or 78B- 1 1- 125, the court may add reasonable attorney fees and other reason- 
able expenses of litigation incurred in a judicial proceeding after the award is made to a judg- 
ment confirming, vacating without directing a rehearing, modifying, or correcting an award. 


Laws 2008, c. 3, 5 1220, eff. Feb. 7, 2008. 


HISTORICAL AND STATUTORY NOTES 


Uniform Law 


This section is similar to 5 25 of the Uniform Arbitration Act (2000). See Volume 7, Pt. I Uni- 
form Laws Annotated, Master Edition, or ULA Database on Westlaw. 


Prior Laws: 


Laws 2002, c. 326, 5 26. 


LIBRARY REFERENCES 


Arbitration -72.3, 62, 42. 
Westlaw Key Number Searches: 33k72.3; 33k62; 33k42. 
C.J.S. Arbitration $ 5  118, 120, 179 to 183. 
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RESEARCH REFERENCES 


ALR Library 


60 A.L.R.5th 669, Awarding Attorneys' Fees in Connection With Arbitration. 


U.C.A. 1953 5 78B-11-126, UT ST 5 78B-11-126 


Current through 2008 Second Special Session, including results from the November 2008 Gen- 
eral Election. 
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J-- -- - - -- -- - - 


FORM U-4 
UNIFORM APPLICATION FOR SECURITIES INDUSTRY REGISTRATION 


OR TRANSFER 
U 4  - GENERAL INFORMATION 


First name: Middle Name: Last Name: Suffix: 
THOMAS GEORGE HICKS I11 
Firm CRD#: Firm Name: Employment Date CRD Branch#: 
8174 PAINEWEBBER INCORPORATED (MMIDD/YWY): 


09/14/2000 
Billing Code: Applicant CRD#: Applicant SSN: 
FPO 1345334 055-54-3077 
Employment Street Address 1: Employment Street Address 2: 
170 SOUTH MAIN STREET SUITE 625 
City: State: Country: Postal Code: 
SALT LAKE CrPl Utah USA 84101 


DUAL REGISTRATION 


A. Will applicant maintain registration with another Broker Dealer not under eyes G N ~  common ownership or control with the firm named above? 
B. Will applicant maintain registration with another Investment Adviser not under fly,, 6 No 
common owners hi^ or control with the firm named above? 


By selecting this option, you represent that you are submitting or promptly will submit to 
the CRDIPD Department the hard copy fingerprint cards via U.S. Mail' or delivery service 
as required by NASD Rule 1140. 
Fingerprint card barcode 9923926217 (Optional) 


By selecting this option, I affirm that: 
Applicant has been continuously employed by the firm listed in the General Information 


section in an unregistered capacity since the last submission of a fingerprint card; 
Applicant is applying for registration with a Fingerprint Exempt firm; 
Applicant has submitted a fingerprint card through a CRD approved electronic method; 


or 
A ~ ~ l i c a n t  is a foreian-national {not U.S. citizen or domiciled abroad). 


U4 - AFFILIATED FIRMS 


Will applicant maintain registration with firrn(s) under common ownership or control with the . . 
filing hrm? 11 1f Yes, Please fill in the details to Indicate a request for registration w i t h  additional firm(s). 11 


I 
I 
I 


-- - 


eyes @No - 
U4 - SRO REGISTRATIONS 


Check appropriate SRO Registration requests. 
Qualifying examinations will be automatically scheduled if needed. If you are only 
scheduling or re-scheduling an  exam, skip this  item and complete the  Examination 
Requests section. 







I 
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- - - - -- 
REGISTRARON CATEGORY 
OP - Registered Options Principal 


TR - Securities Trader (S7) 


TS - Trading Supervisor (57) 


S U  - General Securities Sales 
Supervisor (S9 and S10) 
BM - Branch Office Manager (S9 and 
S10) 
S M  - Securities Manager (S12) 


REGISTRATION CATEGORY 


Representative (S22) 


FA - Foreign Associate 


FN - Financial and Operations 
Principal (S27) 


REGISTRATION CATEGORY 


Ir:n11000[7000 ~ ~ ~ r I ~ ~ ~ ~ ~ I ~ ~ ~ ~  
l ~ ~ ~ ~ S E 1 / ~ ~ l G E $ % E l L X I / T S E ]  ~ ~ ~ 1 r ~ o L 1 [ I ~ ~ ~ ~ r ~  


Dealer/Financial and Operations 
Principal (S28) 
DP - Direct Participation Program 
Principal (S39) 
OR - Options Representative (542) 
MR - Municipal Securities 
,Representative (S52) 


/l//n~~/n(rl ~~Ir1rl~lrl~~1n~i 
MP - Municipal Securities Principal 
(S53) 
CS - Corporate Securities 
Representative (S62) 


r l n n ~ ~ n l q ~ r \  
RG - Government Securities 
.Representative (S72) 
REGISTRATION CATEGORY 1~JNYSERAM~~IPCXI/CBOE//CHXI(PHUC/IISEI 
PG - Government Securities Principal ImIlI(nmrIn/I)IIn 
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Securities Registered Representative 


AM - Allied Member 


AP - Approved Person 
ImIIurOnllllin 


LE - Securities Lending 
.iiirilsnnnuG 


Representative 


REGISTRATION CATEGORY. 
ILS - Securities Lending Supervisor 


ME - Member Exchange 


FE - Floor Employee 


OF - Officer 


I N n s d ~ ~ ~ ! ~ ~ I ~ ( C H X I ~ ~ [  
~ ~ 1 ~ ~ n l l n / 1 / ) ~ r l  
n ~ ~ ~ / ~ n 1 ~ n n ~  ~1riri;-l~~/nn~1n0 


CO - Compliance Official (S14) 
oli~iiIOOL_linOn 


CF - Compliance Official Specialist 
(S14A) 
PM - Floor Member Conducting Public 
Business 
PC - Floor Clerk Conducting Public 
Business 


U4 - JURISDICTION 


Check @ appropriate jurisdiction for AG (Broker Dealer Agent) registration. 


1URISDICTION AG IA 


Alabama ti r: 
Alaska F 


3~ 


Arizona .p 1-1 
Arkansas i-7 Ti 
California - E i ; 
Colorado Ei ;i 
Connecticut Z E 
Delaware p. C 
District of 2 i3 
Columbia 
Florida g 
Georgia I/; 5 - 
Hawaii R 5 
Idaho 8 ;7 


JURISDICTION AG IA 


Illinois B f7 


Indiana . r: r'; 
Iowa TI -C 
Kansas P r7: 
Kentucky - - 


I...: !-i 


Louisiana jq Y: 
Maine E iTi 


T: Maryland 
r, Massachusetts C . ., 


Michigan G i7 
Minnesota W L. 
Mississippi E T. 
Missouri i? ri 


JURISDICTION AC IA 


Montana 5 
Nebraska -2 C 
New Jersey W C 
New 
Hampshire 
New Mexico 'E 
New York a D 
Nevada B 
North Carolina B C. 
North Dakota ri. rZ: 
Ohio & C: 
Oklahoma G t;;i --.. 


Oregon E D 
Pennsylvania E C; 


JURISDICIZON AG IA 


Puerto Rico iTi 
Rhode Island I7 C 
South n TI 
Carolina 
South Dakota E Z 
Tennessee G O 
Texas Ei g 
Utah E C: 
Vermont E! I3 
Virglnia El i7 
Washington El E 
West Virginia D E 
Wisconsin il E 
Wyoming E E 
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-- - -. 


U4 - EXAMINATION REQUESTS 
13. Complete this item below only if you are scheduling or rescheduling an exam, or 
continuing education session. 


S106 
;'; S22 = S201 


S66 
S14A fTi s53 


Signature lbf ~ ~ ~ r o ~ # a t e & g n a t o r y  


e of ~pprdpriate Signatory 
FORM U-4 


UNIFORM APPLICATION FOR SECURITIES INDUSTRY REGISTRATION 
OR TRANSFER 


U4 - PERSONAL INFORMATION 
Firm CRD # Social Security # Applicant's CRD# 


E U4 - EMPLOYMENT HISTORY I 


8174 055-54-3077 1345334 
First Name Middle Name Last Name 
THOMAS GEORGE HICKS 
Suffix Date of Birth (MM/DD/YWY) 
I11 03/23/1956 
State/Province of Birth Country of Birth Sex 
NEW YORK 8 Male Female 
Height (R) 


- -. Height (in) Weight ( ~ b s )  
6 2 180 
Hair Color Eye Color 
BROWN HAZEL 


U4 - OTHER NAMES 


.]Suffix] 
1- 
./ 


First Name 
TOM 
THOMAS 


Middle Name  HICKS 
I G  1 


U4 - RESIDENTIAL HISTORY 


Last Name 


HICKS 


.Zip] 
-1 


country 
STATES 


'm) l q T ] l s t r e e t  (DO not use a P.O.BDX) city 
l o l / l s 9 2 i ~ ~ ~ ~ ~ j u ~ n ~ ~  







/' -\, 
I 
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-- 


U4 - OTHER BUSINESS 
Are you curre-ntly engaged in any other business either as a proprietor, partner, officer, 
director, employee, trustee, agent or otherwise? (please exclude non investment-related 
activity which is exclusively charitable, civic, religious or fraternal and is recognized as tax 
exempt.) I f  YES, please provide the following details: the name of the other business, whether 
the business is investment-related, the address of the other business, the nature of the other 
business, your position, title, or relationship with the other business, the start and end dates of 
your relationship, the approximate number of hours/month devoted to the other business, the 
number of hours devoted to the other business during securities trading hours, and briefly 
describe your duties relating to the other business. 


@yes  NO 
APARTMENTS 


- 
Signature of /rppropriatk. ~ighatory 


- 


&h - - 
Type or Print hame of ~bbropi iate Signatory 


FORM U-4 
UNIFORM APPLICATION FOR SECURITIES INDUSTRY REGISTRATION 


OR TRANSFER 
U4 - DISCLOSURE QUESTIONS 


TF THE ANSWER TO ANY CF THE FOLLOWING QUESTIONS I S  'YES' AND YOU CANNOT U R C I Z E  THE 
CERTIFICRTICN IN ITEM N BEMW, COMPLETE DETAILS OF ALL EVENTS OR PROCEEDINGS ON APPROPRIATE 


DRP(S) 


REFER TO THE EXPLANATION OF TERMS SECTION OF FORM U-4 INSTRUCTIONS FOR ) 
I! EXPLANATIONS OF ITALICIZED TERMS. 11 


Criminal Disclosure 


23A. (1) Have you ever: YES NO 
(a) been convicted of or pled gullty or nolo contendere ("no contest") in a c G. 


domestic, foreign, or military court to any felony? 
(b) been charged with any felony? F ci 







. .. 
-\) - 


* 
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(2) Based upon activities that occurred while you exercised control over it, has an 
organization ever: 
(a) been convicted of or pled guilty or nolo contendere ('no contest') in a n @ domestic or foreign court to any felony? 
(b) been charged with any felony? c @ 


- . .  (1 238. (1) ~ a v e  you ever: 
(a) been convicted of or pled guilty or nolo contendere ("no contest") in a 


Q domestic, foreign, or military court to a misdemeanor involving: 
investments or an investment-related business or any fraud, false 
statements or omissions, wrongful taking of property, bribery, perjury, 
forgery, counterfeiting, extortion or a conspiracy to commit any of these 
offenses? 


(b) been charged with a misdemeanor specified in 23B(l)(a)? r3. @ 


(2) Based upon activities that occurred while you exercised control over it, has an 
organization ever: 
(a) been convicted of or pled guilty or nolo contendere ("no contest") in a 0 


domestic or foreign court to a misdemeanor specified in 23B(l)(a)? 
(b) been charged with a misdemeanor spectfied in 23B(l)(a)? G @ 


Regulatory Disciplinary Actions 
23C. Has the U.S. Securities and Exchange Commission or the Commodity Futures YES NO 


Trading Commission ever: 
(1) found you to have made a false statement or omission? t3 6 


(1 (2) found you to have been involved in a violation of its regulations or statutes? e II 
(3 )  found you to have been a cause of an investment-related business having its c 


authorization to do business denied, suspended, revoked or restricted? 
(4) entered an order against you in connection with investment-related activity? c a 
(5) imposed a civil money penalty on you, or ordered you to cease and desist a 


from any activity? 
.. -..-. .. - . . -- . -. .. --- . - -. - -. - --. - 


23D. Has any other FederaI regulatory agency or any state regulatory agency or 
foreign financial regulatory authority ever: 
(1) found you to hayemade a false statement or omission or been dishonest, O 6 


unfair or unethical? 
(2) found you to have been involved in a violation of investment-related G r;: 


regulation(s) or statute(s)? 
( 3 )  found you to have been a cause of an investment-related business having its c: 


authorizatlon to do business denied, suspended, revoked or restricted? 
(4) entered an order against you in connection with an investment-related C G 


activity? 
(5) denied, suspended, or revoked your registration or license or otherwise, by Q 


order, prevented you from associating with an investment-related business or 
restricted your activities? 


A. - . .. . _._ _ . _ _ .  -. _- .- -.. --- 
23E. Has any self-regulatory organization or commodities exchange ever: 


(1) found you to have made a false statement or omission? C ct 
(2 )  found you to have been involved in a violation of i t s  rules (other than a Ct G 


violation designated a s  a "minor rule violation" under a plan approved by the 
U.S. Securities and Exchange Commission)? 
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(3) found you to have b G 5 S  cause of an investment-related business having its 
, I; authorization to do business denied, suspended, revoked or restricted? 


(4) disciplined you by expelling or suspending you from membership, barring or 
Q 


- .- . 
suspending your association with its members, or restricting your activities? 


. - . - -..-. --- -- 
23F. Has your authorization to act as  an attorney, accountant or federal contractor c, g ever been revoked or suspended? 


. - - .- - . .- -- - - - - 
23G. Have you been notified, in writing, that you are now the subject of any: 


(1) regulatory complaint or proceeding that could result in a "yesn answer to any -. part of 23C, D or E? (If  yes, complete the Regulatory Action Disclosure 
Reporting Page.) 


(2) investigation that could result In a "yesn answer to any part of 23A, B, C, D or 
E? (If yes, complete the Investigation Disclosure Reporting Page.) 


Civil Judicial Actions 
23H. (1) Has any domestic or foreign court ever: YES NO 


I/ (a) enjoined you in connection with any investment-related activity? C F /I 
(b) found that you were involved in a violation of any investment-related O Q 


statute(s) or regulation(s)? 
(c) dismissed, pursuant to a settlement agreement, an investment-related c: 


civil action brought against you by a state or foreign financial regulatory 
authority? 


(2)  re you named in any pending investment-relat=d civil action that could f7 
result in a 'yes' answer to any part of 23H(1)? 


Customer Complaints 
231. (1) Have you ever been named as  a respondent/defendant in an investment- YES NQ 


related consumer-initiated arbitration or civil litigation which alleged that you 
were involved in one or more sales practice violations and which: 
(a) is still pending, or; 0 0 


(b) resulted in an arbitratlon award or civil judgment against you, regardless 
Q g 


of amount, or; 
(c) was settled for an amount of $10,000 or more? F C 


(2) Have you ever been the  subject of an investment-related, consumer-initiated c, 
complaint, not otherwise reported under question 231(1) above, which alleged 
that you were invoked in one or more sales practice violations, and which 
complaint was settled for an amount of $10,000 or more? 


(3) Within the past twenty four (24) months, have you been the subject of an 
investment-related, consurner-initiated written complaint, not otherwise 
reported under question 231(1) or 231(2) above, which: 
(a) alleged that you were involved in one or more sales practice violations and p, -- 


contained a claim for compensatory damages of $5,000 or more (if no 
damage amount Is alleged, t h e  complaint must be reported unless the firm 
has made a good faith determination that the damages from the alleged 
conduct would be less than $5,000), or; 


(b) alleged that you were involved in forgery, theft, misappropriation or i? G 
conversion of funds or securities? 


Terminations 
233. Have you ever voluntarily resigned, been discharged or permitted to  resign after YES NO 


allegations were made t h a t  accused you of: 
(1) violating investment-related statutes, regulations, rules, or industry standards C, gz 


of conduct? 







Ref ii: 39836108221FE22B 9/14/00 1 :47:29 PM Page 8 of 18 


- - -t2Zfraud-or-the-wrongiuI-iak-in~of mpmy? 
c=t # 


(3) failure to supervise in connection with investment-related statutes, 0 8 
regulations, rules or industry standards of conduct? 


Financial 
23K. Within the past 10 years: YES NO 


(I) have you made a compromise with creditors, filed a bankruptcy petition or 
been the subject of an involuntary bankruptcy petition? 


( 2 )  based upon events that occurred while you exercised control over it, has an 
organization made a compromise with creditors, filed a bankruptcy petition or 
been the subject of an involuntary bankruptcy petltion? 


(3) based upon events that occurred while you exercised control over it, has a c g 
broker or dealer been the subject of an involuntary bankruptcy petition, or 
had a trustee appointed, or had a direct payment procedure initiated under 
the Securities Investor Protection Act? 


. - . .. . .  ... - . - - - . . . - . . - .. . -. .. -- .- - - 
23L. Has a bonding company ever denied, paid out on, or revoked a bond for you? fi 
- . . - . - -. .. . -- -- -- ------ 
23M. Do you have any unsatisfied judgments or liens against you? i?! 91 


DISCLOSURE CERTIFICATION (OPTIONAL) 


You may only certify to the accuracy and completeness of the disclosure information in your 
file if it has been fully provided in DRP format. If DRP(s) are not on file, do not answer these 
certification boxes. Provide full details of all matters on DRP(s). All appropriate questions in 
Item 23 above must be answered, regardless of whether the certification is being utilized, 
Refer to the Form U-4 instructions for additional information on the utilization of the 
certification language. 


N. I have received a copy of my disclosure file taken from the CRD system, I acknowledge 
that all information contained therein is fully disclosed, accurate and in DRP format. I 
further certify the following: 


1. I have no new further information to add to my disclosure file. 1. E 
2. I have new information to add to my disclosure file which is reported on the 2. t 


appropriate DRP(s). 
3. I have updated information, reported on the appropriate DRP(s), which was 3. I7 


previously reported. 


(MMw@ I*?, 


Signature offippropriat8 Signatory 


htt ... /c~d-frm-Print.asp?Forrn=U4&Re£Nurn=3983610822 1 FE22B&Type=RELICENSE&FL= 911 4100 
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I 
I L, 


~ y p d  or Print Name of ~ ~ ~ r o p r i a t e  Signatory 


FORM U-4 
UNIFORM APPLICATION FOR SECURITIES INDUSTRY REGISTRATION 


OR TRANSFER 
U4 - SIGNATURE 


1. I swear or affkm that ,I have read and understand the items and instructions on this form 
and that my answers (including attachments) are true and complete to the best of my 
knowledge. I understand that I am subject to administrative, civil or criminal penalties if I 
give false or misleading answers. 


I apply for registration with the jurisdictions and SROs indicated in Item I1 as may be 
amended from time to time and in consideration of the jurisdictions and SROs receiving 
and considering my application, I submit to the authority of the jurisdictions and SROs 
and agree to comply with all provisions, conditions and covenants of the statutes, 
constitutions, certificates of incorporation, by-laws and rules and regulations of the 
jurisdictions and SROs as they are or may be adopted, or amended from time to time. I 
further agree to be subject to and comply with all requirements, rulings, orders, directives 
and decisions of, and penalties, prohibitions and limitations imposed by the jurisdictions 
and SROs, subject to right of appeal or review as provided by law. 


3. I agree that neither the jurisdictions or SROs nor any person acting on their behalf shall 
be liable to me for action taken or omitted to be taken in official capacity or in the scope 
of employment, except as otherwise provided in the statutes, constitutions, certificates of 
incorporation, by-laws or the rules and regulations of the jurisdictions and SROs. 


4. 1 authorize the jurisdictions and SROs to gke any information they may have concerning 
me to any employer or prospective employer, any federal, state or municipal agency, or 
any other SRO and I release the jurisdictions and SROs and any person acting on their 
behalf from any and all liability of whatever nature by reason of furnishing such 
information. 


5. I agree to arbitrate any dispute, claim or controversy that may arise between me and my 
firm, or a customer, or any other person, that is required to be arbitrated under the rules, 
constitutions, or by-laws-of the SROs indicated in item 11 as may be amended from time 
.to time and that any arbitration award rendered against me may be entered as a 
judgment in any court of competent jurisdiction. 


6. For the purpose of complying with the laws relating to the offer of sale of securities or 
commodities, I irrevocably appoint the administrator of each jurisdiction indicated in item 
11 as may be amended from time to time, or such other person designated by law, and 
the successors in such office, my attorney upon whom may be served any notice, process, 
pleading, subpoena or other document in any action or proceeding against me arising out 
of or in connection with the offer or sale of securities or commodities, or out of the 
violation or alleged violation of the laws of such jurisdictions. I consent that any such 
action or proceeding against me may be commenced in any court of competent 
jurisdiction and proper venue by service of process upon the appointee as If I were a 
resident of, and had been lawfully served with process in the jurisdiction. I request that a 
copy of any notice, process, pleading, subpoena or other document served hereunder be 
mailed to my current residential address as reflected in this form or any amendment 
thereto. 
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7. I consent that  t he  sewice of any process, pleading, subpoena, or  other document in any 
investigation or  administrative proceeding conducted by the SEC, CFTC or a jurisdiction or 
in any civil action in which the SEC, CFTC or a jurisdiction are  plaintiffs, o r  the notice of 
any investigation or proceeding by any SRO against the  applicant, may be made by 
personal service o r  by regular, registered or certified mail or confirmed telegram to me  a t  
my most recent business or  home address a s  reflected in this Form U-4, or any 
amendment thereto, by leaving such documents or notice at such address, o r  by any 
other legally permissible means. 


8. I authorize all my employers and any other person to  furnish t o  any  jurisdiction, SRO, 
employer, prospective employer, or any agent acting on i t s  behalf, any  information they 
have, including my creditworthiness, character, ability, business activities, educational 
background, general reputation, history of my employment and, in the  case of former 
employers, complete reasons for my termination. Moreover, I release each employer, 
former employer and each other person from any and all liability, of whatever nature, by 
reason of furnishing any  of the  above information, including tha t  information reported on 
the  Uniform Termination Notice for Securities Industry Registration (Form U-5) .  I 
recognize that  I may be  the  subject of an investigative consumer report and waive any 
requirement of notification with respect to  any investigative consumer report ordered by 
any jurisdiction, SRO, employer, o r  prospective employer. I understand that I have t h e  
right to  request complete and accurate disclosure by the  jurisdiction, SRO, employer o r  
prospective ernployer of t h e  nature and scope of the  requested investigative consumer 
report. 


9. I understand and certify tha t  the  representations in this form apply to  all employers with 
whom I seek registration a s  indicated in Items 4 and 10 of this form. I agree to  update 
this form by causing an  amendment to  be filed on a timely basis whenever changes occur 
to answers previously reported. Further, I represent that, t o  t h e  extent any information 
previously submitted is not amended, the  information provided in this form is currently 
accurate and complete, 


10. I authorize any employer or  prospective employer to  file electronically on my behalf any 
information required in this form or any amendment thereto; I certify tha t  I have 
reviewed and approved the information to  be submitted to any jurisdiction or SRO on this 
form U-4 Applicatlon. I agree that  I will review and approve all disclosure information that 
will b e  filed electronics-ilily on my behalf; I further agree to  waive any  objection t o  the  
admissibility of t he  electronically filed records in any criminal, civil, o r  administrative 
proceeding. 


Applicant or applicant's agent has  typed applicant's name under this section to at test  to the 
completeness and accuracy of this record. The applicant recognizes that  this typed name 
constitutes, in'every way, use o r  aspect, his or  her IegaIIy binding signature. 


(All applicants must execute this pag 
Date (MM/DD/YYW) 
09/14/2000 


I THE FIRM MUST COMPLETE THE FOLLOWING: 


htt ... /~~d~fr-m-Print.asp?Fonn=U4&Re~m=39836 1 0822 lFE22B&Type=RELICENSE&FL= 911 4/00 
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T O  the  best of my knowledge and belief, t he  applicant is currently bonded where required, 
and, a t  t he  time of approval, will be familiar with t he  statutes, constitution(s), rules and by- ' laws of t he  agency, jurisdcbon or SRO with which this application is being filed, and the  rules 
governing registered persons, and will be  fully qualified for the position for which application 
is belng made herein. I agree that, notwithstanding the approval of such agency, jurisdiction 
or  SRO which hereby is requested, I will not employ the  applicant in the  capacity stated herein 
without first receiving the approval of a n y  authority that  may be required by law. 


This firm has communicated with all of t h e  applicant's previous employers for the past three 
years and has  documentation on file with the  names of t h e  persons contacted and t h e  date  of 
contact. In addition, I have taken appropriate s teps to verify the accuracy and completeness 
of the  information contained in and with this application. 


I have provided the applicant an opportunity to  review the  information contained herein and 
the  applicant has approved this information and signed t h e  Form U-4. I 


Il The appropriate signatory area must be completed on ail initial, amendment or Temporary 
Registration filings. il 
The appropriate signatory area for Page 1 or Page 2 amendments consists of the date, 
signature and name lines below. 


The applicant and appropriate signatory areas for Page 3 amendments consist of t he  date, 
signature and name lines for the  appropriate signatory below and the  date, signature and 
name lines for the applicant above. 


The applicant and appropriate signatory areas  for initial or Temporary Registration filings 
consist of t he  date, signature and name lines for the  appropriate signatory below, together 
with the  attestations that  precede such lines, and the  date, signature and name lines for t he  
applicant above, together with t he  ten (10) numbered attestations that precede such lines for 
t h e  applicant. For a Temporary Registration, applicant must  also execute t h e  Temporary 
Registration Acknowledgement. 


Date (MM/DD/YYW) Name of 
09/14/2000 - BRIAN SUTHERLAHD 


Signature 


FORM U-4 
UNIFORM APPLICATION FOR SECURITIES INDUSTRY REGISTRATION 


OR TRANSFER 
1 TEMPORARY REGISTRATION ACKNOWLEDGEMENT , 
If an  applicant has been registered in a jurisdiction or Self Regulatory Organization (SRO) in 
t he  30 days prior to  the  date an application for registration is filed with t h e  Central 
Registration Depository, he or s h e  may qualify for a Temporary Registration to  condult 
securities business in that jurisdiction or SRO if this acknowledgement is executed and filed 
with t h e  Form U-4 a t  the applicants firm. 


This acknowledgement must be signed only if the applicant intends to  apply for a Temporary 
Registration while the  application for registration is under review. 11 







i' ' ,  - 
I 


I 
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I request a Temporary Registration In each jurisdiction and/or SRO requested on this Form U- 
4, while my registration with the jurisdiction(s) and/or SRO requested is under review; 


li I am requesting a Temporary Registration with the firm filing on my behalf for the jurisdiction 
and/or SRO noted in item 11 of this Form U-4; W 
I understand that I may request a Temporary Registration only in those jurisdiction(s) and/or 
SRO in which I have been registered with my prior firm within the previous 30 days; 


I understand that I may not engage in any securities activities requiring registration in a 
jurisdiction and/or SRO until I have received notice from the CRD that I have been granted a 
Temporary Registration in that jurisdiction and/or SRO; 


I agree that until the Temporary Registration has been replaced by a registration, any 
jurisdiction and/or SRO in which I have applied for registration may withdraw .the Temporary 
Registration; 


If a jurisdiction and/or SRO withdraws my Temporary Registration my application will then be 
held pending in that jurisdiction and/or SRO until its review is complete and the registration is 
granted or denied, or the application is withdrawn. 


I understand and agree that, in the event my Temporary Registration is withdrawn by a 
jurisdiction and/or SRO, I must immediately cease any securities activities requiring a 
registration in that jurisdiction and/or SRO until it grants my registration; 


I understand that by executing this Acknowledgement I am agreeing not to challenge the 
withdrawal of a Temporary Registration, however, I do not waive any right I may have in any 
jurisdiction and/or SRO with respect to any decision by that jurisdiction and/or SRO to deny 
my applicatian for registration. 


Date (MM/DD/YYW) 


4--/~a 0 
FORM U-4 


UNIFORM APPLICATION FOR SECURITIES INDUSTRY REGISTRATION 
OR TRANSFER 


1 U4 - CRIMINAL DRP 11 
No Information Filed 


-- - U 4  - REGULATORY ACTION DRP 11 
No Information Filed 


U4 - CNIL JUDICIAL DRP 
No Information Filed 
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11- 
-- 


U4TCUSTOMER-COMPLAINT DRP 


This Disclosure Reporting Page is an r INITIAL OR @AMENDED response to report details for 
affirmative responses to Ztems 231 on page 3 of Form U-4; 


. . . . . . . . .  . . .  . . . .  . - - .- -- ._-__ 
Check item(s) you are responding to: 


i Customer Complaint 


[) 231(l)(a) C 23I(l)(b) r 23I(l)(c) r 231(2) r 231(3)(a) a 231(3)(b) 


One event may result in more than one affirmative answer to the above items. Use only one 
DRP to report details related to one customer complaint. Use a separate DRP for each customer 
complaint. 


. . .  . . . . . . . .  . - - . . . . . . . . . .  - . . . . . . . . .  - - - . . - . _ _ _ _ - - _ I  


1. Customer Name(s): 
RODNEY SNOW V SHEARSON, PRUDENTIAL &THOMAS HICKS 


2. Custorner(s) State of Residence: 


' ( 1  Other state(s) of residence/detail: II 
I 


3. Employing Firm when activities occurred which led to the complaint: 


1 
4. Date Complaint was received (MM/DD/WYY): f i  ~ x a c t  C Explanation 


If not exact, provide explanation: 


5. Allegation(s) and a brief summary of events related to the allegation(s) Including dates 
when activities leading to the allegation(s) occurred: 
IN 3/89 CUENT PURCHASED FROM HICKS & SHEARSON $70,000 OF ROSWELL GEORGIA 
HOUSING AUTHORITY MULTI-FAMILY BONDS. CLIENTS ALLEGES SHEARSON & PSI 
MISREPRESENTED INVESTMENT, WAS NEGLIGENT AND IS CLAIMING LOSSES OF 
$70,000. 


6. Principal Product Type: 
- -. 


Other Product Types: 
I I 


7. Alleged Compensatory Damage Amount: 70000.00 


/I 8. IS complaint penciing?"~es @ NO II 
9. I f  the complaint is not pending, provide status: 


If status is settlement, complete questions 11 and 12; 
if status is arbitration/reparation, complete questions 13-19; 
if status is litigation, complete questions 20-27. Complete question 28 for all statuses. I 


( 1  i-: No Action Withdrawn i7 Denled 11 
/I r Settled is; Arbitration/Reparation Litigation 11 
11 10. Status Date (MM/DD/YfW): If  







I 
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- 


~ x a c t  ~x~lanai$on 
I f  not exact, provide explanation: -11- 


I 


11. Settlement Amount (If settled without Arbitration, 
Litigation or Reparation): 


112. Individual contribution Amount: 1 
I F  ARBITRATTON OR CFTC REPARATION 


13. Arbitration/Reparation claim filed with (NASD, AAA, NYSE, CBOE, CFTC, etc.) and 
Docket/Case Number: 
National Association of Securities Dealers, Inc.; 92-02473 


14. Date notice/process was served (MM/DD/YWY): 


08/17/1992 ~ x a c t r  Explanation 
I f  not exact, provide explanation: 


1 15' I s  arbitration/reparation p e n d i n g ? c ~ c s  No 


16. I f  the arbitration is not pending, what was the disposition? I Settled 
I ! 
117.  isp position Date (MM/DD/YYYY): /I 


06/15/1993 (3. ~ x a c t c  Expaanation 
I f  not exact, provide explanation: 


I 


18. Amount of Monetary Compensation (award, settlement, $45000.00 
reparation amount): 


19. Individual Contribution Amount: $ 0.00 


IF CIVIL LITIGATION 


20. Court that case.was fiied-in (include name of Federal, Military, State or Foreign Court, 
Location of Court - City or County 3-n.d State or Country, DockeYCase number). 


L 


21. Date noticejprocess was served (MM/DD/YYYY) : 


C ~ x a c t c  Explanation 
I f  not exact, provide explanation: 


I '  11 


/ 24. Disposition Date (MM/DD/YYW): 


-- 


htt ... /c~d-b-Printasp?~orm=~4&~e~urn=3 9 83 6 1 0 8  1 F E 2 2 B T L I N E F L  91 14/00 


C 


22' Is the civil litigation pend ing70~es  N o  


23. I f  the civil litigation is not pending, what was the disposition? 







- - ,, > -- -------- 
1 


# 
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I 


25. Amount of Monetary Compensation (judgment, restitution, $ 
settlement amount): 


1 


26. Individual Contribution Amount: $ 


27. If the action is currently on appeal enter date appeal filed ( M M / D D m ) :  


Exact Explanation 
If not exact, provide explanation: 


- -  


, 


28. Provide details as  to dispositions, including any limits or conditions. (Your information 
must fit within the space provided.) 
MAlTER WAS SETTLED FOR $3700.00 CASE WAS SETTLED AS A BUSINESS 
CONSIDERATION TO AVOID THE EXPENSE AND RISK OF LITIGATION. 


--- - - 


&act Explanation 
If not exact, provide explanation: 


This Disclosure Reporting Page is an CINITIAL OR RAMENDED response to report details for 
affirmative responses to Items 231 on page 3 of Form U-4; - - . . . . . .  . . . . . . . . .  .-. .. -. -.-- -.-- 
Check i t e m ( ~ )  you are responding to: 
lr i 


11 Customer ~ompia in t  11 11 Ei 231(l)(a) a 231(l)(b) a ZPI(l)(c) C 231(2) 231(3)(a) 231(3)(b) 1 
One event may result in more than one affirmative answer to  the above items. Use only one 
DRP to report details related to one customer complaint. Use a separate DRP for each customer 
complaint. 


. . . . . . . .  . . . .  . . . . . . . . . . .  . . .  - . . . . . . . . . . . . . . . .  ..... - .-. 7- 


1. Customer Name@): 
CUSTOMER ELDON MrrCHELL 


2. Customer(s) State of Residence: 


11 Other state(s) of residencejdetail: I1 
. . . .  - -- 


3. Employing Firm when activities occurred which led to the complalnt: I 
I 


4. Date Complaint was received (MM/DD/YYW): 


12/16/1991 ~ x a c t  f .  Explanation 
If not exact, provide explanation: 


11 6. Principal Product Type: 


-- - 


... htt /~ddh-Print.arp?Fom=U4&Re~um=39836108221FE22B&Typ~ELICENSE&FL= 9/14/00 


5. Allegation(s) and a brief summaw of events related to the allegation(s) including dates I 
when activities leading to the allegatlon(s) occurred: 
CUSTOMER ALLEGED FAILURE TO EXECUTE ORDER TO SELL 5,500 SHARES OF FHPC AT 


1 $26.50 ON OR ABOUT 7 17 91, RESULTING IN ALLEGED LOSS OF $48,125.00 1 
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- 


Other Product Types: 


I 


7 .  Alleged Compensatory Damage Amount: 48125.00 


" IS complaint p e n d i n p ? c ~ e r &  No 


9. If the complaint is not pending, provide status: 
I f  status is settlement, complete questions 11 and 12; 
i f  status is arbitration/reparation, complete questions 13-19; 
i f  status is litigation, complete questions 20-27. Complete question 28 for all statuses. , 


NO Action Withdrawn n Denied 11 
3 Settled Arbitration/Reparation Litigation 


10. Status Date (MM/DD/YWY): 


)I If not exact, provide explanation: I1 
11. Settlement Amount (if settled without Arbitration, 41250.00 


Litigation or Re~arationl: 


11 12. Individual Contribution Amount: -1 
I '  I1 


I F  ARBITRATION OR CFTC REPARATION 
r 


13. Arbitration/Reparation claim filed with (NASD, AAA, NYSE, CBOE, CFK, etc.) and 
Docket/Case Number: 


14. Date notice/process was served (MM/DD/YYYY): 


':xactC Explanation 
If not exact, provide explanation: 


I 
17. Disposition Date (MM/DD/YYYY): 


C exact Explanation 
If not exact, provide explanation: 


- - -  - 


1 15. 1s arbitration/reparat~onpending? c yes  NO 


16, If the arbitration is not pending, what was the disposition? 


11 18. Amount of Monetary Compensation (award, settlement. $ 
re~aration amount): 


1 


1) 19. Individual Contribution Amount: $ 11 
I '  '1 
I F  CIVIL LITIGATION 
I, .I 


htt ... /crd-~-Print..asp?Form=U4&Re~um=39836 1 0822 lFE22B&Type=RELICENSE&FL= 9/14/00 
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20. Court tha t  case was filed in (include name of Federal, Milit~StateOrFEignC6iZrt,~ 
Location of Court - City or  County and State o r  Country, Docket/Case number). 


I 


21. Date notice/process was served (MM/DD/YYW): 


~ x a c t  0 Explanation 
If not exact, provide explanation: 


1 22' Is the  civil litigation p e n d i n g ? c ~ e s r  NO 
r 11 23. If the civil litigation is not pending, what was t h e  disposition? II 


J 


24. Disposition Date (MM/DD/YYW): 


~ x a c t  zf' Explanation 
If not exact, provide explanation: I 


25. Amount of Monetary Compensation (judgment, restitution, $ 
settlement amount) : 


I 
26. Individual Contribution Amount: $ 


27. If the  action is currently on appeal enter  da te  appeal filed (MM/DD/WW): 


I=. ~ x a c t c  Expplanatlon 
If not exact, provide explanation: 


I 


128. Provide details as to dispositions, including any limits or  conditions. (Your information 1 
must  fit within t h e  space provided.) 
SETTLED. $41,250.00 WE FAILED ON THE BLOCK DESK TO PLACE THE ORDER. THE FIRM 
THEN CONTiNUED TO MISS TRADE AFTER TRADE UNnL WE REACHED 18. THE PROBLEM 
WAS NOT MISSING AT 26 1/2, THE PROBLEM WAS THE OTC DEPT. NOT FILLING AT 22, 


19,18. THE BLOCK DEPT. HAS NO RECORD OF THE ORDER. 
- -- 


U4 - TERMINATION DRP 1 
No Information Filed 


1 U4 - INVESTIGATION DRP I 
No Information Filed 


U4 - BANKRUPTCY DRP 
No Information Filed 


U4 - BOND DRP 
No Information Filed 


U4 - JUDGMENT LIEN DRP 
No Information Filed 







From: 
Sent: 
To: 
Subject: 


Registration, Compliance [Compliance-Registration Q PaineWebber.COM] 
Thursday, September 14,2000 8:13 AM 
'terry.richards Q painewebber.coml 
FORM 3080 FOR: THOMAS G HICKS 111 


n . C 5  
This ~nessage is: COMPANY CONF1.DEN'TIAL 
RE: THOMAS G HICKS I11 L 


Pleiise prixidz the registrant with the following statenlent: 
"On January 15.2001) the NASD ;~d(~pted a new rule (R~i le  3(!80) which requires nleznber firms to provide its 
registered persons with the follo\ving disclos~lre ivhencvel- tile registered persons s~ibl~llt a completed Foim Lr-4 
or amendment thereto." 


KASD Rule ?05i!. Disdctsure to Associated Persorls Lklzen Signing Form Lr-4. A member shall provide an 
associated person with the following wiirten statenient ~ivhcnever tllc associated person is askecl to sign a new or 
amended Fornl11-4. 


The Form U 3  contains a prdispute arbitration clause. I t  is in iteril 5 on page 1 of the Fonn Li-4. You should 
read illat dat~slsz niw. Before s i~n ing  Ble Fv~m U-4. you should understand the followin_e: 


(1 1 You are agreeing tb arbikate any Jispctc, clainl or controversy that may arise between you and your fiml. 01- 
a customer, or any othcr pmson, that is required to be arbitrated under the mles of the self-reg11ato1-y 
orgru~izations with which you are registerjn_r. Tllis means y ~ ~ a r e  giving up the right to sue a member: customer: 
or another associatt~~l person in cour?. including the right to n trial by jury. except as provided by the rules of the 
cubit]-ation forurn in which s claim i s  tilcd. 


(2) .4 claim alleging ernploynle~tt discriminatjon, includins a sexual ha~~~ssment claim, in violation of a statute is 
not required to be alniiratcd under NASD n~les. Such a clairn may be arbitrated at the NASD only if the parties 
h a w  a s z e d  io arl?irrilte it, eifhttr before or after tllc dispr~te arose. The rides of other arbitration forums may be 
diffirent. 


(3) .~rbitration awards are gene~;tlly final and binding: a ~ a r t ~ ' s  cbility to have a court reverse or rnodifi an 
arbin-ixtion award is very limited. 


(4) The ability c:)f the parties to o b s i ~ i c l i ) ~ n ~ n e n b ~  wit~~ess statenlents and other iiisc.overy is generally more 
Iimitccl i 11 ml?itratliln tliar~ in court proceedings. 


( 5 )  f i e  arbitratua do not have to explain ille reuonts) for their award. 


(6) The pa11eI of arbitrsltors may include arbitrators \:ha were or are affiliated with the securities industry, or 
public arbitrators. a;., ~ro'l'ided by the rules of the arbitraiion foriinl in whicll a clahn is tiled. 


(7) The ~ v l t s  of some arbitration fo~ums may impose time linlits for blin$in_e a d a i ~ n  in arbitration. In some 
cases, a clairn thut is incljgible for asbitratjon ~nny be brought in court. 







From: 
Sent: 
To: 
Subject: 


Registration, Compliance [Compliance-Registration Q PaineWebber.COM] 
Thursday, September 14,2000 8:13 AM 
'teny.richards @ painewebber.coml 
FORM 3080 FOR: THOMAS G HICKS Il l  


A . a  
This message is: COMPAYE' CONP.I.DEMTIAL 
RE: THOMAS G HICKS I11 
Plci?se providz the registrant with the follo\z;.ing sttitenlent: 
"On January IS. 2(K)O the NASD adopted a new rule (Rule 3080) which requires member firms to provide its 
registered persons ~vith the ibllotving d i sc los~~~e  whenever- h e  registered persons submit a completed Foim t.1-4 
ilr amendment thereto." 


NASD Rule 3080. Disclosure io Associated Persoms When Signing Form Lr-3. A member shall provide an 
assczciated person with the following ~viitten shtemellt whenever the associated person is asked to sign a new or 
arnerlded Fornlli-4. 


The Form U 3  contains a preciispute arbitmtion clause. It is in itan 5 on page 1 ofthe Fonn U-4. You should 
read illat clause now. Before s i~ning the Fv~m Lr-4. you should understand the followin_g: 


( 1  ) You are agreeing to arbik~te any dispilte, claim or controversy that may axarise between you and your fiml. ul- 
a crlsromer, or any other person; that is recluired to be arbitrated under the rules ofthe self-replatory 
o~-ga~~izc?ticuns wit11 which you are registering. This means yc~u are giving up the rigllt to sue a anemlm-, customer: 
01- another ;tssociat~:ut person in cc.)ul-t. including the right to n trial by jury. except as provided by the ~vlcs of the 
i ~ h i t ~ t i o n  forurn in which a clainl is tilccl. 


(,2) A clainl alleging e n p b y n i e ~ ~ t  cliscrirnination, including a sz;uual lx?l;?ssrnent claim, i11 violation of a stahlte is 
not required to be arhiiratcd under NASD rules. Such a claim may be arbitrated at the NASD only if the palties 
haw agreed LC tlihitrate it, either before or xfter the dispute arose. Thc nites of other arbitration foru~ns may be 
dift'erent. 


(3) Arbitration awards are gene~~l ly  final and bindir~g; a part?'s ability to have n court reverse or modify an 
arbitration award is \!cry limited. 


(4) Tlie ability of the puties'to ob'ti~fitli~c~z~nen~s~ witness statenlents and other discovery is generally more 
limitccl it1 arl7itration tllan in court psoccedings. 


( 5 )  The arbitraturs do not have to explain the reasonts) for their award. 


(6) The panel of arbitrators may include arbitrators who were or are affiliated with the securities indush-y, or 
public arbitrators. as provided by the n~les  of the arbitraiion forum in whicll a clahu is 'riled. 


(7) The 1111es Of S O I ~  ar17itration f ~ ~ ~ u n l s  may impose tilne limits for bringing a daiin in arbitration. In some 
cases, a claim that is ineligible for mhitration ]any be brought in court. 








1 ' .  NASD Dispute Resolution 


Ln the Matter of the Arbitxation Between 


Name of Claimantfsl 


UBS Financial Services Inc. 


I 


Thomas G. Hicks, III 


1. The undersigned parties hereby submit the present matter in controversy, as set forth in the attached 
statement of claim, answers, cross claims and all related counterclaims andfor third party claims which 
may be asserted, to arbitdon in accordance with the Constitution, By-Laws, Rules, Regulations andor 
Code of Arbitration Fbxahe of the sponsoring organization. 


2. The undersigned parties hereby state that they have read the procedures and rules of the sponsoring 
organization relating to arbitration. 


3. The undersigned parties agree that in the event a hearing is necessary, such hearing shall be held at 
a time and place as may be designated by the Director of Arbitration or the arbitratods). The undersigned 
parties further agree and understand that the arbitration will be conducted in accordance with the Constitu- 
tion, By-Laws, Rules, Regulations and/or NASD Code of Arbitration Procedure of the sponsoring 
organization. 


4. The undersigned parties fiuther agree to abide by and perform any award@) rendered pursuant to this 
Submission Agreement and further agree that a judgment and any interest due thereon may be entered 
upon such award(s) and, for these purposes, the undersigned parties hereby voluntarily consent to submit 
to the jurisdiction of any court of competent jlirisdiction which may properly enter such judgment. 


5. IN WITNEBS WHJ%REOF, the parties hereto have signed and acknowledged the foregoing Submission 
Agreement. 







Party(ies) Signature 


/ - l u r  y 
Thomas G. Hit$, III ,. \ - 
Date: 3' ( & [ D ~  


LC43A: SUBMISSION AGREEMENT 
rc:06/U2 


I ALSO SERVED AT: 
Thomas Q Hicks, III 
2580 Beacon Drive 
Salt Lake City, UT 84108 
CC: 


Anthony J. Borrelli, Esq., UBS Financial Services Jnc. 
Riker Danzig Scherer Hyland Perretti LLP, Headquarters Plaza, One Speedwell Avenue, 
Morristown, NJ 07962-1981 


RECIPIENTS: 
Thomas G. Hicks, pl 
P.O. Box 1376, Salt Lake City, UT 841 10 








Amendment to Award 
- ---- - - - - -- - ~ ~ ~ ~ ~ ~ i s p u t e - R e s O ~ U . i : i O n  - 


In the Matter of the Arbitration Between: 
UBS Financial Services Inc., Claimant v. Thomas G. Hicks, Ill Respondent 


Thomas G. Hicks, Ill, Counter-Claimant v. UBS Financial Services Inc, Counter- 
Respondent 


Case Number: 06-0331 6 Hearina Site: Salt Lake City, Utah 


Nature of the Dispute: Member v. Associated Person 
Associated Person v. Member 


REPRESENTATION OF PARTIES 
J 


For ClaimantlCounter-Respondent: 
(herinafter Claimant UBS) 


For Respondent Counter-Claimant: 
(hereinafter Respondent Hicks) 


Anthony J. Borrelli, Esq. 
Riker Danzig Scherer Hyland 
Perretti LLP 
Morristown, New Jersey 


Matthew N. Evans, Esq. 
Ray Quinney & Nebeker P.C. 
Salt Lake City, Utah 


CASE INFORMATION 


I Statement of Claim filed: July 14, 2006 


I Claimant UBS' Uniform Submission Agreement signed: July 12,2006 


Statement of Answer and Counterclaim filed by Respondent Hicks: September 7, 2006 


Respondent Hicks's Uniform Submission Agreement signed: September 6, 2006 
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Arbitration NO. 06-033 16 


- -- - - - -- - - - - - 
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CASE SUMMARY 


Claimant UBS alleged that Respondent Hicks breached two Promissory Note 
Agreements memorialized as "Promissory Note Agreement 1 1002" and "Promissory 
Note Agreement 31 378". 


Respondent Hicks denied the allegations of wrongdoing set forth in Claimant's 
Statement of Claim. 


In his Counterclaim, Respondent Hicks alleged failure to pay certain referral or finder's 
fees which he alleged were due and owing him for his introduction of clients known as 
Extra Space Storage, Inc. and Infinite Energy to Claimant UBS's investment banking 
arm. Respondent Hicks further alleged that Claimant UBS entered false information on 
his Form U-5.. 


Claimant UBS denied the allegations of wrongdoing set forth in the Counterclaim and 
asserted various affirmative defenses. 


RELIEF REQUESTED 


Claimant UBS requested $647,362.56 in compensatory and/or consequential damages, 
pre- and post-judgment interest at a rate equal to the rate of interest announced from 
time to time by Citibank N.A. New York, New York as it prime rate on loans to 
commercial borrowers plus 2 percent compounded monthly, and costs, including 
attorney's fees. 


Respondent Hicks requested dismissal of Claimant's Statement of Claim in its entirety, 
and costs, including attorney's fees. 


In his Counterclaim, Respondent requested payment of certain unpaid referral or 
finder's fees, unspecified damages resulting from the filing of a false Form U-5, and 
costs, including attorney's fees. 


Claimant UBS requested dismissal of Respondent Hicks' Counter-claim in its entirety, 
compensatory and consequential damages as set forth in its Statement of Claim, 
interest and costs, including attorney's fees. 







FINRA Dispute Resolution 


OTHER ISSUES CONSIDERED AND DECIDED 


On or about May 1,2007, Claimant UBS moved the Panel for an Order Barring 
Purported Expert Testimony. On or about May 14,2007, Respondent Hicks filed a 
Memorandum in Opposition to the Motion to Bar Expert Testimony. On or about May 
24, 2007, after due deliberation in an executive session, the Panel denied the motion. 


On or about August 23,2007, Respondent Hicks moved the Panel for an Order 
Dismissing or Limiting Claimant's Claim for Damages. On or about September 14, 
2007, Claimant UBS filed an Opposition to the Motion to Dismiss or Limit Claimant's 
Damages. After due deliberation in an executive session, the Panel denied the motion 
without prejudice to Respondent Hicks renewing the motion at the evidentiary hearing. 


On August 27,2007, Claimant UBS moved the Panel for Entry of an Award on 
Promissory Notes and for an Order Dismissing the Counterclaim. On or about 
September 14, 2007, Respondent Hicks filed a Memorandum in Opposition to Claimant 
UBS' Motions. After due deliberation in an executive session, the Panel denied the 
motions without prejudice to Claimant UBS renewing the motion at the evidentiary 
hearing. 


The parties agreed that the Award in this matter may be executed in counterpart copies 
or that a handwritten, signed Award may be entered. 
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AWARD 


After considering the pleadings, testimony, and evidence presented at the hearing, the 
Panel decided in full and final resolution of the issues submitted for determination as 
follows: 


1) Respondent is liable and shall pay to Claimant the sum of $582,620.09 as 
compensatory damages on the principal sum owed on Promissory Note # I 1002. 


2) Respondent is liable and shall pay to Claimant the sum of $64,742.47 as 
compensatory damages on the principal sum owed on Promissory Note # 31 378. 


3) Respondent is liable to and shall pay Claimant interest on the sum of $582,620.09 
calculated on a basis of the bank prime rate plus 2% in the amount of $106,611.29. 


4) Respondent is liable to and shall pay Claimant interest on the sum of $64,742.47 
calculated on a basis of the bank prime rate plus 2% in the amount of $1 1,846.96. 


5) This award shall bear interest at the bank prime rate plus 2% from November 8, 
2007 until the award is paid in full. 


6) Claimant is liable to and shall pay to Respondent the sum of $54,445.31 as 
compensatory damages for the Extra Space IPO deal. 


7) Claimant is liable to and shall pay to Respondent the sum of $106,682.40 as 
compensatory damages on the Extra Space Private Equity deal. 


8) Claimant is liable to and shall pay Respondent interest at the Utah Statutory rate of 
10% per annum on the sum of $54,445.31 from December 30, 2004 until this award 
is paid in full. 


9) Claimant is liable to and shall pay to Respondent interest at the Utah Statutory rate 
of 10% per annum on the sum of $106,682.40 from July 18, 2005 until this award is 
paid in full. 


10) Respondent's request for expungement of his Form U-5 is denied. 


I 11) The parties shall bear their respective costs, including attorney's fees. 


12) All other relief requested and not expressly granted is denied. 
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AMENDMENT TO AWARD 


This Award is amended to provide that UBS shall not have to pay anything to Hicks, 
however the amounts that UBS was directed to pay Hicks shall be set-off against the 
amounts Hicks shall pay to UBS. 


FEES - 
Pursuant to the Code, the following fees are assessed: 


Filing Fees 
FINRA Dispute Resolution received or will collect the non-refundable filing fees for each 
claim as follows: 


Initial claim filing fee 
Respondent's counterclaim 


Member Fees 
Member fees are assessed to each member firm.that is either a party in the matter or 
an employer of a respondent associated person at the time of the events that gave rise 
to the dispute, claim, or controversy. Accordingly, the member firm UBS Financial 
Services Inc. is a party and the following fees are assessed: 


Member Surcharge = $2,250.00 
Pre-Hearing Process Fee = $ 750.00 
Hearina Process Fee = $4.000.00 
Total Member Fees = $ 7,000.00 


Adjournment Fees 
The following adjournment fees are assessed: 


May 31,2007 - June 1,2007, adjournment requested by Respondent = $1,200.00 


The Panel assessed the adjournment fee to Respondent. 
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Forum Fees and Assessments 
The Panel assessed forum fees for each session conducted or each decision rendered 
on a discovery-related motion on the papers. A session is any meeting between the 
parties and the arbitrators, including a pre-hearing conference with the arbitrators, that 
lasts four (4) hours or less. Fees associated with these proceedings are: 


(1) Pre-hearing conference session with a single arbitrator @ $450.00/session= $450.00 
Pre-hearing conference: March 29, 2007 I session 


(2) Pre-hearing conference session with the Panel @ $1,200.0O/session = $2,400.00 
Pre-hearing conferences: November 13,2006 I session 


June 7,2007 1 session 
(5) Hearing sessions @ $1,200.00/session = $ 6,000.00 
Hearings: November 6,2007 2 sessions 


November 7,2007 2 sessions 
November 8,2007 1 session 


Total Forum Fees = $ 8,850.00 


I. The Panel assessed $4,425.00 of the forum fees Claimant UBS 


2. The Panel assessed $4,425.00 of the forum fees to Respondent Hicks. 


Fee Summary 


1. Claimant UBS is charged with the following fees and costs: 
Initial Filing Fee = $ 1,250.00 
Member Fees = $ 7,000.00 
Forum Fees = $ 4,425.00 
Total Fees = $12,675,00 
Less payments = $(9,450.00) 
Balance Due FlNRA Dispute Resolution = $ 3,225.00 


2. Respondent, Hicks, is charged with the following fees and costs: 
Counterclaim Filing Fee = $ 250.00 
Adjournment Fee = $1,200.00 
Forum Fees = $4,425.00 
Total Fees = $5,875.00 
Less pavments = $(2,775.00) 
Balance Due FlNRA Dispute Resolution = $ 3,100.00 


All balances are payable to FlNRA Dispute Resolution and are due upon the receipt of 
the Award pursuant to Rule 10330(g) of the Code. 
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ARBlTRATlON PANEL 


Eugene R. Nielson , - Public Arbitrator, Presiding Chair 
W~lliarn Anthony Park, J.D. - Public Arbitrator 
J. Michael Caombs - Nan-Public Arbitrator 


Concun-ina Arbitrators' Sinnatures 


Chair, Public Arbitrator 


William Anthony Park, J.D. 
Public Arbitrator 


/z -22, 
Signature Date 


Signature Date 


J. Michael ~oombs 
Nan-Public Arbitrator 


Signature Date 
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aRBlTRATlON PANEL 


Eugene R. Nielson - Public Arbitrator, Presiding Chair 
William Anthony Park, J.D. - Public Arbitrator . 
J. Michael Coombs - Non-Public Arbitrator 


Eugene R. Nielson 
Chair, Public Arbitrator 


Public Arbitrator 


J. Michael Coombs 
Non-Pu blic Arbitrator 


Signature Date 


Signature Date 








IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT 


IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 


. . . . . . . . . . . . . . . . . . . .  


THOMAS G. HICKS, 111, MEMORANDUM DECISION 


Petitioner, CASE NO. 080901999 


vs . 


UBS FINANCIAL SERVICES INC., 


Respondent. 


. . . . . . . . . . . . . . . . . . . .  


This matter came before the Court for a hearing on June 13, 2008, 


in connection with the Respondent's Motion for Summary Confirmation of 


Arbitration Award and the Petitioner's Motion to Vacate Arbitration 


Award. At the conclusion of the hearing, the Court took the matter under 


advisement to further consider the parties' written submissions, the 


relevant legal authority and counsel's oral argument. Being now fully 


advised, the Court rules as stated herein. 


LEGAL ANALYSIS 


The issue presented by the parties' dual Motions is whether this 


Court should summarily confirm or vacate an arbitration award entered on 


approximately January 4, 2008. The Respondent asserts that there is no 


legal basis to justify vacating the award. The Petitioner counters that 


because of discovery decisions made by the arbitration panel he was 
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denied access to pivotal information which potentially impacted, if not 


entirely negated, the Arbitration Award. 


Utah Code Ann., Section 78-31a-124, sets forth the grounds for 


vacating an arbitration award. Subsection (c) of this statute provides 


that an award shall be vacated if the arbitrator "conducted the hearing 


contrary to Section 78-31a-116, so as to substantially prejudice the 


rights of a party to the arbitration proceeding." Section 78-31a-116 ( 4 ) ,  


in turn, indicates that 'a party to the arbitration proceeding has a 


right to be heard, to present evidence material to the controversy, and 


to cross-examine witnesses appearing at the hearing." 


Under these dual provisions, the question becomes whether the 


arbitration panel's denial of the Petitioner's request for certain 


discovery, including deposing a UBS corporate,representative, constitutes 


a ground for vacating that panel's arbitration award. After considering 


the parties' respective legal positions on this point, the Court 


determines that the panel's decision hindered the Petitioner's ability 


to present material evidence and his ability to adequately cross-examine 


Ms. Weisman, who was clearly a key witness in the arbitration proceeding. 


In reaching this decision, the Court has remained cognizant of its 


limited role, in the face of a motion to vacate an arbitration award, of 


determining whether the grounds of vacatur exist under Section 78-31a- 
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124. It should be clear that the Court does not quibble with the amount 


of the arbitration award and is not seeking to substitute its judgment 


with respect to the arbitration panel's substantive assessment of the 


facts. Instead, the Court merely concludes that the panel conducted the 


arbitration hearing in a manner contrary to Section 78-31a-116, so as to 


substantially prejudice the Petitioner's ability to fairly present his 


case. 


The Court also notes that it carefully considered but was 


unpersuaded by the Respondent's position that a claim of "denied 


discovery" cannot, as a matter of law, constitute the grounds for 


vxcating an arbitration award. This position is contrary to the statutes 


discussed above, which clearly contemplate that vacatur shall occur where 


a proceeding has been conducted in a manner that deprives a participant 


from presenting material evidence. While it may be true that under 


Section 78-31-118 discovery matters rest soundly with the arbitrator, 


this discretion is not unchecked. The Court is convinced that in reading 


the various arbitration statutes together, discovery decisions which 


result in the denial of a participant's rights to present material 


evidence, thereby substantially prejudicing that individual, can provide 


the grounds for vacatur. The Respondent's reliance on theBuzas case as 


somehow suggesting otherwise is misplaced. 
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Based on the foregoing, the Court grants the Petitioner1 s Motion and 


vacates the arbitration award, but directs that a re-hearing be conducted 


in a manner that comports with Section 78-31a-116. Counsel for the 


Petitioner is to prepare an Order consistent with, but not limited to, 


this Minute Entry decision. The Order should specifically outline the 


discovery which was denied to the Petitioner and explain the basis for 


the Court's decision that the Petitioner was denied the opportunity to 


present material evidence. 


Dated this g k  day of July, 2008. 


DISTRICT 
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MAILING CERTIFICATE 


MEMORANDUM DECISION 


I hereby certify that I mailed a true and correct copy of the 


foregoing Memorandum Decision, to the following, this q day of July, 


Greggory J. Savage 
Matthew N. Evans 
Attorneys for Petitioner 
36 S. State Street, Suite 1400 
Salt Lake City, Utah 84111 


Thomas R. Karrenberg 
Stephen P. Horvat 
Attorneys for Respondent 
50 W. Broadway, Suite 700 
Salt Lake City, Utah 84101 


Anthony J. Borelli 
Attorney for Respondent 
One Speedwell Avenue 
Morristown, New Jersey 07962-1981 
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13506. Discovery Requests 


. The Industry Code applies to claims filed on or after April 16,2007. In addltlon, the list selection provisions of the Industry Code apply 
to previously filed claims in which a list of arbitrators must be generated after April 16, 2007; in these cases, however, the claim will. 
continue to be governed by the remaining provisions of the old Code unless all parties agree to proceed under the new code. 


i (a) Requests for Documents or information 


Parties may request documents or information from any party by serving a written request directly on the party. Requests for information / are generally limited to identification of Individuals, entities, and time periods related to the dispute; such requests should be reasonable in 
i number and not require narrative answers or fact finding. Standard interrogatories are generally not permitted in arbitration. 


(b) Making Discovery Requests 


Discovery requests may be served: 


On the claimant, or any respondent named in the initial statement of claim, 45 days or more after the Director serves the statement 
of claim; and 


On any party subsequently added to the arbitration, 45 days or more after the statement of claim is sewed on that party. 


At the same time, the party must serve copies of the request on all other parties. Any request for documents or information should be 
: specific and relate to the matter in controversy. 


Amended by SR-FINRA-~OO~-O~I eff. Dec. 15,2008. 
Adopted by SR-NASD-2004-011 eff. April 16,2007. 


Selected Notice: 07-07, 08-57. 


1 WOO8 FINRA. All rights reserved. 
! 







13509. Motions to Compel Discovery 


(a) A party may make a motion asking the panel to order another party to produce 
documents or information if the other party has: 


Failed to comply with Rules 13506 or 13507; or 


Objected to the production of documents or information under Rule 13508. 


(b) Motions to compel discovery must be made, and will be decided, in accordance with 
Rule 13503. Such motions must include the disputed document request, a copy of any 
objection thereto, and a description of the efforts of the moving party to resolve the issue before 
making the motion. 


1351 0. Depositions 


Depositions are strongly discouraged in arbitration. Upon motion of a party, the panel 
may permit depositions, but only under very lim ited circumstances, including: 


To preserve the testimony of ill or dying witnesses; 


To accommodate essential witnesses who are unable or unwi lling to travel long 
distances for a hearing and may not othetwise be required t o  participate in the 
hearing; 


To expedite large or complex cases; 


In cases involving claims of statutory employment discrimination, if necessary and 
consistent with the expedited nature of arbitration; and 


If the panel determines that extraordinary circumstances exist. 


13511. Discovery Sanctions 


(a) Failure to cooperate in the exchange of documents and information as required 
under the Code may result in sanctions. The panel may issue sanctions against any party in 
accordance with Rule 13212(a) for: 


Failing to comply with the discovery provisions of the Code, unless the panel 
determines that there is substantial justification for the failure to corn ply; or 


Frivolously objecting to the production of requested docum ents or information. 


(b) The panel may dismiss a claim, defense or proceeding with prejudice in accordance 
with Rule 13212(c) for intentional and material failure to comply with a discovery order of the 
panel if prior warnings or sanctions have proven ineffective. 












This monuol has been compiled by members of the 


Securities Industry Conference on Arbitrotion (SICA) as o 


guide for arbitrators. I t  b designed t o  supplement ond 


explain the Uniform Code of Arbitrotion (UCA or Code) as 


developed by SICA. The procedures ond policies contoined in 


this monuol may be altered by the orbitrotors and should 


not be used to restrict o panel's discretion. Significant 


d~rerences between the Uniform Code ond the procedures 


of the SROs will be highlighted In this monuol. Arbitrators 


should olwoys consult the rules of the orbitrotion forum in 


which they ore serving. 







The arbitrator(s) may request that the full panel 
be convened to  decide prehearing issues. Some 
arbitrators desire to  make these decisions with 
the benefit of the expertise of their colleagues 
who will be rendering the final decision. 


Arbitrators presiding at prehearing conferences, 
or when called on to  decide discovery disputes, 
should always give consideration to  the 
arguments put forth by both sides, as well as the 
relevancy of the documents or information. They 
should not simply grant a request for the 
production of a document because it is listed 
above nor deny the request because it is not 
listed. 


Discovery 
The effective use of discovery tools such as 
depositions rests in the careful exercise of 
judgment by the arbitrators. Care should be 
taken to  avoid unnecessary expense or burdens 
to  the parties and to  avoid unnecessary delay. 
It is appropriate for arbitrators to  consider 
whether the witness will be able to appear at the 
arbitration hearing, the necessity of preserving 
the witness's testimony, and other factors that 
bear on the efficiency and fairness of the 
proceeding. Once a deposition is  ordered by the 
arbitrator(s) or agreed to  by the parties, the 
deposition or excerpts therefrom may be offered 
into evidence by any party. If the offered portion 
of  the deposition includes an objection to  
testimony by a party, the arbitrator(s) must rule 
on the objection. 


Consideration should be given to  the type of 
controversy and the issues involved in a 
particular case. Before ordering that a party 
produce a particular document, the arbitr'ator(s) 
should weigh a party's ability to  fully develop 
his/her case against the reasonableness of the 
burden to  produce the document. The 
arbitrator(s) may limit, as appropriate, the time 
periods of the documents covered by the order 
to  the relevant time periods in the case. 








I FWRA DISPUTE RESOLUTION 


UBS FINANCIAL SERVICES INC., FINRA-DR 


1. I am currently employed by UBS 


Director, Business'Development Group, .a position .. . . . - 
i 


responsibilities have included administering. 


Services' Inc.'i ' finecid advisors who' 


Investmest Bank. I am submitting this 


October 18,2007. 1 have personal 


Case No.: 06-03316 


Claimant, 
and 


TBOMAS G. HICKS, 1I1, 


Respondent. 


I 2: I 'understaid that the Discovery Gnlde q C, which is set forth at . . .  . .. . . .. -. . 


. . , l?FIRiiTI[ON 


If a pmy responds that no responsive 
doouments exist, the customer or the 
the brokerage firm who has persosal 
pason who has conducted a 
request of the requesting 
hc/she conducted a good 


. . 


- STATE OF C A L ~ O K N ~  ' } ' . . .  . . ... - .  - .  - . .  .. s . . -1 ss: - - *. . -'comTY O F ' L ~ ~  ;d;M@~'ij: '1 
.. . . .- -. ., . . . - . . .  


VIRNKL4 F. WEISMAN, of full age, being 


says: 


I - .  . 
page 33 :of NASD DISPUTE RESOLUTION ARBITRATOR1$ REFERENCE CrUmE. 


. . 


. .  - 
. . 


duly sworn, deposes and 


NATIONAL, EDITION, . .  .. provides 6at: .' . .. 







. . 
. , inforgation or .documents;. 2) 


. . . .  . . s ~ c h j  @:3) state that, 
informalion or documents exist. 


3. I have conductqd a 


..... 
. ~dociim'e;ats're~p.onsive '$o"&fr. Hielis' - .  . . .  ... 


i ' "' 'ref4rfal fees for deds- o r  poteitiaJ deals' involving Extra Sp ce Storage mid. InBite ' :' . . . . . . .  


Energy. 


4. I haqe seGch'ed for documents kept by UB'S Investmknt Baik and 
' 


I 
: ' also have spoken Cith.Doris' Chu' (a controller who was 'iqvo bed in' rirocessink UBS1s 


. referral fee payments to Mr. Hicks), John.Brady (the banker o 1 , the Extra Space Storage 


. . 
I deals) 'arid Christopher Abb ate (the banker, on a potential d$al'involv'ipg Infinite ~nergy)  . 


. regarding additiona~.informati0~1.. 


. . .  
. . . .  5 ' .,. As a.'res@ o f  the soarch I conduqted, I perstand that UBS has. 


produ~ed numerous dokmeats, relating to Extra Spice $torAge and infinite Energy, . . . . . . . I 
' incllsding, but not limited to, the following: .... 


r 'Documentation relaeg to W S i s  
. . . . . . .  policy and p+yo,ut strqcture;. . . . . . -  


. . 
. . . .  'Doc~enta t ion,  including 


. . . ' . .  ~owerPoint 'presentation and 
.. . . .  . . . .  - .  .- itiaeiary, - .  agenda axid notes, 
. . .  . . . .  . . presentation b n  UBS'S referral fee policy and 


payout structure that'I gave tb Mr: &cks and 
. . . .  others at UBS's Szilt l i k e  . & .  City. ~ r a d c h  in . . . . .  - '" Au@st 2003; ' 


Dochentation, includhg e-mail\ between . . 
myself, Mr. Hicks and others, rela ing to Mi. . . . .  


. -. . . ' Hicks3 referral of Extra Space Stora e to PBS; - - .  . h 
' I '  


. . .  
e " Docuiientation, including corr 


. . . . . . .  . -  . .  . . . .  invoices,. - . - . .  statements of 
. . . .  . . . .  . . . . . . . . .  reports, . . wice'trans*~ . .. and 







. . 
relating t o  the. fees tiid underlying halcdations 


Li :. that-UBS was paid by Extra Space torage; - . .. 


.. . .. 
. . .. . . . .  . . 
.. . . . 


. . Spice, Storagti, deals; 
i I . .  . 
i ~ocumentatio~,  including eirnai s between 


myself, Mr. Hicks and others, reldting to Mr. 
Hicks' referral. of Infinite Energy t UBS. 4 . . 


I : 


. . .  I 
6. The aforeiientioned documents constitupe all of the respodive 


I documents tha? were f o q d  after the requjred good .faith 


l . . 7. BGqd on the search I conducted, no reipon~ive doc~kents exist 
1 . - I . with respect to any deal invol'kij~g UBS:.md Ipfinite Energy ecause no such'deal WG 


- 
P 


ever completed. 
" .';. '.' ' .. . . . .? ,.':> .. .. e . . -.. . :; , :p . . -.,..: - , . . . . I!. . . 


I . .. . 





