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STATEMENT OF JURISDICTION

This Court has jurisdiction pursuant to Utah Code Ann. § 78A-4-103(2)(j), as this

matter was appealed to the Utah Supreme Court from a final judgment of the Third

District Court (R. 411-12,' Addendum Exhibit 1.) The appeal was transferred by the

Utah Supreme Court to this Court. (R. 34-35 (Case 2321).)

STATEMENT OF ISSUES AND STANDARD OF REVIEW

1. Whether the trial court incorrectly exercised its authority in: (a) denying
the motion filed by Respondent/Appellant UBS Financial Services Inc. (“UBS”) for sum-
mary confirmation of a certain arbitration award (the “Award”) that was entered in favor
of UBS by the three-member arbitration panel duly appointed by the Financial Industry
Regulatory Authority (“FINRA™) and agreed upon by both parties; and (b) granting the
motion to vacate the Award filed by Petitioner/Appellee Thomas G. Hicks, III (“Hicks™)
on the sole basis that the trial court disagreed with the arbitrators’ decision not to grant
Hicks’ request to depose UBS’s custodian of records. UBS addressed this issue below in
its Motion for Summary Confirmation of Arbitration Award and supporting

memorandum. (Memorandum Supporting UBS’s Motion for Summary Confirmation, R.

96-122.)

' This appeal is taken from two consolidated actions: Third District Court Cases
080901999 (*1999”) and 080902321 (*“2321”). When the district court numbered the
record, the court started at page 1 in each file. Therefore, the record page numbers
overlap. (For example, there are two distinct pages in the record bearing the number 10.)
Because the record for Case 2321 contains only 36 pages and the vast majority of the
record citations in this brief refer to the record from Case 1999, the few citations to Case
2321 are expressly noted in the text.



In reviewing a trial court’s order confirming, vacating, or modifying an arbitration
award, the appellate court grants no deference to the trial court’s conclusions of law.
More specifically, the appellate court’s “scope of review is limited to the legal issue of
whether the trial court correctly exercised its authority in confirming, vacating, or

modifying an arbitration award.” Softsolutions v. Brigham Young University, 2000 UT

46, 9 12, 1 P.3d 1095 (citation and internal punctuation omitted).

DETERMINATIVE PROVISIONS

78B-11-118. Witnesses -- Subpoenas -- Depositions -- Discovery.

(3)  An arbitrator may permit any discovery the arbitrator decides is appropriate
in the circumstances, taking into account the needs of the parties to the arbitration
proceeding and other affected persons and the desirability of making the proceeding fair,
expeditious, and cost-effective.

78B-11-124. Vacating an award.

(1)  Upon motion to the court by a party to an arbitration proceeding, the court
shall vacate an award made in the arbitration proceeding if:

(a)  the award was procured by corruption, fraud, or other undue means;
(b)  there was:

(1) evident partiality by an arbitrator appointed as a neutral
arbitrator;

(1)  corruption by an arbitrator; or

(111) misconduct by an arbitrator prejudicing the rights of a party
to the arbitration proceeding;

(c) an arbitrator refused to postpone the hearing upon showing of suf-
ficient cause for postponement, refused to consider evidence material to the con-
troversy, or otherwise conducted the hearing contrary to Section 78B-11-116, so
as to substantially prejudice the rights of a party to the arbitration proceeding;



(d)  an arbitrator exceeded the arbitrator's authority;

(e)  there was no agreement to arbitrate, unless the person participated in
the arbitration proceeding without raising an objection under Subsection 78B-11-
116(3) not later than the beginning of the arbitration hearing; or

(f)  the arbitration was conducted without proper notice of the initiation
of an arbitration as required in Section 78B-11-110 so as to substantially prejudice
the rights of a party to the arbitration proceeding.

78B-11-116. Arbitration process.

(1)  An arbitrator may conduct an arbitration in a manner the arbitrator
considers appropriate for a fair and expeditious disposition of the proceeding. The
authority conferred upon the arbitrator includes the power to hold conferences
with the parties to the arbitration proceeding before the hearing and, among other
matters, determine the admissibility, relevance, materiality, and weight of any
evidence.

(4) At a hearing under Subsection (3), a party to the arbitration pro-
ceeding has a right to be heard, to present evidence material to the controversy,
and to cross-examine witnesses appearing at the hearing.

STATEMENT OF THE CASE

Nature of the Case

This appeal arises from the trial court’s decision to vacate an arbitration award
unanimously entered by a three-member panel appointed by the Financial Industry
Regulatory Authority on the sole basis that the arbitrators purportedly denied Hicks
certain discovery.

On July 14, 2006, UBS filed a Statement of Claim with FINRA to recover the

amounts due and owing on certain loans that Hicks had failed and refused to repay.



(Statement of Claim, R. 189-246.) Hicks had previously agreed to arbitrate any and all

disputes with UBS and, in so doing, acknowledged in writing that his ability to conduct
depositions and obtain other discovery would be more limited in arbitration than in court

proceedings. (See Forms U-4/3080, Add. Ex. 2, R. 142-61, especially R. 150, I 5, and R.

160, 9 4)
On September 7, 2006, Hicks, by and through his counsel, filed an answer with
FINRA containing, among other things, counterclaims for allegedly unpaid investment

banking referral fees. (Answer to Statement of Claim and Statement of Counterclaim, R.

248-56.) Hicks also filed a uniform submission agreement in which he voluntarily
submitted the entire controversy to arbitration, consented to FINRA’s rules and
procedures, including its discovery rules, and agreed to abide by and perform any awards

rendered by the arbitration panel. (Submission Agreement, Add. Ex. 3, R. 258-59.)

Following a year and a half of proceedings, including extensive and protracted dis-
covery, the arbitrators conducted the evidentiary hearing in Salt Lake City on November 6,

7 and 8, 2007. (See Amended Award, Add. Ex. 4, R. 329.) The arbitrators awarded UBS

the sum of $647,362.56, representing the full principal amount due and owing on the EFLs
plus interest, and awarded Hicks the principal sum of $161,128, representing certain

investment banking referral fees.® (Id. at R. 324-31.)

* The arbitrators initially issued the Award on or about November 15, 2007. On or
about January 4, 2008, the arbitrators issued an Amended Award that included a
provision setting off the amounts it awarded to UBS by the amounts that it awarded to
Hicks. (Add. Ex. 4.)



Course of Proceedings and Disposition Below

On February 4, 2008, Hicks filed a petition and motion to vacate the Award.?
Meanwhile, on February 8, 2008, unaware that Hicks had filed a motion to vacate, UBS

filed a separate petition to confirm the Award. (R. 1-12 (Case 2321).) The two matters

were consolidated before the Honorable Judge Robert P. Faust. On April 8, 2008, UBS
filed its Motion for Summary Confirmation of Arbitration Award. (R. 96-122.)

After the trial court heard oral argument on June 13, 2008, it issued a Memo-
randum Decision, dated July 8, 2008, in which it denied UBS’s motion for summary
confirmation of the Award and granted Hicks’ petition to vacate the Award. (Memo-

randum Decision, Add. Ex. 5, R. 372-76.) On September 30, 2008, the trial court entered

a final order stating that Hicks “was denied critical discovery; denied the opportunity to
present material evidence; and denied the opportunity to adequately cross-examine
witnesses, all of which substantially prejudiced Hicks’ rights during the arbitration

proceeding.” (Order and Judgment, Add. Ex. 1, R. 411-12.) The trial court never

specifically i1dentified any discovery that Hicks was allegedly denied. (See id.)
On October 24, 2008, UBS filed a Notice of Appeal indicating that it was ap-
pealing both the trial court’s decision denying UBS’s motion for summary confirmation

and the trial court’s final order and judgment vacating the Award. (R. 413-15.)

3 Hicks’ initial Petition and Motion are not in the appellate record, though they
appear on the district court docket report for Case 1999. Hicks’ Amended Petition and
Motion to Vacate Arbitration Award appears at R. 6-21.
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Statement of Facts

A. The FINRA Arbitration Process

The Financial Industry Regulatory Authority (“FINRA™), acting under the super-
vision of the United States Securities and Exchange Commission, is the largest non-
governmental regulator for all securities firms doing business in the United States.” (See
generally www.finra.org.) In fact, FINRA oversees over 5,000 brokerage firms, approxi-
mately 172,000 branch offices and more than 676,000 registered securities
representatives. (Id.) FINRA also operates the largest securities dispute resolution forum
in the world, the purpose of which is to efficiently and expeditiously resolve employ-
ment, business and investment disputes related to the securities industry. (See generally
http://www finra.org/ArbitrationMediation/index . htm.) FINRA recruits, trains and mana-
ges large rosters of neutral arbitrators selected from a diverse cross-section of profes-
sionals with knowledge and experience in the securities industry. (Id.)

In accordance with the legislatively-enacted FINRA arbitration process, discovery
1s more limited in FINRA arbitration, thereby providing for the speedy and efficient
resolution of disputes. FINRA’s Code of Arbitration Procedure (“CAP”) requires, for
example, that requests for documents and information must be “specific and relate to the

matter in controversy.” See FINRA CAP Rule 13506 (Add. Ex. 6). Requests for

information must be “limited to the identification of individuals, entities, and time

periods related to the dispute” and be “reasonable in number.” Id. Information requests

4

(NASD).

FINRA 1s the successor to the National Association of Securities Dealers



must not “require narrative answers or fact finding.” Id. Standard interrogatories are not
permitted. Id.
Moreover, depositions are “strongly discouraged” in FINRA arbitration. See

FINRA CAP Rule 13510 (also included in Add. Ex. 6). The arbitrators may permit

depositions only in the following “very limited” circumstances:
e To preserve the testimony of ill or dying witnesses;
e To accommodate essential witnesses who are unable or
unwilling to travel long distances for a hearing and may
not otherwise be required to participate in the hearing;

e To expedite large or complex cases; and

o If the panel determines that extraordinary circumstances
exist.

FINRA’s Arbitrator’s Manual instructs the arbitrators to carefully exercise their
judgment when considering a party’s request for depositions and cautions them to bear in
mind that arbitration should be efficient and expeditious:

The effective use of discovery tools such as depositions rests
in the careful exercise of judgment by the arbitrators. Care
should be taken to avoid unnecessary expense or burdens to

the parties and to avoid unnecessary delay.

See The Arbitrator’s Manual, August 2007, at p. 12 (Add. Ex. 7).

B. The Parties’ Arbitration Agreement

On or about September 14, 2000, UBS hired Hicks as a Financial Advisor in its

Salt Lake City, Utah branch office. (Declaration of Thomas G. Hicks, III, 2, R. 23.) In

connection with his hiring, Hicks executed a Form U-4, in which he agreed “to arbitrate
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any dispute, claim, or controversy that may arise between me and my firm . . . that is
required to be arbitrated under the rules, constitutions, or by-laws of the [self regulatory

organizations, including the NASD] indicated in item 11 . ...” (Add. Ex. 2 at R. 150.)

At or around the same time, Hicks executed a Form 3080, in which he
acknowledged that discovery is more limited in arbitration and that he would have only a
very limited ability to have a court vacate an arbitration award:

Arbitration awards are generally final and binding; a party’s
ability to have a court reverse or modify an arbitration award
1s very limited.

The ability of the parties to obtain documents, witness
statements and other discovery is generally more limited in
arbitration than in court proceedings.

(Add. Ex. 2 at R. 161 (emphasis added).)

C. The Commencement of the Arbitration

UBS advanced two Employee Forgivable Loans (“EFLs”), totaling over $1.2

million, to Hicks over the course of his employment with UBS. (See Promissory Notes,

R. 163-81.) Each EFL was memorialized in a promissory note, which provided, among

other things, that the EFLs were to be forgiven in equal annual installments for as long as

Hicks remained employed by UBS. (Id. at R. 163, 173.) Each note also provided that, if
Hicks’” employment with UBS were terminated, whether voluntarily or involuntarily
(other than by reason of disability or death), all unforgiven amounts shall immediately
become immediately due and payable. (1d.)

On February 27, 2006, Hicks resigned from UBS and joined Morgan Stanley.

(Hicks Decl. 16, R. 24.) At the time, Hicks owed UBS the net principal balance of
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$647,362.56 on the EFLs. (See id. §7.) Although he resigned from UBS to join a

competitor firm, Hicks failed and refused to repay the loans to UBS. (See Statement of

Claim, R. 189-95.) Per the parties’ arbitration agreement, UBS filed its Statement of

Claim with FINRA seeking to recover the amounts due and owing on the EFLs. (Id.)
In response, Hicks, who was at all times represented by counsel, filed an answer
with FINRA containing, among other things, counterclaims for allegedly unpaid invest-

ment banking referral fees. (See Answer to Statement of Claim and Statement of

Counterclaim at R. 251-59.) Specifically, Hicks claimed that he had referred two invest-

ment banking clients to UBS: Extra Space Storage and Infinite Energy. (Id.) Hicks
sought referral fees in addition to those that UBS had already paid him with respect to
transactions involving UBS and Extra Space Storage. (Id.) Hicks also sought referral
fees in connection with a purported transaction between UBS and Infinite Energy, for
which UBS had declined to pay Hicks any referral fees because that transaction was

never completed. (Id.; see also Affirmation, Add. Ex. 8, at {7, R. 290.)

Hicks also filed a uniform submission agreement in which he voluntarily sub-
mitted the entire controversy (including his counterclaims) to arbitration, consented to
FINRA’s rules and procedures, including its limited discovery rules, and agreed to abide
by and perform any awards rendered by the arbitration panel:

The undersigned parties hereby submit the present matter in
controversy, as set forth in the attached Statement of Claim,
answers, and all related counterclaims and/or third party
claims which may be asserted, to arbitration in accordance
with the Constitution, By-Laws, Rules, Regulations, and/or
Code of Arbitration Procedure of the sponsoring organization.



The undersigned parties further agree to abide by and
perform any award(s) rendered pursuant to this Submission
Agreement and further agree that a judgment, and any interest
due thereon, may be entered upon such award(s) and, for
these purposes, the undersigned party hereby voluntarily con-
sents to submit to the jurisdiction of any court of competent
jurisdiction which may properly enter such judgment.

(See Uniform Submission Agreement, Add. Ex. 3, at § 4, R. 258 (emphasis added).)

FINRA appointed an arbitration panel consisting of three attorneys who were

highly qualified and had expertise in the securities industry. (See Amended Award, Add.

Ex. 4, R. 330.) Both parties, including Hicks, agreed to and confirmed the three-member

_—

arbitration panel. (See Scheduling Order, R. 261; see generally Amended Award, R. 324-

3L)

Hicks, who was represented by counsel in connection with the arbitration
throughout its pendency, voluntarily and fully participated in the arbitration and never
claimed that his counterclaim should be litigated in a court of law, never requested that
the arbitration panel grant him leave to file his counterclaim in court and never applied to
any court for a stay of the arbitration or for a ruling that his counterclaim was not subject

to arbitration. (See Answer, R. 248-56; Uniform Submission Agreement, Add. Ex. 3, R.

258-59; Amended Award, Add. Ex. 4, R. 324-31.)

D. Discovery in the Arbitration

Although Hicks now claims that he was denied the ability to conduct discovery in
the arbitration, that contention is entirely unsupported and belied by the record. In fact,

despite the more limited nature of discovery in FINRA arbitration, the arbitrators went to
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great lengths in providing Hicks with the ability to conduct the type of discovery not
typically permitted in arbitration.

For example, in his counterclaim, Hicks alleged that David Reynolds, a former
UBS employee whom UBS did not identify as someone having relevant knowledge
related to the case, assured Hicks that he would receive “a close to seven figure com-

mission” for referring an investment banking client to UBS. (See R. 253, {5.) In

support of his request that the arbitrators grant him the ability to depose Mr. Reynolds,
Hicks contended that Mr. Reynolds had information crucial to his claims and that,
because Mr. Reynolds was no longer employed by UBS and not identified as a potential
witness, he would have no other recourse to obtain that information. (Respondent’s

Request for Depositions at R. 272-73.) Although depositions are “strongly discouraged”

in FINRA arbitration, the arbitrators granted Hicks’ request after considering the parties’

briefs and oral argument. (Discovery Order, March 29, 2007, R. 277-79.) After Hicks’

lawyers contacted Mr. Reynolds and realized that his testimony might not be helpful, and
in fact might be detrimental, to his case, Hicks never deposed Mr. Reynolds. (Affidavit

of David L. Reynolds at R. 283.)

The arbitrators also provided Hicks with the very information which he now
claims was denied. Although the arbitrators denied Hicks’ request to depose UBS’s
custodian of records after the issue was fully briefed by the parties and heard by the
arbitrators at a hearing, they provided Hicks with the information he sought by other
means. Specifically, the arbitrators ordered UBS to provide a sworn affirmation stating

either that “there are no responsive documents or information” in response to Hicks’
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discovery requests or that UBS’s “previously produced documents or information (which
shall be itemized by name or description) constitute all the responsive documents or

information that was found after the required good faith search.” (Order re Cross

Motions on Discovery, October 18, 2007, R. 285-86.)

Accordingly, UBS produced an Affirmation detailing its efforts to search for and
retrieve documents and information responsive to Hicks’ discovery requests, identifying
each category of documents that UBS produced as a result of its search and stating that
such documents constitute all of the responsive documents that were found after the

required good faith search. (Affirmation, Add. Ex. 8.)

Further dispelling any notion that Hicks, as he claimed in support of his motion to
vacate, was not granted access to the information he requested, the arbitrators ordered all
of UBS’s witnesses — including Virginia Weisman, who conducted UBS’s search for
documents and executed the Affirmation — to appear for testimony at the evidentiary
hearing and to have with them all documents “in their custody or to which they have

access” pertaining to Hicks’ counterclaims. (Discovery Order, at R. 278.) Accordingly,

all of UBS’s witnesses appeared at and testified the evidentiary hearing, or were made
available to appear and testify to the extent that Hicks wanted to examine them, and
brought with them all of the documents they had relating to Hicks® counterclaims.

(Affidavit of Anthony J. Borrelli § 31, R. 137.) In fact, Hicks presented the testimony of

Ms. Weisman as part of his case in chief and examined her regarding both UBS’s
document production as well as the purported transaction between UBS and Infinite

Energy that was never completed. (Id. §32.)

-12-



In addition, in response to Hicks’ requests, the arbitrators empowered Hicks to
issue subpoenas upon the two companies, Infinite Energy and Extra Space Storage, that

he claimed he referred to UBS. (Id. 1 25, R. 136.) The only document that Hicks

obtained in response to his subpoenas was an apparent term loan facility commitment
letter, dated September 19, 2005, relating to the purported transaction between UBS and
Infinite Energy. (Id. §26.) Hicks did not obtain any documents showing that the
transaction was ever completed or that UBS earned any fees from it. (Id.)

E. The Evidentiary Hearing

Hicks never claimed that he did not have sufficient time to prepare for the
evidentiary hearing. In fact, over the course of the prior eighteen months, the three-
member arbitration panel ordered that the evidentiary hearing be scheduled and then post-
poned for six months in response to Hicks’ requests and to accommodate Hicks’ claimed

need to conduct additional discovery. (See Scheduling Order, R, 261-63; Order

Rescheduling Evidentiary Hearing, R. 269-270.)

Although Hicks’ primary argument in support of his motion to vacate the Award
was that he was unable to depose UBS’s custodian of records, he failed to disclose that
Virginia Weisman, the person who conducted UBS’s search for documents and executed

the Affirmation, appeared and testified at the evidentiary hearing. (Borrelli Aff. 32, R.

137, Affirmation, Add. Ex. 8, R. 288-90.) In fact, Hicks presented her testimony

regarding Hicks’ counterclaim for alleged unpaid investment banking fees as part of his

case-in-chief. (Borrelli Aff. 432, R. 137.) Among other things, Ms. Weisman testified

as to the reasons why the purported term loan facility transaction between UBS and
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Infinite Energy was never completed. (See id.; see also Affirmation at R. 290) Ms.
Weisman also gave testimony, in response to questioning by Hicks’ counsel, regarding

UBS’s document production. (See id.; see generally Affirmation.)

Hicks, on the other hand, testified that he had no knowledge whatsoever regarding
the purported term loan facility transaction between UBS and Infinite Energy. (Borrelli

Aff. 136, R. 138.) Despite having been granted subpoena power by the arbitration panel,

Hicks did not present any testimony, sworn affirmations or other evidence from any
witnesses associated with either Infinite Energy or Extra Space Storage at the evidentiary
hearing. (Id. 9937-38.)

Accordingly, as UBS repeatedly stated to Hicks throughout the arbitration pro-
ceeding, it was and remains to this day undisputed that there was no transaction between
UBS and Infinite Energy and that, therefore, Hicks is not entitled to any investment
banking referral fees. (Affirmation §7, R. 290; Letters to Hicks” Counsel at R. 311 and

R. 313; Letter to FINRA at R. 318.)

Although Hicks may claim that UBS failed to produce the commitment letter —
which, per UBS’s sworn Affirmation and Ms. Weisman’s testimony, it did not have in its
possession — the fact remains that Hicks obtained it in advance of the final hearing,
moved it into evidence and had the opportunity to question any of UBS’s witnesses about

it. (Borrelli Aff. § 27, R. 136.) Hicks also obtained UBS’s Affirmation in advance of the

final hearing, moved it into evidence and had the opportunity to question any of UBS’s

witnesses about it. (Id. 21, R. 135.)
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The arbitrators heard Hicks’ testimony, Ms. Weisman’s testimony as well as the
testimony of all of the other witnesses, assessed their credibility and reviewed all of the
other evidence, including the Affirmation and the purported commitment letter.

(Amended Award, Add. Ex. 4, at R. 327.) The trial court, on the other hand, did none of

these things.

F. The Award

The arbitrators awarded certain amounts to both UBS and Hicks. (Id.)
Specifically, the arbitrators awarded UBS the full principal amount owed on the EFLs
plus interest, totaling $647,362.56. (Id.) The arbitrators awarded Hicks the sum of
$161,128, representing additional investment banking fees with respect to transactions
involving UBS and Extra Space Storage. (Id.) The arbitrators set off the amount
awarded to UBS by the amount awarded to Hicks, yielding a net result of an Award in
favor of UBS in the amount of $575,436.28 (as of February 8, 2008). (Id. at R. 328; see

also Borrelli Aff. 43, R. 138.)

The arbitrators did not award Hicks any amounts in connection with the purported
transaction between UBS and Infinite Energy that, as shown by the undisputed evidence

adduced at the evidentiary hearing, was never completed. (Amended Award at R. 327.)

G. The Trial Court Vacated The Award

Instead of satisfying the Award, Hicks filed a motion to vacate the entire Award —
including the amounts that UBS was awarded, which Hicks has never disputed — on the
basis that the arbitrators purportedly denied his requests for two discovery items: (1) the

deposition of UBS’s custodian of records; and (2) certain metadata relating to a
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PowerPoint presentation regarding UBS’s investment banking referral fee policy. (Mem.

Supp. Amended Pet. and Mot. to Vacate Arbitration Award, R. 8-21.)

On April 8, 2008, UBS filed its Motion for Summary Confirmation of Arbitration
Award, arguing that (1) a trial court’s potential disagreement with the arbitrators’ denial
of a party’s discovery request is not a legally permissible reason for vacating an
arbitration award, and (2) even if it were, the arbitrators resolved the purported discovery
“issue” in this case by providing Hicks with the information he sought by alternate

means. (Mem. Supp. UBS’s Mot. for Summ. Conf. of Arbitration Award, R. 99-121.)

UBS also pointed out that, while Hicks claimed that he was “unjustly denied” access to
the metadata, he had never even raised that issue to the arbitrators and they had never

ruled upon it. (Id. at R. 120-21; see also Borrelli Aff. 29, R. 137.)

After the trial court heard oral argument on June 13, 2008, it issued a Memo-
randum Decision, dated July 8, 2008, in which it denied UBS’s motion for summary
confirmation of the Award, granted Hicks’ petition to vacate the Award and instructed
Hicks’ counsel to prepare a final order that “should specifically outline the discovery
which was denied to [Hicks] and explain the basis for the Court’s decision that [Hicks]

was denied the opportunity to present material evidence.” (Memorandum Decision, Add.

Ex. 5, at R. 375.)

Hicks, however, submitted a proposed final order that neither specifically outlined
the discovery he was purportedly denied nor explained the basis for the trial court’s deci-

sion that he was denied the opportunity to present material evidence. ([Proposed] Order

and Judgment, Add. Ex. 9, R. 385-89.) Instead, Hicks submitted a proposed final order to
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the trial court in which he raised five purported discovery items that he supposedly
requested in the arbitration and that the arbitrators supposedly denied him. (See 1d.)
Despite his representations to the trial court, however, Hicks never presented four of the
five discovery “issues” to the arbitrators and the arbitrators never ruled upon such
“issues.” (Id.) As UBS pointed out in objecting to Hicks’ final order, the only discovery
item that the arbitrators denied Hicks was the deposition of UBS’s custodian of records.

(See Objections to Proposed Order and Judgment, Add. Ex. 10, R. 377-83.) In fact,

Hicks did not even raise most of these purported discovery “issues” in support of his
motion to vacate the Award. (See id.)
The trial court issued a Minute Entry on September 9, 2008 properly rejecting

Hicks’ proposed final order. (Minute Entry, Add. Ex. 11, R. 408-10.) However, despite

its prior instructions in its Memorandum Decision for Hicks’ counsel to “specifically
outline” the discovery that Hicks was allegedly denied and to “explain the basis” for the
court’s decision that Hicks was purportedly denied the opportunity to present material
evidence, the trial court stated in its Minute Entry that the final order that “should be
simplified to reflect . . . in a general way, that the panel made certain discovery decisions
which resulted in [Hicks] being denied access to certain key witnesses and information
critical to his case.” (Id. at R. 408.)

As a result, the final order states that Hicks “was denied critical discovery; denied
the opportunity to present material evidence; and denied the opportunity to adequately
cross-examine witnesses, all of which substantially prejudiced Hicks’ rights during the

arbitration proceeding.” (Order and Judgment, Add. Ex. 1, at R. 411-12.) The trial court
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never identified any specific discovery that Hicks was allegedly denied by the arbitration

panel. (See id.; see also Memorandum Decision, Add. Ex. 5.) Nor did the trial court

identify any instances in which the arbitrators prevented any testimony, excluded any
evidence or limited any cross-examination. (Id.) Accordingly, the language contained in
the final order provides no guidance to an arbitration panel if the arbitration were to be

re-tried. (Order and Judgment, Add. Ex. 1.)

SUMMARY OF ARGUMENT

Under Utah law, judicial review of arbitration awards is extremely narrow in
scope, highly deferential to the arbitrators and limited to the statutory grounds for review.
A trial court i1s not permitted to substitute its judgment for that of the arbitrators.
Discovery matters, in particular, are left within the discretion of the arbitrators.

Here, the trial court committed plain error by vacating the Award on the sole basis
that it disagreed with the arbitrators’ decision not to grant Hicks’ request to depose
UBS’s custodian of records. Moreover, the trial court substituted its judgment for that of
the arbitrators with regard to a discovery dispute that was fully briefed and argued by the
parties during the arbitration and considered and resolved by the arbitrators.

The trial court’s final order purports to provide three reasons for its decision in
stating that Hicks was: (1) “denied critical discovery”; (i1) “denied the opportunity to
present material evidence”; and (i11) “denied the opportunity to adequately cross-examine
witnesses.” However, the trial court did not apply any of these three reasons to the facts

of this case or even explain exactly what the arbitrators did (or did not do) that was
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apparently so improper as to result in Hicks’ rights being “substantially prejudiced.” In
fact, the trial court’s three purported reasons have no basis in the record.

As to the trial court’s first reason, the purported denial of “critical discovery” is
not one of the statutorily-enumerated grounds on which an arbitration award can be
vacated. On the contrary, Section 118 of the Utah Arbitration Act provides that an
arbitrator “may permit any discovery the arbitrator decides is appropriate in the
circumstances.”

Moreover, despite the more limited nature of discovery in FINRA arbitration, the
arbitrators went to great lengths to provide Hicks with access to all of the information he
sought. In fact, the arbitrators resolved Hicks’ request for the deposition of UBS’s
custodian of records — the only discovery that they denied Hicks — by ordering UBS to
produce all documents responsive to Hicks’ discovery requests, to describe in an affidavit
its efforts to do so and to have the corporate representative who conducted UBS’s search
for documents testify at the evidentiary hearing.

The trial court’s second and third reasons for vacating the Award refer to Section
116 of the Utah Arbitration Act, which governs the manner in which arbitrators may
conduct a hearing. Hicks, however, has never disputed the manner in which the
arbitrators conducted the evidentiary hearing. Moreover, although an arbitration award
may be vacated under the Act if a party is denied “the opportunity to present material
evidence” or “the opportunity to adequately cross-examine witnesses,” the party seeking
to establish those grounds must show that its rights were “substantially prejudiced.” The

trial court, however, failed to hold Hicks to that high standard. In fact, the trial court did
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not identify a single instance in which the arbitrators prevented Hicks (or any other
witness) from testifying, excluded material evidence or limited cross-examination. That
1s because the arbitrators never did any of these things. Accordingly, the trial court’s
second and third reasons for vacating the Award are inapposite.

In short, the trial court vacated the Award for reasons that are impermissible,
unsubstantiated and applicable. Accordingly, UBS respectfully requests that this Court
reverse the trial court’s order and judgment vacating the Award and direct that the Award
be confirmed and that judgment be entered in UBS’s favor.

ARGUMENT

L. THE TRIAL COURT INCORRECTLY EXERCISED ITS AUTHORITY IN
VACATING THE AWARD ON THE SOLE BASIS THAT THE ARBITRA-
TORS DID NOT PERMIT HICKS TO DEPOSE UBS’S CUSTODIAN OF
RECORDS
This entire matter can be resolved by answering a single, straightforward legal

question. Whether an arbitration award may be vacated on the sole basis that the

arbitration panel did not allow the losing party to conduct certain discovery. Based on
the plain language of the Utah Arbitration Act, the answer i1s clearly “no.”

When Hicks agreed to arbitrate any and all disputes with UBS, Hicks (and UBS)
willingly gave up the right to the sort of extensive discovery mechanisms that he could
have pursued in court. The trial court, however, refused to hold Hicks to this agreement
and vacated UBS’s arbitration award against Hicks on the ground that the arbitrators did

not allow Hicks to depose UBS’s custodian of records — despite the fact that both the

parties’ arbitration agreement and the applicable arbitration rules expressly limit the
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scope of discovery and did not require the panel to allow such a deposition, despite the
fact that this purported discovery issue was fully briefed and argued by the parties during
the arbitration and considered and resolved by the arbitrators and despite the fact that the
Utah Arbitration Act expressly leaves discovery matters within the discretion of the
arbitrators.

Even if the trial court disagreed with the arbitrators’ discovery decisions, including
their decision not to allow Hicks to depose UBS’s custodian of records, that disagreement
i1s not a valid basis for vacating the Award. Under Section 124(1) of the Act, an
arbitration award may only be vacated if the party challenging the award establishes one
or more of the following:

(a)  the award was procured by corruption, fraud, or other undue means;

(b)  there was:

(1) evident partiality by an arbitrator appointed as a neutral
arbitrator;

(1)  corruption by an arbitrator; or

(111) misconduct by an arbitrator prejudicing the rights of a party
to the arbitration proceeding;

(c) an arbitrator refused to postpone the hearing upon showing of
sufficient cause for postponement, refused to consider evidence
material to the controversy, or otherwise conducted the hearing
contrary to Section 78B-11-116, so as to substantially prejudice the
rights of a party to the arbitration proceeding;

(d)  an arbitrator exceeded the arbitrator's authority;
(e)  there was no agreement to arbitrate, unless the person participated in

the arbitration proceeding without raising an objection under
Subsection 78B-11-116(3) not later than the beginning of the
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arbitration hearing; or

(f)  the arbitration was conducted without proper notice of the initiation
of an arbitration as required in Section 78B-11-110 so as to
substantially prejudice the rights of a party to the arbitration
proceeding.

Utah Code Ann. § 78B-11-124(1). Section 124(1) does not include the trial court’s

disagreement with an arbitrators’ denial of a discovery request as a basis for vacating an
award.

The trial court attempted to get around this problem by stating that the arbitrators
“conducted the hearing contrary to Section 78B-11-116" and did not, as that section
provides, allow Hicks “to present evidence material to the controversy” and “to cross-
examine witnesses appearing at the hearing.” Even if those provisions were applicable to
the facts of this case (which they are not), in order to have the Award vacated, Hicks was
also required, pursuant to Section 124 of the Act, to show that his rights were
“substantially prejudiced.” Although the trial court quotes this standard in its final order,
it fails to apply it to the facts of this case and fails to explain exactly what the arbitrators
did (or did not do) that was apparently so improper as to “substantially prejudice” Hicks’
rights.

In fact, Hicks was not denied the opportunity to present evidence or cross-examine
witnesses and his rights were not substantially prejudiced. There is absolutely nothing in
the record to suggest that the arbitrators prevented Hicks (or any other witness) from

testifying, excluded material evidence or limited cross-examination.

2.



Despite the fact that Hicks submitted a proposed final order to the trial court
stating that the arbitrators had “denied” him discovery materials that he never even
requested, the only discovery that the arbitrators denied Hicks was the deposition of

UBS’s custodian of records. (See [Proposed] Order and Judegment, Add. Ex. 9, R. 385-

89; Objections to Proposed Order and Judgment, Add. Ex. 10, R. 377-83.) But having a

discovery request denied is not the same thing as being denied the right to present
evidence or cross-examine witnesses. Indeed, Section 116(4) applies only to the manner
in which the arbitrators may conduct a hearing and does not make any reference to
discovery matters or other pre-hearing proceedings. And it certainly does not bestow
upon a party to an arbitration an unfettered right to conduct discovery. When he joined
UBS as a Financial Advisor, Hicks expressly acknowledged and agreed that “[t]he ability
of the parties to obtain documents, witness statements and other discovery is generally

more limited in arbitration than in court proceedings.” (Add. Ex. 2 at R. 161.) Having

willingly agreed to forego more extensive discovery processes when he agreed to
arbitrate any and all disputes with UBS, Hicks is in no position now to complain that he
was not given all the discovery he wanted.

Moreover, another section of the Act makes it absolutely clear that the trial court’s
disagreement with the arbitrators’ denial of a discovery request is not a basis for vacating
an arbitration award. In fact, Section 118 of the Act expressly leaves it within the
arbitrators’ sole discretion to determine whether and to what extent discovery is to be

allowed:
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An arbitrator may permit any discovery the arbitrator decides is
appropriate in the circumstances, taking into account the needs of the
parties to the arbitration proceeding and other affected persons and the
desirability of making the proceeding fair, expeditious, and cost-effective.

Utah Code Ann. § 78B-11-118(3) (emphasis added). Section 118 thus clearly reflects the

Legislature’s intent to leave discovery in the hands of the arbitrators, who, after all, are in
a much better position to determine what discovery is actually “appropriate” given the
facts and circumstances of the case before them.

If the arbitrators’ denial of a discovery request were tantamount to the denial of a
party’s right to present evidence or cross-examine witnesses under Section 116(4), and
thus a basis for vacating an award under Section 124(1)(c), then Section 118 would be
rendered meaningless. In interpreting statutes, however, a court’s role is to “avoid inter-
pretations that will render portions of a statute superfluous or inoperative.” Hall v. Dep’t

of Corrections, 2001 UT 34, 9 15, 24 P.3d 958. Moreover, in interpreting potentially

conflicting statutes, specific provisions take precedence over general provisions. Id. The
trial court’s apparent interpretation of Section 116(4) violates both of these important pre-
cepts.

The trial court committed plain error in violating the express provisions of the
Utah Arbitration Act and vacating the Award on the sole basis that the arbitrators did not
permit Hicks to depose UBS’s custodian of records. As there was no basis to vacate the

Award, it should be confirmed as a judgment.
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II. THERE WAS ABSOLUTELY NO BASIS IN THE RECORD FOR THE
TRIAL COURT TO CONCLUDE THAT HICKS WAS DENIED
“CRITICAL DISCOVERY”

Even if the purported denial of “critical discovery” were a valid basis to vacate an
arbitration award, there was absolutely no basis in this case for the trial court to conclude
that the arbitrators denied Hicks “critical discovery.” In fact, the trial court did not
identify any discovery that Hicks was purportedly denied. As the only discovery that the
arbitrators denied Hicks was the deposition of UBS’s custodian of records, one can only
assume that this is the sole basis on which the trial court vacated the Award.’ The
arbitrators, however, were well within their authority in denying Hicks’ request.

Consistent with Section 118 of the Utah Arbitration Act, FINRA’s discovery rules
and arbitration guidelines provide that it is within the arbitrators’ sole discretion to
determine, given the facts and circumstances before them, the nature and extent of
appropriate discovery. Indeed, FINRA’s Arbitrator’s Manual instructs the arbitrators to
carefully exercise their judgment when considering a party’s request for depositions and

cautions them to bear in mind that arbitration should be efficient and expeditious:

The effective use of discovery tools such as depositions rests
in the careful exercise of judgment by the arbitrators. Care

> Although the trial court stated, in its Memorandum Decision, that “the panel’s
decision hindered [Hicks’] ability to present material evidence and his ability to
adequately cross-examine Ms. Weisman, who was clearly a key witness in the arbitration
proceeding,” the trial court never identified the “panel’s decision” to which it referred,
never explained the basis for its decision that Hicks was denied material evidence (as it
indicated it would do 1n its final order) and never explained the basis for its decision that
Hicks, who examined Ms. Weisman as part of his case in chief, was hindered in his
ability to cross-examine her. (See Mem. Dec., Add. Ex. 5, R. 372-76; Order & Judgment,
Add. Ex. 1, R. 411-12))
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should be taken to avoid unnecessary expense or burdens to
the parties and to avoid unnecessary delay.

See The Arbitrator’s Manual, August 2007, at p. 12 (Add. Ex. 7).

Notably, there is no basis to conclude that Hicks was entitled to depose UBS’s
custodian of records. On the contrary, FINRA’s Code of Arbitration Procedure (“CAP”)
expressly states that depositions are “strongly discouraged” in FINRA arbitration. See

FINRA CAP Rule 13510 (Add. Ex. 6) (emphasis added). In fact, FINRA arbitrators may

permit depositions only in “very limited” circumstances.’ Having considered the parties’
briefs and oral argument, the arbitrators determined that none of those circumstances
applied to Hicks’ request to depose UBS’s custodian of records.

But the arbitrators went even further and resolved this purported “issue” by
providing Hicks with the information he sought by alternate means. In lieu of granting
Hicks’ request to depose UBS’s custodian of records, the arbitrators ordered UBS to
produce an Affirmation stating either that “there are no responsive documents or informa-
tion” in response to Hicks® discovery requests or that UBS’s previously produced
documents or information (which shall be itemized by name or description) constitute all

the responsive documents or information that was found after the required good faith

search.” (R. 285-86.)

® Under FINRA CAP 13510, depositions are allowed only to preserve the
testimony of 11l or dying witnesses; To accommodate essential witnesses who are unable
or unwilling to travel long distances for a hearing and may not otherwise be required to
participate in the hearing; To expedite large or complex cases; or “[i]f the panel
determines that extraordinary circumstances exist.” (Add. Ex. 6.)
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In accordance with the arbitrators’ order, UBS produced prior to the evidentiary
hearing an Affirmation detailing its efforts to search for documents and information
responsive to Hicks’ discovery requests, identifying each category of documents that it
produced as a result of its search and stating that such documents constitute all of the
responsive documents that were found after the required good faith search. (Add. Ex. 8,
R. 288-90.)

At the evidentiary hearing, Hicks moved the Affirmation into evidence and had

the opportunity to question any of UBS’s witnesses about it. (Borrelli Aff. 421, R. 135.)

In fact, despite his claims to the trial court in support of his motion to vacate the Award,
Hicks questioned Virginia Weisman, the corporate representative who conducted UBS’s
search for documents and executed the Affirmation, regarding, among other things,

UBS’s document production. (Id. § 32; Affirmation, R. 288-90.) Accordingly, Hicks

received (or at least had access to) the very information that he claimed was denied him —
along with all of the other discovery and information to which the arbitrators provided
him access.

In short, not only did the trial court improperly vacate the Award on the basis of a
purported discovery issue, it substituted its judgment for that of the arbitrators with
respect to an issue that was considered, resolved and rendered moot by the arbitrators.

III. UTAH’S STRONG PUBLIC POLICY FAVORING ARBITRATION

MANDATES THE REVERSAL OF THE TRIAL COURT’S DECISION

VACATING THE AWARD

Utah has a strong public policy mandate that liberally encourages arbitration

because it is expeditious and efficient. See, e.g., Allred v. Educators Mut. Ins. Ass’n of
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Utah, 909 P.2d 1263, 1268 (Utah 1996) (Utah Arbitration Act “reflects long-standing

public policy favoring speedy and inexpensive methods of adjudicating disputes™).
Accordingly, the Utah Supreme Court has instructed that trial courts should undertake

only an extremely narrow review of arbitration awards. Buzas Baseball v. Salt Lake

Trappers, 925 P.2d 941, 946 (Utah 1996) (standard of review is “highly deferential to the

arbitrator”); see also Utility Trailer Sales v. Fake, 740 P.2d 1327, 1329 (Utah 1987)

(“[JTudicial review of arbitration awards should not be pervasive in scope or susceptible
to repetitive adjudications, but should be limited to the statutory grounds and procedures
for review”).” Otherwise, “the speedy resolution of grievances by private mechanisms

would be greatly undermined.” Buzas, 925 P.2d at 947-48.

In accordance with these well-established principles, the Utah Arbitration Act
provides that discovery matters are left entirely within the arbitrators’ discretion and that
an arbitration panel’s denial of a party’s discovery request is not a permissible ground on

which an arbitration award may be vacated. See Buzas, 925 P.2d at 947-48 (“the trial

court may not substitute its judgment for that of the arbitrator, nor may it modify or
vacate an award because it disagrees with the arbitrator’s assessment™).

Allowing an arbitration award to be vacated because the losing party was denied
discovery would defeat the important, legislatively-enacted purpose of arbitration as a

speedy and inexpensive means to resolve disputes. Indeed, any arbitration award could

7 The United States Supreme Court recently held that, under the Federal

Arbitration Act, arbitration awards are not subject to general review for an arbitrator’s
legal errors. Hall Street Associates, LLC v. Mattel, Inc., 552 U.S. | 128 S.Ct. 1396
(2008).
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be vacated upon the losing party’s ex post facto claim that he should have been entitled to
conduct additional discovery and that such additional discovery was important to his
case. At a minimum, a great number of arbitration awards would become subject to
detailed, time-consuming, and expensive judicial review.

This why the law is so clear in providing that arbitration awards are subject to only
limited judicial review and that courts should not substitute their judgment for that of the
arbitrators. Otherwise, the whole point of arbitration would be lost.

The Tenth Circuit recognized this in a case involving similar facts as the case at

bar. In Jenkins v. Prudential-Bache Securities, 847 F.2d 631, 632-33 (10th Cir. 1988),

the district court affirmed an arbitration award ordering securities brokers, who resigned
to join a competitor, to repay their employee forgivable loans. Like the district court, the
Tenth Circuit refused to second-guess the arbitrators’ determinations:

[TThe sole question for our consideration is whether the

arbitration panel ignored the plain language of the contract in

refusing [the brokers’] interpretation of the agreement . . . .

But this is a review of an arbitration award. [The brokers]

agreed to have an arbitration panel interpret their contracts.

Even if the panel misread the contract, we may not reverse for

that reason alone. The court cannot say that the panel ignored

the plain language of the contract, and the district court’s

decision must therefore be affirmed.
Id. at 635 (emphasis added).

Similarly, in this case, the parties agreed to have an arbitration panel adjudicate all

of their disputes, claims and controversies. They also agreed that the arbitration panel

would determine the nature and extent of discovery and expressly acknowledged that

such discovery would be more limited in arbitration. Even if it disagreed with the
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arbitrators’ determination of a discovery issue, the trial court should not have vacated the
arbitration award on that basis. Accordingly, the trial court’s order and judgment
vacating the Award should be reversed.

CONCLUSION

The Utah Arbitration Act provides specific grounds on which an arbitration award
may be vacated. A trial court’s disagreement with an arbitration panel’s determination
and resolution of a discovery dispute is not one of them. On the contrary, the Act
provides that discovery matters should be left within the sole discretion of the arbitrators.

Even if it were a valid ground for vacating the Award (which it is not), there was
absolutely no basis in the record for the trial court to conclude that Hicks was denied
“critical discovery.” Nor was there any basis whatsoever in the record to conclude that
the arbitrators denied Hicks “the opportunity to present material evidence” or “the
opportunity to adequately cross-examine witnesses,” much less that Hicks’ rights were
“substantially prejudiced.”

In connection with its review of the Award, the trial court completely reversed the
parties’ respective burdens. The trial court did not require Hicks, the party seeking to
vacate the Award, to demonstrate any of the statutorily-enumerated grounds for vacating
the Award. Instead, UBS was essentially forced to show that such grounds did not exist.

In short, the trial court incorrectly exercised its authority by failing to give
appropriate deference to the arbitrators and by vacating the Award for reasons that are
impermissible, unsubstantiated and inapplicable. Accordingly, UBS respectfully requests

that this Court:
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(i)

(111)

DATED:

Reverse the trial court’s order and judgment denying UBS’s motion
for summary confirmation of the Award;

Reverse the trial court’s order and judgment granting Hicks’ petition
to vacate the Award; and

Direct that the Award be confirmed and that Judgment be entered
pursuant to the Award in UBS’s favor and against Hicks in the
amount of $575,436.28, plus pre-judgment interest, post-judgment
interest, costs, and attorney fees as allowed by contract and by Utah
Code Ann. § 78B-11-126.

March 4, 2009

ANDERSON & KARRENBERG
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Stephen P. Horvat
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Facsimile: (801) 532-7543

Attorneys for Thomas G. Hicks, 1]

IN THE THIRD JUDICIAL DISTRICT COURT
SALT LAKE COUNTY, STATE OF UTAH

THOMAS G. HICKS, I1I, ORDER AND JUDGMENT VACATING
ARBITRATION AWARD AND
Petitioner, DIRECTING REHEARING
V.
UBS FINANCIAL SERVICES, INC., Civil No. 080901999
Respondent. Judge Robert Faust

Before the Court is Petitioner Thomas G. Hicks, III’s (“Hicks™) Motion to Vacate
Arbitration Award and Respondent UBS Financial Services, Inc.’s (“UBS”) Motion for
Summary Confirmation of Arbitration Award. The Court heard oral argument on both
Motions on June 13, 2008. Based on the filings of the parties and the oral arguments of
- counsel, and the Court being otherwise informed in the premises, on July 8, 2008, the
Court issued a Memorandum Decision. As set forth more specifically in the

Memorandum Decision, the Court finds that in the underlying arbitration proceeding,
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Hicks was denied critical discovery; denied the opportunity to present material evidence;
and denied the opportunity to adequately cross-examine witnesses. Hicks was denied at
least the following discovery:

1. Hicks was denied the opportunity to take the deposition of a UBS
corporate representative knowledgeable about the scope and content of requested
information and documents regarding UBS’s interactions with Extra Space Storage and
Infinite Energy. Having been denied the opportunity to take the deposition of a UBS
corporate representative, Hicks was denied the opportunity to conduct any follow-up
discovery, such as taking the deposition of any individuals identified by the corporate
representative who likely possess documents regarding UBS’s interactions with Extra
Space Storage and Infinite Energy.

2. Hicks was denied the opportunity to take the depositions of James P.
Boland and Warren Jervey, the two UBS officers who signed a Term Loan Facility
Commitment Letter between UBS and Infinite Energy dated September 19, 2005.

3. Hicks was denied access to the Software Metadata of documents,
including a policy presentation allegedly presented to Hicks in 2003 that outlined the
referral fees that he could expect to obtain when referring clients to UBS.

4. Hicks also requested UBS to produce documents evidencing exactly how
much UBS was paid on at least four deals for Extra Space Storage. UBS failed to

provide all such documents.





5. Hicks was denied the opportunity to conduct any follow-up discovery on
matters or issues that would ha;/e been disclosed by the foregoing discovery.

For all of the reasons stated in Hicks’ memoranda and the Court’s Memorandum
Decision, the denial of the foregoing discovery substantially prejudiced Hicks’ rights
during the arbitration proceeding. Hicks’ inability to conduct critical discovery during
the arbitration proceeding substantially hindered his ability to present material evidence.
And having been denied access to critical evidence in this case, Hicks was also denied the
opportunity to adequately cross-examine witnesses, such as Virginia Weisman.

Accordingly, the Court hereby ORDERS, ADJUDGES AND DECREES that
UBS’s Motion for Summary Confirmation of Arbitration Award is denied and Hicks’
Motion to Vacate Arbitration Award is granted. The award in the arbitration proceeding
is hereby vacated and this matter is to be set for a rehearing before the Arbitration Panel.
The rehearing shall be conducted in a manner that will not again prejudice Hicks’ rights
and otherwise comports with Utah Code Ann. § 78B-11-116 (formerly 78-31a-116).

DATED this ___ day of August, 2008.

BY THE COURT

Robert P. Faust
District Court Judge
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APPROVED AS TO FORM:

Thomas R. Karrenberg
Stephen P. Horvat
Attorneys for UBS Financial Services, Inc.
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CERTIFICATE OF SERVICE

I hereby certify that onthe  day of August, 2008, a copy of the ORDER AND
JUDGMENT VACATING ARBITRATION AWARD AND DIRECTING
REHEARING was mailed, postage prepaid, to the following:

Thomas R. Karrenberg

Stephen P. Horvat

ANDERSON & KARRENBERG
700 Chase Tower

50 West Broadway

Salt Lake City, UT 84101

Anthony J. Borrelli

RIKER, DANZIG, SCHERER, HYLAND & PERRETTI LLP
Headquarters Plaza

One Speedwell Avenue

Morristown, NJ 07962-1981
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- THOMAS G. HICKS, III,

ANDERSON & KARRENBERG
Thomas R. Karrenberg (#3726)
Stephen P. Horvat (#6249)

50 West Broadway #700

Salt Lake City, Utah' 84101
Telephone: (801) 534-1700
Facsimile: (801) 364-7697

RIKER, DANZIG, SCHERER, HYLAND & PERRETTI LLP
Anthony J. Borrelli (admitted pro hac vice)
Headquarters Plaza

One Speedwell Avenue ‘
Morristown, NJ 07962-1981

- Telephone: (973) 538-0800
Facsimile: (973) 538-1984

Attorneys for Respondent UBS Financial Services Inc.

IN THE THIRD JUDICIAL DISTRICT COURT

SALT LAKE COUNTY, STATE OF UTAH

'OBJECTIONS TO PROPOSED ORDER

' Pefitioner, | . AND JUDGMENT VACATING

| B S ARBITRATION AWARD AND
vs. o DIRECTING REHEARING
' UBS FINANCIAL SERVICES INC. - CaseNo. 080901999

Consolidated with Case No. 080902321

Respondent.
Judge Robert P. Faust

Respondent UBS Financial Services Inc. (“UBS”) respectfully submits objections to the
proposed Order and Judgment Vacating Arbitration Award and Directing Rehearing (hereinafter,
“proposed Order and Judgment™) submitted by the Petitioner, Thomas G. Hicks, III (“Hicks”).

The proposed Order and Judgment is attached as Exhibit A hereto.
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PRELIMINARY STATEMENT

Hicks is attempting to interject into the Court’s final order purported “discovery issues”
that Hicks never raised to the arbitration panel and that the arbitration panel never ruled upon.
As is clear from the record in this matter, the only discovery that the arbitration panel denied
Hicks was ‘rhe deposition of a UBS. corporate representative. By submitting his proposed Order
~and Judgrnent, however, Hicks is now asking thié Court to vacate the arbitration award on the
ground that the‘arbitration panel made ilnproper r'ulings on matters of which ’it did n.otveven
~ know. | |

In his petition to vacate the award, Hicks claimed that the arbitration panel improperly

denied two of his discovery requests: (1) to depose-a UBS corporate reprebsentati_ve; and (2) to

- access certain software metadata relating to documents produced by UBS. Paragraph 1 of Hicks’

proposed Order and Judgment relates to the arbitration panel’s denial of Hicks’ request to depose

a UBS corporate representative, and, based on the Court’s Memorandum Decision, UBS has no -

'obj'ectioh‘ to the form of Paragraph 1.

However, Hicks was not “denied access” to any software metadata, as alleged in Hicks’

propbsed Order énd Judgment, because Hicks never even raised this matter to the arbitration
panel and the arbitration panel never ruled upon any such matter. Similarly, the arbitration panel
never ruled upon any request bby Hicks to depose James P. Boland and Warren Jervey of UBS.
Not only did Hicks fail to ever raise this matter to the arbitration panel, he never even submitted
a request to UBS to take these depositions at any time during tﬁe arbitration. In fact, Hicks did

not raise this matter in his petition to vacate the arbitration award.





In addition, the arbitration panel never denied or limited to émy‘ extent Hicks’ ability to

obtain documents from UBS. On the contrary, pursuant to the arbitration panel’s order, UBS
produced an. Affirmation stating that it had produced all documents responsive to Hicks’ dis-

covery requests. Although Hicks is now claiming that, notwithstanding the Affirmation, “UBS

failed to provide all such documents,” Hicks never raised this matter to the arbitration panel and
the arbitration panel never ruled upon any such matter.
In short, the only matter that should be included in the Court’s final order is the

arbitration panel’s denial of Hicks’ request to depose a UBS corporate representative. The other

urported “discovery issues” contained in Hicks’ proposed Order and Judement were not even .
purp ( 3 _ .

raised to the al'bitratibn panel and are not based on any ruling made by_ the arbitration panel.

- Accordingly, such matters do not provide any basis upon which the arbitration award can be

- vacated and should be omitted from the Court’s final order.

OBJECTIONS TO PROPOSED ORDER AND JUDGMENT

UBS objects to the infrbdut;tbry 15;1ragraph of Hicks’ p'rop_o‘.sed. Order and Judgment

 insofar as the last sentence of such paragraph contains the phrase “at Iéast,” because such phrase

falsely suggests that the al;bitration panel denied Hicks discovery other thén the deposition of a
UBS corporate representative, which was vthe only discovery thét the arbitration panel denied
Hicks. Accordingly, instead of indicating that “Hicks was denied at least the following
discovery,” the last sentence of the Court’s final order should state: “Hicks was denied the
following discovery:”.

The following numbered paragraphs correspond to the numbered paragraphs contained in

Hicks’ proposed Order and Judgment: |
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1. 'UBS has no objections to this paragraph.

2. UBS objects to this paragraph in its entirety because it is not based on any

ruling made by the arbitration panel. The Declaration that Hicks filed in connection with his

petition to vacate the arbitration award does not allege that Hicks ever requested the arbitration -

panel’s permission to depose either James P. Boland or Warren J ervey (as he was required to do
under FINRA Dispute Resolution’s Code of Arbitration Procedure) or that the arbitration panel

ever ruled on any such request. (See Declaration, dated February 21, 2008, of Thomas G. Hicks,

I (“Hicks Declaration™).). In fact, Hicks was not “denied the opportunity” to /depdse M. »

Boland and Mr. J ervey because Hicks never even raised the matter to the arbitration panel (nor

did Hicks ever submit a request to UBS to take these depositions at any time during the -

arbitration). Accordingly, this parégraph should be omitted from the Court’s final order.

3. - UBS objects to this pé'ragraph in its entirety because itis not based»on_ any

ruling made by the arbitration panel. As stated in the Affidavit filed by UBS in opposition to

“Hicks’ petition to vacate the Award, Hicks never raised the matter of ‘soft'ware metadata

information 0 the arbitfation panél, nor chd the arbitration bpanel‘ 'eve;r rule on any suéh matter.
(S_éé Affidavit, dated Aprﬂ 8, 2008, of Anthdny J. Bérrelli (“Borrelli Affidavit”).) Hicks did ﬁot
dispute any‘.of these facts in 1;13 responding papers. ‘(_S_e_e_ Hicks’ Oppoéiﬁon to Respondent’s
Motion For Summary Confirmation of Arbitratioﬁ Award and Hicks’ Reply Memorandum In
Support of His Moﬁon to Vacate Arbitration Awérd, dated May 9, 2008.) In fact, Hicks was not
“denied access to the Software Metadata of documents” because Hicks never even raised the

matter to the arbitration panel. Accordingly, this paragraph should be omitted from the final

order entered by the Court.
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4, UBS objects to this paragraph in ifs entirety because it is not based on any
ruling made by the arbitration panel. The Hicks Declaration does not allege that the arbitration
panel ever dedied» or limited to any extent Hicks’ ability to obtain documents from UBS. On the
_ ‘contrary, the arbitration panel ordered UBS to provide Hicks with an Affirmation stating either
that “there- are no responsive documents or information in respdnse to Hicks’ discovery requests
or that UBS’S previously larodtléed documents or infdi'mation (which shall be itemized by name

or description) constitute all the responsive documents or information that was found after the

required good faith search.” (See Borrelli Affidavit at 1}‘20.) UBS produced the_Afﬁrma_ﬁon. :

(See Borrelli Affidavit at 21 ) Although Hicks is now claiming that, notwithstandin_g'the
- . Affirmation, “UBS failed to provide all suchvdocuments,” the Hicks Declaration_ does not allege

that Hicks ever raised this matter to the arbitration panel or that the arbitration panel ever ruled

upon it. In fact, Hicks was not denied any documents and, after UBS served the Affirmation,

- Hicks never raised the matter to the arbitration panel. Accordingly, this paragraph should be

‘omitted from the final order entered by the Court.

5. UBS objects to this: paragraph in its entirety because it relates to the

matters identified in the foregoing three paragraphs, which matters are not based on any ruli11g
made by the arbitration panel. Accordingly, this paragraph should be omitted from the final

order entered by the Court.
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[OBJECTIONS TO PROPOSED ORDER AND JUDGMENT VACATING ARBITRATION AWARD AND

DIRECTING REHEARING]

DATED:

August 11, 2008.

ANDERSON & KARRENBERG

/@, ﬂ/f‘\—.—f

Thomas R. Karrenberg
Stephen P. Horvat

| ~ Attorneys for Respondent -

UBS Financiql SerVices Inc.

: 'RIKER DANZIG, SCHERER HYLAND'
- & PERRETTI LLP '
Anthony J. Borrelli (admitted pro hac vice)

Headquarters Plaza

- One Speedwell Avenue

Morristown, NJ 07962-1981
Telephone: (973) 538-0800

- Facsimile: (973) 538-1984
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CERTIFICATE OF SERVICE -

I hereby certify that on this 11t day of Augu_st, 2008, I did cause a true and correct copy |

of the foregoing OBJECTIONS TO PROPOSED ORDER AND JUDGMENT VACATING

ARBITRATION. AWARD AND DIRECTING REHEARING to be served via first class
mail, postage prepaid, to each of the following: |

Greggory J. Savage, Esq.
Matthew N. Evans, Esq.
Ray Quinney & Nebeker, P.C.
- 36 South State Street, Suite 1400
- Salt Lake City, Utah 84111
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Prepared and Submitted by:

Greggory J. Savage (5988)

Matthew N, Evans (7051) :

RAY QUINNEY & NEBEKER P.C.

36 South State Street, Suite 1400

Salt Lake City, Utah 84111

- Telephone: (801) 532-1500
Facsimile: (801) 532-7543

- Attorneys for Thomas G. Hicks, III

IN THE THIRD JUDICIAL DISTRICT COURT
SALT LAKE COUNTY, STATE OF UTAH

THOMAS G.HICKS,Il, - | ORDER AND JUDGMENT VACATING
o o 3 - | ARBITRATION AWARD AND
Petitioner, DIRECTING REHEARING
§ |
UBS FINANCIAL SERVICES,INC, - | CivilNo. 080901999
| Respondent. e ; | ‘- Judge Robert Fé.ﬁst

| Before the Court is Petitioner Thomas G. Hicks, III’s (“Hické”) Métion to Vacate |
Arbitrétion Award and Respondent UBS Financial Services, Inc.’s (“UBS”) Motion for
Summary Confirmation of Arbitration Award. The Court heard oral argument on both
Motioﬁs on June 13, 2008. Based on the filings of the parties and the oral arguments of
counsel, and the Court being otllefwise informed in the premises, on July 8§, 2008,‘ the
Court.issued a Memorandum Decision. As set forth more speciﬁcally in the

Memorandum Decision, the Court finds that in the underlying arbitration proceeding,





Hicks was denied critical discovery; denied the opportunity to present material evidence;'
and denied the opportnnity to adequately cross-examine Witnesvses. Hicks was denied at.
least the following discovery:

1. Hicks was denied the-obportunity to take the deposrtion ofaUBS~-
corporate representative knowledgeabie about tlte scope and content of requested -

. information and documents regarding UBS’s interactions With Extra Space Storage and
Infinite Energy Havmg been denied the opportunlty to take the deposmon ofa UBS
corporate representative, Hicks was denied the opportunity to conduct any follow—up
discovery, such as takrngtl.le deposition of any 1nd1v1duals 1dent1ﬁed by the corporate
renresentative who likely poSsess dc)cuménts regarding UBS_’S vinte.‘ractions tNith Extra
Space Storage and Infinite Energy. -

| 2. chks was denied the oppmtunlty to take the deposmons of James P.
Boland and Wauen Jervey, the two UBS ofﬁcers who 51gned a Term Loan Fac1hty
Commitment Letter between UBS and Inﬁnlte Energy dated September 19, 2005..

3. Hicks was demed access to the Software Metadata of documents,
including a policy presentation allegedly presented to Hicks in 2003 that outlined the
referral fees that he could expect to obtain when referring clients to UBS. .

4. Hicks also requested UBS to produce documents evidencing exactly how
much UBS wa.s paid on at least four deals for Extra Space Storage. UBS failed to

provide all such documents.





5. Hicks was denied the opportunity to eohduet any follow-up discovery on
matters or issrles that would llar/e been disclosed by the foregoing discovery.

For all of the reasons stated in Hicks’ ‘memoran‘da an(i the Court’s} Memorandum
Decision, tlre ‘denial of the foregoirrg discovery substantially prejudiced Hicks’ rights
durirrg the arb,itratiorl proceedjng. Hicks’ inability to conduct criticel riiscovery during
the ar_bitratiorl proceeding substantially hindered his abﬂity to present rnaterial evidence.
And having been den_ied access to eritieel evrden_ee n t'his: ease, Hicks was alse denied the
opportunity to adequately cress-exarmine witnesses, such as Virgiriia FWeisman. '

| Aecor&rngly, the Court hereby ORDvE:RS,' ADJUDGES AND DECREES that
- UBS’s Metion for Sr_lmmary'_ Confirmation of Arbitratiorl Award is denied arld Hicks’
Motion .tol Vacare Arbitration Award is granted; .‘The‘awarvd ir1 the arbitration proceeding
is hereby »Vacated and this matter is “to’be set»for é._rehea_ring before the Arbitration Panel.
The rehearing shall be conducred 1n a niarnrer rl1at Wiil not again prejudice ‘Hicks’, rights
anci otllerwrse_ cemports with Utah dee ‘Ann. § 78]3;1 1-116 (forrnerly >7 8-3 1 a-116).
DATED this ____ day of Aﬁgust, 2008. |

BY THE COURT

Robert P. Faust
District Court Judge
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Supreme Court of Utah.

UTILITY TRAILER SALES OF SALT LAKE,
INC., Profit Sharing Retirement Plan and Trust,
Petitioner and Respondent,

V.

James D. FAKE, Claimant and Appellant.
No. 19830.

July 27, 1987.

Participant in retirement plan and trust who had
borrowed extensively from trust fund claimed
that his trust fund benefits exceeded his debts.
Trustees denied claims and participant requested
arbitration. Arbitrators decided in favor of trust
and petitioned for confirmation of arbitration
award. The District Court, Salt Lake County,
Dean E. Conder, J., confirmed the award. Plan
participant appealed. The Supreme Court, Hall,
C.J., held that: (1) plan participant waived right
to have claim reviewed by special committee
appointed by company; (2) objection to arbitra-
tor, on ground that arbitrator was not trustee, had
no validity; and (3) arbitrators' determination of
market value of stock at $30 per share was fair
and reasonable, based upon two formal valua-
tions, placing value at $29 per share and at $31
per share, and notwithstanding offer of $40 per
share.

Affirmed.
West Headnotes
[1] T €=374(1)

25T Alternative Dispute Resolution
25TII Arbitration
25TH(H) Review, Conclusiveness, and
Enforcement of Award
25Tk366 Appeal or Other Proceedings
for Review
25Tk374 Scope and Standards of

Page 1

Review
25Tk374(1) k. In General. Most
Cited Cases
(Formerly 33k73.7(1) Arbitration)

T €326

25T Alternative Dispute Resolution

25TII Arbitration

25TI(G) Award
25Tk326 k. Defects and Irregularities

in Procedure. Most Cited Cases

(Formerly 33k73.7(1) Arbitration)
In order to serve state policy favoring arbitration
and achieve its objective, judicial review of arbi-
tration award should not be pervasive in scope
or susceptible to repetitive adjudications, but
should be limited to the statutory grounds and
procedures for review; as general rule, awards
will not disturbed on account of irregularities or
informalities or because court does not agree
with award, so long as proceeding has been fair
and honest and substantial rights of partics have
been respected.

[2] Labor and Employment 231H €21599

231H Labor and Employment
231HXII Labor Relations
231HXII(H) Alternative Dispute Resolu-
tion
231HXII(H)4 Proceedings
231Hk1596  Conclusiveness of
Award
231Hk1599 k. Matters Con-
cluded. Most Cited Cases
(Formerly 232Ak465 Labor Relations)
Although trust agreement provided for review of
plan participant's claim that his trust fund bene-
fits exceeded his debts to trust fund claim by
executive committee, claimant waived that right
when he failed to comply with procedures, de-
manded arbitration, and actively sought final

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works.
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decision pursuant thereto.
[3] T €371

25T Alternative Dispute Resolution
25TII Arbitration
25TH(H) Review, Conclusiveness, and
Enforcement of Award
25Tk366 Appeal or Other Proceedings
for Review
25Tk371 k. Presentation and Res-
ervation of Grounds of Review. Most Cited
Cases
(Formerly 33k73.4 Arbitration)
Objection to participation of arbitrator as repre-
sentative of trust on ground that arbitrator was
not trustee had no validity, as representation by
trustee is not required, and did not preserve for
review argument that arbitration award was nul-
lified because arbitrator was not attorney, party,
or person employed by party. U.C.A. 1953, 78-
31-9 (Repealed).

[4] T €=371

25T Alternative Dispute Resolution
25TII Arbitration
25TH(H) Review, Conclusiveness, and
Enforcement of Award
25Tk366 Appeal or Other Proceedings
for Review
25Tk371 k. Presentation and Res-
ervation of Grounds of Review. Most Cited
Cases
(Formerly 33k73.4 Arbitration)
Claim that arbitration award was nullified by
participation of unauthorized participant in hear-
ing was not presented to or addressed by district
court and was thus waived for appeal.
U.C.A.1953, 78-31-9 (Repealed).

[5] T €328

25T Alternative Dispute Resolution
25TII Arbitration
25TI(G) Award

Page 2

25Tk327 Mistake or Error
25Tk328 k. In General. Most Cited
Cases
(Formerly 33k63.3, 33k63 Arbitration)

T €°362(2)

25T Alternative Dispute Resolution
25TII Arbitration
25TH(H) Review, Conclusiveness, and
Enforcement of Award
25Tk360 Impeachment or Vacation
25Tk362 Grounds for Impeach-
ment or Vacation
25Tk362(2) k. Limitation to
Statutory Grounds. Most Cited Cases
(Formerly 33k63.3, 33k63 Arbitration)
Generally, courts are without authority to review
action of arbitrator to correct errors or to substi-
tute their conclusions for those of arbitrators
acting honestly and within scope of their author-
ity; only under statutorily designated grounds
may court vacate or set aside arbitration agree-
ment.

[6] T €=325

25T Alternative Dispute Resolution

25TII Arbitration

25TI(G) Award
25Tk325 k. Amount of Award, or

Overvaluation and Undervaluation. Most Cited
Cases

(Formerly 33k62 Arbitration)
Arbitrators' determination of market value of
stock at $30 per share was fair and reasonable,
based upon two formal valuations, placing value
at $29 per share and at $31 per share, and not-
withstanding offer of $40 per share.

[7] T €342

25T Alternative Dispute Resolution
25TII Arbitration
25TI(G) Award
25Tk342 k. Objections and Exceptions

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works.
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to Award, and Waiver Thercof. Most Cited
Cases

(Formerly 33k67 Arbitration)
Having permitted arbitration to go forward to
conclusion without lodging protest to timeliness
of award, any objection on ground of timeliness
was waived. U.C.A. 1953, 78-31-8 (Repealed).

[8] T €326

25T Alternative Dispute Resolution

25TII Arbitration

25TI(G) Award
25Tk326 k. Defects and Irregularities

in Procedure. Most Cited Cases

(Formerly 33k76(3) Arbitration)
In absence of factual dispute that written arbitra-
tion agreement was entered into, that arbitration
proceedings were had, and that award was made
without complaint until it became clear which
party had prevailed, irregularities and informali-
ties complained of, in connection with confirma-
tion of award, did not constitute grounds for va-
cating award. U.C.A 1953, 78-31-16, 78-31-17
(Repealed).

[9] T €305

25T Alternative Dispute Resolution
25TII Arbitration
25TI(G) Award
25Tk302 Making and Formal Requi-
sites
25Tk305 k. Mode and Form of
Making. Most Cited Cases
(Formerly 33k51 Arbitration)
Although designated as “Conclusions,” arbitra-
tion award stating that trust participant owed
retirement plan certain amount, including ac-
crued interest, constituted award by arbitrators.
*1328 Jay A. Meservy, Salt Lake City, for
claimant and appellant.

Henry K. Chai, I, Salt Lake City, for petitioner
and respondent.
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HALL, Chief Justice:

Appellant appeals the district court's confirma-
tion of an arbitration award. He challenges the
validity of the award on various procedural
grounds and contends *1329 that it is not sup-
ported by the facts and the law. He also chal-
lenges the order confirming the award as not
being supported by the record.

As a participant, a former trustee, and company
president of the Utility Trailer Sales Retirement
Plan and Trust, appellant borrowed extensively
from the trust fund and secured his debts with
personal notes. In March 1982, he initiated the
present dispute with his successor trustees by
claiming that his trust fund benefits exceeded his
debts. Essentially, the dispute focused on the
valuation of stock held by the trust. The trustees
denied appellant's claims, supplied him with a
copy of appeal rules, and requested that appel-
lant utilize proper claim forms. In April 1982,
and on several occasions thereafter, appellant
declined to appeal, refused to submit proper
forms, and restated his claim. Each time, the
claim was denied.

On October 15, 1982, appellant formally re-
quested arbitration pursuant to the trust agree-
ment. Accordingly, appellant chose Richard
Bunker as his representative. The trust selected
John Gates as its representative, and on May 5,
1983, Robert Schramm was appointed as the
third arbitrator. The arbitration proceeding was
held on May 24, 1983.

On June 1, 1983, the arbitrators unanimously
decided in favor of the trust. In doing so, the
arbitrators concluded that appellant owed the
sum of $17,239.48. Notice of their decision was
given to appellant, and thereafter, the trustees
petitioned the district court to confirm the arbi-
tration award. Confirmation occurred in January
1984. In its memorandum decision, the trial
court determined that none of the conditions for
reversing the award set forth in Utah Code Ann.
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§¢§ 78-31-16 to -17 (1977) existed."™

FNI1. Chapter 31 of title 78 was repealed
effective April 28, 1986. For present
provisions comparable to those cited
herein, see the Utah Arbitration Act,
codified at Utah Code Ann. §§ 78-31a-1
through -20 (1987). Utah Code Ann. §§
78-31-16 and -17 (1977) provided in
pertinent part:

78-31-16.  Vacating by  court-
Grounds.-In any of the following
cases the court shall, after notice and
hearing, make an order vacating the
award, upon the application of any
party to the arbitration:

(1) Where the award was procured by
corruption, fraud or other undue
means.

(2) Where there was evident partiality
or corruption in the arbitrators, or ei-
ther of them.

(3) Where the arbitrators were guilty
of misconduct in refusing to postpone
the hearing upon sufficient cause
shown, or in refusing to hear evidence
pertinent and material to the contro-
versy, or of any other misbehavior by
which the rights of any party have
been prejudiced.

(4) Where the arbitrators exceeded
their powers, or so imperfectly exe-
cuted them that a mutual, final and
definite award upon the subject matter
submitted was not made.

78-31-17. Modification by court-
Grounds.-In any of the following
cases the court shall, after notice and
hearing, make an order modifying or
correcting the award upon the applica-

Page 4

tion of any party to the arbitration:

(1) Where there was an evident mis-
calculation of figures, or an evident
mistake in the description of any per-
son, thing or property, referred to in
the award.

(2) Where the arbitrators have
awarded upon a matter not submitted
to them.

(3) Where the award is imperfect in a
matter of form not affecting the merits
of the controversy.

[1] It is to be observed at the outset that the law
of this state favors arbitration as a speedy and
inexpensive method of resolving disputes.”™ In
order to serve that policy and achieve its objec-
tive, judicial review of arbitration awards should
not be pervasive in scope or susceptible to re-
petitive adjudications, but should be limited to
the statutory grounds and procedures for re-
view."™ As a general rule, awards will not be
disturbed on account of irregularities or infor-
malities, or because the court does not agree
with the award, so long as the proceeding has
been fair and honest and the substantial rights of
the parties have been respected.”™ Application
of the foregoing principles in this case prompts
the conclusion*1330 that appellant's contentions
on appeal are without merit.

FN2. Robinson & Wells, P.C. v. Warren,
669 P.2d 844, 846 (Utah 1983).

FN3. 1.

FN4. Bivans v. Utah Lake Land, Water
& Power Co., 53 Utah 601, 612-13, 174
P. 1126, 1130 (1918).

[2] Appellant first contends that as a prerequisite
to arbitration, he was entitled to have his claim
reviewed by a special committee appointed by
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the company and that he was denied that internal
appeal proceeding. However, while it is correct
that the trust agreement provided for a review by
an executive committee, appellant in the instant
case waived that right when he failed to comply
with procedures, demanded arbitration, and ac-
tively sought a final decision pursuant thereto.

[31[4] Appellant next contends that the arbitra-
tion award was nullified because the trust was
represented by one Neal Smith who was not an
attorney, a party, or a person employed by a
party, contrary to the provisions of Utah Code
Ann. § 78-31-9 (1977). The record reflects that
prior to the arbitration hearing, appellant lodged
an objection to Smith's participation as a repre-
sentative of the trust, but that he did so for an
insufficient reason, namely, that Smith was not a
trustee. Since section 78-31-9 does not require
representation by a trustee, appellant's objection
had no validity. Furthermore, appellant's claim
that the arbitration award was nullified by the
participation of an unauthorized participant in
the hearing was not presented to nor addressed
by the district court. The issue having been
raised for the first time on appeal, we do not ad-
dress it further."™”

FNS. Topik v. Thurber, 733 P.2d 499
(Utah 1987).

The primary issue determined by the arbitrators
was the value of the stock in Brighton Bank as
of September 1981. The arbitrators unanimously
concluded that the stock had a value of $30 per
share. Their conclusion was based upon two
formal valuations, one¢ obtained from JPS Finan-
cial Consultants placing the value at $29 per
share, and the other obtained from Johnson
Stewart, Inc., valuing the stock at $31 per share.
In addition, the arbitrators considered a Septem-
ber 30, 1981 offer from Brighton Bank to pur-
chase the stock for $30 per share, and an Octo-
ber 5, 1981 offer from one Mike Crowley to
purchase the same for $40 per share. Appellant
contends that the arbitrators chose to ignore the
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offer of $40 per share made by Crowley.

[5] Generally, the courts are without authority to
review the action of arbitrators to correct errors
or to substitute their conclusions for those of the
arbitrators acting honestly and within the scope
of their authority.™ Only under statutorily des-
ignated grounds may a court vacate or set aside
an arbitration award."’

FN6. Giannopulos v. Pappas, 80 Utah
442,449, 15 P.2d 353, 356 (1932).

FN7. 1d.

[6] In this case, appellant asserts as the statutory
grounds necessary to vacate the award that the
arbitrators ignored the facts, misapplied the law,
and grossly violated the concepts of equity and
fairness. However, the record does not bear out
the assertion. There is nothing to indicate that
the arbitrators did not duly consider the evidence
of Crowley's offer of $40 per share. Similarly,
there is nothing to indicate that the arbitrators
did not also consider the fact that the offer was
made after the date fixed for valuation and, more
importantly, that the offer did not culminate in a
sale. When weighed against all of the other evi-
dence regarding value, the arbitrators' determi-
nation of market value appears to be fair and
reasonable, and we do not disturb it by substitut-
ing our judgment for that of the arbitrators."™*

FNS8. See Warren, 669 P.2d at 847.

[7] Appellant's next point on appeal is that the
arbitration award was not timely, his contention
being that the award was not made within sixty
days from the time of the appointment of the
arbitrators as mandated by Utah Code Ann. §
78-31-8 (1977). We do not address the merits of
this contention because having permitted the
proceedings to go forward to conclusion without
lodging a protest, appellant is *1331 deemed to
have waived any objection of timeliness."™
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FNO. Ash Apartments v. Martinez, 656
P.2d 708, 709 (Colo.Ct.App.1982); RE.
Bean Constr. Co. v. Middlebury Assocs.,
139 Vt. 200, 428 A.2d 306, 311-12
(1980); see alsoUtah Code Ann. § 78-
31a-10 (1987).

Appellant's remaining point on appeal is that the
order confirming the award is not supported by
the record. He asserts that the record contains
only an unsigned copy of the arbitration agree-
ment, that the award is impeachable on its face
because it is undated and makes no reference to
the dates the arbitrators were appointed, and that
the award contains no language purporting to
make an award.

Utah Code Ann. § 78-31-20 (1977) required in
part that the person moving for an order con-
firming an award file with the clerk the written
arbitration agreement or a verified copy thereof,
and the award itself. The purpose of the statute
was to provide a method by which an award
could be reduced to judgment by summary pro-
ceedings. ™"’

FN10. See Giannopulos, 80 Utah 442 at
449, 15 P.2d at 356.

[8] In the absence of a factual dispute that a
written arbitration agreement was entered into,
that arbitration proceedings were had, and that
an award was made without complaint until it
was clear that appellant had lost, ™' the trial
court appropriately concluded that the irregulari-
ties and informalities complained of did not con-
stitute grounds for vacating the award within the
contemplation of Utah Code Ann. §§ 78-31-16
and -17 (1977).

FN11. RE. Bean Constr. Co., 428 A.2d
at 311-12.

[9] In regard to the remaining contention that the
language contained in the award does not pur-
port to make an award, we disagree. Although
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bRl

designated as “Conclusions,” the paragraphs
contained therein plainly constitute the award
made by the arbitration panel. Particularly ex-
plicit is paragraph 5 thereof which reads as fol-
lows:

5. James D. Fake owes the Plan the sum of
$17,239.48 including accrued interest to June
15, 1983. Interest accrues in the amount of $5.67
per day thereafter.

Affirmed. Costs to petitioner.

STEWART, Associate CJ., and HOWE,
DURHAM and ZIMMERMAN, JJ., concur.

Utah,1987.
Utility Trailer Sales of Salt Lake, Inc. v. Fake
740 P.2d 1327

END OF DOCUMENT
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EDUCATORS MUTUAL INSURANCE
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No. 940471.

Jan. 12, 1996.

Insured whose claim for disability income bene-
fits was denied in arbitration brought suit against
disability insurer for breach of contract. Insurer
moved to confirm arbitration award and to dis-
miss complaint. The First District Court, Cache
County, Gordon J. Low, J., dismissed action and
confirmed award. Insured appealed. The Su-
preme Court, Durham, J., held that insured was
not entitled to review on merits where he failed
to challenge validity of arbitration of his claim
in manner prescribed by Utah Arbitration Act or
under any of statutorily recognized grounds for
vacating arbitration award.

Affirmed.
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DURHAM, Justice.

This is an appeal from the trial court's order con-
firming an arbitration award and dismissing
plaintiff Terry Allred's breach of contract action
against defendant Educators Mutual Insurance
Association of Utah (Educators Mutual). We
affirm.

Allred, a former employee of Cache County
School District (the district), was a beneficiary
under a group long-term disability policy issued
by Educators Mutual. In August of 1984, Allred
allegedly became disabled due to both physical
and mental illnesses and subsequently termi-
nated his employment with the district. On No-
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vember 30, 1988, Allred submitted a request for
disability relief to Educators Mutual. Waiving
requirements for both a one-year submission of
claim and a twenty-day notice from time of dis-
ability, Educators Mutual allowed Allred to
submit his disability claim pursuant to the
claims review and arbitration provisions of the
policy. Educators Mutual informed Allred on
March 9, 1989, that it had denied his claim for
benefits and that he had a right to an additional
review. Allred refiled his claim. After further
review, the claims review committee notified
Allred on August 14, 1989, of its final decision
to deny benefits.

Section 10.5 of Educators Mutual's long-term
disability policy provides, “If an insured is not
satisfied with the decision of the claims review
committee, the insured, or his representative,
shall file a written request for arbitration of the
disputed claim within 15 days after receiving the
decision of the claims review committee.” In-
stead of timely filing a written request for arbi-
tration as the insurance policy required, Allred
waited nearly sixty days and then filed a breach
of contract action against Educators Mutual to
recover past and future disability benefits.

In its answer to Allred's amended complaint,
Educators Mutual set forth as an affirmative de-
fense Allred's failure to request mandatory arbi-
tration and subsequently moved to dismiss All-
red's breach of contract claim on this ground.
The trial court rejected Allred's claim that Edu-
cators Mutual had waived the policy's arbitration
provision and, in accordance with the Utah Arbi-
tration Act, Utah Code Ann. §§ 78-31a-1 to -20
(the Act), entered an order of stay pending arbi-
tration.™'

FNI1. Specifically, under Utah Code
Ann. § 78-31a-4(1), “[t]he court, upon
motion of any party showing the exis-
tence of an arbitration agreement, shall
order the parties to arbitrate.” Also, sec-
tion 78-31a-4(3) provides in pertinent
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part, “An order to submit an agreement
to arbitration stays any action or pro-
ceeding involving an issue subject to ar-
bitration under the agreement.”

Allred's claim was heard by an arbitration com-
mittee, which denied his application for long-
term disability benefits. Allred did not move to
vacate the arbitration award as provided for un-
der section 78-31a-14. The trial court, on motion
by Educators Mutual, entered an order confirm-
ing the arbitration award and dismissing Allred's
complaint. Allred filed this appeal.

Allred raises three issues requiring disposition:
(1) whether the trial court erred in finding that
the 1983 arbitration provision covering future
disputes did not violate Utah law prior to the
1985 amendment to the Act; (2) whether the trial
court erred in confirming an arbitration award
that was not signed by all members of the arbi-
tration committee and therefore did not comply
with the procedural requirements outlined in
section 78-*1265 31a-10(1); and (3) whether the
trial court erred in granting Educators Mutual's
motion to confirm the arbitration and in dismiss-
ing the complaint when genuine issues of mate-
rial fact remained as to Allred's qualification for
long-term disability benefits.

[1]]2] The Act supports arbitration of both pre-
sent and future disputes and reflects long-
standing public policy favoring speedy and in-
expensive methods of adjudicating disputes.
Giannopulos v. Pappas, 80 Utah 442, 449, 15
P.2d 353, 356 (1932). Given the public policy
and law in support of arbitration, judicial review
of arbitration awards confirmed pursuant to the
Act is limited to those grounds and procedures
provided for under the Act. Robinson & Wells,
P.C.v. Warren, 669 P.2d 844, 846 (Utah 1983).
In Utility Trailer Sales of Salt Lake, Inc. v. Fake,
740 P.2d 1327, 1329 (Utah 1987), we discussed
the correct standard of review as follows:

In order to serve that policy and achieve its ob-
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jective, judicial review of arbitration awards
should not be pervasive in scope or susceptible
to repetitive adjudications, but should be limited
to the statutory grounds and procedures for re-
view. As a general rule, awards will not be dis-
turbed on account of irregularities or informali-
ties, or because the court does not agree with the
award, so long as the proceeding has been fair
and honest and the substantial rights of the par-
ties have been respected.

(Citing Robinson, 669 P.2d at 846.)

[3] Allred's claim that the arbitration provisions
in the 1983 policy covering future disputes were
contrary to Utah law in effect at the time the pol-
icy was issued is incorrect. Originally, the Act
applied only to the arbitration of existing con-
troversies and did not cover agreements to arbi-
trate future disputes. See, e.g., Barnhart v. Civil
Serv. Employees Ins. Co., 16 Utah 2d 223, 230,
398 P.2d 873, 878 (1965); Johnson v. Brinker-
hoff; 89 Utah 530, 544, 57 P.2d 1132, 1139
(1936). However, in 1977, the Utah legislature
amended the Act to include the arbitration of
future disputes.”™ Under Utah Code Ann. § 78-
31-1 (1977), “[t]wo or more parties may agree in
writing to submit to arbitration ... any contro-
versy existing between them at the time of the
agreement ... or they may agree to submit to ar-
bitration any controversy which may arise in the
future.” ™™ In Lindon City v. Engineers Con-
struction Co., 636 P.2d 1070, 1074 (Utah 1981),
we recognized this change in Utah law and the
constitutionality of the 1977 amendment:

FN2. This undermines Allred's claim
that the trial court erred in applying the
Act retroactively. Utah law changed in
1977, and the long-term disability policy
containing the arbitration provision cov-
ering future disputes became effective in
1983.

FN3. The legislature amended this pro-
vision in 1985. Under Utah Code Ann. §
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78-31a-3, “[a] written agreement to
submit any existing or future contro-
versy to arbitration is valid, enforceable,
and irrevocable, except upon grounds
existing at law or equity to set aside the
agreement, or when fraud is alleged as
provided in the Utah Rules of Civil Pro-
cedure.”

In the Barnhart case, this Court held that inas-
much as the legislature had not amended the ar-
bitration statute, we would adhere to the law as
previously established and would decline to en-
force an agreement for arbitration of controver-
sies which might arise in the future.... The legis-
lature responded to the clarion opinions ex-
pressed by members of this Court and amended
the statute [in 1977] to permit valid and enforce-
able agreements for arbitration of future dis-
putes. This amendment does not violate Article
I, Section 11, Constitution of Utah.

Thus Utah law has favored arbitration provisions
covering future disputes since 1977. Since Edu-
cators Mutual's policy was activated in 1983, we
reject Allred's argument that the policy's arbitra-
tion provision violates Utah law.

[4] Allred next claims that the trial court erred in
confirming the arbitration award because it was
not signed by the members of the arbitration
committee. Section 78-31a-10(1) states that an
“arbitration award shall be in writing and signed
by the arbitrators who join in the award.” How-
ever, as discussed above, an arbitration award
“will not be disturbed on account of irregulari-
ties or informalities.” Fake, 740 P.2d at 1329.
Failure to comply with procedural requirements
#1266 such as the signature requirement is an
irregularity and as such cannot by itself support
appellate intervention. There is no indication
that the substantive legitimacy of the award or-
der is in question. Accordingly, we reject All-
red's claim that noncompliance with section 78-
31a-10(1)'s signature requirement constitutes
reversible error.
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[5116]17]18] Finally, Allred claims that the trial
court erred in confirming the arbitration award
and dismissing his breach of contract action be-
cause genuine issues of material fact remain as
to his eligibility for long-term disability benefits.
However, appellate review of an arbitration
award confirmed under the Act is limited to ex-
amining whether the arbitration proceeding was
fair and honest and whether the substantial rights
of the parties were respected. Utah law presumes
that an arbiter appointed and authorized by the
parties is capable of examining legal documents
and statutes to determine questions of construc-
tion or validity. Lindon City, 636 P.2d at 1073.
Therefore, we will not conduct a substantive
review of the merits of a matter subject to arbi-
tration. A party who desires to avoid this limita-
tion on appellate review must take affirmative
action at the outset to remove the dispute from
the Act's jurisdiction. For example, under the
Utah Declaratory Judgment Act, Utah Code
Ann. §§ 78-33-1 to -13, a party may initiate a
declaratory judgment action to challenge the
validity of a contractual obligation to arbitrate
disputes.

[9] In addition, the Act recognizes that grounds
may exist in law, in equity, or in cases of fraud
to remove a dispute from its terms. Utah Code
Ann. § 78-31a-3. A court judgment declaring an
arbitration provision null or void under these
provisions would permit the parties to seek judi-
cial resolution of the dispute. For example, a
party may seek judicial recognition that the op-
posing party has waived its contractual right to
arbitrate.™"

FN4. In Chandler v. Blue Cross Blue
Shield, 833 P.2d 356, 358-59 (Utah
1992), this court held that a party waives
the right to binding arbitration where
that party substantially participates in
the litigation process and the participa-
tion results in prejudice to the opposing

party.
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[10] Allred did not seck a declaratory judgment
on whether the insurance policy's arbitration
provision was binding on the parties, nor did he
challenge the Act's applicability under principles
of law or equity. Therefore, Allred failed to re-
move his dispute from the terms of the Act.

Because we hold that the Act applies, we look to
its terms for guidance on the appropriate means
to challenge court confirmation of the arbitration
award. The Act provides specific statutory
grounds and procedures for the review of arbi-
tration awards. Sections 78-31a-13 and -14 al-
low any party to move the court for modification
or vacation of the award and direct the court to
grant such motion if any of the statutorily au-
thorized grounds are present.

First, under section 78-31a-13(1), “[u]pon mo-
tion of any party to the arbitrators or upon order
of the court pursuant to a motion, the arbitrators
may modify the award if: (a) there is an evident
miscalculation of figures or description ...; (b)
the award is imperfect as to form; or (c) neces-
sary to clarify any part of the award.” Second,
under section 78-31a-14(1), a party can move
for vacation of the arbitration award under the
following circumstances:

(a) the award was procured by corruption, fraud,
or other undue means;

(b) an arbitrator, appointed as a neutral, showed
partiality, or an arbitrator was guilty of miscon-
duct that prejudiced the rights of any party;

(c) the arbitrators exceeded their powers;

(d) the arbitrators refused to postpone the hear-
ing upon sufficient cause shown, refused to hear
evidence material to the controversy, or other-
wise conducted the hearing to the substantial
prejudice of the rights of a party; or

(e) there was no arbitration agreement between
the parties to the arbitration proceeding.

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works.





909 P.2d 1263
909 P.2d 1263
(Cite as: 909 P.2d 1263)

[11] These procedural safeguards are designed
to protect against arbitrary, unfair, or prejudicial
treatment in the arbitration process. However,
failure to timely file a motion*1267 to either
modify or vacate the award forecloses a com-
prehensive review on the merits of the arbitra-
tion process. See, e.g., Robinson, 669 P.2d at
848.

[12] After receiving notice of the arbitration
award by a letter dated October 6, 1993, Allred
failed to move the trial court to vacate the award
pursuant to section 78-31a-14(1). Instead, Allred
relied solely on his memorandum in opposition
to Educators Mutual's motion to confirm the ar-
bitration award and dismiss the complaint to
persuade the trial court not to confirm the award
or dismiss his action. Having ignored the proce-
dural guidelines established for review of arbi-
tration awards, Allred has also failed to identify
any statutorily recognized grounds for vacating
the award.

Because Allred failed to challenge the validity of
the arbitration of his claim in the manner pre-
scribed by the Act or under any of the statutorily
recognized grounds for vacating the arbitration
award, we affirm the trial court's order.

ZIMMERMAN, C.J, STEWART, Associate
C.J., HOWE and RUSSON, JJ., concur in Jus-
tice DURHAM's opinion.

Utah,1996.

Allred v. Educators Mut. Ins. Ass'n of Utah

909 P.2d 1263

END OF DOCUMENT
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Supreme Court of Utah.
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Buzas Baseball, Inc., an Oregon corporation;
Joseph J. Buzas, an individual and stockholder;
and Pacific Coast League of Professional Base-
ball Clubs, Inc., a Florida corporation not for
profit, Plaintiffs and Appellees,

V.

SALT LAKE TRAPPERS, INC., a Utah corpo-
ration; Jack Donovan, an individual and stock-
holder; and Pioneer Baseball League, a Montana
corporation, Defendants and Appellants.
No. 950351.

Oct. 4, 1996.

Baseball club brought action secking to vacate
or modify arbitration award against it for non-
compliance with procedures governing drafting
of territory. The Third District Court, Salt Lake
County, Homer F. Wilkinson, J., granted sum-
mary judgment for club. On appeal, the Supreme
Court, Zimmerman, C.J., held that: (1) findings
of fact made by trial court were inappropriate
substitution of trial court's judgment for that of
arbitrator; (2) arbitration panel did not exceed its
authority; (3) arbitration award did not represent
evident material miscalculation; (4) there was no
manifest disregard of law in arbitration panel's
award; (5) arbitration award was not made in
violation of public policy; and (6) Federal Arbi-
tration Act, which does not explicitly provide for
attorney fees, does not preempt State Arbitration
Act, which does so provide.

Reversed and remanded.
West Headnotes
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Alternative Resolution 25T
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Dispute

25T Alternative Dispute Resolution
25TII Arbitration
25TH(H) Review, Conclusiveness, and
Enforcement of Award
25Tk360 Impeachment or Vacation
25Tk362 Grounds for Impeach-
ment or Vacation
25Tk362(2) k. Limitation to
Statutory Grounds. Most Cited Cases
(Formerly 33k76(2) Arbitration)
Judicial review of arbitration awards should not
be pervasive in scope or encourage repetitive
adjudications but should be limited to statutory
grounds and procedures for review; generally,
arbitration award will not be disturbed on
ground that court does not agree with award, as
long as proceeding was fair and honest and sub-
stantial rights of parties were respected.

[2] Alternative Dispute Resolution 25T
€=2363(5)

25T Alternative Dispute Resolution
25TII Arbitration
25TH(H) Review, Conclusiveness, and
Enforcement of Award
25Tk360 Impeachment or Vacation
25Tk363 Motion to Set Aside or
Vacate
25Tk363(5) k. Form and Suffi-
ciency of Motion. Most Cited Cases
(Formerly 33k77(3) Arbitration)
Trial court was not required to dismiss action
challenging arbitration award on ground that
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action was brought by filing of verified com-
plaint, rather than by motion as contemplated by
statutes, particularly as dismissal on that basis
would have elevated form over substance. 9
US.CA. § 6; UC.A 1953, 78-31a-14, 78-31a-
15.

[3] Alternative Dispute Resolution 25T
€=2363(1)

25T Alternative Dispute Resolution
25TII Arbitration
25TH(H) Review, Conclusiveness, and
Enforcement of Award
25Tk360 Impeachment or Vacation
25Tk363 Motion to Set Aside or
Vacate
25Tk363(1) k. In General. Most
Cited Cases
(Formerly 33k77(3) Arbitration)
Proper procedure for challenging arbitration
award would have been for plaintiff, rather than
bringing action by filing of verified complaint,
to file single motion to vacate or amend, requir-
ing single response, which was expedited proce-
dure contemplated by statutes and required by
policies underlying arbitration. U.C.A.1953, 78-
31a-14, 78-31a-15.

[4] Alternative Dispute Resolution 25T
€=362(1)

25T Alternative Dispute Resolution
25TII Arbitration
25TH(H) Review, Conclusiveness, and
Enforcement of Award
25Tk360 Impeachment or Vacation
25Tk362 Grounds for Impeach-
ment or Vacation
25Tk362(1) k. In General. Most
Cited Cases
(Formerly 33k76(1) Arbitration)
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25TII Arbitration
25TH(H) Review, Conclusiveness, and
Enforcement of Award
25Tk366 Appeal or Other Proceedings
for Review
25Tk376 k. Modification. Most
Cited Cases
(Formerly 33k61, 33k73.9 Arbitration)
Trial court reviewing arbitration award should
give considerable leeway to arbitrator, setting
aside arbitrator's decision only in certain narrow
circumstances; trial court faced with motion to
vacate or modify arbitration award is limited to
determining whether any of very limited
grounds for modification or vacatur exist, and
court may not substitute its judgment for that of
arbitrator or modify or vacate award on ground
that court disagrees with arbitrator's assessment.

[S] Alternative Dispute Resolution 25T
€329

25T Alternative Dispute Resolution
25TII Arbitration
25TI(G) Award
25Tk327 Mistake or Error
25Tk329 k. Error of Judgment or
Mistake of Law. Most Cited Cases
(Formerly 33k63.1 Arbitration)

Alternative Dispute Resolution 25T €330

25T Alternative Dispute Resolution
25TII Arbitration
25TI(G) Award
25Tk327 Mistake or Error
25Tk330 k. Mistake of Fact and
Miscalculation. Most Cited Cases
(Formerly 33k63.2 Arbitration)
Courts do not sit to hear claims of factual or le-
gal error by arbitrator as appellate court does in
reviewing decisions of lower courts; if court
were free to intervene on those grounds, speedy
resolution of grievances by private mechanisms
would be greatly undermined.
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25TII Arbitration
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25Tk374(1) k. In General. Most
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(Formerly 33k73.7(1) Arbitration)
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25T Alternative Dispute Resolution
25TII Arbitration
25TH(H) Review, Conclusiveness, and
Enforcement of Award
25Tk366 Appeal or Other Proceedings
for Review
25Tk374 Scope and Standards of
Review
25Tk374(6) k. Discretion. Most
Cited Cases
(Formerly 33k73.7(1) Arbitration)
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25T Alternative Dispute Resolution
25TII Arbitration
25TH(H) Review, Conclusiveness, and
Enforcement of Award
25Tk366 Appeal or Other Proceedings
for Review
25Tk374 Scope and Standards of
Review
25Tk374(7) k. Questions of
Law or Fact. Most Cited Cases
(Formerly 33k77(4) Arbitration)
There is no special standard governing appellate
court's review of trial court's decision confirm-
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ing, vacating or modifying arbitration award
and, thus, in reviewing such decision, appellate
court grants no deference to trial court's conclu-
sions of law but reviews them for correctness,
and reviews trial court's factual findings under
clearly erroneous standard.

[7] Alternative Dispute Resolution 25T
€=2363(9)

25T Alternative Dispute Resolution
25TII Arbitration
25TH(H) Review, Conclusiveness, and
Enforcement of Award
25Tk360 Impeachment or Vacation
25Tk363 Motion to Set Aside or
Vacate
25Tk363(9) k. Determination
and Disposition. Most Cited Cases
(Formerly 33k77(7) Arbitration)
Trial court reviewing arbitration award against
baseball club for noncompliance with proce-
dures governing drafting of territory improperly
substituted its judgment for that of arbitrator by
entering findings of fact; none of grounds on
which arbitration award was challenged required
examination of any facts outside those estab-
lished by arbitration award and memorandum of
agreement.

[8] Alternative Dispute Resolution 25T
€=2363(9)

25T Alternative Dispute Resolution
25TII Arbitration
25TH(H) Review, Conclusiveness, and
Enforcement of Award
25Tk360 Impeachment or Vacation
25Tk363 Motion to Set Aside or
Vacate
25Tk363(9) k. Determination
and Disposition. Most Cited Cases
(Formerly 33k77(7) Arbitration)
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25T Alternative Dispute Resolution
25TII Arbitration
25TH(H) Review, Conclusiveness, and
Enforcement of Award
25Tk366 Appeal or Other Proceedings
for Review
25Tk376 k. Modification. Most
Cited Cases
(Formerly 33k73.9 Arbitration)
In some instances, it is appropriate for trial court
to make findings of fact in determining whether
grounds for vacating or modifying arbitration
award exists, such as when claim is one of parti-
ality on part of arbitrator; in such case, evidence
extrinsic to arbitration itself must be presented to
trial court and findings of fact are appropriate.

[9] Alternative Dispute Resolution 25T
€325

25T Alternative Dispute Resolution
25TII Arbitration
25TI(G) Award

25Tk325 k. Amount of Award, or
Overvaluation and Undervaluation. Most Cited
Cases

(Formerly 33k62 Arbitration)

Arbitration panel did not exceed its authority by
allegedly awarding double recovery for value of
franchise in $1.2 million territory award against
baseball club for noncompliance with proce-
dures governing drafting of territory; memoran-
dum of agreement contemplated that panel
would determine just and reasonable compensa-
tion for drafting of territory and amount of pre-
draft damages, such as loss of second club's
franchise, and $1.2 million award could not be
said to be irrational or utterly lacking in eviden-
tiary support, in light of evidence of $400,000
arbitration award to another club solely for their
territory. U.C.A.1953, 78-31a-14(c).

[10] Alternative Dispute Resolution 25T
€230

25T Alternative Dispute Resolution
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25TII Arbitration
25TI(E) Arbitrators
25Tk228 Nature and Extent of Author-
ity
25Tk230 k. Agreement or Submis-
sion as Determinative. Most Cited Cases
(Formerly 33k76(5) Arbitration)

Alternative Dispute Resolution 25T €316

25T Alternative Dispute Resolution

25TII Arbitration

25TI(G) Award
25Tk316 k. Actions Exceeding Arbi-

trator's Authority. Most Cited Cases

(Formerly 33k76(5) Arbitration)
Generally, to find that arbitrator has exceeded
his authority, court must review submission
agreement and determine whether arbitrator's
award covers areas not contemplated by that
agreement; authority of arbitrator springs from
agreement to arbitrate. U.C.A. 1953, 78-31a-
14(c).

[11] Alternative Dispute Resolution 25T
€316

25T Alternative Dispute Resolution

25TII Arbitration

25TI(G) Award
25Tk316 k. Actions Exceeding Arbi-

trator's Authority. Most Cited Cases

(Formerly 33k76(5) Arbitration)
Proper test under exceeding authority ground for
challenging arbitration award is whether arbitra-
tor exceeded powers delegated to him by parties.
U.C.A.1953, 78-31a-14(c).

[12] Alternative Dispute Resolution 25T
€229

25T Alternative Dispute Resolution
25TII Arbitration
25TI(E) Arbitrators
25Tk228 Nature and Extent of Author-
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25Tk229 k. In General. Most Cited

Cases
(Formerly 33k29.1 Arbitration)

Pursuant to “irrationality principal,” if arbitra-
tion award is without foundation in reason or
fact, arbitrator may be found to have exceeded
his authority; assumption is that parties, by their
agreement to arbitrate, have given arbitrator au-
thority to decide their dispute on rational basis
and, thus, arbitrator has not exceeded his author-
ity unless award is completely irrational.
U.C.A 1953, 78-31a-14(c).

[13] Alternative Dispute Resolution 25T
€316

25T Alternative Dispute Resolution

25TII Arbitration

25TI(G) Award
25Tk316 k. Actions Exceeding Arbi-

trator's Authority. Most Cited Cases

(Formerly 33k77(4) Arbitration)
Courts must approach cautiously allegation that
arbitrator exceeded his authority by making
award which is without foundation in reason or
fact even though complete irrationality of award
is basis for setting it aside, as irrationality prin-
cipal must be applied with view to narrow scope
of review in arbitration cases. U.C.A. 1953, 78-
31a-14(c).

[14] Alternative Dispute Resolution 25T
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25T Alternative Dispute Resolution

25TII Arbitration

25TI(G) Award
25Tk325 k. Amount of Award, or

Overvaluation and Undervaluation. Most Cited
Cases

(Formerly 33k62 Arbitration)
Alleged over-award by arbitration panel against
baseball club for noncompliance with proce-
dures governing drafting of territory, which
award allegedly granted double recovery for
value of franchise lost by second club, did not
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amount to material miscalculation for purposes
of statute allowing modification of arbitration
award on ground of evident miscalculation;
nothing on face of award indicated that arbitra-
tion panel miscalculated damages but, rather,
panel had wealth of data from which to calculate
appropriate award, and claim of over-award
simply amounted to claim of disagreement with
panel's assessment of evidence. U.C.A 1953, 78-
3la-15(a).

[15] Alternative Dispute Resolution 25T
€325

25T Alternative Dispute Resolution

25TII Arbitration

25TI(G) Award
25Tk325 k. Amount of Award, or

Overvaluation and Undervaluation. Most Cited
Cases

(Formerly 33k62 Arbitration)
Receipt of less than one requests in arbitration
proceeding does not, standing alone, constitute
miscalculation for purposes of statute authoriz-
ing modification of arbitration award on ground
of evident miscalculation. U.C. A 1953, 78-31a-
15(a).

[16] Alternative Dispute Resolution 25T
€111

25T Alternative Dispute Resolution
25TII Arbitration
25TIH(A) Nature and Form of Proceeding
25Tk111 k. Nature, Purpose, and
Right to Arbitration in General. Most Cited
Cases
(Formerly 33k1 Arbitration)
When parties agreed to arbitration, they agreed
to accept whatever reasonable uncertainties
might arise from process. U.C.A. 1953, 78-31a-
15(a).

[17] Alternative Dispute Resolution 25T
€329
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25T Alternative Dispute Resolution
25TII Arbitration
25TI(G) Award
25Tk327 Mistake or Error

25Tk329 k. Error of Judgment or

Mistake of Law. Most Cited Cases
(Formerly 33k63.1 Arbitration)

Alleged over-award by arbitration panel against
baseball club for noncompliance with proce-
dures governing drafting of territory, which
award allegedly double counted value of fran-
chise, was not made in manifest disregard of law
prohibiting double recoveries, so as to provide
ground for overturning award; nothing in record
established that arbitrators knew of rule prohibit-
ing double recovery and disregarded it but,
rather, claim that over-award was made in mani-
fest disregard of law amounted to nothing more
than disagreement with arbitrator about value of
territory and meaning of evidence adduced by
experts during arbitration.

[18] Alternative Dispute Resolution 25T
€329

25T Alternative Dispute Resolution
25TII Arbitration
25TI(G) Award
25Tk327 Mistake or Error
25Tk329 k. Error of Judgment or
Mistake of Law. Most Cited Cases
(Formerly 33k63.1 Arbitration)
Manifest disregard of law ground for overturn-
ing arbitration award is judicially created doc-
trine stemming from exceeding statutory author-
ity ground. U.C.A 1953, 78-31a-14(c).

[19] Alternative Dispute Resolution 25T
€329

25T Alternative Dispute Resolution
25TII Arbitration
25TI(G) Award
25Tk327 Mistake or Error
25Tk329 k. Error of Judgment or
Mistake of Law. Most Cited Cases
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(Formerly 33k63.1 Arbitration)

If arbitrators manifestly disregard law in making
their award, they can be said to have exceeded
their authority, but “manifest disregard” means
more than error or misunderstanding with re-
spect to law; error must have been obvious and
capable of being readily and instantly perceived
by average person qualified to serve as arbitra-
tor, and term “disregard” implies that arbitrator
appreciates existence of clearly governing legal
principle but decides to ignore it.

[20] Alternative Dispute Resolution 25T
€325

25T Alternative Dispute Resolution

25TII Arbitration

25TI(G) Award
25Tk325 k. Amount of Award, or

Overvaluation and Undervaluation. Most Cited
Cases

(Formerly 33k62 Arbitration)
Arbitration award against baseball club for non-
compliance with procedures governing drafting
of territory, which award allegedly allowed dou-
ble recovery for franchise, was not in violation
of public policy; claim amounted, at best, to al-
legation that arbitration panel's reliance on com-
parable sales figures including both franchise
and territory led to inflated factual finding.

[21] Alternative Dispute Resolution 25T
€=2312

25T Alternative Dispute Resolution

25TII Arbitration

25TI(G) Award
25Tk312 k. Conformity to Public Pol-

icy. Most Cited Cases

(Formerly 33k56 Arbitration)
Public policy exception is judicially created
ground for vacating arbitration award; exception
is rooted in common-law doctrine of court's
power to refuse to enforce contract that violates
public policy or law.
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[22] Alternative Dispute Resolution 25T
€312

25T Alternative Dispute Resolution

25TII Arbitration

25TI(G) Award
25Tk312 k. Conformity to Public Pol-

icy. Most Cited Cases

(Formerly 33k56 Arbitration)
Under public policy exception, providing ground
for vacating arbitration award, court must find
well-defined and dominant policy against de-
scribed conduct after review of relevant laws
and legal precedents.

[23] Alternative Dispute Resolution 25T
€117

25T Alternative Dispute Resolution
25TII Arbitration
25TIH(A) Nature and Form of Proceeding
25Tk117 k. Preemption. Most Cited
Cases
(Formerly 33k2.2 Arbitration)

States 360 ©€~18.15

360 States
3601 Political Status and Relations
3601(B) Federal Supremacy; Preemption

360k18.15 k. Particular Cases, Pre-
emption or Supersession. Most Cited Cases
Federal Arbitration Act, which does not explic-
itly provide for attorney fees, does not preempt
state Arbitration Act, which does so provide; on
its face, provision of state Act explicitly granting
court authority to award reasonable attorney fee
1s not in conflict with federal law, but rather,
attorney fee awards are supportive of federal
statute's policies. 9 US.CA. § 1 et seq.;
U.C.A 1953, 78-31a-16.

[24] Alternative Dispute Resolution 25T
€364

25T Alternative Dispute Resolution
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25TII Arbitration
25TH(H) Review, Conclusiveness, and
Enforcement of Award
25Tk360 Impeachment or Vacation
25Tk364 k. Costs. Most Cited
Cases
(Formerly 33k77(7) Arbitration)
In exercising discretion to award attorney fees
bestowed by “may” language of Arbitration Act,
trial courts should look to policies underlying
statute. U.C.A.1953, 78-31a-16.

[25] Alternative Dispute Resolution 25T
€364

25T Alternative Dispute Resolution
25TII Arbitration
25TH(H) Review, Conclusiveness, and
Enforcement of Award
25Tk360 Impeachment or Vacation
25Tk364 k. Costs. Most Cited
Cases
(Formerly 33k77(7) Arbitration)

Alternative Dispute Resolution 25T €377

25T Alternative Dispute Resolution
25TII Arbitration
25TH(H) Review, Conclusiveness, and
Enforcement of Award
25Tk366 Appeal or Other Proceedings
for Review
25Tk377 k. Costs. Most Cited
Cases
(Formerly 33k73.9 Arbitration)
Appeal to correct errors of trial court was “inci-
dent to” motion to vacate or modify arbitration
award, for purposes of Arbitration Act section
providing for award of reasonable attorney fee
“incurred incident to any motion authorized by
this chapter,” and, thus, if appellants were enti-
tled to reasonable attorney fees for defending
arbitration award at trial level, they would also
be entitled to fees incurred in bringing appeal to
correct trial court's errors. U.C.A.1953, 78-31a-
16.
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%944 Kevin Egan Anderson, Robert S. Camp-
bell, and Tracy H. Fowler, Salt Lake City, for
plaintiffs.

Dale A. Kimball, Gregory D. Phillips, and Scott
R. Ryther, Salt Lake City, for Salt Lake Trap-
pers and Donovan.

John R. Faust and Mitchell E. Hornecker, Port-
land, Ore., for Pioneer Baseball League.

ZIMMERMAN, Chief Justice:

After the trial court's grant of summary judg-
ment in favor of plaintiffs Buzas Baseball, Inc.,
Joseph J. Buzas, and the Pacific Coast League of
Professional Baseball Clubs, Inc. (collectively,
“Buzas Baseball”), defendants Salt Lake Trap-
pers, Inc. (“Trappers™), and Pioneer Bascball
League, Inc. (“Pionecer”), appealed to this
court.”™ Pursuant to section 78-2-2(3)(j) of the
Utah Code, we have appellate jurisdiction to
review the trial court's order vacating and modi-
fying an arbitration award. We reverse the trial
court's decision, confirm the arbitration award,
and remand the case to the trial court for recon-
sideration of the issue of attorney fees in light of
this opinion. We further award a *945 reason-
able attorney fee to the Trappers on this appeal
and remand to the trial court to determine the
amount of such fees.

FN1. Prior to oral argument, Pioneer
and Buzas Baseball filed a stipulation
and joint motion for partial dismissal of
appeal which withdrew Pioneer's appeal
to this court. Thus, we will not address
the issues pertaining to compensation
for Pioneer.

The relevant facts are drawn from the formal
opinion issued by George Nicolau, the chairman
of the panel that arbitrated the dispute between
Buzas Baseball and the Trappers. On August 31,
1993, Buzas Baseball and the Trappers signed a
memorandum of agreement in which the parties
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agreed to arbitrate two issues which had arisen
as the result of Buzas Baseball's drafting of the
Trappers' Salt Lake City territory: (i) the amount
of just and reasonable compensation owed by
Buzas Baseball to the Trappers for the drafting
of the Salt Lake territory, and (ii) the amount of
predraft damages, if any, arising from Buzas
Baseball's failure to seek and obtain the Trap-
pers' approval for talks with Salt Lake City ex-
ploring the possibility of acquiring the Salt Lake
territory.

At the time the dispute arose, the Trappers were
a member club of the Pioneer League, a short-
season, eight-team rookie classification league
(the lowest level of professional baseball). Buzas
Baseball, then operating as the Portland Beavers
(now the Salt Lake Buzz), was a member club of
the Triple A Pacific Coast League (the highest
level of professional baseball below the major
leagues). Under various agreements by which
the parties were bound at the time the dispute
arose, a higher classification team such as Buzas
Baseball could “draft” the territory of a lower
classification team such as the Trappers, pro-
vided it paid “just and reasonable compensation”
to the lower classification team.

In the arbitration, the Trappers claimed that
Buzas Baseball failed to follow the applicable
procedures for drafting the Salt Lake territory in
late 1992 and thus damaged the Trappers. Spe-
cifically, the Trappers claimed that Buzas Base-
ball failed to obtain the Trappers' permission to
explore the possibility of acquiring the Salt Lake
territory. Under section 10.08(¢) of the National
Association Agreement (“NAA”), by which the
parties were bound, a higher classification team
wishing to explore the possibility of acquiring a
lower classification team's territory at some
point in the future must seek and obtain permis-
sion for such exploratory talks from the lower
classification team. This rule allows the lower
classification team to mitigate the damage that
might occur, such as reduced attendance, when
the public learns of such exploratory talks.
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A series of events during late 1992 led to an Oc-
tober 14th agreement between Buzas Baseball
and Salt Lake City whereby Buzas Baseball
would move the team then known as the Port-
land Beavers to Salt Lake City for the 1994
baseball season. Buzas Baseball neither sought
nor obtained the Trappers' consent before engag-
ing in the negotiations which led to the October
14th agreement.

After eleven days of hearings before a panel of
five arbitrators in February and April of 1994,
the chairman, George Nicolau, issued a 54-page
opinion and award in October of 1994. Of the
panel of five arbitrators, two concurred in
Chairman Nicolau's award and two dissented
from it. Chairman Nicolau's opinion specifically
found that Buzas Baseball had violated the terms
of the NAA in failing to seck and obtain the
Trappers' consent for the exploratory talks in
1992. The arbitration panel awarded the Trap-
pers $552,152 on their claim for predraft dam-
ages arising from Buzas Baseball's violation of
the NAA. Of this amount, $400,000 represented
the value of the Trappers' lost franchise and
$152,152 represented the lost net profits for the
1993 season, which the Trappers were unable to
play because the agreement between Buzas
Baseball and Salt Lake City led to the razing of
Derk's Field to make room for a new stadium for
the start of the 1994 season. The panel also
awarded the Trappers $1.2 million as the amount
of just and reasonable compensation due them as
a result of the drafting of their territory. Chair-
man Nicolau's opinion based this valuation of
the Salt Lake territory on evidence from a num-
ber of experts on both sides. The panel awarded
$1.2 million after duly considering the expert
evidence, noting that the disagreement between
the experts was “of major proportions.”

The panel relied in part upon the comparable
sales testimony of the Trappers' expert, *946 Dr.
Cone.™ Dr. Cone put the value of the Salt Lake
territory at somewhere between $2.6 and $3.1
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million. He arrived at that value by looking at
the sale price of other baseball teams, but the
comparison was not perfect, as noted in Chair-
man Nicolau's opinion. Specifically, the “com-
parable” sales Dr. Cone used were not of other
Pioneer League teams, but rather were of teams
in higher classification leagues. Dr. Cone rea-
soned, and the arbitration panel agreed, that the
Salt Lake territory was not comparable to any
other Pioneer League territory, being far supe-
rior to the other territories in the league. As re-
counted in Chairman Nicolau's opinion, Dr.
Cone testified that “by the measurements of at-
tendance, population and revenue, the Salt Lake
territory was at least comparable in value to the
median of Class AA clubs.” The arbitration
panel rejected the direct comparability of Salt
Lake City with Class AA territories and, after
considering Dr. Cone's testimony and that of
other experts for both sides, determined that the
value of the Salt Lake territory to the Trappers
was $1.2 million.

FN2. On appeal, the Trappers point out
that abundant evidence was presented at
the arbitration, from experts and nonex-
perts alike, as to the value of the Salt
Lake territory. While we note that the
portions of the transcript of the arbitra-
tion provided by the Trappers do indi-
cate that multiple experts and nonex-
perts testified to the value of the Salt
Lake territory and that such testimony
provides more than ample support for
the panel's award, we do not rely on the
transcript of the arbitration in this opin-
ion. In reviewing an arbitration award,
the trial court, and we, must rely solely
upon the arbitration award itself and the
memorandum of agreement which binds
the parties and limits the scope of issues
to be determined by the arbitration. 4
Am.Jur.2d Alfernative Dispute Resolu-
tion § 225 (1995) (“|The award itself is
conclusive evidence of all matters con-
tained in it....”).
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After receiving a copy of the award, Buzas
Baseball filed a verified complaint against the
Trappers in state district court on November 29,
1994. Buzas Baseball sought an order vacating
or, in the alternative, modifying the arbitration
award. It claimed that because the arbitration
panel had based the $1.2 million territory award
on evidence of comparable sales all of which
included the territory and the franchise, having
already awarded $400,000 for the value of the
franchise, the arbitration panel had given the
Trappers an unwarranted “double recovery.”
After protracted litigation, the trial court entered
a judgment and order vacating and modifying
the arbitration awards on August 8, 1995. The
order, which included findings of fact and con-
clusions of law, was entered after a July 12,
1995, hearing on Buzas Baseball's motion to
vacate or amend and for summary judgment as
to the arbitration awards. Despite finding it nec-
essary to enter findings of fact, the trial court
granted summary judgment to Buzas Baseball.
The order modified the panel's territory award to
the Trappers, reducing the award by $400,000.
The modification was made on the stated
grounds of manifest disregard of the law, ex-
ceeding authority, evident material miscalcula-
tion, and violation of public policy.

[1] On appeal, the Trappers argue that the trial
court erred in reconsidering the merits of the
arbitration award and in subsequently modifying
that award.”™™ We begin by noting that the Utah
Arbitration Act “reflects long-standing public
policy favoring speedy and inexpensive methods
of adjudicating disputes.” Allred v. Educators
Mut. Ins. Ass'n, 909 P.2d 1263, 1265 (Utah
1996). Accordingly, the standard for reviewing
an arbitration award is highly deferential to the
arbitrator.

FN3. The procedural posture of this case
in the trial court was somewhat con-
fused. After determining that application
to the court to modify or vacate an arbi-
tration award should be by motion and
allowing Buzas Baseball to restyle its
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verified complaint as a “Motion and
Complaint to Vacate or Modify Arbitra-
tor's Award,” the trial court further al-
lowed Buzas Baseball to file a motion
for summary judgment in support of
plaintiff's motion to vacate or amend the
arbitration award. Buzas Baseball ulti-
mately filed a memorandum in support
of the motion to vacate or amend and for
summary judgment. Hearing was had on
these pleadings, and the trial court
granted summary judgment in favor of
Buzas Baseball but also entered findings
of fact, which are clearly inappropriate
in any grant of summary judgment. By
definition, summary judgment cannot be
granted where there are disputed facts.
Ron Shepherd Ins., Inc. v. Shields, 882
P.2d 650, 654 (Utah 1994) (“Summary
Judgment is proper only when no genu-
ine issues of material fact remain....”).

*947 |[JJudicial review of arbitration awards
should not be pervasive in scope or encourage
repetitive adjudications but should be limited to
the statutory grounds and procedures for review.
As a general rule, an arbitration award will not
be disturbed ... because the court does not agree
with the award as long as the proceeding was
fair and honest and the substantial rights of the
parties were respected.

DeVore v. IHC Hosps., Inc., 884 P.2d 1246,
1251 (Utah 1994) (citing Utility Trailer Sales of
Salt Lake, Inc. v. Fake, 740 P.2d 1327, 1329
(Utah 1987); Bivans v. Utah Lake Land, Water
& Power Co., 53 Utah 601, 174 P. 1126, 1130
(1918)).

[2][3] The Trappers first argue that the trial
court erred in granting summary judgment to
Buzas Baseball because the trial court simply
substituted its judgment for that of the arbitra-
tor. ™ We agree. We consider first the applica-
ble standards of review before considering the
statutory grounds for modification or vacatur of
an arbitration award.
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FN4. The Trappers also argue that the
trial court erred in its denial of their mo-
tion to dismiss because both the Utah
Arbitration Act and the Federal Arbitra-
tion Act require a party wishing to have
the court vacate or modify an arbitration
award to apply to the court by motion.
See9 U.S.C. § 6; Utah Code Ann. §§ 78-
31a-14, -15. The statutes provide for this
summary procedure “to expedite judicial
treatment of matters pertaining to arbi-
tration.” World Brilliance Corp. v. Beth-
lehem Steel Co., 342 F.2d 362, 365-66
(2d Cir.1965). While Buzas Baseball
brought this action by filing a verified
complaint rather than a motion, as con-
templated by the statutes, requiring the
trial court to grant a motion to dismiss
on that basis would elevate form over
substance. Further, the trial court ad-
dressed this issue and allowed Buzas
Baseball to amend its pleading, which it
subsequently did. We note that several
federal cases have addressed this issue
and determined that an application under
the federal statute made to the court in
the improper form of a complaint should
be treated as a motion. See, e.g., In re
Worcester Silk Mills Corp., 50 F.2d 966,
967 (S.D.N.Y.1927) (“The petition and
answer must therefore be regarded as af-
fidavits submitted in support of a mo-
tion....”"). However, for guidance in fu-
ture cases, we note that application to
the court to modify or vacate an arbitra-
tion award under the Utah Arbitration
Act should be by motion. Utah Code
Ann. §§ 78-31a-14, -15.

We also note that the successive
pleadings filed in this case by Buzas
Baseball were antithetical to the pol-
icy of expediting judicial treatment of
arbitration matters. Those successive
pleadings required the Trappers to re-
spond repeatedly, thus generating over
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2,000 pages of record in this case. We
reiterate that the proper procedure
would have been for Buzas Baseball
to file a single motion to vacate or
amend, requiring a single response:
the expedited procedure contemplated
by the statutes and required by the
policies underlying arbitration. SeeU-
tah Code Ann. §§ 78-31a-14, -15;
World Brilliance Corp., 342 F.2d at
365-66.

[4]]5] There are two standards of review at issue
here: (1) the appropriate standard of review for a
trial court to use in reviewing an arbitration
award under the statutes, and (i1) the appropriate
standard of review for this court to use in re-
viewing the trial court's proceedings.”™ As to
the first, the standard of review for a trial court
reviewing an arbitration award is an extremely
narrow one: “[TThe court should give consider-
able leeway to the arbitrator, setting aside his or
her decision only in certain narrow circum-
stances.” First Options of Chicago v. Kaplan,
514 U.S. 938, --—-, 115 S.Ct. 1920, 1923, 131
L.Ed.2d 985 (1995). A trial court faced with a
motion to vacate or modify an arbitration award
is limited to determining whether any of the very
limited grounds for modification or vacatur ex-
ist. It is well settled, both in Utah and in the fed-
eral courts, that the trial court may not substitute
its judgment for that of the arbitrator, nor may it
modify or vacate an award because it disagrees
with the arbitrator's assessment. United Paper-
workers Int'l Union v. Misco, *948 Inc., 484
U.S. 29, 38, 108 S.Ct. 364, 370-71, 98 L.Ed.2d
286 (1987); see also Robinson & Wells, P.C. v.
Warren, 669 P.2d 844, 847 (Utah 1983); Gian-
nopulos v. Pappas, 80 Utah 442, 15 P.2d 333,
356 (1932) (“Ordinarily a court has no authority
to review the action of arbitrators to correct er-
rors or to substitute its conclusion for that of the
arbitrators....”); Bivans, 174 P. at 1130
(“[A]wards will not be disturbed on account of
irregularities or informalities, or because the
court does not agree with the award....”). Fur-
ther, “[c]ourts ... do not sit to hear claims of fac-
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tual or legal error by an arbitrator as an appellate
court does in reviewing decisions of lower
courts.... If the courts were free to intervene on
these grounds, the speedy resolution of griev-
ances by private mechanisms would be greatly
undermined.” Misco, 484 U.S. at 38, 108 S.Ct.
at 370-71. Thus, the trial court in this case prop-
erly limited itself, at least in form, to considering
the grounds urged upon it by Buzas Baseball."™

FN5. Because Utah law on this issue is
sparse, and because the provisions of the
Utah Arbitration Act are nearly identical
to those contained in the Federal Arbi-
tration Act (both were based on the Uni-
form Arbitration Act), we look to the
law of other states and to federal case
law for guidance on these issues. Brick-
yard Homeowners' Ass’'n Management
Comm. v. Gibbons Realty, 668 P.2d 535,
540 (Utah 1983) (“Identity in language
[in Utah and federal statutes] presumes
identity of construction, so that we look
to federal ... law for guidance.”). The
provisions of the Utah Arbitration Act at
issue in this case are virtually identical
to those in the Federal Arbitration Act,
and under the facts in this case, we
adopt the federal courts' interpretations
as Utah law. We reserve the right to
adopt a different construction for the
Utah Arbitration Act than that given to
the Federal Arbitration Act should our
statute or the facts warrant.

FN6. Under the Utah Arbitration Act,
the court may modify an arbitration
award if it appears that

(a) there was an evident miscalcula-
tion of figures or an evident mistake in
the description of any person or prop-
erty referred to in the award;

(b) the arbitrators' award is based on a
matter not submitted to them, if the
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award can be corrected without affect-
ing the merits of the award upon the
issues submitted; or

(c) the award is imperfect as to form.

Utah Code Ann. § 78-31a-15.

Under the Federal Arbitration Act, the
court may modify an arbitration
award:

(a) Where there was an evident mate-
rial miscalculation of figures or an
evident material mistake in the de-
scription of any person, thing, or
property referred to in the award.

(b) Where the arbitrators have
awarded upon a matter not submitted
to them, unless it is a matter not af-
fecting the merits of the decision upon
the matter submitted.

(c) Where the award is imperfect in
matter of form not affecting the merits
of the controversy.

9US.C.§11.

A court may vacate an arbitration
award under the Utah Arbitration Act
if it appears that

(a) the award was procured by corrup-
tion, fraud, or other undue means;

(b) an arbitrator, appointed as a neu-
tral, showed partiality, or an arbitrator
was guilty of misconduct that preju-
diced the rights of any party;

(c) the arbitrators exceeded their pow-
ers;
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(d) the arbitrators refused to postpone
the hearing upon specific cause
shown, refused to hear evidence mate-
rial to the controversy, or otherwise
conducted the hearing to the substan-
tial prejudice of the rights of a party;
or

(e) there was no arbitration agreement
between the parties to the arbitration
proceeding.

Utah Code Ann. § 78-31a-14.

A court may vacate an arbitration
award under the Federal Arbitration
Act:

(a) Where the award was procured by
corruption, fraud, or undue means.

(b) Where there was evident partiality
or corruption in the arbitrators, or ei-
ther of them.

(c) Where the arbitrators were guilty
of misconduct in refusing to postpone
the hearing, upon sufficient cause
shown, or in refusing to hear evidence
pertinent and material to the contro-
versy; or of any other misbehavior by
which the rights of any party have
been prejudiced.

(d) Where the arbitrators exceeded
their powers, or so imperfectly exe-
cuted them that a mutual, final, and
definite award upon the subject matter
submitted was not made.

9US.C. § 10.

[6] The second standard of review at issue here
is that to be used by this court in reviewing a
trial court's ruling confirming, vacating, or
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modifying an arbitration award. “[Tlhere is no
special standard governing [an appellate court's]
review of a district court's decision” to confirm,
vacate, or modify an arbitration award. First
Options, 514 US. at -, 115 S.Ct. at 1926.
Thus, in reviewing the order of a trial court con-
firming, vacating, or modifying an arbitration
award, “we grant no deference to the district
court's conclusions [of law] but review them for
correctness,”’DeVore, 884 P.2d at 1251, and “we
review the district court's factual findings under
a clearly erroneous standard,”id. at 1256.

[71]8] The Trappers argue that the findings of
fact made by the trial court were an inappropri-
ate substitution of the trial court's judgment for
that of the arbitrator. We agree. In considering
the statutory grounds urged upon it by Buzas
Baseball, the trial court inappropriately entered
findings of fact in its order granting summary
judgment. In some instances, it is appropriate for
a trial court to make findings of fact in determin-
ing whether grounds for vacating or modifying
an arbitration award exist, such as when the
claim is one of partiality on the part of the *949
arbitrator. See, e.g., id. at 1256-57. In such a
case, evidence extrinsic to the arbitration itself
must be presented to the trial court and findings
of fact are indeed appropriate.™ In this case,
however, the claims before the trial court were
that the arbitrator (i) exceeded his authority, (i1)
made an evident material miscalculation, (iii)
manifestly disregarded the law, and (iv) made an
award which violated public policy. None of
these grounds requires an examination of any
facts outside those established by the arbitration
award and the memorandum of agreement.
Thus, in entering findings of fact in this case, the
trial court simply substituted its judgment for
that of the arbitrator. This is precisely what a
court reviewing an arbitration award may not do.
Therefore, we review the trial court's conclu-
sions of law under the correction-of-error stan-
dard and ignore the “findings of fact” as inap-
propriately entered.

FN7. We note that even in the context of
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deciding the arbitrability of a dispute, an
evidentiary hearing is not required until
the party requesting the hearing makes a
showing “that disputed factual questions
going to the legal issue of arbitrability
exist[ .7 Commerce Park v. Mardian
Constr. Co., 729 F.2d 334, 340 (5th
Cir.1984). In this case, Buzas Baseball
would have had to make a showing that
there were disputed factual issues going
to the enforceability of the arbitration
award before an evidentiary hearing and
findings of fact would have been appro-
priate.

All four of the grounds for vacating or modify-
ing the arbitration award urged upon the trial
court by Buzas Baseball are based on the under-
lying factual dispute regarding the alleged
$400,000 over-award. Because we hold that the
trial court erred by substituting its judgment for
that of the arbitration panel when it determined
that there was a $400,000 over-award, strictly
speaking, we need not reach the merits of Buzas
Baseball's arguments regarding the grounds for
overturning or modifying arbitration awards.
However, we take the opportunity presented to
provide guidance to the trial court on remand
and to educate the bar on an issue about which
we have said little. We note that the law in this
area is well settled in other jurisdictions, and we
simply set forth the applicable law and show
how each ground argued by Buzas Bascball
would not support overturning or modifying the
award made in this case.

[9][10] We now consider in turn each ground
put forth by Buzas Baseball for vacating or
modifying the arbitration award. We consider
cach ground in turn. The first ground the trial
court relied upon-arbitrators exceeding their
powers-is a statutory ground for vacating an ar-
bitration award. Utah Code Ann. § 78-31a-14(c).
Generally, to find that an arbitrator has exceeded
his authority, a court must review the submis-
sion agreement and determine whether the arbi-
trator's award covers areas not contemplated by
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the submission agreement. “It is ... fundamental
that the authority of the arbitrator springs from
the agreement to arbitrate.” Swift Indus., Inc. v.
Botany Indus., Inc., 466 F.2d 1125, 1131 (3d
Cir.1972); see also Western Elec. Co. v. Com-
munications Wkrs. of Am., 450 F.Supp. 876, 881
(E.D.N.Y.1978) (“The powers of an arbitrator
are defined by agreement of the parties: the
question they submit both establishes and limits
the arbitrator's jurisdiction. It is the reviewing
court's duty [under the exceeding authority test]
to determine whether the arbitrator has acted
within that jurisdiction.”).

[11] Buzas Baseball, however, argues that the
arbitration panel exceeded its authority by
awarding a double recovery and that under the
statute the trial court was correct in setting aside
the alleged $400,000 over-award. Buzas cites
Lljer Manufacturing, Inc. v. Kowin Development
Corp., 14 F3d 1250 (7th Cir.1994), for the
proposition that a double recovery may amount
to the arbitrator's exceeding his authority. How-
ever, Eljer simply does not support that proposi-
tion. In Eljer, the court vacated that portion of an
arbitration award which purported to determine
a dispute between Eljer and a third party not
subject to the arbitration agreement. Id. at 1256-
57. The proper test under the exceeding author-
ity ground is “whether the arbitrator exceeded
the powers delegated to him by the parties.” /d.
at 1256. The memorandum of agreement clearly
contemplates that the arbitration panel would
determine the just and reasonable compensation
due to the Trappers for the drafting of their terri-
tory and the amount of predraft damages, if any,
such as the loss of *950 the Trappers' franchise.
This is precisely the determination made by the
panel, and it in no way exceeded its authority
under the agreement.

[12] There is one limited circumstance in which
courts have found that an error in an award may
amount to an arbitrator's exceeding his authority.
If an award is “without foundation in reason or
fact,” the arbitrator may be found to have ex-
ceeded his authority. Brotherhood of RR
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Trainmen v. Central of Ga. Ry., 415 F.2d 403,
411-12 (5th Cir.1969); see also Swift Indus., 466
F.2d at 1134 (holding that arbitrator exceeded
authority by requiring posting of bond not pro-
vided for in arbitration agreement); Orion Ship-
ping & Trading Co. v. Eastern States Petroleum
Corp., 312 F.2d 299, 300 (2d Cir.1963) (holding
that arbitrator exceeded authority by determining
obligations of corporation clearly not party to
arbitration). This is sometimes referred to as the
“irrationality principle.” Swift Indus., 466 F.2d
at 1134. The assumption is that the parties, by
their agreement to arbitrate, have given the arbi-
trator the authority to decide their dispute on a
rational basis. Thus, under this principle, an ar-
bitrator has not exceeded his authority “unless
[the award] is ‘completely irrational.” ” Id. at
1131 (citing Lentine v. Fundaro, 29 N.Y .2d 382,
328 N.Y.S.2d 418, 278 N.E.2d 633 (1972)). In
other words, “an award may not stand if it does
not meet the test of fundamental rationality.” /d.

[13] However, in considering this type of ex-
ceeding authority, courts must “approach this
allegation cautiously, for, although the complete
irrationality of an award is a basis for setting it
aside, the irrationality principle must be applied
with a view to the narrow scope of review in
arbitration cases.” Id. at 1134. In a case with
claims remarkably similar to those made by
Buzas Baseball here, the Alaska Supreme Court
rejected the claim that a “double counting”
amounted to the arbitrators' exceeding their au-
thority. Anchorage Med. & Surgical Clinic v.
James, 555 P.2d 1320, 1323 (Alaska 1976). In
James, the court held that the test for determin-
ing when an erroneous award would support a
finding that the arbitrator exceeded his authority
is “whether reasonable minds could agree that ...
[the award] was not possible under a fair inter-
pretation of the [evidence.|” Id.

In this case, the arbitrator's award was clearly
rational. Under the irrationality principle out-
lined above, the only basis for the trial court to
have invalidated the panel's award would have
been if all evidence presented on the issue of

Page 15

valuation had included both territory and fran-
chise values. However, the record in this case
indicates that there was evidence before the arbi-
tration panel, relied upon in Chairman Nicolau's
opinion, of a $4 million arbitration award to the
Denver Zephyrs solely for their Denver terri-
fory. Thus the panel's award cannot be said to be
irrational or utterly lacking in evidentiary sup-
port, and thus the trial court erred in finding that
the arbitrators had exceeded their authority.

[14]]15]]16] The second ground for overturning
the arbitrator's award urged upon the court by
Buzas Baseball is that the alleged over-award
represents an evident material miscalculation.
Evident miscalculation is a statutory ground for
modifying an arbitration award. Utah Code Ann.
§ 78-31a-15(a). However, “[r]eceipt of less than
ong requests in an arbitration proceeding does
not, standing alone, constitute a miscalculation.”
Mecliroy v. PaineWebber, Inc., 989 F.2d 817,
821 (5th Cir.1993). There is nothing on the face
of this award to indicate that the arbitration
panel miscalculated the damages. In this case,
the arbitrator had “a wealth of data from which
to calculate an appropriate award.” Id. Buzas
Baseball's claim that the overaward is a material
miscalculation simply amounts to a claim that
Buzas disagrees with the panel's assessment of
the evidence. “ “When ... parties agree| | to arbi-
tration, they agree| | to accept whatever reason-
able uncertainties might arise from the process.”
7 Id. (quoting Raiford v. Merrill, Lynch, Pierce,
Fenner & Swmith, Inc., 903 F.2d 1410, 1413
(11th Cir.1990)). The alleged over-award in this
case does not amount to a material miscalcula-
tion.

[17]]18]]19] The third ground for overturning
the arbitration award urged upon the court by
Buzas Baseball is manifest disregard of *951 the
law. Buzas Bascball claims that the alleged
over-award, amounting to a double recovery,
was made in manifest disregard of the law pro-
hibiting double recoveries. Manifest disregard of
the law is a judicially created doctrine stemming
from the exceeding authority statutory
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ground."™ See Wilko v. Swan, 346 U.S. 427,
436-37, 74 S.Ct. 182, 187, 98 L.Ed. 168 (1953)
(“[ The interpretations of the law by the arbitra-
tors|,] in contrast to manifest disregard |,]| are
not subject ... to judicial review for error....”
(emphasis added)); Amicizia Societa Navegazi-
one v. Chilean Nitrate & lodine Sales Corp.,
274 F.2d 805, 808 (2d Cir.1960). If arbitrators
manifestly disregard the law in making their
award, they can be said to have exceeded their
authority. However, “manifest disregard” is
much more than mere error as to the law. As the
Second Circuit Court of Appeals explained in
Merrill Lynch, Pierce, Fenner & Smith, Inc. v.
Bobker, 808 F.2d 930 (2d Cir.1986):

FNS8. We analyze this ground because it
was raised by Buzas Baseball and relied
upon by the trial court below. However,
we reserve the issue of whether this
ground is recognized in Utah.

Although the bounds of this ground have never
been defined, it clearly means more than error or
misunderstanding with respect to the law. The
error must have been obvious and capable of
being readily and instantly perceived by the av-
erage person qualified to serve as an arbitrator.
Moreover, the term “disregard” implies that the
arbitrator appreciates the existence of a clearly
governing legal principle but decides to ignore
or pay no attention to it.

Id. at 933 (citations omitted). In this case, noth-
ing in the record establishes that the arbitrators
knew of the rule prohibiting double recovery and
disregarded it. Buzas Bascball's claim that the
alleged over-award was made in manifest disre-
gard of the law again amounts to nothing more
than Buzas Baseball's disagreement with the
arbitrator about the value of the Salt Lake terri-
tory and the meaning of the evidence adduced
by the experts during the arbitration. There is no
evidence in the opinion that the panel manifestly
disregarded some aspect of the law. The alleged
over-award in this case cannot amount to mani-
fest disregard of the law, and thus the statutory
ground of exceeding authority cannot be found
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in this case.

[20]]21]]22] The last ground urged upon this
court by Buzas Bascball is that the award was
made in violation of public policy. Buzas argues
that the alleged over-award is in violation of a
Utah public policy against double recoveries.
Rather than being a statutory ground, the public
policy exception is a judicially created ground
for vacating an arbitration award. See Misco,
484 U.S. at 42, 108 S.Ct. at 373; W.R. Grace &
Co. v. Local Union 759, 461 U.S. 757, 766, 103
S.Ct. 2177, 2183-84, 76 L.Ed.2d 298 (1983).
“The public policy exception is rooted in the
common law doctrine of a court's power to re-
fuse to enforce a contract that violates public
policy or law.” Seymour v. Blue Cross/Blue
Shield, 988 F.2d 1020, 1023 (10th Cir.1993).
However, the court must find a * © “well-defined
and dominant” policy against the [described
conduct]” ” after a “review of the relevant laws
and legal precedents.” Id. at 1024 (quoting
Misco, 484 U.S. at 44, 108 S.Ct. at 374). Buzas
Baseball's claim amounts, at best, to an allega-
tion that the arbitrator's reliance on the compa-
rable sales figures which included both franchise
and territory led to an inflated factual finding.
Nothing in this alleged over-award would vio-
late a well-defined and dominant public policy
of the State of Utah.

Therefore, none of the statutory or judicially
created grounds relied upon by Buzas Baseball
for vacating or modifying an arbitration award
existed in this case, and the trial court's order
vacating and modifying the Trappers' award
must be set aside. Further, because we find that
no grounds existed for either vacating or modi-
fying the arbitration award, we must confirm the
award and hereby do so. SeeUtah Code Ann. §
78-31a-12; 4 Am.Jur.2d Alternative Dispute
Resolution § 229 (1995) (“|TThe award [must]
be confirmed by a court unless it is vacated,
modified, or corrected....”).

Finally, we consider the issue of attorney fees.
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The Trappers urged the trial court to award them
a reasonable attorney fee in defending against
Buzas Baseball's motion to vacate or modify the
arbitration award. The *952 Trappers further ask
this court to award them a reasonable attorney
fee for pursuing this appeal. We hold that the
Trappers may be entitled to their reasonable at-
torney fees for defending the arbitration award
below and remand to the trial court for determi-
nation of whether the Trappers are so entitled in
light of our opinion today. We further hold that
if the Trappers are entitled to their reasonable
attorney fees below, they are also entitled to
their reasonable attorney fees in bringing this
appeal, and we direct the trial court to enter such
an award should it award attorney fees below.

[23] We first address the issue of federal pre-
emption before turning to the substantive con-
siderations that should guide trial courts consid-
ering an award of attorney fees under the Utah
Arbitration Act. Buzas Baseball argued below
and to this court that the Trappers are not enti-
tled to a reasonable attorney fee because the
Federal Arbitration Act, which does not explic-
itly provide for attorney fees, preempts the Utah
Arbitration Act, which does so provide. SeeUtah
Code Ann. § 78-31a-16 (“Costs incurred inci-
dent to any motion authorized by this chapter,
including a reasonable attorney's fee, ... may be
awarded by the court.”). The trial court appar-
ently agreed that the federal act preempted the
Utah Arbitration Act and thus did not consider
the Trappers' claim for attorney fees under the
Utah act."™ We reject Buzas Baseball's preemp-
tion argument and reverse the trial court to the
extent that it agreed with Buzas Baseball's ar-
gument.

FN9. The trial court gave no reason in
its order for denying the Trappers' re-
quest for a reasonable attorney fee.
However, at the hearing on Buzas Base-
ball's motion to vacate or modify the ar-
bitration award, both parties argued
solely the preemption issue. Further, the
trial court's conclusion of law that the
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“substantive [pro]visions of the Federal
Arbitration Act 9 U.S.C. § 1, ef seq. are
applicable” appears to provide the only
basis for its denial of the Trappers' re-
quest for attorney fees.

In Volt Information Sciences v. Board of Trus-
tees of Leland Stanford University, 489 U.S.
468, 109 S.Ct. 1248, 103 L.Ed.2d 488 (1989),
the United States Supreme Court held, “The
[Federal Arbitration Act] contains no express
pre-emptive provision, nor does it reflect a con-
gressional intent to occupy the entire field of
arbitration.” Id. at 477, 109 S.Ct. at 1255. Thus,
state law governing arbitration is preempted
only “to the extent it actually conflicts with fed-
eral law-that is, to the extent that it “stands as an
obstacle to the accomplishment and execution of
the full purposes and objectives of Congress.” ”
Id. (quoting Hines v. Davidowitz, 312 U.S. 52,
67, 61 S.Ct. 399, 404, 85 L.Ed. 581 (1941)). In
Volt, the Supreme Court held that the policies of
the Federal Arbitration Act were (1) © ‘to over-
rule the judiciary's longstanding refusal to en-

force agreements to arbitrate,” ” and (i) “to
place such agreements ° “upon the same footing
as other contracts.” > 7 Id at 478, 109 S.Ct. at

1253 (quoting Dean Witter Reynolds Inc. v.
Byrd, 470 U.S. 213, 219-20, 105 S.Ct. 1238,
1242, 84 L.Ed.2d 158 (1985); Scherk v. Alberto-
Culver Co., 417 U.S. 506, 511, 94 S.Ct. 2449,
2453, 41 L. Ed.2d 270 (1974)). There is nothing
in these policies which suggests that an award of
attorney fees under Utah's act would in any way
conflict with federal law. In fact, awards of at-
torney fees are supportive of the federal statute's
policies.

Generally speaking, the Utah Arbitration Act is
an enactment of the Uniform Arbitration Act of
1955. 7 UL.A. 1 (1985 & Supp.1996). How-
ever, the relevant portion of the Utah Arbitration
Act provides for attorney fees, which the uni-
form act does not. Section 78-31a-16 of the
Code provides:
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Costs incurred incident to any motion authorized
by this chapter, including a reasonable attorney's
fee, unless precluded by the arbitration agree-
ment, may be awarded by the court.

Utah Code Ann. § 78-31a-16. Section 14 of the
Uniform Act makes no reference to attorney
fees, providing only that “[c|osts ... and dis-
bursements may be awarded by the court.” Unif.
Arbitration Act § 14, 7 UL.A. 204 (1955).
However, this section has been construed by
most jurisdictions as permitting an award of at-
torney fees. See Canon Sch. Dist. v. W.E.S.
Constr. Co., 180 Ariz. 148, 882 P.2d 1274, 1279
(1994) (citing Anchorage Med. & Surgical
Clinic v. James, 555 P.2d 1320, 1324 (Alaska
1976); County of Clark v. *953 Blanchard
Constr. Co., 98 Nev. 488, 653 P.2d 1217, 1220
(1982); Wachtel v. Shoney's, Inc., 830 SW.2d
905 (Tenn.Ct.App.1991)). This interpretation
has been described as “promot[ing] the public
policy of encouraging early payment of valid
arbitration awards and ... discourag|ing] non-
meritorious  protracted  confirmation  chal-
lenges,”Canon, 882 P.2d at 1279, values entirely
in accordance with the federal statute's policies.
In light of the foregoing, we hold that on its
face, the Utah provision explicitly granting the
court the authority to award a reasonable attor-
ney fee is not in conflict with the federal law
and, therefore, is not preempted.

In considering the attorney fees provision in the
Utah Arbitration Act, we note that the grant of
authority to award attorney fees is unlike most
other grants of such authority by statute in Utah.
This is because the Utah Arbitration Act pro-
vides no guidance to the court in determining
when to award attorney fees, which most Utah
statutes do. CompareUtah Code Ann. § 78-31a-
16with id. § 11-13-29(3) (providing that under
Interlocal Cooperation Act, party not accepting
offer shall pay reasonable attorney fee if final
order is not more favorable than original offer)
and id. § 13-11-19(5) (granting court authority
under Consumer Sales Practices Act to award
attorney fees to prevailing party if party bringing
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claim knew it to be groundless) and id. § 30-3-3
(granting court authority in divorce cases to
award attorney fees “to enable [a] party to
prosecute or defend the action™)."™” The lack of
any standards governing attorney fee awards in
the Utah Arbitration Act raises at least the theo-
retical potential that a court might award fees in
a circumstance where that award would be in-
consistent in operation with the policies of the
federal act. For that reason, we address its appli-
cation. However, we cannot anticipate every
ruling that a trial court may make, and we rec-
ognize that trial courts are granted broad discre-
tion in determining the legal effect of specific
facts. State v. Pena, 869 P.2d 932, 937 (Utah
1994). We expect that, over time, principles for
applying this statute will emerge, which we will
have occasion to address. /d. at 938. In the
meantime, we address some instances where an
award of attorney fees would be inappropriate
under the Utah Arbitration Act.

FN10. There are other Utah statutes
which provide simply that the court
“may” award attorney fees, but we have
never interpreted any of them. SeeUtah
Code Ann. §§ 7-1-320, 16-6-69, 20A-1-
403, 70C-7-204, 78-23-13, 78-45a-5.

[24] In exercising the discretion bestowed by the
“may” language of the Utah Arbitration Act,
trial courts should look to the policies underly-
ing our statute. For example, in DelVore, 884
P.2d at 1251, we said that “the policy of our law
favors arbitration as a speedy and inexpensive
method of adjudicating disputes.” This policy is
not inconsistent with the policy underlying the
federal act as stated in Volt, 489 U.S. at 478, 109
S.Ct. at 1255, and that fact suggests that attorney
fee awards consistent with the policy of the Utah
act will not run afoul of the federal policies.
Moreover, we note that the fact that the Utah
Arbitration Act explicitly provides for an award
of attorney fees suggests that our policies favor
the enforceability of arbitration awards and dis-
courage relitigation of valid awards even more
strongly than the federal act, which does not
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provide for attorney fees. This makes it even
clearer that an award of attorney fees which fur-
thers Utah's policies in favor of arbitration will
not conflict with the federal act.

Looking to the actual operation of our statute, it
is difficult to conceive of an award of attorney
fees to a prevailing party which would run afoul
of our policies. The only such situation we can
imagine would be one where a trial court
awarded attorney fees to a party who did not
prevail in the litigation or who challenged an
award and prevailed only as to some very minor
point but lost as to all major points. Such an
award of attorney fees would arguably defeat the
purposes behind the Utah Arbitration Act be-
cause it would not further the goal of discourag-
ing unnecessary relitigation of arbitration
awards. We do not mean to read a rigid “prevail-
ing party” requirement into the Utah Arbitration
Act's attorney fee provision; we are simply illus-
trating the scope of the policy underlying our
statute-encouraging the enforceability of arbitra-
tion awards and discouraging relitigation of mat-
ters resolved by *954 arbitration. See DeVore,
884 P.2d at 1251; Utlity Trailer, 740 P.2d at
1329; Robinson & Wells, 669 P.2d at 846.

Returning to the present case, we conclude that
an award of attorney fees to the Trappers at the
trial court level would appear to have been justi-
fied and certainly was not prohibited. Therefore,
on remand, the trial court must reconsider the
attorney fees issue.

[25] Finally, if the trial court determines on re-
mand that the Trappers are entitled to their rea-
sonable attorney fees in defending the arbitration
award, they are also entitled to their reasonable
attorney fees in bringing this appeal. As noted
above, the Utah Arbitration Act provides that the
court may award a reasonable attorney fee “in-
curred incident to any motion authorized by this
chapter.” In this case, the appeal to this court to
correct the errors of the trial court is clearly “in-
cident to” Buzas Baseball's motion to vacate or
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modify. See First Southwestern Fin. Servs. v.
Sessions, 875 P.2d 553, 555-56 (Utah 1994)
(awarding attorney fees on appeal under statute
allowing for attorney fees “in any action brought
under this section”). Thus if the Trappers are
entitled to their reasonable attorney fees for de-
fending the arbitration award at the trial level,
they are also entitled to the fees they have in-
curred in bringing this appeal to correct the trial
court's errors. Should the trial court award such
fees on remand, it shall also determine the
amount of the Trappers' reasonable attorney fees
for this appeal.

In sum, we reverse the trial court's order vacat-
ing and modifying the arbitration award, confirm
the award, and remand to the trial court for re-
consideration of the issue of attorney fees in
light of this opinion. Should the trial court de-
termine that the Trappers are entitled to their
reasonable attorney fees at the trial level, we
further direct the trial court to determine the
amount of the Trappers' reasonable attorney fees
on this appeal.

STEWART, Associate CJ., and HOWE,
DURHAM and RUSSON JJ ., concur.

Utah,1996.
Buzas Baseball, Inc. v. Salt Lake Trappers, Inc.
925 P.2d 941

END OF DOCUMENT
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Background: Lessor brought action against les-
see and its predecessors, seeking order that les-
see was required to meet its contractual lease
obligations. The United States District Court for
the District of Oregon, Robert E. Jones, J., 145
F.Supp.2d 1211, refused to enforce arbitration
award. On appeal, the Ninth Circuit Court of
Appeals, 113 Fed.Appx. 272, affirmed in part,
reversed in part, and remanded. On remand, Dis-
trict Court again refused to enforce arbitration
award, and plaintiff appealed. The Court of Ap-
peals, 196 Fed Appx. 476, reversed and re-
manded. Certiorari was granted.

Holdings: The Supreme Court, Justice Souter,
held that:

(1) grounds stated in the Federal Arbitration Act
(FAA) cither for vacating, or for modifying or
correcting, arbitration award constitute the ex-
clusive grounds for expedited vacatur and modi-
fication of arbitration award pursuant to provi-
sions of the FAA; but

(2) case had to be remanded for consideration of
whether arbitration agreement, having been en-
tered into by parties in course of district court
litigation, having been submitted to district court
as request to deviate from the standard sequence
of trial procedure, and having been adopted by
district court as order, should be treated as exer-
cise of district court's authority to manage its
cases.

Vacated and remanded.

Justice Stevens filed a dissenting opinion, in
which Justice Kennedy joined.

Justice Breyer filed a dissenting opinion.
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Congress enacted the Federal Arbitration Act
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[3] Alternative Dispute Resolution 25T
€=2362(2)

25T Alternative Dispute Resolution
25TII Arbitration

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works.





128 S.Ct. 1396

Page 2

128 S.Ct. 1396, 2008 A.M.C. 1058, 170 L.Ed.2d 254, 76 USLW 4168, 08 Cal. Daily Op. Serv. 3313, 2008 Daily

Journal D.AR. 3997, 21 Fla. L. Weekly Fed. S 121
(Cite as: 128 S.Ct. 1396)

25TH(H) Review, Conclusiveness, and
Enforcement of Award
25Tk360 Impeachment or Vacation
25Tk362 Grounds for Impeach-
ment or Vacation
25Tk362(2) k. Limitation to
Statutory Grounds. Most Cited Cases
Grounds stated in the Federal Arbitration Act
(FAA) cither for vacating, or for modifying or
correcting, arbitration award constitute the ex-
clusive grounds for expedited vacatur and modi-
fication of arbitration award pursuant to provi-
sions of the FAA; parties cannot, by contract,
expand upon these grounds. 9 US.C A. §§ 10,
11.

[4] Alternative Dispute Resolution 25T
€119

25T Alternative Dispute Resolution
25TII Arbitration
25TIH(A) Nature and Form of Proceeding

25Tk118 Matters Which May Be Sub-

ject to Arbitration Under Law
25Tk119 k. In General. Most Cited

Cases
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fying or correcting, arbitration award comprised
the exclusive grounds for expedited vacatur and
modification of arbitration award pursuant to
provisions of the FAA, case had to be remanded

for consideration of whether arbitration agree-
ment, having been entered into by parties in
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