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Défendant—AppellanLg-jgiu

BRAD RICH

333 South Second East
Salt Lake City, Utah 84111

Attorney for Appellant z“'
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THE SUPRIVIE COURT OF Tin

STATL OF UTAH, :
Plaintiff-Respondent, :

~-vs— B Case No. 15915
KENH{ETH SHARP, :

Defendant-Appellant.

STATEMENT OF THE NATURE OF THE CASE

Appellant was charged with the crime of Burglary,
a second degree felony, in violation of Utah Code Ann.
§ 76-€-202(1) (1953, as amended).

DISPOSITION IN THE LOWER COURT

Appellant was tried hefore the Court and convicted
as charged in the Third Judicial District Court by the
Honorable Stewart M., Hanson, Jr., presiding, who was also the

trier of fact in this case.
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RELIET SOUGET O Aphiag,

Respondent seeks affirmation of thn T.ow-r Court'-

decision.
STATEMENT OF THE ¥ACTS

On November 22, 1977, the appellant and a companir
David Weston Allen, broke into a cabin owned by Joseph §,
Cornwall (R. 95). The Cornwall cabin is located at Pines
Ranch in Summit County, Utah. Several other cabins are aly
located in the same area.

The appellant and Allen climbed the fence to Pin:
Ranch (R. 24), entered several cahins (R. 29), including tk
Cornwall cabin, by breaking windows (R. 100), and pushing
doors orcen (R. 102). 1Inside, the contents of drawers and
cunboards were emptied onto the floor (R. €0, 63). Althor
no items were ultimately taken from the cabins, the appelli:
and Allen moved items within the cabins (R. 103). Mr,
Kenneth Rogerson, a security guard for Pines Ranch, said th
miscellaneous items had been moved and piled near the
entrance in each cabin (R. 62, 63). The appellant and AllE
also entered a tool shed near the Cornwall cabin and Allen

tampered with a snowmobile in an attemot to start the machi”

(R. 107, 150).

-2
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The appellant was seen within the houndaries of
the Cornwall prenises bv Mr. Rogerson (R. 41, 42). Rogerson
also saw the appellant and Allen running east, away from the
Cornwall cabin. Rogerson overtook the two nen, identified
himself as a security guard (R. 42), and told then that they
were trespassing (R. 44).

After the appellant and Allen left the private
proverty in compliance with Rogerson's demand, Rogerson
walked back tc the Cornwall cabin. EHe saw that the doors to
the shed and cabin were open and that windows in each had
been brcken (R. 44,45). He also noted that a snowmobile,
belonging to the Cornwalls, had its cover off (R. 45). There
were fresh footprints in the snow leading to and from the
cabin and shed and all around the snowmobile (R. 45).

Rogerson then followed the appellant and Allen east
up a road, watched them enter and crive off in a green
Chevrolet pickup, followed the truck down the canyon (R. 47),
and stonpad at a service station in Oakley to call the
sneriff (R. 47). EHe gave the volice a descrintion of the two
ren and the vehicle, and the license wlate number of the
vehicle (R. 47, 48). The appellant and Allen were arrested
that same day, taken to the Coalville Sheriff's Department,
and later identified by Rogerson as the two men he had ordered

0ff the nrivate property and had followed down the canvon

(", 43, 49).
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Lfter idontif - ing the men, Rogoroon tr:relleg
back to Pines Rarch. Tie want bhack to where the oroen pick.
had been parked and followed two sets of tracks leading frg
the truck (R. 56) to each home in Pines Ranch.

Rogerson entered the Cornwall cabin with its owpe
Joseph II. Cornwall. Cornwall observed that the cabin hag
been entered by force (R. 47); he had not given the appells
or his companion, permission to enter the cabin (-. 15¢, 13

Again, two sets of footprints were sean on the
Cornwall premises around the cabin and leading to the snoi-
mobile (R, 159). These footprints and others leaving the
premises and leading toward the road were identified by
Deputy Sherif? Wilde as being consistent with the typz of
shoes wnrn by the apnellant and allen. Wilde is cmployed
by the Summit County Sheriff's Office and had had the opport
to observe the appellant and Allen when they were taken to
Coalville (P. 127).

As previously noted, several cabins, including the
Cornwall cabin, were burglarized on MNovermber 22, 1977 (R, 9%
Evidence of these other break-ins was admitted at trial undd
Rule 55 of the Utah Rules of Evidence to show intent to cors:

: . « » m"('
a crime, absence of mistake, motive, oprortunity, and a ¢o

plan. (R. 1583).
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The appellant and 2llen had enterad these zibinz
by bresiing windorss, or pushing open the doors and had noved
items around inside each cabin (R. 112-106) at Pines Ranch
with the exception of the Cardall cabin (R. €2). The two
sets of fresh footorints ir the snow were seen at every home in
the area and were the same at each location (R. 57-5%). 1In
addition, all of the cabin doors had been opened and, in all
but one cabin, drawers had been opened and their contents
emptied onto the floor (R. 63). Miscellaneous objects such
as tool kits, electric saws, and saddles had been vnlaced near
the doors (R. 61, 62).

The Court stated, under Rule 45 of the Utah Rules
of Evidence, that receipt of this evidence did not create a
substantial danger of undue prejudice or of confusion to the
trier of fact. Defense counsel's motion to strike the

evidence of other criminal conduct was therefore denied (R. 158).

ARGUMENT

POINT I.
EVIDENCE THAT THE APPELLANT
BURGLARIZED QTHER CABINS IN THE
PINZS RANCH AREA WAS PROPERLY
ADMITTED AS IT DEMONSTRATED
INTENT, ABSENCE OF MISTAKE, MOTIVE,
OPPORTUNITY, AND A COMMON PLAN.

Rule 55 of the Utah Rules of Evidence provides:

- 5-
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"Suhject to Pule 47 evidence that

a person committed a crime or o<ix

wrong on a specifiecd occasicn, is in-
admissible to prove his disvosition

to commit crime or civil wrong as the

basis for an inference that he com-

mitted arnother crime or civil wrong

on another specified occasion but,

subject to Rule 45 and 48, such evidence

is admissible when relevant to prove

some cther material fact including absence
of mistake or accident, motive, oppoitunity,
intent, prevaration, plan, knowledge or
identity.” (Emphasis added)

See also State v. Schieving, 535 P.2d 1232, (Utah 197s).

This general principle of evidence was =uplaine:

this Court in State v. Lopez, 22 Utah 2d 257, 451 P.24

772 (1969):

"Concededly, evidence of other crimes
is not admissible if the purpose is to
disgrace the defendant as a person of evil
character with a vropensity to commit crime
and thus likely to have commmitted the crime
charged. However, if the evidence has
relevancy to explain the circumstances sur-
rounding the instant crime, it is admissible
for that purpose; and the fact that it may
tend to connect the defendant with another
crime will not render it incompetent.®” (Id.
at 775).

Appellant contends that evidence of other crinin
conduct was admitted at trial to show his bad character.
However, the purpose of such evidence was made clear to the

Court by Mr. Christiansen, the prosecuting attorney:

-6-

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



"

“cur lHoror, if I can respond

to that. Rule 55 indicates that
evidence of a person committing
another crime is admissible where
such evidence is relevant to prove

a material fact including absence

a [sic] mistake or absent [sic]

motive or opportunity, intent,
preparation, plan, knowledge or identity.
I would submit to the Court that the
evidence Mr. Rogerson is about to
testify to goes specifically to intent
and to olan and to motive. And I
would also cite to the Court the case
of State v. Gibson, a 1977 case,

found at 565 P.2d 783, where the
evidence of a rape was admissible in
a murder trial under Rule 55 on two
bases: number one, that it showed
possible motive for killing; number
two, it was part of the total picture.

I would also cite to the Court
the case of State v. Demeer, found at
Utah 24 107, a 1944 case. In that
particular case the defendant was
charged with assault with a deadly
veapon upon a prison guard while
attempting an escape. The trial court
let into evidence testimony concerning
2 gunfight with the Salt Lake City
police that occurred just subsequent
to the escape. On appeal it was
argued that this evidence was in-—
admissible inasmuch as the assault
had already taken place. The
Supreme Court ruled the evidence
admissible, and specifically stated
a party cannot, by multiplving his
crime, diminish the volume of
competent testimony against him."” (R. 49, 50).

-7
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"Your Honnr, this evidence is
relev:=t to show that the defendant
intended to commit a theft, and by
showing the fact that other cabins
were broken into and what Mr. Rogerson
observed in those cabins, directly
relates to that intent." (R, 51)

Rule 55 has been consistently followed hv thig

court. In State v. Jones, Utah, Case No. 15705 (September:

1978), this Court upheld a heroin sale conviction and rulg
that testiomony of previous purchases of the drug from the
appellant was properly admitted.

Again, in State v. Van Dyke, Utah, Case No. 1564

(December 28, 1978), Rule 55 was apnlied to admit evidence
of other bad acts of the defendant to establish a plan and
motive for the robbery in question. This court held that
evidence that the defendant "had been hitting a f{ew rinky-
dink places" "was relevant to the issues of intent, plan,
preparation, and knowledge".

Similarly, evidence that the appellant cntered
other cabins at Pines Ranch tends to show a common plan ot
scheme. Testimonv that items inside the cabins were viled
near each door demonstrates a plan and preparation to steal
the items, and intent to commit a theft, as required for
conviction under Utah Code Ann. § 76-6-202(1) (1253 as

amended) is thereby established.
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Tho appellant furtbar contends +hat the trial court
abus=? the discretion granted in Rule 45 of the Utah Rules of
Evidence by failing to prowerly balance the probative worth
and the prejudicial effect of the evidence. This court, in

State v. Lopez, supra, noted that "such harm as there may be

in receiving evidence concerning another crime is to be
weighed against the necessity of full inquiry into the facts
relating to the issues." Appellant suggests that a "necessity
test" be adopted wherein the court evaluates the necessity
of evidence of other crimes and limits its admission to the
disnuted issues. In the instant case, intent was in issue
(R. 51). Thus, even under the "necessity test" recommended
by the appellant, evidence of the other cabin break-ins was
properly admitted as it was relevant to show that the
appellant intended to commit a theft (R. 51).

Respondent submits that the lower Court did not
err in its application of Rule 45. Rule 45 provides:

"Excent as in these rules
otherwise provided, the judge may
in his discretion exclude evidence
if he finds that its prokative
value is substantially outweighed by
the risk that its admission will
(a) necessitate undue consumntion of
time, or (b) create substantial
danger of undue prejudice or of
confusing the issues or of misleading
the jury, or (c) unfairly and
harmfully surprise a party who has
not had reasonable opportunityv to
anticinate that zuch evidence would
be offerad.
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was orejudiced by the admission of other criminal acs
however, the case was tried to the judge as a result 0Ff th
appellant's intelligent waiver of jury (R. 34-3€), =nd

the judge was already aware of the evidence (R

[#)]

2). In

addition, the judge had a clear understanding that the

purpose for admitting such evidence was to sheow comron

plan, absence of mistake, motive, opportunity and irtent,

but not to nrove the guilt ol anv other offense (F. 153),
Moreover, as this Court noted in State v. Pary,

17 Utah 2d 90, 94, 404 P.2d €77, €79 (1965):

. . . 1t can be safely assumed

that the trial court will be somewhat more

more discriminating in aporaising both

the competency and the effect properly

to be given evidence. The rulings on

evidence are looked uven with a greater

degree of indulgence when the trial

is to the court than when it is to

the jury."”

This position hes been reaffirmed in several cases: State

v. Burke, 112 Utah 249, 129 P.2d 560 (1942); and State v.

Meachum, 23 Utah 2a 1€, 456 P.24 3£ (12£¢).

The Court was aware of Rule 45 and after
consideration of its provisions, the Court specifically
ruled that "receipt of such evidence did not create a

substantial dancer of undue prejudice or of confusion or

(o))

possibility of misleading the trier of fact" (R. 15%)
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(M

Lake City market,

e instant case i

>

consistent with State .

12 Utah 24 2, 361 P.2d 412 (1953), cited in
t's brief, In that case, which involve? the robhexrw

this court held that it was

error for the trial court to have admitted evidence of a

Texas robbery where the defendant had been charged as an

accessory. The nrosecution offered such evidence to show

modus operandi, however, the only similarity shown was that

two rmen were involved in both incidents. The court said

that in the aksence of any greater similarity between the two

situations, evidence of the Texas incident should have been

excluded since its only effect was to imply that the defendant

was a nerson of evil character. This court also stated

that the Texas incident would have been properly admitted if

it had had "special relevancy to vrove the crime of which the

defendant stands charged®.

Admission of evidence of other crimes conducted by

the appellant is relevant to
¥as charced. Testimony that
footprints around each cabin

had bezn entered unlawfully,

prove the burglary with which he
there were two sets of fresh
at Pines Ranch, that the cabins

and that miscellaneous items

inside had been moved near the door shows that the appellant

intended to take these items from the cabins.
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fact th=t ecrcn Ccahin vas entore’
in the door or mishing th~ doos open.  In additicn tha cop

of drawers and cuphoards in the cakins had all heen emnki-

in wrevaration of the theft.

incidert and the Cornwall breal-in fits the Dicirson remuire

that there be a similarity betwecen the offense charaod ape
the evidance ¢f other criminal conduct.

State . 27 Utah 22 326, £05 P.2d 12¢5

(1972), a case dealing with an unlawful sale of wiarijuana,
is alsoc consistent with the case vwresentlv hefcore this Cour

Court's admission re-

This Court in Kaszi upheld the

garding a wrevious marijuana “"buv”., This Court said:

"Fvidence of othox s not
~hmigsible if the mur dis-
grace the defendant as a 7 ct
evil character with a vronen: to

commit crime and thus livelw to have
committed the crime charged. However,
relevant evidence is admissible for
the purmose of explaining the cir-
cumstances surrounding the crime

of which the defendant stands accused:
and th= fact that it nav tend *o
connect the defendanz
crime 111 nct ren
incomnetent."

Fvidence that the aprellant breoke into scveral

cabins on MNovember 22, 1977 and moved mnmerous itows insi

P B
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ihos s alning cloc s e the doscg is vroletans
Court with an acovrate account of the circumstances surroun ing
the Luralary of the Cornwall Cakin.

This evidence would liliewise have been admissabio

under State v. Parr@gE, 118 Utah 260, 221 P.24d 605 (1¢50),

5 Court stated:

where €©hi

". . . the state was not
seeling to introduce evidence of
sceparate and distinct offenses,

it was seeking to complete the

form and structure of the scheme
under wnich the i ‘ant was
alleced to have bheen oneratineg

and the evidence which was in-
troduced was admissible for such
purpose. 21l of it was relevant
and tended to convict the defendant
of the crime for which he was being
tried.” (at 618).

COoUILUSION
The evidence claimed by anrellant to be erronec::sly
admitted was not admitted for the purpose of demenstrating

the appellant's bad charecter, but, was admitted for the

tances surrounding

& Cr

motive, opportunity, and a common plan. These are ligitimate

reasons for the introduction of the evidence and the fact

that the evidence tends to show that the appellant had

committed other crimes doesz not render the evidence incompetent.
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. - NN, I
The ToroT oL i ot atuan B digorord

granted hy Rule 4% hy adritring this evidoncs and &
the Motion to Strika.
For these reascns, the rcespondent urues the Couri

to affirrt the judgment of the T.ower Court.

Regmectfully subritted,

ROBERT B. HAMSTL
Attorney General

FARI, ¥, DORIUS
hssistant Attorney Ceneral
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