Brigham Young University Law School
BYU Law Digital Commons

Utah Court of Appeals Briefs

1998

Harrington Properties, Inc, Robert L. Harrinton
and Jane R. Harrington v. Marilyn Hamilton
Petersen : Brief of Appellees

Utah Court of Appeals

Follow this and additional works at: https://digitalcommons.law.byu.edu/byu ca2
b Part of the Law Commons

Original Brief Submitted to the Utah Court of Appeals; digitized by the Howard W. Hunter Law
Library, ]. Reuben Clark Law School, Brigham Young University, Provo, Utah; machine-generated
OCR, may contain errors.

Harold C. Verhaaren; John K. Mangum; Scott M. Ellsworth; Nielsen & Senior; P.C; Attorneys for
Defendants/Appellants.

James S. Jardine; Brent D. Wride; Eric D. Barton; Ray; Quinney & Nebeker; Attorneys for Plaintifts/
Appellees.

Recommended Citation

Brief of Appellee, Harrington Properties v. Petersen, No. 970717 (Utah Court of Appeals, 1998).
https://digitalcommons.law.byu.edu/byu_ca2/1313

This Brief of Appellee is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Court of
Appeals Briefs by an authorized administrator of BYU Law Digital Commons. Policies regarding these Utah briefs are available at
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html. Please contact the Repository Manager at hunterlawlibrary@byu.edu with

questions or feedback.


https://digitalcommons.law.byu.edu?utm_source=digitalcommons.law.byu.edu%2Fbyu_ca2%2F1313&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/byu_ca2?utm_source=digitalcommons.law.byu.edu%2Fbyu_ca2%2F1313&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/byu_ca2?utm_source=digitalcommons.law.byu.edu%2Fbyu_ca2%2F1313&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/578?utm_source=digitalcommons.law.byu.edu%2Fbyu_ca2%2F1313&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/byu_ca2/1313?utm_source=digitalcommons.law.byu.edu%2Fbyu_ca2%2F1313&utm_medium=PDF&utm_campaign=PDFCoverPages
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html

il

IN THE UTAH COURT OF APPEALS

HARRINGTON PROPERTIES, INC.,
a Utah corporation; ROBERT L.
HARRINGTON and JANE R.
HARRINGTON,

Plaintiffs/Appellees,
v.
MARILYN HAMILTON PETERSON; and
GLOBAL MOTOR INNS, a Utah

corporation,

Defendants/Appellants.

BRIEF OF\PPELLEES

Case No

JII®70717-CA

Priority|jjo. 15

Appeal from Declaratory Judgment En
the Third Judicial District Court, Salt

the Honorable Sandra Peuler

fYed by
ke County,

Harold C. Verhaaren

John K. Mangum

Scott M. Ellsworth

NIELSEN & SENIOR, P.C.

60 East South Temple, # 1100
Salt Lake City, Utah 84111

Attorneys for
Defendants/Appellants

AH COURT QF RPPERLSS
UTAH COU o ee
TAH
\Socu NT
KOFU&
5 ,
A0 0111 (A
roKET NO 4l

James SU!Q

Brent D.
Eric D.
RAY, QUI

79 South||

P.O. Box

Salt Lakef

Attorney

Mrton
EY & NEBEKER
;in Street

lcity, UT 84145-0385

ﬂwfor Plaintiffs/
Appellees

FILED

mtah Court of Appeals
MAR 27 1998

Juiia D'Alesandro
‘Clerk of the Court



IN THE UTAH COURT OF APPEALS

HARRINGTON PROPERTIES, INC.,

a Utah corporation; ROBERT L. BRIEF OF APPELLEES
HARRINGTON and JANE R.
HARRINGTON,
Case No. 970717-CA
Plaintiffs/Appellees,
v. Priority No. 15

MARILYN HAMILTON PETERSON; and
GLOBAL MOTOR INNS, a Utah
corporation,

Defendants/Appellants.

Appeal from Declaratory Judgment Entered by
the Third Judicial District Court, Salt Lake County,
the Honorable Sandra Peuler

Harold C. Verhaaren James S. Jardine

John K. Mangum Brent D. Wride

Scott M. Ellsworth Eric D. Barton
NIELSEN & SENIOR, P.C. RAY, QUINNEY & NEBEKER
60 East South Temple, # 1100 79 South Main Street
Salt Lake City, Utah 84111 P.O. Box 45385

Salt Lake City, UT 84145-0385
Attorneys for
Defendants/Appellants Attorneys for Plaintiffs/
Appellees



TABLE OF CONTENTS

TABLE OF AUTHORITIES
JURISDICTION
ISSUES
DETERMINATIVE STATUTES, RULES, AND REGULATIONS
STATEMENT OF THE CASE
Nature of the Case

Course of Proceedings and Disposition in the District
Court e e

Statement of Facts
SUMMARY OF ARGUMENT
ARGUMENT
I. THE DISTRICT COURT CORRECTLY RULED THAT THE
FEBRUARY 1993 ADDITIONAL ADVANCES WERE NOT SECURED
BY THE SUNSET OAKS TRUST DEED II
A. The District Court Properly Held that the
Additional Advances are Governed by Clause
(3) of the Trust Deed
1. The plain language of clause (3)

demonstrates that it applies to the
February 1993 advances

2. Clause (3) of the trust deed is not
limited to "unrelated" loans or
advances.

3. Clauses (1), (2), and (4) of the trust
deed do not apply to the February 1993
advances . . . . . . ..o

4. The district court properly rejected

Peterson’s argument that she intended
the advances to be secured by the trust
deed.

ii

10

10

10

10

11

14

19



IT.
A.
B.
C.
ITIT.
CONCLUSION

CERTIFICATE OF SERVICE . . . . . .

ADDENDUM

A,

B.

C.

D.

The District Court Correctly Ruled that the
February 18 Letter Agreement Does Not Meet
the Requirements of Clause (3)

1. The only document setting forth the
parties’ agreement regarding the
February 1993 advances is the February
18 Letter Agreement.

2. The February 18 Letter Agreement is not
a promissory note. ..

3. The February 18 Letter Agreement does
not recite that it is secured by the
Sunset Oaks Trust Deed II

THE DISTRICT COURT CORRECTLY HELD THAT NO INTEREST
RAN ON THE PETERSON NOTE PRIOR TO FEBRUARY 24,

1994

FEES

Under Utah Law, the Construction of
Unambiguous Contracts is a Matter of Law

The Peterson Note Unambiguously Provides That
Interest is not Applicable .« ..

The December 8 Agreement Unambiguously
Modifies the Due Date of the Peterson Note
Without Modifying the Interest Term

PLAINTIFFS ARE ENTITLED TO AN AWARD OF ATTORNEYS'

Peterson Note, dated June 21, 1991

Sunset Oaks Trust Deed II, dated June 21, 1991

December 8 Agreement

February 18 Letter Agreement

iii

20

21

21

22

26

27

27

29

34

35

36



CASES

TABLE OF AUTHORITIES

Bank of Ephraim v. Davis, 559 P.2d

Buehner Block Co. v. UWC Assocs.,

(Utah

Dobrusky v.

1988)

538

(Utah 1977)

752 P.2d 892

Isbell, 740 P.2d 1325 (Utah 1987)

Carrier v. Pro-Tech Restoration, 909 P.2d 271 (Utah
Ct. App. 1995) e e e e e e e e e

E.A. Strout W. Realty Agency v. Broderick,

522 P.2d 144 (Utah 1974)
Eie v. St. Benedict’s Hosp.,
1981)

Espinoza v. Safeco Title Ins. Co.

1979)

First Sec.

(Utah

Bank v. Shiew, 609 P.2d

1980)

952

, 598 P.2d 346 (Utah

Hector, Inc. v. United Sav. & Loan Ass'n,

P.2d

542 (Utah 1987)

. . . . .

638 P.2d 1190 (Utah

741

In re Cochise College Park, Inc., 703 F.2d 1339 (9th

Cir.

Minshew v. Chevron 0il Co.,

1983)

Nielsen v.

575 P.2d 192

(Utah 1978)

O’'Reilly, 848 P.2d 664 (Utah 1992)

Prichard v.

Saunders v.

Sharp, 806

Stien v. Marriott Ownership Rgsorts,

(Utah

Trucker Sales Corp. v. Potter,

Clay, 780 P.2d 359

(Alaska 1989)

P.2d4 198 (Utah 1991)

Ct. App. 1997) . e .

.

944 P.2d4 374

. . - . .

137 P.2d 370 (Utah 1943)

Union Bank v. Swenson, 707 P.2d 663 (Utah 1985)
United Cal. Bank v. Prudential Ins. Co., 681 P.2d 390
(Ariz. Ct. App. 1983)

Willard Pease Qil & Gas Co. v. Pioneer 0il & Gas

Co.,

899 P.2d 766

(Utah 1995)

iv

12,

15,

14

21

28

28

13

28

13

20

22

14

14

24

27

13

28

24

27



STATUTES

Utah Code
Utah Code
Utah Code

Utah Code

Ann.

Ann.

Ann.

§ 25-5-1 (1995) . . . . . .\ . w . . . . .. 20
§ 70A-3-104(5) (1997) e e e e e 22
§ 78-27-56.5 (1986) . . . . . . « . . . . . . 35
§ 78-2a-3(2) (§) (1996) . . . . . . . . . . . 1



JURISDICTION

This Court has jurisdiction of this appeal pursuant to Utah

Code Annotated Section 78-2a-3(2) (j) (1996).
ISSUES

There are only two issues before this Court. Both are
straightforward and involve only the interpretation of written
agreements:

I. Did the district court correctly grant summary judgment
to the plaintiffs on the issue of whether the defendants complied
with specific language of a trust deed in order obtain security
under that trust deed for additional loans that were made nearly
two years after the trust deed was executed? Because this issue
involves a grant of summary judgment, the plaintiffs agree that

review of this issue is under a "standard of correctness." Stien

v. Marriott Ownership Resorts, 944 P.2d 374, 377 (Utah Ct. App.
1997) .

II. Did the district court correctly grant summary judgment
to the plaintiffs on the issue of whether defendant Peterson was
entitled to default interest under the terms of a promissory note
whose due date was amended to a later time? ‘This issue is also
reviewed on a "standard of correctness." Stien, 944 P.2d at 377.

DETERMINATIVE STATUTES, RULES, AND REGULATIONS

This appeal turns solely on the language of the parties’
written agreements. There are no statutes, rules, or regulations

whose interpretation is determinative of the appeal or of central

importance to the appeal.



STATEMENT OF THE CASE

Nature of the Case.

This appeal involves a dispute between plaintiffs Robert L.
Harrington and Harrington Properties, Inc. ("HPI") and defendant
Marilyn Hamilton Peterson over their respective rights and
remedies arising out of the development and sale of a house built
by plaintiffs on an undeveloped lot sold to them by Peterson (the
"Sunset Oaks Property"). Mrs. Peterson sold the lot to HPI
pursuant to a promissory note (the "Peterson Note") that was
secured by a second-position deed of trust on the Sunset Oaks
Property (the "Sunset Oaks Trust Deed II").

Course of Proceedings and Disposition in the District Court.

On July 26, 1994, the plaintiffs filed their Complaint
seeking, inter alia, declaratory judgment with respect to several
issues arising out of the sale of the Sunset Oaks Property. (R.
1.)!

On July 17, 1996, plaintiffs moved for partial summary
judgment on the issue of whether subsequent advances made by
defendant Peterson to Harrington in and after February 1993 were
secured by the June 21, 1991 Sunset Oaks Trust Deed II as claimed
by defendant Peterson. (R. 783.) On December 10, 1996, the
court entered an order granting plaintiffs’ motion. (R. 1038-

1041.) In granting that motion, the district court determined

A1l references to the record are to the page numbers of the
original record as paginated by the clerk of the district court

pursuant to Rule 11(b) (2) of the Utah Rules of Appellate
Procedure.



that certain monies loaned in 1993 by defendant Peterson to
plaintiff HPI were not secured by the 1991 Sunset Oaks Trust Deed
IT.

On March 4, 1997, plaintiffs filed a second motion for
partial summary judgment on the issue of whether an agreement
between the parties dated December 8, 1992, extended the due date
on the Peterson Note so as to preclude default and default
interest from accruing prior to February 22, 1994. (R. 1057-
1059.) On June 25, 1997, the district court entered an order
granting that motion. (R. 1130-34.)

On August 1, 1997, the parties filed a stipulation for an
order dismissing all other issues. This stipulation was based
upon a settlement that allowed defendants to appeal these two
issues and that reserved the issue of attorney fees. (R. 1137-
38.) The district court entered a judgment and order of
dismissal in accordance with the stipulation on Auguét 7, 1997.%

(R. 1139-41.)

2In their factual recitation, defendants set out a number of
asserted "facts" that are irrelevant to the issues on appeal and
that relate solely to the claims that defendants settled for
consideration. Such argument is improper. Carrier v. Pro-Tech
Restoration, 909 P.2d 271, 275 (Utah Ct. App. 1995) (parties
cannot contest issues on appeal that are conceded below), aff’d,

944 P.2d 346 (Utah 1997). Therefore plaintiffs do not address
those facts herein.




Statement of PFacts.?

The following facts were undisputed before the district

Court in connection with the motions for partial summary

judgment:

1. In early 1991, Mr. Harrington became aware of a listing
for sale by defendant Peterson of the Sunset Oaks Property. (R.
409.)

2. Mr. Harrington contacted Mrs. Peterson and expressed

interest in purchasing the Sunset Oaks Property for the purpose
of buvilding a house for resale. Mr. Harrington offered to buy

the property for $95,000 if Mrs. Peterson would subordinate her
CLrust deed to the anticipated construction loan trust deed, to

which she agreed. (R. 409.)

3. In anticipation of the closing on the Sunset Oaks
Property, Mr. Harrington applied for a construction loan with
Guardian State Bank, to be secured by a first trust deed on the
Sunset Oaks Property. (R. 412.)

4. On June 21, 1991, Mr. Harrington acquired the Sunset
Oaks Property from Mrs. Peterson for $95,000,00, by executing a
Promissory note in that amount payable to Mrs. Peterson (the
"Peterson Note"). (R. at 411.) A copy of the Peterson Note is

included in the Addendum hereto at Tab A.

’Defendants do not contend on appeal that the district court
érred in granting summary judgment because there were material
facts in dispute. Rather, defendants argue only that the
district court erred with respect to its legal rulings.



5. In the two places for an interest term to be inserted
in the form note, the abbreviation "N/A" was typed in. (R. 428.)

6. Payment of the Peterson Note was secured by a second-
position Deed of Trust on the Sunset Oaks Property (the "Sunset
Oaks Trust Deed II"). (Id.) A copy of the Sunset Oaks Trust
Deed is included in the Addendum hereto at Tab B.

7. The Sunset Oaks Trust Deed II states:

For the Purpose of Securing:

(1) payment of the indebtedness evidenced by a promissory
note of even date hereof in the principal sum of $95,000,
made by Trustor, payable to the order of Beneficiary at the
time, in the manner and with interest as therein set forth,
and any extension and/or renewals or modifications thereof;
(2) the performance of each agreement of Trustor herein

contained; (3) the payment of such additional loans or
advances as hereafter may be made to Trustor, or his

successors or assigns, when evidenced by a promissory note
or notes reciting that they are secured by this Deed of
Trust; and (4) the payment of all sums expended or advanced
by Beneficiary under or pursuant to the terms hereof,
together with interest thereon as herein provided.

(R. at 430 (emphasis added).)

8. Almost immediately after the closing, the project ran
into delays.® (R. 414-15.) Because of these delays and
increased construction costs, Mr. Harrington informed Mrs.

Peterson in September 1992 that the proposed construction could

‘First, the subdivision’s Architectural Design Committee did
not approve the proposed design of the house until October 17,
1991, with minor modifications. Then, HPI discovered that the
proposed location was solid "fill" to a significant depth,
preventing the pouring of foundations as originally designed and
requiring excavation to a much deeper level, removing all the
fill material and hauling in new dirt. The fill problem also
forced HPI to pour large concrete columns and supports as part of
the foundation, to use more steel and to change the deck design
to larger logs. These and other unexpected problems delayed
construction and increased costs.

5



not be completed without additional funds. Mr. Harrington told
Mrs. Peterson that he had no other funds available to finish the
project because of his recently filed personal bankruptcy, but
that he would work with her in any way to complete it. It was
then proposed that Mrs. Peterson advance up to an additional
$75,000 for construction. (R. 417.)

9. As a result, Harrington, HPI, and Peterson entered into
a written agreement on December 8, 1992 (the "December 8
Agreement"). A copy of the December 8 Agreement ‘is included in
the Addendum hereto at Tab C. That agreement provides in part as

follows:

4. Payment Due Date: Payment of the sum owed by
Harrington under the terms of the original Trust Deed Note
($95,000) and payment of the sums advanced by Peterson under
the terms of this Agreement (not to exceed an additional
$75,000) shall be due on the date the Property is sold by
the Owner or is otherwise transferred, conveyed or assigned.

The parties agree that Peterson’s sole recourse to
recover the sums of money advanced by her under the terms of
this Agreement, plus interest and attorney fees, and to
recover the sum of Ninety-Five Thousand Dollars ($95,000)
owed to her under the terms of the original Trust Deed Note,
shall be against the Property and/or the proceeds arising

from its sale or transfer.
(R. 450 (emphasis added).)

10. In February 1993, the parties reached an understanding
in which Mrs. Peterson agreed to provide additional funds to

complete construction on the house. Mr. Harrington sent a letter

dated February 18, 1993 (the "February 18 Letter Agreement")’ to

’In paragraph 28 of her Affidavit, Mrs. Peterson states that
she loaned "additional" monies "pursuant to a new letter

agreement signed by Robert L. Harrington dated February 18, 1993.
(R. 178.)



Mrs. Peterson. (R. 178, 890.) A copy of the February 18 Letter
Agreement is included in the Addendum hereto at Tab D.

11. Mrs. Peterson received the February 18 Letter Agreement
but took no action to respond to it except to advance additional
funds. (R. 890.)

12. The February 18 Letter Agreement states:

This letter will confirm that any money advanced by you,

above and beyond the $75,000 (December 8, 1992 Agreement),

for the purpose of construction of the home located at 1656

South Sunset Oaks Dr., will be returned to you with interest

consistent with the rate of interest in our Agreement dated

December 8, 1992, and will be returned to you prior to the

distribution of any proceeds to Harrington Properties, Inc.

The sale of the house will be the sole source of the return

of this money.
(R. at 224.)

13. The February 18 Letter Agreement and the checks
provided by Mrs. Peterson are the only written documents relating
to an agreement of the parties in February 1993 for Peterson to
advance additional monies. (R. 814.)

14. Pursuant to the February 18 Letter Agreement, defendant
Peterson "loaned the additional sum of $69,626.84 . . . ." (R.
178, 814.)

15. There was no promissory note reflecting the $69,626.84
loaned pursuant to the February 18 Letter Agreement, nor is there
any document reciting that the monies loaned pursuant to that

letter agreement are secured by the Sunset Oaks Trust Deed II.

(R. 814-15.)



16. At no time did Mr. Harrington ever agree that the funds
advanced pursuant to that February 18 Letter Agreement would be
secured by the Sunset Oaks Trust Deed II. (R. 815.)

17. On December 5, 1993, Mr. Harrington received an offer
to purchase the Sunset Oaks Property for $472,500.

Mr. Harrington accepted the offer, and the sale was closed on
February 24, 1994. (R. 422, 882.)

SUMMARY OF ARGUMENT

I. Defendants challenge on several theories the district
court’s award of partial summary judgment that the Sunset Oaks
Trust Deed II did not secure their advances in and after February
1993. First, defendants argue that clause (3) of the trust deed,
specifically addressed to "additional loans or advances hereafter
. . . made to Trustor," does not control because the loans were
not "unrelated." However, neither the word "unrelated" nor its
concept can be found in the language of clause (3). Second,
defendants argue, on various creative readings, that clauses (1),
(2), and (4) of the trust deed also govern this transaction. As
discussed below, defendants’ position is contrary to the plain
language of the trust deed and reads out of the trust deed clause
(3)’s specific application to "additional advances." Third,
defendants argue that even if clause (3) controls, the February
18 Letter Agreement "meets the requirements of a promissory note,
and indicates a grant of a security interest in the Sunset Oaks
Property." Brief of Appellants at 14. However, the February 18

Letter Agreement at most only provides that "the sale of the



house will be the sole source of the return of this money" and
makes absolutely no mention of being "secured by [the Sunset Oaks
Trust Deed II]." Moreover, defendants’ argument is further
contradicted by the parties’ practical interpretation of the
trust deed in the December 8 Agreement, drafted by Peterson’s
counsel, which complies with clause (3) in reciting that the
additional advances therein are collateralized by the Sunset Oaks
Trust Deed II.

II. Defendants also challenge the district court’s grant of
partial summary judgment that no default interest accrued on the
Peterson Note prior to February 24, 1994, the amended due date of
the note. Defendants concede that no interest accrued between
June 21, 1991, and March 21, 1992, the original due date of the
loan, because "N/A" was typed in the blanks for the applicable
interest rate. Brief of Appellants at 14. Defendants argue that
they are entitled to default interest from March 21, 1992,
forward, even though the December 8 Agreement extended the due
date of the Peterson Note to the "date the property is sold,"
because the December 8 Agreement "neither forgives nor excuses
interest on that Note." Id. at 15. However, by that amendment,
the Peterson Note was not and could not be in default until the
end of its term, i.e., the date the property was sold (February
24, 1994). Moreover, the December 8 Agreement confirms in its
other provisions that the amount to be paid on the Peterson Note
on the due date was the principal amount of $95,000 only. The

only interest mentioned in that agreement relates exclusively to



the new monies advanced and not to the Peterson Note. Therefore,
no interest, default or otherwise, applied to the Peterson Note
between June 21, 1991, and February 24, 1994.

ARGUMENT
I. THE DISTRICT COURT CORRECTLY RULED THAT THE FEBRUARY 1993

ADDITIONAL ADVANCES WERE NOT SECURED BY THE SUNSET OAKS
TRUST DEED 1II.

Granting plaintiffs’ motion for partial summary judgment,
the district court held that the monies loaned by defendant
Peterson pursuant to the February 18 Letter Agreement were not
secured by the Sunset Oaks Trust Deed II.°® For the reasons set
forth below, this Court should affirm the district court’s
decision.

A. The District Court Properly Held that the Additional
Advances are Governed by Clause (3) of the Trust Deed.

1. The plain language of clause (3) applies to the
February 1993 advances.

The Sunset Oaks Trust Deed II provides that it is for the
purpose of securing four categories of payments, as follows:
For the Purpose of Securing:

(1) payment of the indebtedness evidenced by a promissory
note of even date hereof in the principal sum of $95,000,
made by Trustor, payable to the order of Beneficiary at the
time, in the manner and with interest as therein set forth,
and any extension and/or renewals or modifications thereof;
(2) the performance of each agreement of Trustor herein
contained; (3) the payment of such additional loans or
advances as hereafter may be made to Trustor, or his
successors or assigns, when evidenced by a promissory note
or notes reciting that they are secured by this Deed of

®Defendants loaned $69,626.84 pursuant to the February 18
Letter Agreement. Of that amount, summary judgment was granted
as to all but $4,898.81, payment of which to Guardian State Bank
by defendants was secured by clause (2) of the trust deed.

10



Trust; and (4) the payment of all sums expended or advanced

by Beneficiary under or pursuant to the terms hereof,

together with interest thereon as herein provided.
Addendum, Tab B.

In interpreting the plain language of this trust deed, the
district court held:

The Court finds that the monies advanced by defendant

Peterson pursuant to the February 18, 1993 letter were

"additional loans or advances" within the meaning of clause

(3), and that clause (3) applies to the monies loaned or

advanced by Peterson pursuant to the February 18, 1983

letter agreement, except as to the $4,898.81 paid to

Guardian State Bank, which payments were secured under

clause (2) of the Sunset Oaks Trust Deed II by reference to

paragraph 5 thereof.
(R. 1043-44.) This holding of the district court is correct and
should be affirmed by this Court.

The monies advanced by defendant Peterson pursuant to the
February 18 Letter Agreement clearly constitute "additional loans
or advances." The trust deed itself states that it secures
"payment of the indebtedness evidenced by a promissory note of
even date hereof in the principal sum of $95,000.00," i.e., the
Peterson Note. The monies advanced pursuant to the February 18
Letter Agreement are thus subsequent and additional to that
original June 1991 note amount for purchase of the undeveloped
lot, and, as a matter of law, they are therefore "additional

loans" within the meaning of clause (3) of the trust deed.

2. Clause (3) of the trust deed is not limited to
"unrelated"™ loans or advances.

In an effort to avoid the plain language of clause (3),
defendants argue that clause (3) "address[es] only new,
subsequent loans, unrelated in purpose to the amount originally

11



secured by the Trust Deed." Brief of Appellants at 16 (emphasis
added). But there is no such limiting language in clause (3) or
elsewhere in the trust deed. Since neither the word "unrelated"
nor its concept can be found in clause (3) or in the trust deed,
defendants’ argument on unrelatedness impermissibly seeks to
amend clause (3).’

Defendants further argue that "the law is clear that later
advances are secured by an earlier trust deed or mortgage if
those advances are related to the same transaction as that
secured by the original instrument." Brief of Appellants at 16.

For this sweeping legal proposition, defendants rely solely on

the case of First Security Bank of Utah v. Shiew, 609 P.2d 952
(Utah 1980). Defendants’ argument is flawed in multiple ways.

First, the defendants distort and misapply the Shiew case.
In Shiew, the Utah Supreme Court considered the "proper
interpretation" of a "dragnet clause" in a mortgage. 609 P.2d at
954. The clause in that case was extremely broad and stated that
the mortgage was "’'to secure any and all claims or demands now
due or to become due now or hereafter contracted or incurred
which the said mortgagee or the holder hereof, from time to time,
may have or hold against the mortgagors."" léé at 953. There is
no such "dragnet clause" in the Sunset Oaks Trust Deed II.

Indeed, the trust deed contains a provision that is directly

'"Even if defendants’' argument were correct, the 1993
advances relate to the construction loan (Guardian State Bank)

and not to the Peterson Note for the purchase of the undeveloped
lot.

12



contrary to the one in Shiew. Instead of covering "any and all
claims," the trust deed covers only promissory notes that
specifically refer to the trust deed and state that they are
secured by it. Thus, Shiew has no applicability to this case.
Moreover, even if it were otherwise applicable, the only

effect of the Shiew decision is to reject securitization of

unrelated loans by a dragnet clause. Shiew in no way suggests
that if a loan is related to a prior loan, it is secured despite
specific language in the trust deed to the contrarcy.

Further, not only is the Shiew decision inapplicable, the
defendant’ own conduct demonstrates a construction of the trust
deed at odds with their current position.?! 1In the December 8
Agreement, by which defendant Peterson has previously agreed to
advance an additional $75,000, the parties included a specific
paragraph that provides: "This Agreement is secured by a Trust
Deed dated June 21, 1991, more particularly referred to in
Paragraph 1 [sic] above." December 8 Agreement, § 8; Addendum,
Tab C. That agreement was drafted by counsel for defendant
Peterson.’ The only plausible purpose of that language would

have been no need to comply with clause (3) of the trust deed.

*Under Utah law the subsequent conduct of the parties may be
referenced as a tool of interpretation. See Trucker Sales Corp.
v. Potter, 137 P.2d 370, 371-72 (Utah 1943); see also Eie v. St.
Benedict’s Hosp., 638 P.2d 1190, 1195 (Utah 1981).

Defendants suggest that defendant Peterson was an
inexperienced person in business while Mr. Harrington was an
attorney. While this point has no legal significance, it is
misleading. Mrs. Peterson is the president of her own business
and was represented by counsel, Mr. Verhaaren, with respect to
that agreement.

13



If defendants’ arguments on clauses (1), (2), and (4) were
correct, there was no need for paragraph 8 in the December 8
Agreement. The inclusion of that language by defendants then
contradicts their position now.

3. Clauses (1), (2), and (4) of the trust deed do not
apply to the February 1993 advances.

Clauses (1), (2), and (4) of the Sunset Oaks Trust Deed II
do not apply to the February 1993 advances made by Mrs. Peterson.
First, applying any of those clauses necessarily reads clause (3)
out of the agreement. Second, by their own terms, clauses (1),
(2), and (4) have no application here.

A contract, such as a trust deed,!° must be construed so as
to harmonize and give effect to all its provisions. See, e.qg.,

Nielsen v. O’Reilly, 848 P.2d 664, 665 (Utah 1992); Minshew V.

Chevron 0il Co., 575 P.2d 192, 194 (Utah 1978). Defendants’

efforts to construe clauses (1), (2), and (4) to encompass an
advance that is both subsequent and additional to the original
loan impermissibly conflicts with clause (3)'’s specific and
express applicability to "additional loans or advances hereafter
made." Defendants’ arguments thus would require a court to read
clause (3) out of the trust deed. However, the law requires that
all four clauses be read in relation to each other and so as to
give effect to each. Id. The language of clause (3) is not only

plain and unambiguous, it is specific in its application to

“Under Utah law, trust deeds are construed and interpreted
as contracts. See, e.qg., Bank of Ephraim v. Davis, 559 P.2d 538,
540 (Utah 1977); see also 55 AM.JUR. 320, "Mortgages," § 175
(1971) .
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"additional advances hereafter made." That specific language
governs over the generalized interpretation that defendants try

to give to the other clauses of the trust deed. See United Cal.

Bank v. Prudential Ins. Co., 681 P.2d 390, 425 (Ariz. Ct. App.

1983).

Further, clauses (1), (2), and (4) do not apply on their
face to additional advances. Without any explanation or
authority, defendants assert that "Mrs. Peterson’s later advances
are properly viewed as . . . a modification" of the original note
under clause (1). Brief of Appellants at 19. But, even without
clause (3), such an assertion is clearly erroneous, since
"modification" means some "alteration, adjustment or limitation"
to the original Note. See AMERICAN HERITAGE DICTIONARY, p. 843
(1950) . No such alteration, adjustment, or change ever occurred
to the Peterson Note or Sunset Oaks Trust Deed II.

Defendants next assert, citing clause (2) of the trust deed,
that the February 1993 advances "relate to the performance of
each of the provisions of the Trust Deed which the Trustor,
Harrington, agreed to perform." Id. Defendants then reference a
later provision of the trust deed, which they contend sets out
agreed-upon performance by the Trustor linking back to clause
(2) . The later provision, cited by defendants, states in part:

To Protect the Security of this Deed of Trust, Trustor
Agrees:

1. To keep said property in good condition and
repair; not to remove or demolish any building thereon; to
complete or restore promptly and in good and workmanlike
manner any building which may be constructed, damaged or
destroyed thereon; . . . to do all other acts which from the
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character or use of said property may be reasonably
necessary, the specific enumerations herein not excluding
the general; and, if the loan secured hereby or any part
hereof is being obtained for the purpose of financing
construction of improvements on said property, Trustor
further agrees:

(a) to commence construction promptly and to pursue
same with reasonable diligence to completion in accordance
with plans and specifications satisfactory to Beneficiary,
and

(b) to allow Beneficiary to inspect said property at
all times during construction.

Sunset Oaks Trust Deed II, p. 2; Addendum, Tab B. Defendants
then argue, without explanation, that "because Mrs. Peterson’s
advances fulfilled the performance of Harrington’s obligations
under the Peterson Trust Deed, these advances are also secured by
the . . . Trust Deed under this second category." Brief of
Appellants at 19-20. However, defendants clearly misread the
quoted paragraph. The purpose of the provision is set forth in
its title: "To Protect the Security of this Deed of Trust. . .
." It is undisputed that the Sunset Oaks Trust Deed II was given
to secure a purchase of raw land and not to secure a construction
loan; indeed, defendants repeatedly describe the trust deed as a
purchase money deed of trust. Plaintiffs therefore could have no
obligation under the trust deed to maintain a structure or
complete construction on a structure that did not exist at the
time of the purchase.

In addition, paragraph 1 of the quoted language does not
apply to this loan because the Peterson Note was not a

construction loan. Paragraph 1 states: "if the loan secured

hereby or any part hereof is being obtained for the purpose of
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financing construction of improvements on said property, Trustor

further agrees . . . to commence construction and to pursue same
with reasonable diligence to completion . . . ." Sunset Oaks
Trust Deed II, p. 2 (emphasis added). It is undisputed that the

Sunset Oaks Trust Deed II was not obtained "for the purpose of
financing construction." Indeed, it was subordinated to the
first-position trust deed on the Sunset Oaks Property, which was
given to secure the Guardian State Bank construction loan.
Therefore, the performances argued for by defendants under clause
(2) are inapplicable to the Peterson Note, which was giveun to
purchase raw land and was indisputably not a construction loan.
Finally, defendants contend that clause (4) of the trust
deed collateralizes the February 1993 advances because the
advances were "sums expended or advanced . . . under or pursuant
to the terms" of the trust deed. Citing paragraphs 7 and 8 of
the trust deed, defendants argue that defendant Peterson was
"apprehensive" about a premature sale of the property before
construction was substantially completed and that she therefore
"advanced further sums to complete construction" and improve the
potential of a maximum sales price. Brief of Appellants at 20-
21. Whatever may have been defendant Peterson’s reasoning for
the advances, her motives do not convert or transform the nature
of the February 1993 advances from being an "additional loan or
advance" under clause (3) to a "sum advanced under or pursuant to

the terms of the Trust Deed" under clause (4).
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This can be seen by examining the language of paragraphs 7
and 8, upon which defendants rely, which reads as follows:

To Protect the Security of this Deed of Trust, Trustor
Agrees:

* * *

(7) Should Trustor fail to make any payment or to do
any act as herein provided, then Beneficiary or, trustee but
without obligation so to do and without notice to or demand
upon Trustor and without releasing Trustor from any
obligation hereof, may: Make or do the same in such manner
and to such extent as either may deem necessary to protect
the security hereof, . . . and in exercising any such
powers, incur any liability, expend whatever amounts in its
absolute discretion it may deem necessary therefor,
including cost of evidence of title, employ counsel, and pay
his reasonable fees.

(8) To pay immediately and without demand all sums
expended hereunder by Beneficiary or trustee, with interest

from date of expenditure at the rate of percent per
annum until paid, and the repayment thereof shall be secured
hereby.

Sunset Oaks Trust Deed II, p. 2; Addendum, Tab B (emphasis
added). Contrary to defendants’ assertion, paragraph 7 is not a
carte blanche authorization for the beneficiary to expend monies
as the Beneficiary deems necessary to protect the security.
Rather, it is expressly limited in its opening clause: "Should
Trustor fail to make any payment or to do any act herein
provided. . . ." (emphasis added). 1In the event of such a
failure, the Beneficiary then and only then "may: Make or do the
same in such manner . . . ," and have the trust deed as
collateral therefor. Thus, Peterson was entitled to expend or
advance sums, within the meaning of clause (4), only if
Harrington failed to make a payment or do an act "herein
provided." For example, if the Trustor (Harrington) failed "to
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provide and maintain insurance" (§ 2) or "to pay . . . all taxes
and assessments" (Y 5), then Peterson could step in and advance
those payments. See I SUMMARY OF UTAH PROPERTY LAW § 9.61
(1978) . The February 1993 advances to complete construction of
the house, however, were clearly not "payments" or an "act"
provided for in the trust deed, and defendants point to no
specific predicate payment or act "under" the trust deed. The
very same analysis applies to paragraph 8, since it relates to
"sums expended hereunder."

Thus, even if clause (3) did not specifically cover
additional advances and as a consequence control the analysis, on
the plain language of clauses (1), (2), and (4), defendants’
arguments fail as well.

4, The district court properly rejected Peterson’s
argument that she intended the advances to be
secured by the trust deed.

Defendants assert that Mrs. Peterson’s "intent and
expectation" was that the February 1993 advances would be secured
by the Sunset Oaks Trust Deed II, Brief of Appellants at 21, and
that she understood the February 18 Letter Agreement granted a
security interest in that trust deed. Id. at 23.

Peterson apparently claims that the parties orally agreed to
secure her February 1993 advances with a deed of trust on the
Sunset Oaks Property. First, there is no mention of any such
agreement or understanding in the February 18 Letter Agreement
itself. Second, under Utah law, such oral agreements may not be

used to enforce monetary obligations against real property.
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Therefore, the only agreement relative to the February 1993

advances properly before this Court is the February 18 Letter

Agreement.
Peterson’s theoretical alleged oral agreement would

contravene the statute of frauds. That statute provides as

follows:

No estate or interest in real property, other than
leases for a term not exceeding one year, nor any trust or
power over or concerning real property or in any manner
relating thereto, shall be created, granted, assigned,
surrendered or declared otherwise than by act or operation
of law, or by deed or conveyance in writing subscribed by
the party creating, granting, assigning, surrendering or
declaring the same, or by his lawful agent thereunto
authorized by writing.

Utah Code Ann. § 25-5-1 (1995). It is well settled that the
statute of frauds requires that "an agreement to secure an

obligation with real property" must be in writing. Hector, Inc.

v. United Sav. & Loan Ass'’'n, 741 P.2d 542, 546 (Utah 1987).

B. The District Court Correctly Ruled that the February 18
Letter Agreement Does Not Meet the Requirements of
Clause (3).

As demonstrated above, the district court correctly held
that this case is governed by clause (3) of the trust deed.
Turning to the application of clause (3), the district court
correctly ruled that the requirements of clause (3) were not met.

The trust deed makes clear in clause (3) that "additional
loans or advances" to the trustor are secured by the trust deed
only "when evidenced by a promissory note or notes reciting that
they are secured by that Deed of Trust." Thus, there are two

requirements: 1) there must be a promissory note, and 2) the

20



promissory note must state that it is secured by the Sunset Oaks
Trust Deed II. As shown below, neither requirement is satisfied
here.

1. The only document setting forth the parties’
agreement regarding the February 1993 advances is
the February 18 Letter Agreement.

The district court held:
The Court finds that the February 18, 1993 letter from
Robert L. Harrington to Marilyn Hamilton Peterson is the
only document which reflects the agreement between the
parties with respect to the advances made by defendant
Peterson after those covered by the December 8, 1992
Agreement.
(R. 1044.) Defendants do not challenge this finding on appeal.
Therefore, the only question is whether the February 18 Letter
Agreement constitutes a promissory note that recites that it is

secured by the Sunset Oaks Trust Deed II.

2. The February 18 Letter Agreement is not a
promissory note.

Although the district court did not decide whether the
February 18 Letter Agreement constitutes a promissory note, it is
clear that it does not, and this Court may affirm the decision of
the district court for any reason.'

As stated above, the only written agreement memorializing or
reflecting defendant Peterson’s loan of the $69,626 in February
1993 is the February 18 Letter Agreement. That agreement
provides that "the sale of the house will be the sole source of

the return of this money." It contains no promise to pay by HPI

"ISee Buehner Block Co. v. UWC Assocs., 752 P.2d 892, 895
(Utah 1988).
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or Harrington. Thus, the letter agreement is not a promissory
note, since there is no personal or corporate promise to pay the

loan. See, e.g., In re Cochise College Park, Inc., 703 F.2d

1339, 1347 (9th Cir. 1983) ("A ’'promissory note’ is itself merely
‘a promise or engagement, in writing, to pay a specified sum at a
time therein limited . . . to a person therein named, or to his

order, or bearer.’", citing Black’s Law Dictionary 1093); see

also Utah Code Ann. § 70A-3-104(5) (1997).
The February 18 Letter Agreement is clear and unambiguous on
its face. It reads in its entirety as follows:
This letter will confirm that any money advanced by
you, above and beyond the $75,000 (December 8, 1992
Agreement), for the purpose of construction of the home
located at 1656 South Sunset Oaks Dr., will be returned to
you with interest consistent with the rate of interest in
our Agreement dated December 8, 1992, and will be returned
to you prior to the distribution of any proceeds to
Harrington Properties, Inc. The sale of the house will be
the sole source of the return of this money.
Tab 4. Significantly, defendants did not ever request
preparation of a promissory note for the monies advanced in 1993
or of any document reciting that the additional loans were
secured by the Sunset Oaks Trust Deed II. The reason for that
failure is obvious--the February 18 Letter Agreement did not

contemplate or provide for it.

3. The February 18 Letter Agreement does not recite

that it is secured by the Sunset Oaks Trust Deed
II.

Finally, the February 18 Letter Agreement does not recite
that the February 1993 advances are secured by the Sunset Oaks

Trust Deed II. Thus, whether or not the February 18 Letter

22



Agreement can be construed to be a promissory note, it is clear,
as a matter of law, that it does not comply with the requirements
of clause (3) of the trust deed.

Defendants nevertheless argue that the February 18 Letter
Agreement "should properly be viewed as the equivalent of both a
promissory note and a grant of security interest." Brief of
Appellants at 23. For purposes of their security interest
argument, defendants rely solely on the last sentence of the
letter agreement’s first paragraph, which states: "The sale of
the house will be the sole source of the return of this money."
Defendants then argue that "any lay person reading that sentence
would understand that language to be the equivalent of a grant of
a security interest in the property, which is the subject of the
Deed of Trust. . . ." Id.

However, defendants completely misread that sentence, since
it nowhere references either a security interest or the Sunset
Oaks Trust Deed II. Specifically that sentence does not "recite"
or otherwise reference in any possible way that the advances "are
secured by [the Sunset Oaks Trust Deed II]." Indeed, the last
sentence means just what it states, that Peterson may only look
to the proceeds from the sale of the house for the return of this

money and not to Harrington personally or to the property.!?

“Even if defendants were correct that the last sentence
created a security interest in the Sunset Oaks Property, at most
it would be an independent security interest with its own
priority, and not tied back to the trust deed.
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Thus, the February 18 Letter Agreement does not comply in any
sense with clause (3) of the Trust Deed.

In a strained effort to satisfy the requirements of clause
(3), defendants next argue that the February 1983 Letter
Agreement incorporates the December 8 Agreement. Defendants
suggest that the December 8 Agreement and the February 18 Letter
Agreement jointly "memorialize the parties’ understanding and
agreement" on later advances. Brief of Appellants at 22.
However the February 18 Letter Agreement does not incorporate or
join in the December 8 Agreement. The February 18 Letter
Agreement specifically references only one portion of the
December 8 Agreement, namely, that "any money advanced . . . will
be returned to you with interest consistent with the rate of
interest in our Agreement dated December 8, 1992 . . . ." Under
principles of construction, "[a] reference in a contract to
another document will incorporate the other document only to the
extent indicated and for the specific purpose indicated."

Prichard v. Clay, 780 P.2d 359, 361-62 (Alaska 1989) ("Parties do

not undertake obligations contained in a separate document unless

their contract clearly says so0."); Accord: United Cal. Bank V.

Prudential Ins. Co., 681 P.2d 390, 411 (Ariz. App. 1983). In the
February 18 Letter Agreement, the sole reference to the December
8 Agreement is to the interest term. Thus, the December 8

Agreement is incorporated and applicable only to the extent

indicated, i.e., the interest term.
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This plain reading of the February 18 Letter Agreement is
confirmed by the fact that the letter agreement contains two
substantive terms that are also found in the December 8
Agreement. As a logical matter, addressing those substantive
terms would be unnecessary if the December 8 Agreement were
incorporated therein. First, the February 18 Letter Agreement
states that any money advanced "will be returned to you prior to
the distribution of any proceeds to Harrington Properties, Inc."
That provision has a similar objective to paragraph 2 of the
December 8 Agreement, which provides: ". . . all funds advanced
by Peterson . . . shall only be used to pay for the Work and for
no other purpose," i.e., no payments to Harrington. Second, the
February 18 Letter Agreement provides that "the sale of the house
will be the sole source of the return of this money." By
comparison, paragraph 4 of the December 8 Agreement provides:
"Peterson’s sole recourse to recover the sums of money advanced
by her under . . . this Agreement . . . shall be against the
Property and/or the proceeds arising from its sale or transfer."
If, as defendants suggest, the February 18 Letter Agreement
incorporates the December 8 Agreement, inclusion of such terms as
well as the interest would be completely superfluous. Thus, the
plain language of the February 18 Letter Agreement belies
Peterson’s contention and demonstrates that there is no general

incorporation of the December 8 Agreement.
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II. THE DISTRICT COURT CORRECTLY HELD THAT NO INTEREST RAN ON
THE PETERSON NOTE PRIOR TO FEBRUARY 24, 1994.

Defendants also challenge the district court’s order of
partial summary judgment determining that no interest ran on the
Peterson Note prior to February 24, 1994, the date on which the
Sunset Oaks Property sold. That note was in a principal amount
of $95,000. In the two places for an interest term to be
inserted in the form note, the Peterson Note as signed stated
"N/A." The district court concluded, and defendants now concede,
that language unambiguously provided for no interest to run prior
to any default.

The default interest blanks in the Peterson Note were also
not filled in."” The Peterson Note provided: "Balance due in
nine months from date of execution." The December 8 Agreement
between the parties unambiguously amended the due date for
payment of the Peterson Note to the date the property was sold
(February 24, 1994). Based on that ambiguous amendment, the
district court held that the note thus was not in default prior
to February 24, 1994. The district court also held that the
December 8 Agreement made clear that no interest ran or was to be
paid on the note until it was due. As more fully explained
below, the district court’s decision was correct and should be

affirmed.

Bpefendants argue that the default rate of interest on the
note should be the statutory 10% rate because the interest rate
was left blank in the default provisions of the note. Plaintiffs
did not contest below that the statutory 10% rate would apply to
the blank interest term in the default section of the note if
that section of the note were to apply.
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A. Under Utah Law, the Construction of Unambiguous
Contracts is a Matter of Law.

The determination of defendants’ issue requires construction
of the December 8 Agreement. "The interpretation of a contract
is a matter of law for the court to determine unless the contract
is ambiguous and evidence of the parties’ intent (which is a
matter of fact) is necessary to establish the terms of the

contract." Saunders v. Sharp, 806 P.2d 198, 200 (Utah 1991).

See also Willard Pease 0il & Gas Co. v. Pioneer 0Oil & Gas Co.,
899 P.2d 766, 770 (Utah 1995)."

B. The Peterson Note Unambiquously Provides That Interest
is not Applicable.

The Peterson Note was executed by the parties on July 21,
1991. In the relevant portion of the Peterson Note, which is a
form note with blanks to be filled in, there are two blanks
relating to interest, one for the amount of interest on the
principal balance to be spelled out and another in parenthesis
for it to be typed in numerical form. In both places, the
abbreviation "N/A" was typed in. "N/A" unambiguously means "not
applicable." These two specific entries on the note demonstrate
that the parties specifically agreed that interest would not be
applicable to the $95,000 dollar principal balance in the

Peterson Note.

“Defendants themselves cite authority for the same
proposition that "the intent of the parties is to be determinea
from the writing itself" and that a court will not "look beyond
the wording of the agreement to determine the parties intent."
Brief of Appellants at 29 (citing cases).
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Defendants set forth certain alleged facts relating to the
history of negotiations leading up to and surrounding the
execution of the Peterson Note. Brief of Appellants at 14, 24-
26. However, such arguments are improper given the unambiguous
statement that interest is not applicable.

Defendants do "not now claim[] interest for the time before
the Peterson Note came due in March 1992."" Brief of Appellants
at 14. However, defendants do claim that on and after March 21,
1992, the original due date, the Peterson Note was in default and

that default interest applied from March 21, 1992, forward, even

15By this position, defendants concede and acknowledge that
interest on the principal balance of the note did not apply or
accrue between the date of the note’s execution and the original
due date of March 21, 1992. Defendants necessarily recognize
that the "N/A" interest term is clear, unambiguous, and not
susceptible to any attack. Even if defendants sought to vary the
term of the Peterson Note relating to interest from "N/A" to
"10%" by relying on contemporaneous alleged documents or oral
discussions, that effort would be barred by the parol evidence
rule because the "N/A" term is not ambiguous, an essential
condition to avoid the parol evidence rule. E.g., E.A. Strout W.
Realty Agency v. Broderick, 522 P.2d 144, 145 (Utah 1974).
Defendants cite the case of Union Bank v. Swenson, 707 P.2d 663
(Utah 1985), for the proposition that extrinsic evidence is
"admissible on the threshold issue of whether [a] writing was
adopted by the parties as an integration of their agreement

." Brief of Appellants at 26 n.3. However, defendants do

not thereafter assert that the Peterson Note was not an
integrated contract. In fact, the Peterson Note was the "final
expression" of the parties’ agreement on the trust deed note,
especially as to the "N/A" interest term. The Peterson Note was
executed simultaneously with the Warranty Deed and Deed of Trust,
which merged or integrated any prior contracts for conveyance.

Dobrusky v. Isbell, 740 P.2d 1325, 1326 (Utah 1987). Accord:
Espinoza v. Safeco Title Ins. Co., 598 P.2d 346, 348 (Utah 1979)
(extinguishing prior earnest money agreement). No subsequent

claim was made by defendant Peterson that the interest term of
the Peterson Note was in error or was not a final expression,
which precludes their raising it on appeal now. Finally, the
Peterson Note was treated as a final expression in the December 8
Agreement.
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after the due date amendment in the December 8 Agreement. As
discussed below, that position is contradicted by the due date

amendment and other terms of the December 8 Agreement.

C. The December 8 Agreement Unambigquously Modifies the Due
Date of the Peterson Note Without Modifying the

Interest Term.

The December 8 Agreement addressed the delays in the
anticipated construction and the need for additional monies to
finish construction. The December 8 Agreement provided that
defendant Peterson would advance up to $75,000 im additional
monies, subject to certain terms and conditions. The agreement
also addressed payment of the $95,000 Peterson Note, and extended
the due date on that note to the time of the sale of the
property. In doing so, the December 8 Agreement did not in any
way provide for any interest, default or otherwise, to run on the
original note.

Paragraph 4 of the December 8 Agreement, which specifically
addresses these issues, reads as follows:

Payment of the sum owed by Harrington under the terms
of the original Trust Deed Note ($95,000) and payment of the
sums advanced by Peterson under the terms of this Agreement
(not to exceed an additional $75,000) shall be due on the

date the property is sold by the Owner or is otherwise
transferred, conveyed or assigned.

The parties agree that Peterson’s sole recourse to
recover the sums of money advanced by her under the terms of
this Agreement, plus interest and attorneys’ fees, and to
recover the sum of Ninety-Five Thousand Dollars ($95,000)
owed to her under the terms of the original Trust Deed Note,
shall be against the Property and/or the proceeds arising
from its sale or transfer.

December 8 Agreement, § 4, Addendum, Tab C.
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The first sentence of paragraph 4 provides that both the
original Peterson Note and the new monies advanced under the
December 8 Agreement "shall be due on the date the property is
sold by Owner." That sentence clearly and unambiguously extends
the "due date" for the Peterson Note to the date of closing, an
express modification of the nine-month due date in the Peterson
Note. Thus, interest on that note was "not applicable" until the
due date of the sale of the Sunset Oaks Property, i.e., February
24, 1994.

In addition, the December 8 Agreement does not amend the
Peterson Note to bear ongoing interest nor otherwise suggest that
interest runs on the note. To the contrary, it affirms there is
no interest component. That interest is "not applicable" in the
Peterson Note is affirmed by the second part of paragraph 4,
which provides that Mrs. Peterson’s sole recourse is to recover:

the sums of money advanced by her under the terms

of this Agreement, plus interest and attorneys’ fees, and to
recover the sum of Ninety-Five Thousand Dollars ($95,000)

. . .

(emphasis added). Id. This sentence specifically mentions
interest on the monies advanced under the December 8 Agreement
but omits any reference to interest on the $95,000 Peterson Note.
The omission of reference to interest on the $95,000 Note, when
interest is specifically referenced with respect to the new
monies advanced pursuant to the December 8 Agreement, confirms
that no interest on the Peterson Note was contemplated by the

parties.
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Notwithstanding that the due date for the Peterson Note was
amended by the December 8 Agreement to the date of the property
sale, defendants argue that default interest from March 21, 1992,
to December 8, 1992, continued to be owed by Harrington because
the December 8 Agreement did not explicitly forgive or excuse it.
Brief of Appellants at 28. Defendants argue that "[a]lbsent some
sort of express additional language clarifying that merely
postponing the payment date was also meant to excuse interest on
a long-overdue obligation, such intention should not be read into
the clear language of the document."!® Id. at 28. Defendants'’
position is wrong on several grounds.

First, the December 8 Agreement amended the "due date" of
the Peterson Note. Thus, the note, as amended, was not and could
not be in default until the end of its term, namely, the sale of
the property. As a logical matter, it is impossible for the
Peterson Note to have a due date in the future and also be in
default. For that reason, there was no need for the parties to

"excuse" any default interest once the note was amended.!

YDefendants contended before the district court that default
interest applied even after the amendment of the due date in the
December 8 Agreement since they asked that court for a
declaration that "interest does accrue on the $95,000 of the
original Peterson Note from March 21, 1992 forward." (R. at
1087.)

"Defendants argue that the December 8 Agreement was silent
on the issue of excusing the prior default interest and that such
silence should not be presumed to eliminate such interest.
Defendants cite no authority for that presumption and are wrong.
First, as discussed herein, the December 8 Agreement is not
silent on the issue of any prior default interest because it
expressly states that the sum payable on the amended due date is
$95,000. Second, even if the December 8 Agreement was "silent",
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Second, in amending the due date of the Peterson Note,
paragraph 4 of the December 8 Agreement is explicit on the amount
to be paid on the amended due date. Paragraph 4 reads: "Payment
of the sum owed by Harrington under the terms of the original
Trust Deed Note ($95,000) . . . shall be due on the date the
Property is sold . . . ." This language is clear and unambiguous
that the amount to be paid on the due date was $95,000, not
$95,000 plus default or other interest.

Third, defendants assert that paragraph 3 of the December 8
Agreement, which contains at the end of the first sentence the
phrase, "plus accruing interest," indicates that interest was
already then accruing on the Peterson Note. Brief of Appellants
at 27. Once again, defendants’ argument misreads the language of
the referenced paragraph. That paragraph reads:

3. Obligation of Harrington and Owner: In addition to the

payment of the sum of Ninety Five Thousand Dollars

($95,000.00) owed to her on the original Trust Deed Note

dated June 21, 1991, Peterson shall be entitled to the

payment of all sums advanced by her pursuant to the terms of
this Agreement together with attorney fees incurred by her
relating in any way to the negotiations for and preparation
of this Agreement, plus accruing interest. Interest on the
unpaid balance of each sum advanced by Peterson pursuant to
paragraph 1 above shall be calculated from the date each sum
has been advanced by her until she had been repaid in full

at the prime rate then charged by Valley Bank and Trust
Company plus four (4) percentage points.

December 8 Agreement, § 3 (emphasis added); Addendum, Tab C. The
phrase, "plus accruing interest," can only be read as applying

solely to new monies advanced for several reasons. The

the more reasonable inference from such silence is that the
amended due date eliminated any default status and interest
related thereto.
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introductory phrase, "[iln addition to," clarifies that the new
monies being advanced pursuant to the agreement are "in addition"
to the original $95,000. Everything after "June 21, 1991," in
that first sentence then addresses the new monies advanced
pursuant to the agreement, i.e., the $75,000; The phrase, "plus
accruing interest," applies to the new moniés advanced pursuant
to the Agreement because it is placed at the end of the sentence
in conjunction with the concept of "sums advanced . . . pursuant
to the terms of this Agreement." It is simply a 'strained and
unwarranted reading to apply it to the $95,000 mentioned at the
first of the sentence.

Defendants also suggest that the phrase, "plus accruing
interest, " must be read as "signif [ying] that interest was
already then accruing . . . ." Id. However, that phrase is
better read to refer to interest which accrues in the future on
monies advanced under the agreement, which in fact makes more
sense in the context of the entire paragraph.

Finally, and most persuasively, the phrase, "plus accruing
interest," is further clarified by the second sentence of
paragraph 3, which describes the amount of the interest referred
to in the preceding sentence and how it shall be calculated as to
"the unpaid balance of each sum advanced by Peterson pursuant to
paragraph 1 above . . ." Since paragraph 1 of the agreement
refers only to the new monies to be advanced not to exceed
$75,000, it confirms that interest does not apply to the Peterson

Note.
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This reading of the December 8 Agreement is confirmed by the
second sentence of paragraph 4, which reads as follows:

The parties agree that Peterson’s sole recourse to recover

the sums of money advanced by her under the terms of this

Agreement, plus interest and attorney fees, and to recover

the sum of Ninety Five Thousand Dollars ($95,000.00) owed to

her under the terms of the original Trust Deed Note, shall

be against the property and/or the proceeds arising from its
sale or transfer.

December 8 Agreement, § 4 (emphasis added); Addendum, Tab C. The
placement of the phrase, "plus interest," after the reference to
"sums of money advanced by her under the terms of this Agreement"
and before the reference to the original trust deed note can only
be read as indicating that interest was to run on the sums
advanced under the agreement but not on the trust deed note. The
word, "and," following the reference to interest makes clear that
interest applies only to the sums advanced under the agreement.
Thus, the second sentence of paragraph 4 supports the
interpretation that no interest ran on the Peterson Note.

The December 8 Agreement clearly and unambiguously amended
the due date of the Peterson Note, and that note could not be in
default until the amended due date accrued. The December 8
Agreement further recognized that no default or other interest
had accrued or would accrue on the Peterson Note.

III. PLAINTIFFS ARE ENTITLED TO AN AWARD OF ATTORNEYS’ FEES.

Plaintiffs seek an award of their attorneys’ fees on appeal.
Plaintiffs are entitled to recovery of their attorneys’ fees with
respect to defendants’ wrongful claim that the Sunset Oaks Trust

Deed II secured the February 1993 advances and thus was in
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default by that amount. Paragraph 19 of the trust deed provides
for a "recover[yl]l" of a "reasonable attorney’s fee" in the event
of "any default hereunder." Addendum, Tab B. Pursuant to Utah
Code Annotated Section 78-27-56.5 (1986), plaintiffs have a
reciprocal right of recovery as the prevailing party for disputes
under the trust deed.

With respect to the interest issue, which involves
interpretation of the December 8 Agreement on the amendment of
the due date, paragraph 6 of that agreement provides that
defendant Peterson "shall be entitled to" recover all costs
incurred in enforcing the terms hereof, including reasonable
attorneys’ fees . . . ." Under the statutory principle of
reciprocal rights, plaintiffs would be entitled to recover their
attorneys’ fees if they prevail.

CONCLUSION

For the foregoing reasons, this Court should affirm the

declaratory judgment of the district court.
>4

77

DATED this _Z'  day of March, 1998.

RAY, QUINNEY & NEBEKER
s
;e [
(. . ';/ < ’/’/\ s
L lr"%} . :(7’/&& '
James S. Jardine
Brent D. Wride
Eric D. Barton
Attorneys for Plaintiffs/Appellees
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CERTIFICATE OF SERVICE

I certify that on the ijQ day of March, 1998, I have
caused to be hand-delivered two true and correct copies of the
foregoing BRIEF OF APPELLEES to the following:

Harold C. Verhaaren, Esqg.
John K. Mangum, Esq.
NIELSEN & SENIOR

60 East South Temple, #1100
Salt Lake City, UT 84111

DATED this _2/  day of March, 1998.

RAY, QUINNEY & NEBEKER

James S. Jardine

Brent D. Wride

Eric D. Barton

Attorneys for Plaintiffs/Appellees

0267661.01
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ADDENDUM

Peterson Note, dated June 21, 1991
Sunset Oaks Trust Deed II, dated June 21,
December 8 Agreement.

February 18 Letter Agreement

1991
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07,18 'S4 14:04 ID:CITY MORTGARGE FAX:801-273-3979 PAGE 7

TRUBT DEED NOTE

DO NOT DESTROY THIS NOTE: When paid, this note, with Trust Deed securing same, must

be surrendered to Trustee for cancellation, before reconveyance will be made.

June 21, 1931

FOR VAIUE RECEIVED, the undersigned, jointly and severally, pramise to pay to the order of
MARTLYN HAMILTCN PETERSON

NINETY FIVE THOUSAND DOLILARS AND 00 CENTS DOLIARS (_$95,000.00 )

together with interest from date at the rate of N/A

per cent (_N/A %) per annum on the unpaid principal, said
principal and interest payable as follows:

BAIANCE DUE 9 MONTHB FROM DATE OF EXECUTION

A late payment penalty of percant ( %) of any payment due
shall be assessed against the Maker if said payment has not been received by Holder
within days of the due date. Each payment shall be credited first to late

payments due, then to accrued interest due and the remainder to principal.

If default occurs in the paymant of said installments of principal and interest or
any part thereof, or in the perfamance of any agreement contained in the Trust Deed
securing this note, the holder hereof, at its option and without notice or demard,
may declare the entire principal balance and accrued interest due and payable.
Maker hereby acknowledges ard agrees that the interest rate shall be accelerated

to percent ( %) per anmum on the unpaid balance at the time of
default.

If this note is collected by an attormey after default in the payment of principal
or interest, elther with or without suit, the undersigned, jointly and severally agree
to pay all costs and expanses of collection including a reasonable attorney’s fee.

The makers, sureties, guarantors, and endorsers hereof severally waive presentment

for payment, demand and notice of dishonor and nonpayment of this note, and consent

to any and all extensions of time, renewals, waivers or modifications that may ’)_S\
be granted by the holder hereof with respect to the mavment or othar vrovisions of



S note, and Lo wie release Or any security, or any part thereof, with or without
substitution.

This note is secured by a Trust Deed of even date herewith.

ROBERT L. HARRINGION

102415 40
C(ATC Rev.6-87)
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DEED OF TRUST
WITH ASBIGNMENT OF RENTE8

THIS DEED OF TRUST, mace thie _ 21 dey of June . 1991, tetween

BCCERT_Li _HARRIIGTON

s TRULIOR, whrse ekiress (e

ASSCIIATED TITLE QQMPANY o 8 Uteh corporation, ae TRUSTEE, and

m‘mmm___—_——_—_.__ . 88 BENEFICIARY,

VITHESSEST That Trustor COMVEYS AXD WARRANTS TO TRUSTEE 1N TRUST, VITH POMER OF SALE, the following described

property, sftuated ic. _ SALT IAKE County, State of Uteh:

LOT 17, SUNSET CGAXS SUBDIVISION PIAT "BY, ACCORDING TO THE OFFICIAL PLAT
THEREOF ON FIIE AND OF RECCRD IN THE SALT IAKE OOUNTY RECORCER’S OFFICE.

Together with oll bBuildings, flxtures and fspeovements thereon end all water rights, rights of wey, essements, rents,
fssues, prefite, (rcame, teemants, hereditaments, privileges and sppurtenances thereunto belonging, now or hercafter
used or en)oyed with said grooerty, of any pert thereof, ZUBJECT, NGEVER, to the right, powar and authority
Pereinafter given to and conferred upon Bereficlery to collect and spoly such rents, lscuss, and profita,

102415 &0 (YELLOW.TD Rev.5/87)
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for the Purpose of Securing:

(1) paymark of the Indebtedress evidenced by ¢ pramissory note of even date hereof In the principel ma of
$595,000,00 , made by Trustor, paysble to the order of Beneficiery at the times, In the reaner
and with {rtersst sa thernin set forth, end ery extensions -'dlof' recmatls or sodificetions theceaf;

(2) the performsnce of coch agreement of Trustor hecein contained; (3) the peyment of such acditionsl lowns or
sdvences ea hereefter sey be mode te Trustor, or Als successors o assigne, when evidencad by e prosiesory note o
notes reciting that they are secured by this Deed of Trust; snd (4) the payment of all cums experded or sdverced
by Sens‘{clary under or pursuert tJ the lerms her<of, together with interest thereon ss hersin provided.

To Protect The Security of This Deed of Trust, T ustor Agrees:

1. To keep safd property n good condition end repair; not to ramove or desolish sny Suilding thereon; to

complete or reatore pronptly end in good end worksenlike manner ary buildirg siich mey be constructed, demeged o
destroved thereon; 10 creply with all (e, covenants ad restrictions affecting said property; not to commit or
pernit waste thereof; not to comit, suffer nr permit oy act won said property In violetion of law; to do all other
acts which from the cheracter or vse of sald pruparty sey be rasonebly necisasry, the specitic enumerstions Merein

not excluding the gweral; end, (f the (oen securod hereby o any purt hereof (o being obtained for the purpose of
({lrancing congtruction ef feprovemunts on sald propecty Trustor further sgreest

(8) Te commence corstruction prosptly end to puresuve same with recsonadle diligance to completion in sccorcence
uith plens end specifications satisfectocy te Beneficiery, end
(D) Te alliow Beraficliory to lnepect said property at all times during construction.

Truates, Lpon presentation to [t of &y ef((davit signed by Seneficlary, actting forth fects ehaving & default
by Trustor under this nuabered paragrech, is euthorized to accept as true end conclusive all facts end statesents
therein, and to act thereon hereunder.

2. To provide and sminteln insurance, of such type of types snd smmounts ee Bencficiary @a* require, on the
feprovements nov exist{ng or hersafter erected or placed on said property. Such (nsurence shell be corrled (n
conpanies approved by Seneficiery, who may make preof of loss, and each {neurence compertyy concerned {s heredy
suthor (zed and directed t) meke peyment for such lose directly to Seneficlery, {nsteed of te Truator and Wleneficiary
Jolntly, and the (neurercu procaeds, e any part thereof, sey be applied by Sermficiary, ot (ts option, te the
reduction of the (ndebted ass hereby secured o te restoration or repeir of the property damged. In the «vent
that the Truatur shatl fall te provide satisfectery hazard insurance, the Beneficlary say procurs, on the Trustor's
behalf, (neurence In fevor of the Seneficiary elere. 1f frsurence connt be secured by the Trumtor to provide the
required coverage, this will conatitute an ect of defedt uder the terws of Deed of Trust.

3. 7o deliver to, pey for end maintain with Beneficlery until the {rdnbtedness secured hereby s pold fu full,
such evicerce of title as Beneficiory swy require, including «bstrects of title or policies of title frauruce ond
oy ixtarmions ¢¢ renewvals thereof of supplesents ther Jto.

4. To sppear In and deferd ary action or proveeding prporting to affect the security hereo?, the title t3 said

property, or the rights er powecs of Seneficiery o Trustes; ond should Serneficiary or Trustee elect to sppear in or
daferd ey such action or proceeding, to pey oll costs and expiees, ircluding cott of evidence of title ond
sttormey’s fees {n @ ressoredle sum Incurred by Sermficlery of Trustee.

S. To pay ot leest 10 deys before delinquency oll taxes and sevessannts affecting sald groperty, Includirg
all steetsments Won water compery Stock end sll rents, essevsaents end charges for water, appurterant to or used ‘n
corvaction Nith rald proparty; to pey, when due, sll encusbtrences, charges, ord Liens with fnterest, on said proparty

or sy part thereof, whic) at eny Lime agpecr to be prior or superior hereio; to pey sll costs, fees, and experwen
of this Trumt.

6. To pay to Seraficlary mahly i, edverce, an emount, a3 estireted by Seneficiery in (ts discretion,

sufilciant to pay stl t2zet end seccsuconts affecting sald propecty, and all premiums oan insurence therefor, o3 ard
when the seme shell becoms due.

7. Should Trustor fall te make erwy peyment of te do eny act o8 hecein provided, then Beneficliary cr, Trustee
but without obligation 8o te do and without Motice te er dewand Lpon Trustor and without releasiry Trustor from oy
obligation Mereof, say: Neke or do the sems In such serwr and 10 such extent et either may deem necessary to
protect *he seaurity hereof, Bemficlery or Tratee baing suthorized to enter won said property for such purotes;
commerce, sppeur (n end deferd ery ection or precesdirg purporting to sffect the security hereof or the rigits o
powers of Seneficiery or Trustes; pay, purrhase, contest, o carpromies any excumbrence, charge or Lien waich {n the
Jukmert of elither appee=s te be priur or mperier herete; end 1n enercising eny such powers, (ncur ary Lialitity,
oxpend vhatever emarks {r {te sbselute discretion (t sey deem necsssary therefor, Including cost of eviderce of

C(TELLOW.TDY Rev.5/87)
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title, employ counsal, and pey Ais reesonable fees. ;
6. o pey (mmedistety ond xitha denend all suma expended Rereunder by Beneficlery or Trugtes, vith interest (C‘.JJ

from dete of expanditure at the rete of R per ervum until paid, and the repsyment thereof shall Se secured O’
Mereby. -
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9. To pey te Semficlory & ®late charge™ of not te exceed (ive cents (S) for esch One Dollar ($1.00) of ~ech

PeYment da hereunder or ditr pursuant te the aferesaid promissory note of even date hereof which (s more then

fifteen (13) deys (n acrian.. This peyment shall be eede to cover the extrs expense irwolved in handling delinguent
payments .

1T 1S MUTUALLY AGREED TRAT¢

10. $tould esld property of ey part therec! be taken -or demsged by ressan of any public (srcvement o
cordearat{on proceeding, o desegod by fire, or esrthquake, of {n ey other mernar, Seneficiary shall be entitled to
all compsrwation, werds, axd ether peywents or relief thecefor, and shall be entitled et fts option to commence,
wppeet In «d prosecute n (ts own neme, ery .cuu_q or proceedings, or to make any compromise or settlement, In
comaction with such teking or desege. All such cowpensation, swards, demeges, rights of sction and procesds,
{rcluding the proceeds of any policies of fire enc ether frsurence affecting said property, sre hereby assigned to
Sereficisry, who mey, after chducting therefrom all {te expermes, (ncluding attorney’s fees, oply the seme on any
indebtednets sscured hereby. Trustor egrees to execute such further essigrments of any compensation, ewerd, dmaces,
ond rights of ection end procerds es Bawficlary or Trxtee ooy requice.

11, At oy time anx{ from ties to time won writtan requmst of Beneficiary, peyment of (ts fees ard presentation

of this Deed of Trust and the note for endursement ((n cace of full reconveyancs, for cancellstion and retention)
uithout affecting the liability of eny persan for the psymnt of the ‘ndobtedness secured herety, and without
relessing the interest of ey party Joining {n this Deed of Trusi, Trixtee Fay (4) coment to the moling of sny mep
or plat of said property; (b) Jein in grenting any essemsnt or cresting any restriction theceony (¢) join fn eny
swbordination or other egreemert affecting this Deed of Trust or the Lien or cherge thereof; (G) gret any extension
or modi{fication of the terms af this loen; (e) recawey, without warrenty, sll or eny part of safd property. The
grentee in sny reconveyence may Se dec iribed ss ®the persan or persons entitied thereto”, and the recitels therein
of ery matters or facts shall be conclusive proof ef the truthfulness thereof.

Trustor agrees to pay reas~nable
trustee’s fees for any of the services mentioned {n this peragreph,

12. As additfoneal security, Trustor hereby sssigre to Seneficlary, during the continusnce of these trusts,

all reacs, fssuns, royalties, and profits of the proocerty affected by \\{s Deed of Trust and of ey personel property
located thereon., Until Trustor shall defeult {n the poyment of eny (ndebiedness secured hereby or {n the performance
of sy sgresment heceurdar, Truster shall heve the right to collect all uch rents, {ssues, roysities, ond profits
earmed prior to defsult ss they become e and peyedle. I[f Trustor shell defeult as aforessid, Trustor’s right to
collect ey of such moneyv. shall cesse and Serwficiary shall heve the right, with or vithout taking possession of

the property effected hereby, te collect all rents, royulties, (ssuss, and profits. Falflure or discontinuance of
Sermficliary of the right, power, and suthority Ze collect the same. Nothirg contained herein, nor the exercise of
the right by Bermficiery to collect, shall be, or be costrued to be, an affirmation by Beneficiary of eny tenancy,

Lesse or otion, nor an sssumptien of Lisbility under, nor a subordinstion of the (fen or charge of this Deed of
Trust to ery such tenarcy, leese o option.

13. Won eny defeult by Trustor hereuder, Saneficiary mey at any tire without notice, either in person, by
egent, o by & receiver to be appointed by o court (Trustor heresby consenting to the appointment of Seneficiary os
such recriver), a2 uithout regerd to the edequecy of any security for the Indcbtedness hereby secured, enter upon
ond teke pcusession of said property or erw pert thereof, in (ts oun name sue for or etherwise collect said rents,
fesues, ond profits, (rcluding those pest dm and upseid, and epply the sase, less costs ond expenses of uperation

and collection, Including reasaneble attorrey’s fees, Lpon sny (ndebtedness secured heredy, and in such order as
Sormficiey may dntrening.

14. The ent2/ing upon end taking poaseseion of esid property, the collection of such rents, {esues,

ond profits, or the procesds of fire and other (nowrence policies, or corpensation of awerds for ey taking or
dreage of sald proparty, end the agplicati