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Plaintiff-Respondent, William R. Kelley, Jr., by and
through his counsel of record and pursuant to Rule 35 of the
Rules of the Utah Court of Appeals, submits the following petition
for rehearing.

ANTRODUCTION

This request for rehearing is not an attempt to reargue
matters Kelley previously briefed and argued. The court decided
this appeal on a ground that Kelley never had an opportunity to
address. It was not raised in the trial court. It was not raised
in the docketing statement or in the appellant’s briefs. Because
Kelley never had an opportunity to address the issue, the court
failed to consider all the relevant facts and law. Consequently,
the court reached a result that is unsupported by the law and
the evidence. Because the court’s decision, if allowed to stand,
could deprive Kelley and his family of their home of the past
twenty months even though the seller has accepted their money
and deeded the property to them, the court should grant Kelley's

petition for rehearing and decide this appeal on a proper ground.

BACKGROUND
Kelley brought this action seeking a declaratory judg-
ment as to the interpretation of an Earnest Money Sales Agree-
ment (the "Agreement") and the parties’ respective obligations

under the Agreement and seeking specific enforcement of the Agree-



ment. The trial court denied the defendant’s motion to dismiss
and granted Kelly summary judgment ordering the defendant, First
Security Mortgage Company,1 to convey the subject property to
Kelley. The court reserved the question of whether Kelley was
entitled to an abatement of the purchase price or damages. The
parties then settled the damage issue, and a final judgment was
entered. First Security conveyed the property to Kelley, and
Kelley and his family have occupied the property for over a year
and a half.

On appeal, the parties agreed that the issue was the
timeliness and sufficiency of Kelley’s tender of performance.
See Brief of Appellant at 1; Brief of Respondent at 2. This
court, however, stated the issues as (1) whether the Agreement
provided remedies to Kelley if the defendant was unable to convey
marketable title and (2) whether those remedies required the
defendant to convey the property if title was not marketable.
Slip op. at 1. The court concluded that Kelley’s only remedies
under the Agreement were to waive any title defect and proceed
with the closing cr to terminate the Agreement and receive a

refund of his earnest money deposit. JId.

1 Appellant, Leucadia Financial Corporation, was sub-
stituted as defendant for First Security after the final judgment
was entered.
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The court based its decision on paragraph

Agreement (mistakenly referred to as paragraph 4).2

H provided as follows:

1d.

If title insurance is elected, Seller author-
izes the Listing Brokerage to order a pre-
liminary commitment for a standard form ALTA
policy of title insurance to be issued by
such title insurance company as Seller shall
designate. Title policy to be issued shall
contain no exceptions other than those pro-
vided for in said standard form, and the
encumbrances or defects excepted under the
final contract of sale. If title cannot be
made so insurable through an escrow agreement
at closing, the earnest money shall, unless
Buyer elects to waive such defects or en-
cumbrances, be refunded to Buyer, and this
Agreement shall thereupon be terminated.

H of the

Paragraph

The court concluded, first, that "[t]itle could not be

made insurable without exceptions for defects," and, second, that

"Kelley refused to waive the defects." Therefore,

Record at 15.
require the buyer to waive any title defect.

the court

The court also looked at paragraph G of the Agreement,
which stated in pertinent part:

. « . Seller shall be required, through escrow
at closing, to cure the [title] defect(s)
to which Buyer has objected. If said de-
fect(s) is not curable through an escrow
agreement at closing, this Agreement shall
be null and void at the option of the Buyer,
and all monies received herewith shall be
returned to the respective parties.

buyer the option of terminating the Agreement. As

correctly noted,
op.

-3 -

Paragraph G, unlike paragraph H, does not expressly
It merely gives the

the court

"Kelley refused to accept this option." Slip



held, Kelley'’s remedy under paragraph H "was limited to a refund
of his earnest money deposit, not specific performance." Slip
op. at 3. The court reversed the judgment of the trial court
and remanded the case "for entry of judgment consistent with

this 0pinion."3

R DS_FOR HEARIN

Because this court decided Leucadia’s appeal on a point
never raised or argued by the parties, namely, Kelley'’s remedies
under paragraph H of the Agreement, the court should grant
Kelley’'s petition for rehearing to allow him an opportunity to
argue the law and facts relevant to that point, if for no other
reason (point I).

The court should also grant Kelley a rehearing because
its decision was based on wrong assumptions, namely, that para-
graph H even &applied because the property could not be insured
(point II), that Kelley was required to waive any title defects
before bringing this action (point III) and that Kelley refused
to waive any defects (point IV). Kelley'’s filing of this lawsuit

and paying his downpayment into court, far from being a refusal

3 It is unclear what the court meant by this last phrase
since Leucadia did not appeal the trial court’s denial of the
defendant’s motion to dismiss. Where only part of a lower court’'s
decision is appealed from, appellate review is ordinarily limited
to that part and does not extend to parts not appealed from.

Gonzales v. R.J. Novick Constr. Co., 20 Cal. 3d 798, 575 P.2d
1190, 1194, 144 Cal. Rptr. 408 (1978).
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to waive any title defects, constituted an election of remedy
and showed his intent to enforce the Agreement according to its
terms (point V). If the terms of the Agreement in fact required
Kelley to waive any defect, then by his election he must be deemed
to have waived any defects. The proper remedy would then be to
deny his claim for damages or an abatement in the purchase price
--not to terminate the Agreement and return his earnest money.4
But before Kelley gave up his right under the Agreement to receive
clear title to the property, he was entitled to ask a court to
determine whether First Security had complied with its obligation
to clear title, whether title was in fact not curable and whether
he was entitled to any abatement of the price for admitted van-
dalism to the property while the seller bore the risk of loss.
ARGUMENT
I.
KELLEY'S PETITION FOR REHEARING SHOULD BE GRANTED

ECAUSE HE DID NOT VE AN OPPORTUNITY TO ADDRE HE
ISSUE UPON WHICH THE APPEAL WAS DECIDED.

Despite the parties’ agreement that the only issues
on appeal were the sufficiency and timeliness of Kelley’s tender
of performance, this court decided this case on the grounds that
the Agreement precluded the relief the trial court granted Kelley.

The question of the parties’ contractual remedies was first raised

4 By not raising the issue in the trial court and by
settling Kelley'’s damage claim, First Security has mooted that
issue.

-5 -



in the trial court after the partial summary judgment was entered,
in the defendant’s Memorandum in Support of Motion to Amend Judg-
ment and in Support of Objection to Proposed Order. §See Record
at 354, 358-59 and 362-65. It was not identified as an issue
on appeal in the docketing statement or in Leucadia‘’s brief.
It was first raised on appeal in Leucadia’s reply brief, and
the specific ground on which this court footed its decision--
paragraph H of the Agreement--was never raised in the trial court
or on appeal.

Ordinarily, appellate courts will not even consider
issues raised for the first time in a reply brief. YVon Hake v.
Thomas, 759 P.2d 1162, 1169 n.6 (Utah 1988); Romrell v. Zions
First Nat'’l Bank, 611 P.2d 392, 395 (Utah 1980). Although the
court may, in its discretion, decide a case "upon any points
that its proper disposition may require," Romrell, 611 P.2d at
395, the Utah Supreme Court has generally exercised its discretion
to reverse a judgment on grounds not addressed by the parties
only where the trial court failed to make findings of fact and
conclusions of law as required by Utah Rule of Civil Procedure

52(a).> See id.; Acton v. J.B. Deliran, 737 P.2d 996, 998-99

(Utah 1987). See also Bardeen v. Commander 0j] Co., 48 Cal.
5  1In giltsley v. Ryder, 738 P.2d 1024, 1025 (Utah 1987),

the only other case Kelley has found in which the court reversed
2 judgment gua sponte on grounds not argued by the parties, the
trial court’s judgment was in favor of a mnonparty.

-6 -



App. 2d 355, 119 P.2d 967, 968 (1941), cited with approval in
Romrell, 611 P.2d at 395, and Acton, 737 P.2d at 999 n.4. 1In
such cases, the trial court’s failure to make the required find-
ings precluded effective appellate review of the issues the par-
ties had raised on appeal. See Acton, 737 P.2d at 998-99.
Where, as here, an appellate court raises a new issue
8ua sponte, counsel should have a fair opportunity to brief the
issue and present their positions on it to the appellate court
before the issue is finally determined. Johnson v. State, 240
Kan. 123, 727 P.2d 912, 916 (1986), overruled on _other grounds,
Denton v. Sunflower Elec. Coop., Inc., 242 Kan. 430, 748 P.2d

420 (1988). 1If the court issues its decision before it has had

an opportunity to consider a party’s relevant arguments, it is
appropriate to grant that party’s request for rehearing. §See
State v. Stewart, 729 P.2d 610, 613 (Utah 1986) (rehearing granted
where decision was issued before reply brief was filed). More-
over, the effect of remanding this case for entry of judgment
would be to treat the defendant’s motion to dismiss, the denial
of which was not appealed, as a motion for summary judgment that
was granted before the opposing side had a chance to respond.
*It is error to consider a motion to dismiss as a motion for
summary judgment, without giving the adverse party an opportunity
to present pertinent materjial."” Strand v. Associated Students
of the University of Utah, 561 P.2d 191, 193 (Utah 1977). There-

-7 -



fore, this court should grant Kelley’s petition for rehearing
to allow him to present facts and arguments relevant to the issue
decided.

IT.

HE RT _ERRED IN RELYI N _PARAGRAPH H BE E
E EVIDEN WED TLE WA E.

This court concluded that Kelley’s remedies were limited
to those found in paragraph H because title to the property could
not be made insurable through an escrow agreement at closing
without exceptions for defects.

As Judge Bench’'s dissent points out, that conclusion
depends on what the "property" is. The Agreement describes the
"property" as "the property situated at 320 West Snows Lane" in
Park City. If the "property" was simply whatever property was
located at that street address as shown in First Security’s deed,
as Judge Bench suggests, see slip op. at 4, then there was no
title defect, and paragraph H does not apply. If, however, the
"property" was the property that the parties believed was covered
by the Agreement, as the majority assumes, gee slip op. at 2,
there may have been a title defect because the neighboring land
owners, the Armstrongs, also claimed an interest in a portion
of the property. The majority and dissenting opinions show that
the Agreement'é description of the “"property" was ambiguous.
in interpreting a contract, the intentions of the parties are

controlling. ohn Cell Eng’ Inc. v. Manti Cit orp., /43



P.2d 1205, 1207 (Utah 1987). What the parties intended by am-
biguous language is a question of fact, EKimball v. Campbell,
699 P.2d 714, 716 (Utah 1985), which would preclude entry of
judgment at this stage of the proceedings, the relief ordered
by this court. However, the defendant may be judicially estopped
from claiming that there was no title defect.®

Even if the dispute over the boundary between the Arm-
strong and Kelley properties is considered a title defect, para-
graph H may not apply. The only defects or encumbrances that
would prevent title from being "insurable" under paragraph H
are those not provided for in a standard form ALTA title insurance
policy or not accepted under the final contract of sale. The
boundary dispute with the Armstrongs comes under the standard
exceptions in the preliminary commitment for title insurance
that was issued in this case. Those exceptions included the

following:

6 Under the doctrine of judicial estoppel, a party is
not allowed to maintain inconsistent positions in separate judi-
cial proceedings. Gray v. Fitzhugh, 576 P.2d 88, 91 (Wyo. 1978).
In the Armstrong action, First Security took the position that
it was unable to convey to Kelley marketable title to the property
because of the dispute with the Armstrongs. See Amended Com-
plaint, First Security Mortgage Co. v. Armstrong, Civil No. 9447;
Record at 29-30 ¥ 17. It is therefore judicially estopped from
claiming that the title was marketable.

-9 -



3. Discrepancies, conflicts in boundary
lines, shortages in area, encroachments,
and any facts which a correct survey and
inspection of the premises would disclose
and which are not shown by the public records.

Deposition of Don Griffin [hereinafter Griffin Depo.], ex. 4.7
Leucadia never argued that paragraph H applied, and, because
the standard exceptions were broad enough to cover the dispute
with the Armstrongs, it clearly did not.

More importantly, however, Kelley was only required
to waive defects or encumbrances under paragraph H if title could
not be made insurable through an escrow agreement at closing,
and the only evidence on this point was that the property was
insurable. Don Griffin, the real estate agent involved in the
transaction, testified that there was a title insurance company
who would insure the property. Griffin Depo at 101-03.

Because title could have been insured, paragraph H

did not apply and did not limit Kelley'’'s remedies.

I1I.

KELLY WAS NOT REQUIRED TO WAIVE ANY TITLE DEFECT;
HUS, HIS FAILURE TO D ID T LIMI IS REMED .

This court concluded that Kelley'’s remedy was limited
to a refund of his earnest money, not specific performance, be-
cause he "refused to waive" any defecte. Refusal to waive a

title defect could only limit Kelley’s remedies if he was required

7  The relevant portions of Mr. Griffin’s deposition are
attached hereto as exhibit A.
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to waive the defect. As shown above, Kelley was not required
to waive any title defect under paragraph H because paragraph H
did not apply.

Even if paragraph H applied or if Kelley had an implied
obligation to waive any title defects before closing, Kelley
was not required to waive the title defects before bringing this
action, and the fact is undisputed that he ultimately did waive
any defects.B

A waiver is an unequivocal relinquishment of a known
right. American Sav. & Loan Ass’'n v. Blomquist, 21 Utah 2d 289,
445 P.2d 1, 3 (1968); Barnes v. Woods, 750 P.2d 1226, 1230 (Utah
Ct. App. 1988). Kelley had a right under the Agreement to clear
title to the property. Record at 16 ¥ 3. Paragraphs G and H
of the Agreement only applied if any title defect could not be
cured through an escrow agreement at closing. There is no evi-
dence that the alleged title defect in this case was in fact
*not curable,"” let alone not curable through an escrow agree-

ment at closing.9 The only evidence was that First Security

8 Kelley accepted a special warranty deed from First
Security for that portion of the property to which First Security
had clear title and a quitclaim deed for the rest. §See also
Affidavit of william R. Kelley, Record at 279 € 13 ("I am willing
to accept whatever title First Security has to offer").

9 First Security concedes that a defect in title could
be cured through an escrow agreement at closing by, for example,
*paying money to release liens or other encumbrances." Brief
of Appellant at 13. The title defect in this case was the fact
that First Security did not have clear title to all of the prop-

- 11 -



undertook to correct the problem and then changed its mind. After
filing a lawsuit against the Armstrongs in July 1987, counsel
for First Security wrote Kelley on September 4, 1987, demanding
that Kelley close by September 15, 1987, with the boundary and
water problems still unresolved, or take back his earnest money
and walk away from the deal. The letter stated:
First Security is prepared to sell the
property to you "‘as is’ without warranty"

in accordance with the terms of the earnest
money agreement.10 First Security is also

erty it had contracted to sell. Under these circumstances, a
seller can remedy the defect by a reduction in the purchase price
equal to the value of the deficiency or defect. Reed v. Alvey,
610 P.2d 1374, 1379-80 (Utah 1980); Castagno v. Church, 552 P.2d
1282, 1284 (Utah 1976). See also Rosenthal v. Sandusky, 35 Colo.
App. 220, 533 P.2d 523, 526 (1975) (buyer can agree to take less
than full title for a reduced price). Thus, the parties could
have cured any title defect by providing, through an escrow agree-
ment at closing, for a reduction in the purchase price or a return
to Kelley of a portion of the purchase price.

10 The evidence showed that the parties had different
views as to what the terms "’‘as is’ without warranty" meant.
Wayne L. Lantz, Assistant Vice-President for First Security,
testified that "as is" meant that the buyer took whatever First
Security had. Deposition of Wayne L. Lantz [hereinafter Lantz
Depo.] at 18-21. However, both Mr. Kelley and Don Griffin, the
seller’s real estate agent who prepared the Agreement, testified
that "as is" referred only to the condition of the property and
not to title. Griffin Depo. at 93-94; deposition of William R.
Kelley, Jr. [hereinafter Kelley Depo.) at 45-47. The relevant
portions of Messrs. Lantz and Kelley’s depositions are attached
hereto as exhibits B and C respectively.

Even if First Security’s interpretation of ®as is"
was correct, however, First Security was not entitled to insist
that Kelley close without any abatement in the purchase price,
as it did. §See Lantz Depo. at 85. There was admitted vandalism
on the property, which First Security valued at $50,000.00.
See Record at 49-51. Paragraph P of the Agreement placed the

- 12 -



prepared to assign you its rights in the
lawsuit against the Armstrongs. Absent any
obligation to the contrary or reimbursement
from you for its legal costs and fees, First
ecuri is nger desirous ursuin
the lawsuit with the Armstrongs. First
Security has not pursued the legal action
against the Armstrongs as a result of any
legal obligation, but simply because of its
interest in closing the deal with you. First
ecurit as never viewed jitself as havin
the obligation to clear title, nor does the
earnest money agreement provide for that
obligation. Accordingly, as indicated above,
First Security will sell the property in
accordance with the terms of the earnest
money agreement, as extended by this letter
to September 15th. Otherwise, . . . First
Security will return the $10,000.00 earnest
money deposited in escrow to you and pursue
other alternatives.

Record at 114-15 & 292-93 (emphasis added).

Contrary to First Security’s assertion, it did have
an obligation to clear title, regardless of whether the Agreement
expressly provided for such an obligation. First Security ex-
pressly agreed to furnish "good and marketable title to the prop-
erty." Record at 16 ¥ 3. A duty of good faith and fair dealing
is implied in every contract. See, e.g., Beck v. Farmers Ins.

Exch., 701 P.2d 795, 798 (Utah 1985); lLeigh Furniture & Carpet
Co. v. Isom, 657 P.2d 293, 306 (Utah 1982). Where a real estate

contract requires the seller to convey clear title, the seller

risk of loss before closing on First Security, the seller. Record
at 17. Thus, even under its own view of the Agreement First
Security was not Jjustified in insisting that Kelley close and
take the property "as is" with no adjustment in the purchase
price.
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has an implied duty to clear the title if it can be done by the
exercise of reasonable diligence. Langston v. Huffacker, 36
Wash. App. 779, 678 P.2d 1265, 1271 (1984); Ace Realty, Inc.
v. Looney, 531 P.2d 1377, 1380 (Okla. 1974).11

In Ace Realty, Ace, the seller under a real estate
contract, sought to terminate the rights of the purchaser (Tri-
Angle). The contract required Ace to furnish an abstract of
title and gave Ace until June 20 to meet any valid objections
to the title. An examination of the abstract disclosed an un-
recorded contract giving a third party (Altman) an option to
purchase the property. Tri-Angle asked Ace to secure a quitclaim
deed from Altman. In July Ace advised Tri-Angle that it was
unable to persuade Altman to execute a quitclaim deed and at-
tempted to return Tri-Angle’s earnest money. When Tri-Angle
refused to accept the earnest money, Ace filed a petition for
declaratory relief, and Tri-Angle responded by seeking specific
performance of the contract. Ace argued that the contract had
terminated because it had not met Tri-Angle’'s objections to title
by June 20. The court rejected the argument:

No effort was made after June 20 to
secure a Quit Claim Deed from Altman, nor
was the purchaser notified that he [Altman]

made no claim against the property. Fair
dealing required that Ace procure such a

1 Don Griffin, the seller’s agent, also suggested that
an obligation to clear up the boundary and water problems was
implied in the contract. §See Griffin Depo. at 96-97.
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deed if able to do so. They did not do so,

but rather based their action after June

20, not on the ground of inability, but upon

the contention that the purchaser had lost

the right to enforce the contract.

531 P.2d at 1380. The court affirmed a grant of specific per-
formance in favor of Tri-Angle, the purchaser.

Similarly, First Security did not base its actions in
this case on its inability to clear title. Rather, First Security
claimed it had no obligation to clear title and simply was "no
longer desirous of pursuing the lawsuit" it had started to clear
title. Record at 115.

Contrary to First Security’s assertion, it did have a
legal obligation to clear title if it could do so by the exercise
of reasonable diligence. Kelley was only required to waive any
title defect if the defect was in fact not curable through the
exercise of reasonable diligence. There was no evidence that
First Security could not have cured any title defect. The only
evidence was that First Security was "no longer desirous" of
doing so and claimed it had no obligation to clear title. First
Security’s lack of interest in pursuing the Armstrong lawsuit
at best constituted subjective impossibility, which does not
excuse a seller from conveying clear title. (Carcione v. Clark,
96 Nev. 808, 618 P.2d 346, 348 (1980). Kelley was not required
to accept First Security’s unilateral declaration that it had

no duty to clear title or its determination that it had fulfilled
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whatever duty it had. Cf. Yost Farm Co. v. Cremer, 152 Mont.
200, 447 P.2d 688, 692 (1968) (buyer not required to rely com-

pletely on seller's representation concerning title defects).
Before waiving any defect, Kelley was entitled to have & court
declare the parties’ respective rights and obligations under
the Agreement and filed this action for that purpose. 1In filing
this action, Kelley specifically asked the trial court to declare
that the Agreement remained in full force and effect, that First
Security was estopped from terminating Kelley’'s interest in the
Agreement, that First Security was obligated to clear title to
the property and that any breach of the contract was that of
First Security. §See Record at 6-7 99 16-17. He also asked the
court to enforce the Agreement. If to enforce the Agreement
according to its terms meant that Kelley had to waive any title
defect, he was prepared to do so and must be deemed to have done
so. But it was for the court--not First Security--to say whether
he was required to do so. By not raising the issue as a defense
and then settling Kelley’'s damage claim, it was First Security
--not Kelley--who waived its remedy.

Iv.

THE COURT ERRED IN CONCLUDING THAT KELLEY
REFUSED TO WAIVE ANY TITLE DEFECT.

This court’s conclusion that Kelley refused to waive
any title defect was contrary to the undisputed evidence con-
cerning Kelley‘s intent.
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Intention to waive a right is ordinarily a question
of fact. §See, e.g., Yates v. American Republic Corp., 163 F.2d
178, 180 (10th Cir. 1947); Chavez v. Gomez, 77 N.M. 341, 423 P.2d
31, 33 (1967). The only evidence of Kelley’'s intent was that
he intended to enforce the Agreement. He did not refuse to waive
any defect; he refused to waive any rights he might have under
the Agreement. A refusal to waive the latter does not imply a
refusal to waive the former.

Kelley consistently testified that he was willing to
close at any time, even with the boundary problems, and that
he communicated that willingness to Don Griffin and Vivian
Cropper, the seller’s agents. §See Kelley Depo. at 71-86, 125-
28, 134-36. The closing date had been extended three times by
agreement, for a minimum of thirty days each time, to allow First
Security to clear up the problems with the boundaries and water
rights. During this time Kelley was repeatedly told that First
Security was working out the problem and would get it taken care
of. See, e.9., Keiley Depo. at 73, 88, 90; Griffin Depo. at
63, 102. He was looking for another extension agreement when
he received the letter from First Security’s counsel giving him

seven days to close,12 with the title issues still unresolved,

12  although the letter giving Kelley until September 15
to close was dated September 4, because it was sent over the
Labor Day weekend, Kelley did not receive it until September 8.
See Record at 288 ¢ 2.
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or to "walk away from the deal." Record at 114-15, 292-93. 1In
response to this letter Kelley sent First Security’s attorney a
mailgram stating, "Will not walk away. Based on history, need
normal 30-day extension." Id. at 294. Kelley was still willing
and able to close. See Kelley Depo. at 78, 125-28; Griffin Depo.
at 120; Affidavit of William R. Kelley ¥ 13, Record at 275. He
had two concerns though: He did not want to waive any legal
rights he might have under the Agreement, based solely on First
Security’s unsupported assertion that it had no obligation under
the Agreement to try to clear title or to adjust the purchase
price in any way for admitted vandalism, see Lantz Depo. at 85
& 128, and he needed an opportunity to see and evaluate the docu-
ments related to the title problem.13 See Kelley Depo. 78, 125-
28. He filed this action to preserve his rights under the Agree-
ment. If those rights were contingent on waiving title defects,
he was prepared to do so. But he wanted a court--not First
Security--to say whether he was required to do so.

Presumably, this court based its conclusion that Kelley
refused to waive any defects on two things: a letter from Kelley's
counsel dated September 22, 1987, in which Kelley tendered to
First Security the downpayment under the Agreement ®"conditioned

only upon First Security honoring its obligations pursuant to the

13 pirst Security never provided the necessary title docu-
ments to Kelley before he filed this action, despite their promise
to do so. See Record at 283.
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Earnest Money Sales Agreement and delivering the property free
from those defects which it has undertaken to cure," Record at
61, and on Kelley’'s filing of this lawsuit. Neither action was
inconsistent with Kelley'’s election to close the transaction
according to the terms of the Agreement, and thus neither action
constitutes a refusal to waive any defects.

The only condition stated in the letter was that First
Security honor its obligations under the Agreement and deliver
the property free from the defects it had undertaken to cure.
Clearly, a "condition" that one party to a contract honor its
obligations under the contract merely shows an intent to enforce
the contract. The parties obviously interpreted the terms of and
their obligations under the Agreement differently. That is why
Kelley had to file this action. But asking a court to construe
the terms of an agreement and to enforce the agreement according
to its terms is a far cry from refusing to waive any defect.

Similarly, for the reasons stated in part V, jinfra,
the fact that Kelley brought an action to enforce the Agreement
cannot be construed as a refusal to waive any title defects.
Rather, it shows Kelley’s intent to preserve his rights. 1If
his right to enforce the Agreement was contingent on his waiving
any defects, then one must infer that Kelley intended to waive

those defects.
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In short, evidence that Kelley insisted that First
Security comply with the Agreement, that he brought an action
to enforce compliance and that he accepted a special warranty
deed from First Security that did not include the disputed portion
of the property negates this court’s conclusion that Kelley waived

his right to specific performance by refusing to waive any defect.

v.

THE RT’ ONCLUSION THAT KELLEY REFUSED TO WAIVE

ANY DEFECT IS INCONSISTENT WITH KELLEY'S ELECTION
QF HIS REMEDY.

Not only is the court’s conclusion that Kelley refused
to waive any defect not supported by the record, it also is con-
trary to the controlling law.14 Kelley had the option under
either paragraph G or paragraph H to enforce the Agreement or
to declare the Agreement null and void and receive a return of
his earnest money. Thcse remedies were clearly inconsistent.
Kelley could not affirm the contract and seek to enforce it while
at the same time rescinding or terminating the contract and re-

covering his earnest money. "The former remedy counts upon the

14 It is also inconsistent with this court’s conclusion
that Kelley refused to accept the option of terminating the Agree-
ment under paragraph G. §See slip op. at 3; supra at 3 n.2. 1If
Kelley had the option under either paragraph G or H to enforce
the Agreement or to terminate it and he refused to terminate
it, then he must have chosen to enforce the Agreement, which
necessarily meant waiving any title defects if he was in fact
required to waive them under paragraph H.
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affirmance or validity of the transaction, the latter repudiates
the transaction and counts upon its invalidity. The two remedies
are inconsistent, and the choice of one rejects the other, because
the sale cannot be valid and void at the [same] time." (Cook v.
Covey-Ballard Motor Co., 69 Utah 161, 169, 253 P. 196 (1927).

Where, as here, a party has a choice between two or
more inconsistent remedies, he has a duty to choose between them.
And, "where the duty to elect applies, then the bringing of an
action based upon one of the remedies or rights constitutes an
election which is irrevocable except in case of mistake of fact
or some other good and sufficient legal excuse." Howard v. J.P.
Paulson Co., 41 Utah 490, 495, 127 P. 284 (1912).

By filing this action for specific performance, Kelley
elected his remedy. He chose to treat the Agreement as valid
and paid his downpayment in