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1. Trial court srred in raatimg it's
deeirion upon a Finding:

"That the sald W, F. Bailey was
the father of Frank w.‘wai1@y, an
employee of the uweseret News and
lived separate and apsrt from nim
being mors than 21 years of age,
married and living with'hle wife

and children in their cen home and

in no way de endant npon his iather. . 6

8. Trial gourt erred in coucludings
"Theat the said w, Eé;%@i&@y was nob
o Family of
n enployes
ks thapaw
pate in the

"

a member of the ilnmedis
his son Frapnk J. Balley
of the Desseret NHews and
iaru not inelibinle to o

Giant Quarterback Lonl - (lags A
uader the rules of sa tosti
3. Trial court erred in @bnsliuding:
- "Phat the plaintiifids not subitled
: to recover the zum of BU9E7.5C from
the defendant or any paj eroof
~and tat seld ecomplaint 4 emlssad,
4., 'Trial court erred in fundgment
dismissing ?1a$ntiff’a e nt,
Iﬂ&ﬁ‘x OF AET"“@HI L‘%»?x
49 ‘uinb. 58?Q " e ¥ » ' @ &« =
1, L€ Am Jur e*‘wava. 250, . . . e
12 98m Jur Sec. 258, . . &
Danielson v, «ilson 73 lll ﬂﬁp ﬂ%ﬁ. .
Harner ve. “13@ 8 Ac aét s v w0 » & a ®
Norwegian etg. v. =ilson 176 mll S, w0
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T. 4. BRYART,

Appellant,

DESFREY HEIWS PUBLISHING
COMPANY, A corporatiem,

Raspondent,
* G 8 BB BB
APPELLANT'S BRI}

o
%8 0 B BB B B B

Statement of facts

The factas are simple and without dispute.

Defendant publishes a leading intermountain
newapaper with its principsl place of busimaaaﬂ
in S3alt Lake City, Utah. Prler to the |
1940 fall High Sehool and College football ?

season, “ﬁfﬂnﬂﬁﬁt extensively advertized

varioug football predicition contests

it proposed to hold In a@ﬁna%gi¢m>wiﬁh iets  jf

seum and Library Services
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intenmive suveuiiilliln somotion eampaign

of the year. Ons of these contests, advertise

od a8 it's "Glant Querterback Contest, Cless A "

offered warious important prises to contest
winners. Delendant axhanamve%y published it's
1list of prizes and rules of tg;aa@n$aat,
which were as follows.

. 't. GIANT QUARTHRBACK CONTEST
R, - Weekly Prizes
‘ Class A |
Two new Semonth Deseret News sgubseriptions
needed to qualify, Select football peme
winners and exact score of headline,
First FPrize. §ﬂ§6 . ‘Third Prize 85
Second Prize § 50 " Five Prizes 10
Pifteen Prigzes §5

Period Grand Prizes o -

Seleeting meost number of headline games
in each three week peried.
| | CONTEST RULESB
Prom the list of 20 games, prediet the corresi

a
K]

outcome of as many as possihleand indicate
the exact score of headline game, Repson
for exset score prediction must be gilven
to be eligible for any awards., Contest iaz
divided intc two classes, "A" and "R,

CLASS A
Zach week conbtestant seleciing most
mumber of winnsrs--{250, second most--§b0;

third mest--§25; the 5 persons next higheat,
$10 each and the 15 persons selecting the

next higheat, {5 each in cash. (lass A

of the Giant Quarterback Club will be di- .

vided into three pericds:

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Libr
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Sept 86 So Oet, 14; Oot 17 to Nov, 4 and Nov. 7

to Hov. ﬂn

Contestant selecting the exaot score of the

most number of headline games during esach period
will receive & new auntomsbile, To be eligible

for a parisd prise & contostant must submlé a
letter of notifisation to the Deseret News sontest
editor listing the number of headline gawes in :
wshioh he has correstly selectad the scores.
Deadline for receipt of this statement for the
first period is widnight, OGot, 28; mamw ﬁi@t‘iﬁd,
“M@g, Nov., 12 and th‘&mi ?@tiﬁﬁ’ miQ @hﬁ;
Dsc. 8. All persoma who {ail %o send in the
notifieation by these deadlines are ﬂismmmw
for pericd prizes,

In the event ol tles, contestunts gilving the mm
logleal reason for p@mwmn ot headline game .
vill be adjudged winners. Heasons [or soore
prediction nust be gliven to be mwmm for

any award, o
Two new size-month m‘ww&gﬁmﬁ w the: beseret
News must be sub-mlitted with & contestent's
Ifirst entry %o Join the contsst at sny time.
Gontestant then beeconesn eugzm to win any of
the weakly and peried prises during the sntire
eontest period. PFor evary sdditional new six-
menth subseription to tah@ sﬁammt ﬁ%aewm a‘.
contestant may send in ons i‘

wealty o o o

cmtw’w 809 awa to an
Deserat Hows and thair

Before the begining dste of the Seaond Per
of this Wmt %ﬁ'm *dyig
Plaingiff sscurod gualifying
turned them in to dsfendant, and m&w:& sgoren
on all foatball games involved in this perled. | ':
of aontest, all in soeordance wﬂ&z the sountest f

) G@ﬁt%’%, lass A%,

ed by the S.J. Qui / vided by the Ins nd Libra
I/ \ /T / I -l / ed by the Utah Sta. 1/
\r/u(‘/lfn(’—g /()( R 1in errors.

tules, Tus omtest ended with M@t sontestants |




%KE;%TH 3 cfotol m@mmwa
tiea {or iirss piuvue.e o8 & rasuli defendant

notified eash contestant bytmail, {xhibit A)

that it wbﬁld hold a play off contest in

which saoch of these oight contastants would be

required to prediet exact scores on two

- footdball games to be playad on Saturday

Nov. 12, 1949, we: Colloze of the Paeilic

v8: Utah game and the Utah Aggle vsi MHontana

State gamej; that ﬁﬁi latter scorc pradiction

would only be considered if two or more of

the eight sontestants also tied in predicting

the exaet score of the college of the Pacific

wf:wgzig_game. There were no ties in predict-

iﬁgﬁthggaéama and consequently the Utah

Aggle v&: Hontang State game
The plaintiffts eccore 9&@&&@»&&& ef the

was dlsregarded.

College of the Pacific vs: ﬁt&h g&m& was
Second slosest. The wining seore was submitte
ed by one W, P, Bailey., It la admitted

that he is the father of Frank D, Balley,

who was at all times hereln mentioned one

of defendant?'s amyléyﬁea. Plaintiff admitte
ed that FPrank D. Bailey wags at the time

of the eontnat a mmrried'mnn over the age

ed by the S.J. Quinney Law Library. Fundin, / dig / vided by the Institu /\l nd Library Ser
I_i/71'(/1\'.3'('r /T hnolog -l / istered by the Utah S/ 1 ibra
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of €1 years ol age with a w&m and child,
owning his own howe and mmm&umy mwm
sndant of his mam, We S*‘. mmmy.

?m socond peried sn's.w MMMM& of &
new 1940 plymouth ﬁpwiult mxm sedan anbow

T wf&wm
mobile of the valus of @a,,wv. 50 and awarded

by wfmémt to W. ¥, mxmy whose aligibility
to mm in the contest 1s the Boles gquestion
to be destded. | | |

The matter was argued mm agreed ata Mmm
of fasts, the amx&l&ix&t m._ Wﬂﬁ‘ a1l of |
which appear in the record on appeal.

PENENT OF POINTS

4.

1. The trial eourt erred in resting 1t's

decialon wpon & Lindingt |

that the sald W. F. Bailey was the
father of Frank b. balley, an enployee |
~ of the Deseret News and lived separante |
e, and apart from him being more than
TR 21 years of sge married and liviag
‘.. with his wife and chlldren in theis'
T own hone mﬁ in ne my dependant mgmm
\ ihis father™ n

In that the partles never imm&aa such ““‘“\!
facts to be decisive of eliglbility, Y

e TN gt < v ey 1

Sponsored by the S.J. Quinney Law Library. Funding for digitizatic / vided by the Institute of Mus and Library Services N ."ii,\,‘
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8. The trial court erred in concluding
in Conelusicn No, 1,

"that the :ald ¥, ¥, '“alley was not & member
of the lmmediate Tamily of hisson irank .
D. Palley, =n smployes of the veserst News |
and was theref:re not ineligible to come |

“pete in the "Gilant Wuarterback Contest, .
Glass 4" under Lthe rules of sald contaesh.”

¥ TS

in that the facts and the law clesrly show that

he Py Dalley was & member of rrank b, balley's

.

4
K

Tacs:

fanily for purposes of this contest and as
such was ineligible to sompets.
5. The trial cowrt srred in concluding in

its Second .onclusion,

" That ithe plaintiff is not sntitled to
recover the sum of §$2,087.80 from the
defondant er any part thereol and tust
s2id éomplaint be dismissed.”

the law,

4., The trial cowrt srred iﬁ its Judgment
dismissing plaintii{f's complaint In that the
same 18 contrary to the ﬁaeﬁsﬁana the law,.

ARGURENHT

The sole issue to be hore declded iz as to

whethsr Mp, W, ¥, Salley, wiho sdmittedly is

the father ol lrank J. Balley sforesaid, who

Sponsored by the S.J. Quinney Law Library led by the Institute of Museum and Library Service
Library Services ar
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admittedly 1s an employee of the defendant,

is a member of the immediate ramily of Frank ‘
Ve Balley, for purposss of this contest and tmmn
ineligible to compete under thmt rovision of vﬁ

the contest rules which srwvi&&a that the m0n~f§

test was open teo anyanshwxaapt employees of
the Jeseret dews and their lmmeuilut: families,.’
This writer has Leen unable to diseovor any

case construilng the term "immediate family" wol

whish is in polint with the ca:ze at har. In

term has been consitrued at all, uvsnielson v,
wilson 73 Ill. App. 887} Garner v. “ilge, 8 4.
B84, 66 HMd, 438; ﬁa?ﬂ%giamfﬂlﬁ Peeple's Home

v, Yavin, 89 £.Y.8. 1012, 114 4p; olw 39863
Jalton v. Emights of ﬁ@lﬁmb@ag&? A. B1O, 8O
Cenn, 212, In eseh of ihe %éﬂi#ﬁﬁ casoe, the ?
court quoted the provision of the desument in
whieh the torm has boen used. 4t will be noted
that the provision involved in each has to do

with providing for bthe support, rellel and aid i

of the “immediate families® of the members ol ﬁ

led by the Institute of Museum and Library Services
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a beneficial asscciation. [Lhe key to the

decizion in esch case is JariiuniNCY, and righte

fully so in that type of case. 4it will be noted

that the Supreme lLourt of the state of Illinols

in the case of vanielson v, “ilson, suprs, i

married dauvghter, having a home of her own, live

ing separate and apart Irom her father and Il-

nancially independant of him should be counsiders
ed o menber of her father'es "immediate family"
and entitled to benefitz under the policy.

In the opinion of the writsr, howevar, none

of those cases are contrelling here for the

1t

‘reagpon that 3UCU FulTH and not UEFREEJENCY is

the key to defining the term “imsediste family
in tnis case.

sefore zoing further, nowasver, [ should like

o I
g:g}"l':'f‘ Bl

to discuss the authorities as they have defined
both the term "fmmediate™ and the term "ramily,’l

i |

because of the » bsense of authority construing |

"lmrediate Famlily” as that term hes been used .é

in the case at bar.

In 42 C.J.5. at page 387, we Iind the fole

Sponsored by the S.J. Quinney Law Library led by the Institute of Museum and Library Services




lowing treatment oi the term "immnodiate."

A comprehensive and clastie term, of no very
definite siynification, but adaitting ol many
varieties of definition, depanding on the conw
text, the connection in which it 1s used, or
on the facts of each easc, 4t 1s the indicium
of a time interval as well as that of an ine
terval of space; is used in erdinary language
as a relative and comparative term, of relative
signification, and so it 1a often not econsirued
in its usual mesning. 1t is not a technieal
word, for to give the term its llteral signifi-
eation, regardless of the attending situstions
and circumstances, would defeat meritorlous
claime, in many csses, on pur;ly technlcal
grounds; asnd in construlng statutory or other
provisions, would strpip them of all practiocal
senss and applicabllity. Generally it may mesgn
oclose, not separated, with respect to place, by
anything intervening, hence proximste; near in
kinship. :

There are greal numbers ol ¢ases cited in
the footnotes to the above citation to support
the text. Typieal ef the ﬁkﬂt&@Aﬁtﬂ to be
found in such cases are the faliﬁwing‘ “It is
used more or less latitude by universal con-
sent, according to the auk}aat to which 1t is
applied.” State ex rel Veeder v, State Hoard
of iducation 33 P 24 516, 27 Mont. 121. "It
may be sroperly used in many diflerent ﬂ@ﬁﬂ&&qé
People v. &avan&ar 31 P 24 439, 137 Cal App 58§
"Phe word must always bes construed with the |

purtieulnr fa@ts and cireumsiances 1nvalvwﬁ in

ed by the S.J. Qui . Funding for dig / vided by the Institu, /\l nd Libra
I/ S' /T/I -l / //l/l/S/ II
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mind."” Continental Kool ete. v, veparte

ment of Yressury of indlana, 117 ¥ 24 198,
"Hear in kinship”. BEmployer's Lisbility Assur,
Corpe. v. bLight, Heat and Fower Co. 83 H.B. b4,
28 Ind. App. 437.

The term “family"” may mean the whole body of
persons who form one household, thus Includiug
also servanta; the parents, with thelr echildren
snether they dwell togsther or not; or a whole
group of persons closely related by blood, Ans
other definition is that it may mecan a man's
household, consisting of himsslf, his wife,
¢hildren, and servanfs, or his wife and childe

ren, or his children, exeluding his wife, of

in the absense of wife and auilﬁr&a, it mny
mean his brothers and sisters ﬁ? next of kin,
or it may mean the gensalegieal stoek from
which he may have sprung. %arwayiam D1ld Poow
plets Home Soe. V. %iiﬁan,,aupvmg Spencer v.
Spencer H.Y¥Y. Falge, 159) Whelan w. Hellly, ‘
3 W. Va. 507,
The meaning which iz %o be gziven te the i
word "family” 1s to be determined by the conw

Sponsored by the S.J. Quinney Law Library. Funding for digitization pr: Il////llr/\l nd Lib
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slderation oi the suiject-matter to whiaeh

it éel&tas. it is sometines used to inelude
parronts, with their cehlldren, whether Jdwellw
ing togetasr or not., In wa‘ﬁmmnatt'm Habale
68 P 370, 134 Cal 320,

]

The books abound with authmvity rmitwratimg

the forsgoing rules that both terms have olas~
tieity and the court will mive them that mesn-
m’§»

ing which context and use dictate,

Following this rule, we turn mow to the par-

ticular faots and circumstances of this case

to determine the meaning of "immediamte famlly."
defendant's obvicus @@ép@ﬁa'in‘yﬁavidimg that

the contest was not open to Ueserst Hews emw

ployees or members of their iﬁﬁﬁﬁiﬁ%@ families

was $o zain the GuOL wih& of bhﬁ publie which

it kmew wes necasssry to @mliat an aray of
subseription sales pecple mll @ut gecuring amﬁu
seriptions to defendant's m@%ag&p@vn vefendant
knew, as dﬁ@&ﬁavwry@m@ &lﬁa,.%&éﬁ if it were

to permit smployees andﬁgémkawg of thelyr famie
lies to participate in such a contest, 1t woul
destroy publie conlidence in the honesty and

Sponsored by the S.J. Quinney Law Library.

)/ v the Institute /1/ and Library Services
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. ?}}‘h gy

integrity with which ths sontest should be
sonducted, because of the normal feeling ae-
mong humsan beings that they nave no confiden
in competition wher&iﬁ some are allowed to
participate who are in a position to sonmuit
asts of dishonssty which the publie, knowlng
human nature, suspecis will be practiced.

Sy providing that the a@ntaﬁﬁ was open to

twﬂﬁ?@ﬂﬁ except ﬁ&?lﬁ?@&ﬁ of &h@ Q@s@r@t Heows

and their immediate f&mili&a, tn@ defendant's

manifest intention was to he pubiic mind

at ease by telling them that persons whe might

it is unnecessapy far‘um'%@ » termine what thﬁ';

outer limits of an immwﬁi&% ﬁ&m&iy'umﬁ@w ﬁhﬁﬁa

rules would boesbgoauns w8 @& enly soncern

ourselves wiith tne nﬁawmatmaf wiw@a,vﬁ &tives,

& lat: L@I” &Jﬂ;ﬁi &QI(M

Sponsored by the S.J. Quinney Law Libra vided by the Institute of Museum and Library Services
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we insist that if thyu vemeret News oand eXe
pressly worded the rule aus they now urgs It to
be understoed, its subscription promotlon ecous=

test would have been a gyan& flop. wefendant

’
i
&,

knew this and by its own rules which 1t chose
to draft, induced the pudbliec to telleve othors !

'
!
)
wige. 1t has recelved the Ifruits of the conw :
test by gaining the trust and confidence of the
publie which in turn produced msny subsoription
for its newspaper and it may not now %@<§a?miﬁ~?
ted to bresch thatl truss,

There are two rules on sonstrustion and in-
terpretation that ought alse to be borne in

mind in this case. The fimt of these is found

in 12 sm. Jur., seetion 250 as followss

See. ED0, Heasonable snd Pair lnterpretetion.
Agreements must recelve & reasonpitle interpre-
tation, sccording to the intention of iLhe papw
ties at the tlme of sxecubing them, il that Ine
tention can be aw#a&tain@& from their langusge.
In the tranmsactions of husiness life, ssnlty of
end and ainm 1s at least a presumption, thouzh
a rebuttable one. A recsonsble Interprstation
will be preferred to one whieh is unreasonable,
When the evidence of the agrsement furnished
by the contract itself 1s not plain and unmlse
takable, tut ls open to more than one interpres)
tation, the reaa@nabkgg?sa of one meaning as '
compared with the othdr and the probabllity thas
men in the circumstances of the parties would
enter into mn@ mgraam&nt or the c%mar arg oome

Sponsored by the S.J. Quinney Law Library. Funding for digitizatic vided by the Institute /\l nd Library Services
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petent lor conslderstioun of the guestion am to
what the apresment was whieh ithe written gontraet
sstablishes, Where the langaage ol an agrsenent
is contradleiory, obscurs, or smblgacus, o

whare 1is Maarlng is doubtful, so Lhat L6 is :
susceptivle of two sonstructions, one of whish
aakes it Lalr, customery, sud such as pradant men
would nmatucally exseuts, while the wbher makes |
it insquitable, unusual, or sush au rsasonable
men would not be likely %o enter into, the inter-
pretation whioh makes & rotional and probatle .
sgreement must Le &ﬁ@f@?ﬁwd; The iﬁhﬂﬁpﬁ&ﬁﬁtiﬁm{
of any instrument eught to be bpoad wio.gh %O
allow it to sparato faily and imaaiy under sll
the conditions to ﬂhia% £t wmay asplye A gourt
will sob »lace an unlust iﬁﬁ&&ﬁmﬂﬁ&ﬁimm upen a
eontract, unless the' %&?ﬁﬁ thareo! oonpel ib
to do sc. An syrsement will neil be iﬁﬁwvgratﬁﬂ
go &8 teo r&s&#ﬁ’&t oppressive or inequltekls ase
to sitner party or 8o as to plsss one of the
parties at the merey of the other, unlessit is
gclear that sush wss thelr intention at the time |
the agreement was made, . . Svery iatendment s
to bes made acalnet the lnterpretetion of 3 sone
traet under mhiah it wa&lﬁ aparatlon ag a ﬁﬂ&w@*?‘

o

el 252 aﬁigﬂﬁ?@%ﬁ don in Favor of Une of

Parties, Loubtinl Langusgs in CONLPADGE mwlﬁi
te inter;roted most stromgly @g&imﬁﬁ ihe

who uses it. A writien agresment ”ﬂi~w.
case of doust, be Lnisrprobed %ﬂ&i%&% the p&?%y
‘who hes drewn it, Sometimes the rule is stated
to be Enat where doubbt =xists as to the fvtere
pretation of an instrument proparsd by one party
thepsto, upon tre faith of whieh the ofuer hawm
ingurred an obligatiocn, that lnterpreslatlion wlill|
ve auopted wnlcon ailll bs favorable %o toe latten

. * 8 &

GOBCLUSION
Mlatntlld and aspellant submits that the
(14 a

led by the Institute of Museum and Library Services
1 by the Utah State Library.
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 Servic



facts of the case and the arguments hersin
advanced in support of Folints 1 to 4 ineluw
sive justify a reversal by this court of tha
judgmant of the trial court and the making
and entering afiju&gm@mt in favor of plaine
tif{ and avpellant as prayed in his complalin

Respesetiully submitted,

wlbélnu w, KIRTOH, Jr.
Attorney [oer Apvellant.
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