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STATEMENT OF JURISDICTION

The Utah Supreme Court had jurisdiction of this appeal pursuant to Utah Code Ann. §
78A-3-102(3)(j). [t subsequently assigned the appeal to the Utah Court of Appeals,
which has jurisdiction pursuant to Utah Code Ann. § 78A-4-103(2)(j).
DETERMINATIVE PROVISIONS OF LAW
U.C.A.§ 72-5-104(1) (2006): A highway is dedicated and abandoned to the use
of the public when it has been continuously used as a public thoroughfare for a period of

ten years.

STATEMENT OF THE CASE

Statement of Facts

Defendants are owners of vast tracts of real property located in Wasatch County.
(R.419). The property is mountainous terrain separating the Wallsburg valley from state
and federal owned forested land. (R. 418-419). The property is traversed by several
interconnecting dirt roads, some of which provide the only vehicle access to several parts
of United States Forest Service land (“Forest land™). (R. 419-418). As found by the trial
court, the public has used these roads at-will for at least thirty years, starting in the 1960s.
(R.413). Beginning in the late 1980s or early 1990s the Okelberrys began restricting
access to the roads. (R. 488). In 2001, the County filed an action in the Fourth Judicial
District Court to enforce the public’s rights to use the roads. (R.10).

At trial, nine witnesses—a representative sampling of community users—testified
that beginning in the late 1950s they used the roads without impediment or limitation by

the Okeloerrys or anyone. The roads were used by the public to access several areas of



Forest land for recreational activities in which vehicles traveled the roads. (R. 682 pg.
102-103) For the areas of public land served by these roads, there 1s no other way for
vehicle access. These witnesses testified that they never requested or received permission
to use these roads, but used the roads whenever they wanted, regardless of the purpose
(R.400) There was some testimony of sometimes seeing the Okelberrys or their
employees while using the roads prior to the 1990s (R 683 pg 122); however, none of
these witnesses were ever approached or stopped by the Okelberrys or their employees
(R. 473).

At trial, these witnesses also testified that throughout the Okelberry property there
were wire livestock fences with wire gates across the roads. However, these gates were
typically only closed when livestock were present on the Okelberry property. (R. 682 pg.
[89). If the livestock were only in one area of the property, only the gates for that area
would be closed and the rest of the gates would be open. (R. 683 pg 232) During the
winter months, not only were the gates open, but the wire fences themselves were usually
let down and placed on the ground (R 684 pg 137-138)

These witnesses further testified that they never saw any no-trespassing signs or
any other signs or markers until the late 1980s or early 1990s (R 6735) There was also
evidence that when the first signs were erected, some signs were placed inside the
Okelberiry property along and parallel to the roads indicating that although a person could
use the roads. travelers were not allowed to leave the roads and enter onto the

surrounding Okelberry property (R. 683 pg 71-72)
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All of the witnesses called by the County testified that in all the vears they used
these roads they never encountered a locked gate until the 1990s. (R. 675). The
witnesses testified that they were always able to use the roads; their collective
uninterrupted use spanned over thirty years. (R. 413.417).

[n the early 1990s the Okleberrys started selling what they described as “trespass
permits’” to persons who wanted to hunt on their property. The Okelberrys charged
individuals fifty dollars per person for permission to hunt on their land during the
appropriate seasons. Brian Okelberry testified that the one time he encountered someone
hunting on Okelberry property without a trespass permit, he did not kick him off, but
instead sold him a permit. (R. 684 pg. 35-36). Ray Okelberry stated that when they
started selling the trespass permits is when they started “this permission deal.” (R. 684
pg. 86).

After selling the trespass permits for a year or two, the Okelberrys leased the
“hunting rights™ on the property to United Sportsman, Inc, a hunting club, to be used by
club members. It was during these few years of trespass permits and the United
Sportsman lease that members of the public first started seeing no trespassing signs being
posted and locks installed on the gates. (R. 683 pg. 64-65).

Finally, the property was placed into what is now called a “Cooperative Wildlife
Management Unit” ("CWMU”). [na CWMU, the operator works in conjunction with the
Department of Wildlife Resources (“DWR”) to manage the wildlife on the property. (R.

416). In exchange for allowing the DWR to have a say in the management of the land for



wildlife, the CWMU operator (and sometimes the landowner) is allowed to sell hunting
permits to individuals. (R. 683 pg. 228-229).

After a three-day bench trial, the district court found, by clear and convincing
evidence. that four of the roads at issue had become dedicated and abandoned to the
public pursuant to state law. (R.413).

SUMMARY OF ARGUMENT

On remand from the Utah Supreme Court the trial court made further and more
specific findings in order to apply the new test articulated in this case for what is required
to interrupt pubic use under the dedication statute. After making those findings, the trial
court held that the roads in question had been dedicated to the public.

The trial court specifically found that the gates across these roads were not locked
prior to the late 1980s or early 1990s. It specifically found that the testimony from Ray
Okelberry, that he locked the before the 1990s, was not credible. The trial court further
found that any such locking that may have taken place was not intended to interrupt the
public use of the road. The finding regarding no intent to close public access was correct
since even those claims of locking gates was clearly intended for livestock control.

The trial court also properly held that the wire gates across these roads did not
constitute an act of interruption. The gates were in place when the Okelberrys bought the
property so they were not an overt act of the Okelberrys. Furthermore, the evidence

|
showed that the intent in using the gates was for livestock control.

The Okelberrys claim that the presence of gates limits the scope of the public

roads was not raised below and it should not be considered by the Court. Regardless, to
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allow a road that meets the requirements {or dedication to the public to be somehow
limited in scope defeats the purpose of the statute and is unworkable.

The trial court found that persons were at times asked to leave the Okelberry
property adjacent to the roads but were not stopped from using the roads. This finding is
supported by the testimony of Lee Okelberry that people could use the roads through
their property whether they requested permission or not and without any trouble at all.

The trial court’s denial of the Okelberrys’ motion for new trial or to present
additional evidence was also correct. The intent of the Okelberrys regarding these roads
was clear at trial and the court expressly found that persons were freely allowed to used
the roads during the relevant time periods. This evidence was sufficient to support the
trial court’s holding on this motion

The evidence in this case spans fifty years. It is clear that there was a change in
the Okelberrys’ dealings with these roads which went from making no effort to control
the roads for thirty years to trying to completely cut off public access. However, as
found by the trial court the roads had already become dedicated public roads.

ARGUMENT
I. THE TRIAL COURT CORRECTLY APPLIED THE UTAH

SUPREME COURT’S RECENT TEST ARTICULATED IN THIS
CASE

In its recent opinion in Wasatch County v. Okelberry, 2008 UT 10, ¢ 15, the Utah
Supreme Court articulated a new test to apply when determining whether a public road
was used continuously by the public for ten years or whether the use was interrupted by

the property owner: thereby restarting the ten year requirement of continuous use for a
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road dedication. In that opinion, the Court said, “[A]n overt act that is intended by a
property owner to interrupt the use of a road as a public thoroughfare, and is reasonably
calculated to do so constitutes an interruption sufficient to restart the running of the
required ten year period under the Dedication Statute.” /d.

As noted by the trial court in its Further Specific Findings of Fact and Ruling on
Defendants ™ Motion for Entry of Supplemental Findings and Conclusions; or
Alternatively for New Trial or Presentation of Additional Evidence (hereinafter, “Further
Specific Findings™), the new test has three elements. First, the property owner must have
performed an act. Second, the act must be intended to interrupt the use of the road.
Third, the act must be reasonably calculated to interrupt the use of the road. (R. 672).

Fortunately, the Court did not pronounce a new test without providing direction.
At the time the Court decided Okelberry, there were two other “‘companion cases”
dealing with road dedication. These cases were Town of Leeds v. Prisbrey, 2008 UT 11
and Utah County v. Butler, 2008 UT 12. In both Prisbrey and Butler, the Utah Supreme
Court applied the new test articulated in Okelberry. In fact, in Butler, the Court noted
that Butler had failed to marshal the facts, as required when challenging the factual
findings of a lower court, and as a result the Court would normally decline to review the
issue. However, noting the new standard set forth in Okelberry, the Court elected “'to
exercise [its] discretion and review the merits of [Butler’s] arguments regarding
continuous use in order to elucidate this standard by applying it to specific facts.” Butler,
2008 UT 12 at 9 12. A review of the holdings in Butler and Prisbrey will show that on

remand the trial court correctly applied the new standard set forth in Okelberry.
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A. Review of Town of Leeds v. Prishirey

The Prisbrey decision is important because it shows that a single qualifying act is
enough to restart the ten year continuous use requirement under the dedication statute.
[n Prisbrey, the trial court found that the public had used the road in question for thirty
years. Town of Leeds v. Prisbrey, 2008 UT 11, 4. However, on six occasions within
that time period the owner of the property, a Mrs. George, had physically blocked the
road with sawhorses and manned the blocked road with either herself or her sons for
twenty-four continuous hours. /d. 4 3. The trial court found that Mrs. George effected
the blockade with the specific intent and for the specific reason of retaining private
ownership of the road. /d. 7.

On review, the Court found that blocking the roadway for twenty-four continuous
hours was a sufficient method of interrupting public use of the roadway. Further because

the intent to interrupt continuous use existed, the roads had not become dedicated to the

public.

B. Review of Utah Countv v. Butler

Butler is important to the case at bar because it shows that a landowner must have
the necessary intent for an act to interrupt the public use of the road. Like the case at bar,
Butler involved issues pertaining to the existence of gates, gates being locked at times,
the placement of no trespassing signs, and allegations of people being asked to leave
private property. Butler, 2008 UT 12, 95-6. Also, there were allegations of irrigation water

and snow on the road at times making it impassable. /d € 5-6.



[n Butler, the trial court found that the acts of locking gates, kicking persons off of
the property. placement of signs, and using the road to deliver irrigation water did occur.
ld. 9 6. However, the trial court also found that each of the claimed interruptions failed to
disrupt continuous use, and specifically held that none of the acts which had occurred
were intended to interrupt the use of the road by the public. /d. § 16-17. In applying the
standard established in Okelberry, the Court held that despite the fact that some actual
interruptions were found by the trial court, the road was still dedicated to the public. /d.
The Court held that the lack of the necessary intent when locking gates, placing signs, or
delivering irrigation and the ejecting of persons from the property adjacent to the road
rendered those acts insufficient to interrupt continuous use. /d.

In the case at bar, the Okelberrys presented evidence regarding some of the same
facts found in the Butler case, namely the existence of gates, locking of gates, asking
persons to leave the property, and the erection of no trespassing signs. (R. 672-673).
However, this evidence was properly found by the trial court to either be unreliable or not
credible, and lacking the necessary intent to interrupt the public use of the roads.
Regardless, the Okelberrys’ purported interruptive acts failed to satisfy the standard
articulated in Okelberry and clarified in Prisbrey and Butler.

C. The Trial Court Did Not Find the Evidence of Locked Gates Prior to the
Latel1980s or Earlv 1990s Credible

One of the issues argued in this case prior to remand was whether the trial court
had made a finding that the gates across the roads at issue in this case had been locked

prior to the late 1980s or early 1990’s. After articulating the new standard of what would



constitute an interruptive act in this type of case, the Supreme Court noted that “factual
questions remain as to whether and when such an event or events occurred.” Okelberry,
2008 UT 10.919. This was clearly one of the factual issues to be determined on remand
and as required the trial court resolved this issue.

[n its Further Specific Findings the trial court clarified its earlier findings
regarding locked gates by finding that there was no credible evidence of locked gates
prior to the late 1980s or early 1990s. The trial court noted that the evidence of such an
act as locking gates had to be credible in order to constitute an overt act. (R. 670). The
trial court then made detailed findings of why the evidence of locked gates prior to the
late 1980s or early 1990s was not credible. (R. 670). Those reasons included self interest
of the witness and the fact that the evidence was contradicted by virtually all of the
witnesses called by the Plaintift or the Defendants. (R. 670). The trial court further
clarified its findings by expressly holding that to the extent Ray Okelberry’s testimony
contradicted the testimony of Lee Okelberry and Brian Okelberry on the issue of locking
gates, the testimony of Ray Okelberry was not credible. (R. 670). Or stated differently,
the trial court found that the gates were not locked prior to sometime in the late 1980s or
1990s, as testified to by Brian Okleberry and Lee Okelberry and supported by all of the
testimony of Plaintiff's witnesses. The trial court went even further and noted that any
locking of gates that actually may have occurred lacked the requisite intent necessary to
interrupt continuous use as articulated in Okleberry and clarified in Butler.

D. For the Sake of Argument. Even if the Trial Court had Found Some

Locking of Gates. Such Acts Lacked the Requisite [ntent to Qualifyv as an
[nterruptive Act




Even if the trial court’s Further Specific Findings could be construed to have
found that the gates were locked at some time prior to the late 1980s, the trial court
correctly held that such acts lacked the requisite intent to constitute an interruptive act.
[n the standard articulated by the Supreme Court in Okelberry, the first part of the test
requires “[a]n overt act that is intended by a property owner to interrupt the use of a road
as a public thoroughfare™ Okelberry, 2008 UT 10, 9§ 15. Ostensibly, in order to intend to
disrupt continuous use of road by the public, one must know that the road is being used
by the public, know that the public use must be interrupted to stop the road from
becoming public, and then act with intent to interrupt the public use.

The trial court specifically found that even if those acts claimed by the Okelberrys
had taken place, they were not intended to interrupt the public use of the road. In fact, at
trial one of the Okelberrys’ arguments was that during the 1950s and 1960s and even into
the 1970s there was not any use of the roads by the public. [t would be impossible for
them to intend to interrupt the use of the road by the public when they were not aware
such use was even happening.

E. The Okelberrvs® Sufficiency of Evidence Arcument Must Fail

l. The Okelberrys Failed to Marshal the Evidence

Although not listed in their questions presented, the Okleberrys make a sufficiency
of evidence argument in their brief with respect to the trial court’s finding that they
lacked the intent to lock the gates in order to interrupt the use of the road by the public. It

is important to note that this argument presumes a finding by the trial court that the gates

10



were locked at some time at least every ten vears. However. the trial court expressly
found the evidence of locked gates as not credible. Nevertheless, for the sake of
argument. even if the trial court had found from Ray Okelberry’s testimony that he
sometimes locked gates was credible. the Okelberrys’ sufficiency of evidence argument
must fail.

In Chen v. Stewart, 2005 UT 68, § 53, the Supreme Court held, “In order to
challenge a court’s factual findings, an appellant must first marshal all the evidence in
support of the finding and then demonstrate that the evidence is legally insufficient to
support the finding even when viewing it in a light most favorable to the court below.”
This requires the party to present, in “comprehensive and fastidious order, every scrap of
competent evidence introduced at trial which supports the very findings the appellant
resists.” Oneida/SLIC v. Oneida Cold Storage, 872 P.2d 1031, 1052-33 (Utah App.
1994) (citation omitted) (emphasis added). Where evidence is inadequately marshaled,
the court is to assume “‘that all findings are adequately supported by the evidence.” Chen
v. Stewart, 2004 UT 82, 94 19. In their sufficiency of evidence argument, the Okelberrys
have failed to make any effort at marshalling. Therefore, this court should hold that the
finding that the Okelberrys lacked the intent to lock the gates in order to interrupt the use
of the road by the public is in fact supported by sufficient evidence on that basis.

2. There was Sufficient Evidence for the Trial Court’s Holding on
Intent

Even had the Okelberrys properly marshaled the evidence as required to argue that

issue. the trial court was still correct in its finding that any such locking of gates lacked
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the intent required under Okelberry. This can best be seen in the testimony of Ray
Okelberry. At trial, the following testimony was given by Ray Okleberry:
A. The first gate, yes. That’s the first gate I locked, Circle. I had the sheep
ready to go and somebody left the gate opened and trespassed on the Forest

Service. [ brought them back and locked the gate.

Q. Now when you say the other gate, was that the gate that goes — The
1080 Gate, is that the one that goes onto the Ridge Line Road?

A. That’s Right, and those big pines. [ locked that. We had two bands of

sheep, as [ stated before. One was on the one side of that fence, the middle

division fence, and one was on the other. It was my responsibility that, for

the ranch and the Okelberrys, to get the sheep over there. I had had

problems and [ wasn’t going to have any problems. [ locked them.
(R.684 pg. 136). Ray Okelberry is stating that the reason he claimed to have locked some
gates was so the sheep would not get out. It had nothing to do with interrupting the
public’s use of the road. The fact that such testimony of locking the gates is in direct
contradiction to his earlier testimony that during those years he virtually never saw
members of the public on these roads gives further basis for the trial court’s finding that
such evidence was not credible. (R. 684 pg 65-67). The lack of intent to close these
roads to the public is further shown in the collective testimony of Ray Okelberry where
he never states that he or his family was making an effort to keep the roads private. Even
more telling is his statement that once they started selling trespass permits was the time

they started “this permission deal,” (R. 684 pg. 86).

II. THE EXISTENCE OF GATES DID NOT QUALIFY AS AN
INTERRUPTIVE ACT

After an extensive search, Wasatch County has found no Utah case law that has

held that the presence of gates alone interrupts the continuous use of a road by the public
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under the dedication statute. In Wasatch County’s search, the significance of an
unlocked gate alone as an interruptive force in the context of section 72-3-104 has not yet
been addressed by any appellate court in Utah. Some cases have. as pointed out by the
Okelberrys, addressed the presence of gates without indicating whether the gates were
locked. However, the language of the opinions indicates that likely these gates were in
fact locked. See e.g.. AWINC Corp., 2005 UT App 168, § 3 (noting that “[t]he gates
prevented use” of the road); Kohler v. Martin, 916 P.2d 910, 914 (Utah App. 1996)
(finding the gate prevented use of the road). A gate that is unlocked hardly prevents the
public’s access to and use of any particular road.

There are good reasons why the trial court’s holding that the presence of gates

across these roads did not constitute an interruptive event is correct and should not be

disturbed.

A. No Overt Act Was Performed by the Okelberrys

First, as noted by the trial court, there was no overt act of the Okelberrys to place
gates across the roads. The evidence at trial was that the boundary gates were already
present when the Okelberrys purchased the property. (R. 684 pg. 62-63). Because the
gates were already present the Okelberrys did not perform an overt act, a necessary

element of the standard set forth by the Supreme Court.

B. The Gates Were Not Intended to Interrupt the Public Use of the Road

Second. the Okleberrys’ intent in using the gates was clear at trial. The evidence
was that the gates were used to contain livestock. Brian Okelberry testified that the

purpose of the gates was to keep the sheep touether and on the Okelberry property. Only
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after persistent, leading questioning by his own attorney did he agree that perhaps the
gates were to control use of the road by the public. (R. 684 pg. 25). Keeping the sheep
on the property was necessary because if the sheep were to wander off the property the
Okelberrys would be fined by the Forest Service. (R. 683 pg. 135). Lee Okelberry
testified that cattle guards were put in because the wire gates would sometimes get cut off
or rolled back, indicating that the purpose of the gates was livestock control. (R. 683 pg.
193).

The fact that these gates were for livestock control is further shown by the
evidence that the gates were only closed when there was livestock on the property. For
instance, Martin Wall testified that “if there was no stock in there [the gates] would be
down.” (R. 682 pg. 189). Ed Sabey similarly testified that the gates are not always up
and that “once the sheep and cattle is gone [the gates] were hardly put up, ever....” (R.
682 pg. 271, 292). Shane Ford, an Okelberry witness, testified that the gates would be
open or closed, depending on which pasture the sheep were in. (R. 683 pg. 232). Lee
Okelberry also testified that the gates were not up at all times during the summer. (R.
683 pg. 97). Ray Okelberry testified that the sheep would be on the property from May
to June and would return at the end of September. (R. 684 pg. 69-70). Gerald Thompson
testified that sometimes the gates were open and at other times they were closed. (R. 682
pg. 244). Brandon Richins similarly testified that sometimes the gates were up and
sometimes they were not. (R. 683 pg. 12, 25). The evidence clearly supported the trial
court’s holding that the gates were intended to control the livestock and that there was no

intent to interrupt use of the road.
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C. For the Sake Of Areument, Even if the Gates Had Been Intended to
Interrupt Access. Thev were not Reasonablv Calculated to do so.

The gates present during the relevant time periods do not convey or show intent to
interrupt the public use of the roads. The gates used were wire fence gates. This type of
cate does not send a message to ““keep out.” There is a significant difference between a
wire gate on a wire fence in r<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>