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The Discretionary Function Exception to the Federal
Tort Claims Act: A Proposal for a Workable Analysis

[. INTRODUCTION

In 1946 Congress enacted the Federal Tort Claims Act (FTCA),
which provides that the federal government can be held liable in tort
“in the same manner and to the same extent as a private individual
under like circumstances.”’ In enacting the FTCA, Congress also
provided thirteen exceptions to this baseline rule.’* The most
litigated,® and one of the broadest® of these statutory excepdons, is
the discretionary function exception.® The Supreme Court created
the current test for the applicability of the discretionary function
exception in 1991 in United States v. Gaubert.® The Gaubert Court’s
test created a “strong presumption” that the discretionary function
exception applies where the governmental official has discretion to
act and the action is “susceptible to policy analysis.”” Although the
Gaubert presumption has remained the law for seventeen years, it has
been consistendy decried by commentators as applying the
discretionary functon exception too broadly and in effect swallowing
the purpose of the FTCA.® Accordingly, various commentators have
proffered a number of proposals on how to refine and narrow the

1. 28 US.C. § 2674 (2000).

2. Seeid § 2680.

3. James R Levine, Note, The Federal Tort Claims Act: A Proposal for Institurional
Reform, 100 COLUM. L. REV. 1538, 1541 {2000) (“The most gaping and frequently linigated
of the FT'CA's exceprions is the ‘discretionary function exception.”™).

4. Mark C. Niles, “Norhing bur Mischicf": The Federal Tort Claims Acr and the Scope of
Discretionnry Immunity, 54 ADMIN. L. REv. 1275, 1300 (2002} (“[W]ith the possible
exception of an express limitarion on claims arising out of inrcntional torts, the broadest and
most consequential of the FI'CA’s specific shields is the so-called ‘discretionary function
exception.”™).

5. 28 US.C. § 2680(a).

6. 499 U.S. 315 (1991).

7. Id. at 324-25. The Gaxbert Court’s analysis and the presumption it created arc
discussed further in Part L1, irfra.

8. See imfra Part [I1.E.
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BRIGHAM YOUNG UNIVERSITY LAW REVIEW [2007

application of the exception.” Similarly, several recent Ninth Circuit
decisions reveal judicial artempts to chip away at the Gawuberr
“presumption” and thus narrow the exception’s applicability."°

This Comment will discuss and compare the Ninth Circuit’s
recent approach to the discretionary function exception with both a
stricter application of the Supreme Court’s test in Gawubert and
alternatives advocated by commentators. In so doing, this analysis
will illustrate that in addition to applying the discretionary functon
exception too broadly, the Court’s current approach under Gauber:
also creates an undesirable incentive for governmental agencics to
establish ineffective regulatons in order to avoid FTCA liability.
Further, this Comment shows that neither the Ninth Circuit’s
approach nor proposed scholarly alternatives present solutions that
are both workable for courts and able to remove the incentive for
agencies to regulate ineffectively.

Idenufying the problems created by both the Court’s current
approach and other alternative approaches, this Comment proposes a
novel analytical approach based upon recognition of the incentives
the discretionary function exception creates for agencies in drafting
policies. In applying this proposed “incentive recognition” approach,
a court would undergo a two-step analysis. First, the court would
determine whether the discretionary decision was made through a
legislauve or administrative process. If so, the exception applies; if
not, the court would move to the second step to determine whether:
(1) the ofhcial taking the acton was affirmatively delegated the
authority ro use discretion in considering specific policy factors; (2)
before taking the action, the official had received training such that
she was aware of the policy factors she was to consider; and (3) at the
time of the action, the official had access to information to make
such a policy-based decision. If the government can show thar these
three cuteria are met under the second step, there is a reburtable
presumption that the discretionary function exception applies. This
proposed “incentive recognition” approach would narrow the scope
of the discretionary function exception and avoid encouraging
agency policymakers to enact inefficient policies and regulations to
avoid liability exposure. The result is a discretionary function analysis

9. Seeinfra Part IV.
10. Se¢ Soldano v. United Stares, 453 F.3d 1140 (9¢th Cir. 2006); Oberson v. U.S.
Dep’t of Agric., 441 F.3d 703 {9th Cir. 2006).
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1091] The Discretionary Function Excepiion

that is more attuned to Congress’s purpose in enacting the
discretionary function exception and the FTCA as a whole.

Part II provides an overview of the context surrounding the
passage of the FT'CA, Congress’s intent in enacting the discretionary
function exception, and the Supreme Court decisions dealing with
the exception prior to Gaubert. Part I1I provides a general overview
of the Gaubert decision and reactions to Gawubert by scholarly
commentators. Part TV discusses various alternative approaches to
the Court’s current discretionary function analysis, including the
approach adopted in several recent Ninth Circuit cases. Part IV also
discusses the issues and potential problems raised by cach of these
alternative approaches. Part V introduces this Comment’s proposed
“incentive recognition” approach and illustrates how it is similar to
and different from other alternative approaches and how it deals with
issues that other approaches do not fully address. Specifically, Part V
will show that the incendve recognidon approach provides a
workable standard without creating undesirable policy incentives.
Part VI provides a brief conclusion.

II. CONTEXTUAL BACKGROUND: CONGRESSIONAL INTENT AND
SUPREME COURT TREATMENT PRIOQR TO 1991

A. The FTCA

The FTCA was enacted by Congress in 1946."' Without such
Congressional consent to be held liable in tort, the doctrine of
sovereign immunity prevents a party from bringing a tort action
against the federal government.'? Prior to the FTCA, the only means

11. Ser Miles, supra note 4, at 1301.

12. The docirine of sovereign immunicy in American law s often considered the
American equivalent of the English common law doctrine thae “the king could do no wrong.”
See United Stares v. Clarke, 33 U.S. 436, 444 (1B34); see alio G. Michael Harz, Comment, The
Linbility of the United States Government Under the Federal Tort Claims Ace, 66 DENV, U, L.
REvV. 601, 602 {1989). Despite this general view, some commentators contend chat
considering the structural differences between American government and English monarchy,
British sovereign immunity was improperly transplanted into American law and that Supreme
Court jurisprudence immediacely prior to the FTCA recognized this and applied the doctrine
less rigidly. I4. ac 604 (“Several years prior to the adoption of the FTCA, the Supreme Court
indicated that it was backing away from strict construction in favor of 2 more liberal
interpretation of governmental immunicy waivers.”); Niles, supra note 4, at 1297 (“The
passage of the [FTCA] has been described as the culmination of a broader trend toward the
relaxation of traditioual coucepts of sovereign immunity in the United States . . . ."); see alio
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for parties to seek redress for injury caused by the government was
“through the cumbersome mechanism of private bills” issued by
Congress."* Considering that the issuing of private bills would have
been governed more by happenstance and political considerations'
than by the actual merits of a case, the government’s submission to
tort liability under the FTCA marked a landmark change.

The baseline rule in 28 U.S.C. § 2674 provides that the federal
government shall be liable in tort “in the same manner and to the
same extent as a private individual under like circumstances.”"® One
commentator suggests that the purpose of the FTCA was to relieve
Congress of the burdensome prvate bill procedure, rather than “to
open the federal government to new theories of tort liability.”"¢
Thus, Congress included thirteen exceptions to this baseline rule.
The discretionary function exception is “[tJhe most gaping and
frequently litigated of the FTCA’s exceptions.™"’

B. The Discrevionary Function Exception

The discretionary function exception shields the federal
governinent from liability for “[a]ny claim . . . based upon the
exercise or performance or the faillure to exercise or perform a

Susen Randall, Sovereign Immunity and the Uses of History, 81 NeB. L. REV, 1, 2-3 (2002)
{“The history of sovereign immunity in the United States is a history of misrakes . . . . [T]his
entrenched system of immunities owes its existence to multiple errors made by judges,
scholars, and legistators in attempting to understand our early history.”). Professor Niles
further contends that an understanding of “the [doctrine of sovercign immuniry’s] clear
incongruence with [American] governmental structure™ assists in understanding the FT'CA's
propet role. Niles, supra note 4, at 1280-96. Regardless of this theoretical “incongruence,” it
is clear that at the time the FT'CA was enacted, the overwhelmingly prevaling view was that
the govemment could anly be sued in tort if it submitted to jurisdicdon. Id. at 1289-90; s
elio Harold J. Krent, Preserving Discoretion Withowt Sacrificing  Deterrence:  Federal
Governmental Linbilivy in Tort, 38 UCLA L. REv. 871, 876 (1991) {noting congressional acts
passed in the decades prior to the FTCA that “openfed] the courthouse doors to victims of
maritime torts” by consenting to jurisdiction).

13. Krent, supra note 12, at 875-76.

14. Seeid,

15. 28 U.S.C. § 2674 (2000).

16. Donald N. Zillman, Congres, Conrts and Gevernmenr Tort Linkilivy: Reflections on
the Discretionary Function Exception to the Federal Tort Claims Act, 1989 UTaH L. REv, 687,
715 [hereinafter Reflections} (“The legislator voting for the [FTCA in] 1946 approved a
cautious transfer of government tort responsibility from Congress to the federal courts. The
goal was much more to aild Congress than to open the government to new theories of tore
liabiliry.”). Se¢e discussion fnfra notes 10306 and accompanying text.

17. Levine, supranote 3, at 1541,
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1091] The Discretionary Function Exception

discretionary function or duty on the part of a federal agency or an
employee of the Government, whether or not the discretion involved
be abused.”'® By passing this provision, it is apparent that Congress
intended for governmental actons based upon certain types of
decisions to avoid tort liability.”” Several Supreme Court cases
addressing the discretionary function exception have looked to the
FTCA'’s legislative history and have determined that in enacting the
exception “Congress wished to prevent judicial ‘second-guessing’ of
legislative and administrative decisions grounded in social, economic,
and political policy through the medium of an action in tort.”*

18. 28 U.S.C. § 2680(a). Section 2680{a) provides thar the FTCA does nor apply to
[a]ny claim based upon an act or omission of an employee of the Government,
exercising due care, in the execution of a statute or regulation, whether or not such
statute or regulation be valid, or based upon the exercise or performance or the
failure to exercise or perform a discretionary function or duty on the part of a federal
agency or an employee of the Government, whether or not the discretion involved

be abused.

19. S infra text accompanying notes 21-22.

20. Berkovitz v. United States, 486 U.S. 531, 537-39 n.4 {1988); United States v. S.A.
Empresa de Viacao Aerea Rio Grandense (Varig Airlines}, 467 U.S, 797, 813-14 (1984)
(reviewing legistative history of discretionary function exception); Dalehite v. United States,
346 U.S. 15, 27-34 {1953) {“The legislative hiscory indicates that while Congress desired to
waive the Govemment’s immunity from actions for injunes to person and property occasioned
by the tortuous conduct of its agents acting within their scope of business, it was not
contemplated that the Govermment should be subject to liability arising from acts of a
governmental nacure or function.”).

In referencing the legislative history of the discretionary function exception, Dalelnte,
Varig and Berkovirz all refer wo a paragraph of comments made by Assistant Attorney General
Francis Shea in a hearing before the House Judiciary Committee on January 29, 1942, which
was then reprinted with modifications in the Senate and House Repors on the subject.
Reflecrions, supra note 16, at 705-07. The pertinent parts of these statements provide:

[The discretionary function exception] is a highly important exception, intended to

preclude any possibilicy that the [FTCA] might be construed to authorize suir for

damages against the Government growing our of an authorized activiry, such as
flood-control or irFgation project, where no negligence on the part of any

Government agent is shown, and the only ground for suit is the contention thar the

same conduer by a pnvate individual would be tortious, or that the statuce or

regulation authorizing the project was invalid. It is also designed to preclude
application of the bill to a claim against a regulatery agency, such as the Federal

Trade Commission or the Securities and Exchange Commission, based upon an

alleged abuse of discretionary authority by an officer or employee, whether or not

negligence is alleged to have been involved. To take another example, claims based
upon an allegedly negligent exercise by the Treasury Department of the blacklisting

or freezing powers are also intended to be excepted. The [FTCA] is not intended to

authorize 1 suit for damages to test the validity of or provide a remedy on account of

such discretionary acts even though negligently performed and involving an abuse of
discretion. Nor is it desirable or intended that the constitutionality of legislation, or
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Commentators have likewise noted that the exception was intended
to serve a separation of powers function.’’ Yet in enacting the
exception, Congress did not define discretionary functon and
commentators suggest that Congress provided little concrete
guidance as to its intended scope.”? House Reports indicate that
Congress intended that regulatory actions taken by the Federal
Trade Commussion, Securitics Exchange Commission, and Treasury
Department should fall within the exception,”® and that the
exception should exclude “such common-law torts as an automobile
collision caused by the negligence of an employee of . . . [a] Federal
agency.”” Beyond the two extremes of broad ranging regulatory
actons and automobile accidents, the rask fell upon the courts to
determine the precise line where the discretionary function

the legaliry of a rule or regulation should be tested through the medium of a

damage suit for torr. However, the common-law torts of employees of regulatory

agencies would be included within che scope of the bill to the same extent as torts of
nonregulatory agencies. Thus, [the discretionary function exception is] not intended

to exclude such common-law torts as an automobile collision caused by the

negligence of an employee of the Treasury Department or other Federal agency

administering those functions.
H.R. REP. NO. 79-1287. at 56 (1946}, quoted in Dnlebire, 346 U.S. at 29 n.21.

For an overview of legisladon leading up to the enactment of the FTCA and the
legislative history discussing the discretionary function exception, see Reflections, nepra note
16, at 695-715.

21. Krent, supra note 12, at 894-906; Donald Yoo, With rhe Federal Torr Claims Act,
the Federal Government Has Waived Its Soveretgn Immunity on a Limited Basis, LA, Law,,
Eeb. 2007, at 24, 29 {“The justfication behind the rather broad scope of the discretionary
function exception is that o allow courts to adjudicare marters of administrarive discretion
would force judges to second-guess decisions of executive officers, violating the principle of
separation of powers and interfering with government processes.”).

22, Krent, suprz note 12, at 877 (“Congress plainly intended thac some agency
negligence would be exempted, but the scope of the exception was left undefined.™). Alchough
the Court looked to the lepislative history for guidance in both Dalebite and Varig,
commentators have questioned the helpfulness of the legislative history in determining che
scope of the discretionary function exception’s coverage. Se¢ id. (“The lepislative history also
does not clarify the scope of the exception.™);, Donald N. Zillman, Prorecring Discretion:
Judicial Interpretation of the Discretionary Function Exception to the Federal Tort Claims Act,
47 ME. L. REV. 365, 367 (1995) [hereinafter Protecring Discresion] (“The legislative history,
spread over several sessions of Congress, gives little . . . guidance.”). Bur see Niles, supra note
4, at 1303 (“The legislative history of the Act . . . provides valuable guidance as to what
Congress intended to shield with the discredonary function exception.™).

23. H.R_REP. NO. 79-1287, at 5-6 (1946), guoted in Dalehite, 346 U.S. ar 29 n.21; see
also Krent, supra note 12, at 877; Bruce A. Peterson & Mark E. Van Der Weide, Susceptible to
Faulty Analysis: United States v. Gaubert and the Resurvection of Federal Sovereggn Immiinity,
72 NOTRE DAME L. REV. 447, 449 (1997).

24. H.R_REPr. NO.79-1287, at 6 (1946), quoted in Dalebite, 346 U.S. ac29 n. 21.
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1091] The Discretionary Function Exception

exception’s coverage ends. Thus, although the exception is statutory
in nature, its scope and application have been, in large part, a judicial
determination.?®

C. Judicial Interpretations of the Discretionary Function Exception

1. Dalehite v. United Srtates

The Supreme Court’s first treatment of the discretionary
function exception came in 1953 with Dalehite v. United States?
Dalelnte involved injuries incurred when two ships in Texas City
harbor containing fertilizer with an ammonium nitrate base caught
fire and caused extensive injuries.”” Because the federal government
was overseeing the manufacture and shipment of the fertilizer,” it
was sued under the FTCA for negligence. Dalehite claimed that the
government was negligent in (1) “drafting and adopting the ferrilizer
export plan as a whole,” (2) manufacturing the ferulizer, and (3)
loading the ship.” The Court held that that the discretionary
function exception barred all of these claims.*

The Court began its analysis with an extensive review of the
legislative history, determining that Congress did not intend to
prevent liability for “common-law torts” such as a government
employee’s negligence in operating a vehicle’® on the one hand but
intended to prevent tort suits brought to rtest the legality of
legislative or administrative actions such as federal fund
expenditure.’ The Court then held that “the cabinet-level decision
to institute the fernlizer export program was a discretionary act”

25. Sec Niles, supra note 4, at 1303 (“The primary problem for cournts asked 1o apply
the [discretionary function exception] has been coming up with a definition of “discretionary . .
.

26. 346 U.S. 15 (1953).

27. Id.av 22-23. As g result of the fre, “[bJoth ships exploded and much of the ciry was
leveled and many people killed.” Id. at 23. Henry Dalchite’s case was a test case for hundreds
of ather claims. Id. at 17,

28. Id at 17-22. The fertilizer was 1o be sent to aid countries devastated by World War
II. Fd. at 19.

29, Id at 23-24.

30, Id. at24.

31. Id ac28.

32. M at 27 {(citing Hearing on H.R. 5373 and H.R. 6463 Before the H. Comm. on the
Judiciary, 77th Cong. 29 (1942) (statement of Francis M. Shea, Assistant Actorney General,
United States of America)).
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protected under the exception.*® Similarly, the Court held that the
exception barred the other two claims regarding the manufacture
and shipping of the fertilizer, reasoning that these activities were
done according to a “basic ‘Plan’” that had been created through a
proper exercise of the relevant governmental officer’s discretion.*
Essendally, the Dalehite Court decided that the discretionary
funcrion exception applies to (1) any planning-level action with
which “there is room for policy judgment” and (2) any operational-
level action raken pursuant to a planning-level directive, Although
the Dalehite Court clearly set out that these types of actions are
within the scope of the discretionary function exception, the Courr
did not determine what types of actions are not covered by the
exception. Specifically, the court stated that “[i]t is unnecessary to
define, apart from this case, precisely where discretion ends.”*

2. Indian Towing Co. v. United States

In its 1955 decision Indian Towing Co. v. United States, the
Court reaffirmed Dalehite’s planning/operational distinction rather
than adopting an analysis that would consider whether the action at
issue was part of a “uniquely governmental function.”” The Court
rejected the government’s proposed “uniquely governmental
function analysis” because it “would . . . push . . . courts into the
‘non-governmental’-‘governmental’ quagmire that has long plagued
the law of municipal corporations.”® In sum, Indian Towing
rejected as unworkable a discretionary function analysis based on
determining whether the action at issue involves a “uniquely

33. Id. at37.
34. Id. at 37-39. The Court found there was no liability for negligently creating the
plan because “[t]he decisions . . . werc all responsibly made at a planning rather than

operational level and involved considerations more or less important to the pracricabilicy of the
Government’s fertitizer program.” fd. at 42.

35. Id. ar 35,

36. 350 U.S. 61 (1955).

37, Id. at64.

38. I4.at 64-65. The Cour states that “[a] comparative study of the cases fdealing with
the non-govemmental /govemmential distincdon in municipal law] in the forty-eight States will
disclose an irreconcitable conflict.™ fd. at 65. At issue in Indian Towing was whether the
excepiion barred a claim that the government negligently failed to maintain a lighthouse. fd. at
62-63. Although maintaining the lighthouse was an operational level activity, the government
contended that the claim was nonetheless barred because the activity was a “uniquely
governmenzal function.” fd. at 64.
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1091] The Discretionary Function Exception

governmental function” or not” In so doing, Indian Towing
aftirmed Dalehite’s analysis distinguishing between planning and
operational level actions. Despite less-than-perfect adherence by
lower courts,”® the Dalebite planning/operational distinction,
affirmed by Indian Towing, remained the Supreme Court’s test for
some thirty years until 1984.

3. United States v. Varig

In its 1984 decision, United States v. S.A. Empresa de Viacao
Aerea Rio Grandense (Varig Airlines),* the Supreme Court again
considered what types of actions are properly characterized
“discretionary functions,” and in so doing shifted the focus away
from Dalebite’s planning/operational analysis. Varig involved claims
against the Federal Aviadon Administration (FAA)*? under the
FTCA for negligendy inspecting and granting “airworthiness
certificates” on two airplanes that were not manufactured according
to FAA regulations *?

At issue was the “spot-check” inspection procedure the FAA had
implemented to grant airworthiness certificates for aircraft.** This
procedure directed FAA inspectors to use discredon in conducting a
less detailed inspection on aircraft manufactured by “[e]xperienced
manufacturers having previously demonstrated the acceptability of

39. Id at 65-66.

40. Krent, supra note 12, at 880 {noting that “lower courts applied the planning versus
operations level distinction, with varying emphases” and that che “approach received much
criticism from commentators™).

41. 467 US. 797 (1984).

42. Some of the actions at issue in Varig were acrually raken by the Civil Acronautics
Agency (CAA}, the predecessor to the FAA. Likewise, some of the regulations at issue in Varjg
were actually CAA regulations. Sze £d. at 800, 817-18. For the sake of simplicity, however, this
Comment explains all these actions and regulations as if they were by the FAA.

43. I4. at 799-803. Varig was the consolidation of two separate actions. The first
involved a fire that started in one of the aft lavatories of a Boeing 707, causing “124 of the 135
persons on board [to die] from asphyxiation or the effects of toxic gases produced by the fire.”
Id. at BOO. The claimants contended that the fire started in the lavarory’s trash receptacle—
which was allegedly not made of fire proof material in violation of regulation. fd. ar 800-01.
The secend action involved a fire caused by a “gasoline-burning cabin heater” in an air taxi,
which killed all four persons aboard. fd. at 802. Again, the claimants® argument was that the
“installation [of the heater] did not comply with applicable FAA regulations™ and thus “the
Government was negligent in certifying [the] installation.” fd, at 803.

44. id at 817 (quoting CAA MANUAL OF PROCEDURE § .330).
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their quality control and inspection competence.” The Court held
that the discretionary function exception applied to both (1) “the
FAA’s decision to implement the ‘spot-check’ system of compliance
review” and (2) “the applicarion of that ‘spot-check’ system to the
particular aircraft involved in these cases.”®

In doing so, the Court turned away from the Dalebite Court’s
focus on the planning/operational distnction, noting that “it is the
nature of the conduct, rather than the status of the actor, that governs
whether the discretionary funcdon excepron applies in a given
case.” The Court observed that Congress’s intent in enacting the
exception was to “prevent judicial ‘second-guessing’ of policy
decisions made by other branches of the government.** Based on this
policy, the Court concluded that the FAA’s decision to implement
the “spot-check” program fell within the scope of the exception
because to hold otherwise “would require the courts to ‘second-
guess’ the [policy] judgments of an agency exercising its regulatory
funcdon.” The Court further held that the FAA employees’
application of the “spot-check” program in these cases was “in
accordance with agency direcnves,” and thus “protected by the
discretionary function exception as well.”®°

Like Dalehite, Varig provides little guidance as to when the
discretionary function excepton should not apply. Specifically, the
Court found it “unnecessary—and indeed impossible—to define
with precision every contour of the discrenonary funcuon
exception.”' However, by narrowing in on the “nature of the
conduct,” rather than the planning/operational level distincrion

45. Id. (quoting CAA MANUAL OF PROCEDURE § .330).

46, Id. at 819 {emphasis added).

47. Id. at 813 (emphasis added). In prociaiming this focus on the “nature of the
conduct,” the Court says nothing to the fact that this may conflicc with the
planning /operational level distinction applied in Dalebite. Rather, the Variy Court supports
this proposition with language from Dalehite, stating that “the cxception covers ‘{n]ot only
agencies of government . . . but all employees exercising discretion.”” Id. {quoting United
States v. Dalchite, 346 U.5. 15, 33 (1953)); see alve William P. Kratzke, The Supreme Court’s
Recent Overbanl of the Discretiongry Funchion Exception to the Federal Tort Claims Act, 7
ADMIN. L.J. AM. U. 1, 13 {1993} (noring thar the Varig Court “never noted the level at
which inspection decisions were made, whether planning or operational™).

48. Varyg, 467 US.ac 814,

49, Id. at 820.

50. Id

51. Id. at 813.

52. Id
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1091] The Discretionary Function Exception

articulated in Dalebite, the Varig Court clarified the focus of the
analysis, Moreover, Varig clearly approved of the exception’s
application to an area not explicitly covered in Dalehire’s holding—
discretionary action taken at the operational level pursuant to a
planning-level directive.® In other words, Varig expressly affirmed
that when discredon is delegated to lower-level employees via
policymaking-level action (such as writing FAA regulations), the
actions of the lower-level employees become discretionary
functions.* Beyond this, however, the Varig Court left little
guidance for courts handling future discretionary function exception
cases.

4. Berkovitz v. United States

Four years after Varig, the Supreme Court decided Berkoviiz v.
United States,” and in so doing articulated a more definite rule
regarding the scope of the discretionary function exception.®
Berkovitz addressed whether several claims relating to the alleged
negligence of two government agencies® in regulating polio vaccines
should be summarily dismissed as barred by the discretionary
function exception.” Plaintiffs claimed that the government (1)
violated federal law “in issuing a license to [the manufacturer of the
polio vaccine]” and (2) violated regulations “in approving the release
of the particular lot of [the wvaccine] that contained Kevan

53. Recall that Dalehite held the exception covered (1) discretionary decisions made at
the planning level and (2) actions of operational-leve]l employees pursuant to mandatory
planning:-level directives. Sez supgra text accompanying notes 33-34, The Varig holding,
however, addressed facts not at issue in Dalebite and thus made clear that the exception’s scope
includes discredonary action taken at the operational level pursuant to a planning-level
directive authorizing the use of the discredon. Varig, 467 U.S. at 820 (upholding the
operational level implementation of “spot-check™ procedures created at the planning level).

54. Asdiscussed nfia Part IV.B.1, one proposed scholarly approach would exclude such
actions from the discretionary function exception.

55. 486 U.S. 531 (1988).

56. Id. at 536; cf Reffeceions, supra note 16, at 689 (“Varig and Berkovirz provide
structure te discretionary function law at a time when it is badly needed. ™).

57. The claims in Berkovirz alleged negligent action by both the Division of Biclogic
Standards and the Food and Drug Administration. Berkovitz, 486 1.8, ag 533,

58. Id at 533-34. The government moved for dismissal “for lack of subject-matter
jurisdiction on the ground that the agency actions fell within the discretionary function
exception.” Id. ar 533, The district court denied the motion and the court of appeals reversed.
Id ar 533-34.
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Berkovitz’s dose.”

Apparently the alleged actions involved in both claims occurred
at the operational level, although the Court did not focus on this
in conducting its analysis. Rather, the Court laid out a two-
pronged framework for addressing the scope of the discretionary
function exception. Drawing upon Varyy's reasoning that “it is
the nature of the conduct” that matters, the Berkovitz Court
stated that “a court must first consider whether the acuon is a
matter of choice for the acting employee.”®® With regard to this
first prong, the Court explained that the “exception will not
apply when a federal statute, regulation, or policy specifically
prescribes a course of action for an employee to follow.” Thus,
under the Berkovitz test, the analysis stops if the court finds a
“statute, regulation, or policy [that] specifically prescribes” the
employee’s “course of action.” In the absence of a mandatory
course of action, under the second prong, “[the] court musr
determine whether [the employee’s] judgment is of the kind that
the discretionary function exception was designed to shield.”® In
explaining how this second prong of the test should be applied,
the Berkovitz Court quoted Varig’s observaton that Congress’s
intent in enacting the exception was “to ‘prevent judicial

“second-guessing” of legislative and administrative decisions

grounded in social, economic, and political policy . . . 7%

Accordingly, the Berkovitz Court concluded that the exception

“protects only governmental actions and decisions based on

considerations of public policy.”*® Thus, the fact that the agency

actor actually took into account public policy factors is key under
the second step in Berkopitz.

In addressing whether the exception bars the plaintffs’ claim that
the agency violated federal law in issuing the license, the Courr
reasoned that this claim could be read several different ways. The
Court held that if the claim was that the government issued the

59. Id. at 539-40.

60. Id. at 536 (cmphasis added) {quoting United Scates v. S.A. Empresa de Viacao
Acrea Rio Grandense (Varig Airlines), 467 U.S. 797, 813 (1984)).

6l. Id.

62. Id.

63. Id.

64. Id. at 536-37 (quoting Varig, 467 U.S. ar 814).

65. Id. at 537.
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license “either without determining whether the vaccine complied
with regulatory standards or after determining that the vaccine failed
to comply, the discretionary funcrion exception does not bar the
claim.”® The Court reasoned that, under the first prong of its test,
the exception would not apply to such a claim because “[t]he agency
ha[d] no discretion to deviate from . . . mandated procedure.”

However, if the claim was that the agency determined thar the
vaccine “complied with regulatory standards, but that the
determination was incorrect,” the Court held that the exception
would have applied only if the officials who made the determination
“permissibly exercised policy choice” in doing so. The Court
remanded on the issue of whether this was a policy-based decision.®®
Thus, the applicability of the exception turned on whether the
determination “involve[d] the application of objective scientific
standards” or whether it “incorporate[d] considerable ‘policy
judgment.””®

As for the plaintiffs’ second claim that the government violated
regulations in approving the parucular lot of the vaccine, the Court
held that the facts the plaintiffs alleged were sufficient to prove that
the discretionary function exception did not apply.”® Specifically, the
plaintiffs alleged that the government violated mandatory
regulations, such thar, under the first prong of the test, the
discretionary function exception would not apply to bar the claim.”!

The Berkovitz Court’s two-pronged test provided a more
concrete framework for applying Varig’s “nature of the action”
analysis. By articulading its two-pronged test, the Berkovizz Courr,
unlike the Varig and Dalekite Courts, provided a workable test that
could be used in a variety of situations to determine when the
discretionary function should not apply. Specifically, the
discredonary function would not apply if (1) the official’s action
violated a mandarory directive or (2) if the action was not “based on
considerations of public policy.””?> The Berkovitz Court’s holding

66. Id. at 544,

67. Id.

68. Id. ar 545. The Court specifically stated ¢he issue on remand as whether
“agency officials appropriately exercise policy judgment in determining that a vaccine
product complies with the relevant safety standards.” Fd.

89. 14

70, Id. at 547,

71. Id.

72. Id. at 536-37.
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“further distanced itself” from the Dalehite planning/operational
distinction,”? and thus affirmed Varig’s focus on the “nature of the
action.” Although the framework articulated in Berkovizz is workable
for courts, it is nonetheless undesirable because, as discussed below,
it encourages agency policymakers to regulate inefficiently.

II1. GAUBERT V. UNITED STATES: THE CURRENT APPROACH AND
ITS PROBLEMATIC “PRESUMPTION”

The current Supreme Court test for the discretionary function
was articulated in 1991 in United States v. Gaubert. This Part first
reviews the Court’s decision in Gauberr. It then considers
commentators’ reactions to Ganbert, including an explanation of
how the Court’s approach creates bad policy incentives for
governmental agencies seeking to avoid liability under the FTCA.

A. Overview: Gaubert v. United States

The Supreme Courr’s most recent decision dealing with the
discretionary function exception, Gaubert v. United States]* also
provides the most bright-line test for determining when the
exception applies. In Gaubert, the Court considered whether actions
taken by the Federal Home Loan Bank Board (FHLBB), a federal
agency, in supervising a savings and loan association, fell within the
scope of the discretionary function exception.” The Courr held that
the exception covered FHLLB’s conduct and that it was not subject
to suit.”®

The Gaunbert Court affirmed that the Berkovitz Court’s two-
pronged test set out the proper framework for discretionary funcrion
analysis. In doing so, the Court more explicitly rejected Dalehite’s
distinction berween operational and planning-level actions.”

73. Kratzke, sujra note 47, at 14 (“In Berkovitz v. United States the Supreme Court
further distanced itself from the planning/operation dichotomy of Dalebite by again ignoring
i.m).

74, 499 U.S. 315 (1991).

75. Id.ac318-19.

76. Id.ac319.

77. Id. at 323. Specifically, the Court reasoned:

Where Congress has delegated the authority . . . to implement the general

provisions of a regulatory statute and to issue regulations to that end, there is no

doubt that planning-level decisions establishing programs are protected by the
discretionary function exception, as is the promulgation of regulations by which the
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However, the Gawbert Court fundamentally changed the second
prong of the Berkovitz test by setting out the following rule: where
“a regulation allows the employee discretion, the very existence of
the regulation creates a strong presumption that a discretionary act
authorized by the regulation involves consideration of the same policies
which led to the promulgation of the regulations.”® The Court
further explained this “presumpton” by stating that “[w]hen
established governmental policy, as expressed or implied by statute,
regulation, or agency guidelines, allows a Government agent to
excrcise discretion, it must be presumed that the agent’s acts are
grounded in policy when exercising that discretion.”””

The Court explained that in order for a plaintiff’s “complaint to
survive a motion to dismiss, it must allege facts which would support
a finding that the challenged actions are not the kind of conduct thar
can be said to be grounded in the policy of the regulatory regime.”®
The Court further explained that “[t}he focus of the inquiry is not
on the agent’s subjectve intent in exercising the discretion conferred
. .., but on the natxre of the actons taken and on whether they are
susceptible to policy analysis.” Under the Ganbert Court’s analysis,
focusing on the nature of the action, a plaintiff must make a showing
that (1) the action in question was in violation of a mandatory
statute, regulation, or policy; or (2) that if the actor had a choice in
how he acted, the choice was not “susceptible to policy analysis” in
order to survive a moton to dismiss under the discretionary function
exception.™

While the Gawnbert majority relied on the nature of the action
rather than the status of the actor (planning or operational level) to

agencies are to carty out the programs. In addition, the actions of Govermment

agents invalving the necessary element of choice and grounded in social, economic,

or political goals of the statute and regulations are protected.

Id.

78. Id. at 324 (emphasis added).

79. 1.

80. Id. atr 324-25.

81. Jd. at 325 (emphasis added).

82. Sec id. at 322, 325. For a lucid explanation of how the Gaubert test applies to
particular facts see Andrea A. Curcio, Civil Claims for Uncivilized Aces: Filing Suit Against the
Government for American Indian Boarding School Abuses, 4 HASTINGS RACE & POVERTY L.
45, 101-03 (2006) (illustrating how the Gaubery rest would apply in suits relating ro abuses at
government-run Indian boarding schools).
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determine whether the exception applies,”® Justice Scalia, in his
concurrence, opined “that there [was] something to the planning vs.
operational dichotomy,”® and thus the dichotomy should play some
part in the determination of whether the excepton applies. Justice
Scalia argued “that the level at which the decision i1s made is often
relevant to the discretionary funcuon inquiry, since the answer to
that inquiry turns on both the subject matter and the office of the
decisionmaker.”® Applying this consideration to the question of
whether a governmental employee that has been delegated the
authority to make a policy-based decision should be presumed to
make the decision based upon policy factors, Justice Scalia argued
that the strength of the presumption should vary depending on the
level of the actor. Specifically, he stated “the higher the
policymaking-level, the stronger the presumption.”® Nonetheless,
the Gaubert majority’s analysis appears to completely put Dalebite’s
planning /operational distinction to rest.%’

Rather than focusing on the status of the actor or the type of
deliberation conducted before the decision, the Gaubest majority’s
analysis narrows in on the narre of the decision. If the action is
made pursuant o a non-mandatory policy or regulation and
suscepuble to policy considerations, it falls within the excepton’s
scope; the status of the actor or the process involved is essenually
irrelevant.

83, Ganberr, 499 U.S. ac 325.
84. [Id.ar 335 (Scalia, J., concurrng).
85. I4. Justice Scalia further explins:
In my view a choice is shielded from liability by the discretionary function exception
if the choice is, under the particular circumscances, one that ought to be informed
by considerations of social, economic, or political policy and is made by an officer
whose official responstibilities include assessment of those considerations.
I4. Justice Scalia provides the following example of when the position of the employee
taking the action would be relevant in determining if the discretionary funcrion applies;
Ordinarily, an employee working at the operationa] level is not responsible for policy
decisions, even though policy considerations may be highly relevant to his actions,
The dock fereman’s decision to store bags of fertilizer in a highly compact fashion is
not protected by this exception because, even if he carefully calculared
considerations of cost 1o the Government vs. safery, it was not his responsibility to
ponder such things; the Secretary of Agriculture’s decision to the same effect is
protected, because weighing those considerations is his rask.
Id.at 335-36.
86. Id. ac 337 (Scalia, ]., concurring).
R7. Jd.ax 325 {majority opinion} {“Discretionary conduct is not confined to the policy
or planning level.™); see nlso Krazike, swpra note 47, at 19-20,
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B. Reactions to Gaubert

Before the Court decided Gaubert, a number of commentators
contended that Berkovitz’s two-pronged test applied the
discretionary function exception too broadly.*® The Gaubert Court’s
affirmation of the Berkovitz two-pronged test and additon of the
“presumption” has similarly invoked scholarly criticism and proposals
for change.® Over the past decade and a half, scholars have assailed
Gaubert for a number of reasons. The various rationales for
criticizing Gawubert fall into three rough categorices: (1) the approach
is inequitable for tort plaintiffs; (2) the approach goes against
Congress’s intent in including the exception in the FT'CA; and (3)
the government is neither properly deterred from committing torts
nor has an incentive to regulate effectively in order to avoid tort
liability. Despite these criticisms, other commentators have praised
Gauberr for establishing a clear, workable standard.®® Thus, in
addition to discussing the negative commentaty Gaubert has
received, this Subpart will also discuss how Gawubert creates a
workable and predictable standard.”

88. Se, eg., Harz, mupro note 12, at 617-18; Krent, seprg note 12, at 873 (“The
cxception . . . should be applied . . . only when other forces adequately constrain government
actions.™). But see David S. Fishback & Gail Killefer, The Discretionnry Function Exception to
the Federal Tort Claimss Act: Dalehite ro Varig fo Berkovitz, 25 IDAHO L. REV. 291, 328
{1989} (arguing that post- Varig cases “sct[] forth a sensible framework, rooted firmly in
congressional intent™).

89. See, eg., John W. Bagby & Gary L. Gittings, The Elyrive Discretionary Function
Exceprion from Government Tort Linbility: The Narrowing Scope of Federal Liability, 30 AM,
Bus. L.J. 223, 254-58 (1992) (advocating an approach that would result in a narrower
application of the exception); Amy M. Hackman, Comment, The Discretionary Function
Exceprion to the Federal Tore Claims Ace: How Much It Enongh?, 19 CaMPBELL L. REv. 411,
42644 (1997), Harold [. Krent, Reconceprnnlizing Sovereign Immunity, 45 VAND. L. REV.
1529, 1549-51 {1992} [hercinaficr Soveriegn Imsmunity]; Niles, supra note 4, at 1334;
Peterson & Van Der Weide, sepra note 23, at 4657 3; see also Leving, mipra note 3, at 1547
{“There is wide scholarly agreement on the hilings of the FI'CA caused by the discretionary
function exception.”}. Bur see Protecting Discretion, mpra note 22, ar 386-88 (noung positive
aspects of the Gaubert approach).

90. Sece Protecting Diserecion, supra note 212, at 388; Grover Glenn Hankins, The Federal
Tort Claims Act: A Smooth Stone for the Sling, 31 Gonz. L. REV. 27, 4547 (1995); ¢f. Mote,
Government Tort Liabiliy, 111 Harv. L. REV. 2009, 2012 (1998) {“Although the
[discredionary funcuon] exception has proven difficult to apply, the most recent Supreme
Court cases | Berkovirz and Ganberr] have created a owo-part test for discretionary acts . .. .7).

91. This Parr focuses primarily on the criticism or praise scholars have given Ganbere.
For a federal circuit-by-circuit analysis of how federal courts dealt with cases after Gasbert, sec
Hackman, supra note 89, at 426—44.
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1. Gaubert unfarr for plaintiffs

Some commentators have contended that Gawnbert’s addition of
the “presumption” to the Berkovitz two-pronged test created an
unfairly high hurdle for plaintiffs to overcome in order to bring an
FTCA claim against the government. Specifically, many contend that
the Supreme Court’s current approach unfairly leaves an injured
party without a remedy simply because the injury was caused by a
government actor—even if that actor was acting in a role analogous
to a private party.” Specifically, one study observed that in the years
between Berkovitz and Gaubert, plaintiffs “prevailed on at least one
discretionary function claim” 43% of the time.”® However, in the
three years immediately following Ganbert, plainufts prevailed on at
least one such claim only 23% of the time.’* The researchers
determined that the Gawubert “presumption” requiring that a
decision be only “suscepuble to pohcy analysns was the principal
cause of this decrease in plaintiff success.”

Another commentator contended that the Gawnbert presumption
is detrimental to plaintiffs for two reasons.’® First, “it allows
[government] attorneys to drastically limit the time and
resources” expended before cases are dismissed, thus removing “the .

incentives [caused by litigation and discovery costs] the
government will have to setde a case.”” Second, the Gaubert
presumption severely limits the type of showing a plaintiff can make
to avoid summary judgment dismissal.”®

92. See Niles, supra note 4, at 1279 (contending that the current interpreration of the

discretionary function exception was so restrictive that the federal government's “tort liability .
.is . . . essentially identical to that applicable before the [FT'CA] was passed”}; Peterson &

V:Ln Der Weide, swpra note 23, at 468—69 (noting a number of post-Gaubert cases that were
dismissed under the discretionary funcrion exception involving “issues one would think the
courts were well-equipped to handle™); see alse Hackman, swpra note 89, at 411-12.

93. Peterson & Van Der Weide, supra note 23, ac 465-66.

94, I4. ar 466,

95. Id ar 465-73.

96. Niles, supra note 4, ar 1330-31.

97. Id at 1330.

98. Id.at 1330-31. Professor Niles explained:

Since the government need not make any factual showing, but must merely identify

some policy issue that relates, or could conceivably relate, to the challenged actiou,

the only option available to the phintiff is to counter that argument by showing that

the policy identified has no connection to the action.
Id. ar 1330.
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In contrast to these contentons that Gaubert places too great of
a burden on plainaffs, one commentator has argued that the Court’s
approach after Gaumbert and Berkovitz is more favorable o plaintiffs
than the Court’s prior analyses.” Specifically, this scholar has
contended that the Court’s current approach favors plaintffs because
it clearly excludes actons that violate a mandarory statute,
regulation, or policy from the discretonary function exception’s
scope.'® This commentator took the view that this is a “formidable
and compelling exclusion” from the exception’s scope.'” Despite
this view that certain aspects of the current approach may favor
plainaffs in certain situations, the prevailing view from commentators
is that the Court’s approach discretionary function exception after
Gaubert unduly burdens plaintiffs suing the government under the
FTCA.'*

2. Gaubert goes against congressional intent in passing the FICA as a
whole

From the FTCA’s language, which submits the federal
government to tort liability “in the same manner and to the same
extent as a private individual under like circumstances,”'® it is
apparent that Congress intended courts to determine the federal
government’s liability for at least some of the negligent acts of its
employees.!** Some courts have reasoned that Congress included the
discretionary function exception in the FTCA to keep the judiciary
from “second-guessing” the policy-based decisions of other branches
of government.'” The legislative history supports these views of

99. Hankins, swpra note 90, at 4547,

100. Id. at 46 (“The Court in Berkovirz isclated a formidable and compelling exclusion ro
the protection afforded by the discretionary function shield; specifically, it stated chat the
failure to follow a course of action expressly mandated by federal statute, regulation, or policy
does not constitute a discretionary act.™}). Although this commentary notes that a benefit to
the plaintiffs is derived from Berkovirz, the amticle, published four years after Ganbert, docs not
indicate that Gaubert changed this benefit to plaintiffs.

101. Id

102. See Levine, supranote 3, at 1547 (noting that “there is wide scholarly agreement on
the failings of the FTCA caused by the discretionary function exception™ and citing sources).

103. 28 U.S.C. § 2674 (2000).

104. See Niles, supra note 4, at 1299 {“This language served as a clear repudiation of the
traditional absolutist concept of sovereign immunity, and was motivated by the notion that
justice required that private citizens be given access to court-ordered compensation for the
harms caused by the negligent acts of an ever-expanding federal govemment.™).

105. See United States v. S.A. Empresa de Viacao Aerea Rio Grandense (Vadg Airdines),
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congressional intent.'®

Some have argued, however, that Ganbert gives the discretionary
function exception a much broader effecr than Congress
contemplated or intended, and thus Gauberz effectively undermines
the purposes of the FTCA.'” For example, one scholar has noted
that Ganbert undermines Congress’s intent in passing the FTCA and
essentially reinstates the doctrine of sovereign immunity:

The primary motvation for passage of the FTCA was the
acknowledgment that there was no justification for a formal
limitation on the lability of the federal government for run-of-the-
mill torts commirted by its employees. Gawubert’'s procedural and
substantve limitations on this liability amounts to a veritable
reassertion of this discarded limitation.'®

In addition to this scholarly criticism, federal judges in dissenting
and concurring opinions have also expressed the view that the
Court’s broad applicadon of the exception does not line up with
Congress’s intent in passing ir.'%

467 U.5. 797, 813-14 (1984); see also supra notre 21 and accompanying text.

106. See supra note 22 and accompanying text. But see Stephen Breyer, On the Uses of
Legistative History in Interpreting Statutes, 65 5. CAL. L. REV. 845, 874 (1992) (warning
against over-reliance on legislative history).

107. See Niles, sepra note 4, at 1353 (“[Tlhe Supreme Court’s current interpretation of
the exception expands the provision’s limirations well beyond their intended scope . . . ."); see
also Harz, supra note 12, at 616-17 {arguing that the Tenth Circuit’s application of the
exception in the Berkovitz era undermines the FTCA’s purposes).

108. Niles, swpra note 4, at 1334; see ofso Peterson & Van Der Weide, supra note 23, at
448-53 (contending that Gawbert goes against the FTCA’s legislative intent and prior
precedent).

109, See Roscbush v. United Seates, 119 F.3d 438, 444 (6th Cir. 1997) {Merri, J.,
dissenting) (*Our Court’s decision in this case means that the discretionary function exception
has swallowed, digested and excreted the liabiliry-creating sections of the Federal Tort Claims
Act. It decimates the Act.”); Allen v. United Scates, 816 F.2d 1417, 1424-25 (10th Cir.
1987} (McKay, J., concurring). In 1987 Judge McKay opined the following:

It undoubtedly will come as a surprise to many that two hundred years after we

threw out King George 1II, the rule that “the king can do no wrong” still prevails at

the federal level in all but the most trivial of matters. After the passage of the Federal

Ton Claims Act, many people, as well as the lower federal courts, assumed that the

old governmental immunicy from responsibility for negligent conduct that injures

individual citizens was gone. Many endorsed what appeared to be the FTCA's policy

that if the citizens at farge benefited from a government program, that collective
citizenry, not the isolated individual injured by the negligent conduct of the
program, would bear the economic burden of that injury. This case dramatically
illustrates that, as interpreted by the Supreme Court in { Varig], the FTCA {and for
that matter Congress® injunction that a program be carried ourt safely) is largely a
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Conversely, others have argued that a broad application of the
discretionary function exception under Gawubert best effectuates
Congress’s intent in passing the FT'CA. Specifically, one commentary
notes that “[c]he legislator voting for the [FTCA in 1946] approved
a cautious transfer of government tort responsibility from Congress
[through private bills] to federal courtsf,] . . . [rather] than to open
the federal government to new theories of tort liabilicy.”''® In light
of this view, the arricle argues that because the majority of private
bills prior to the FT'CA were for mortor vehicle accidents caused by a
government driver and granted awards of $5000 or less,'!! the
government’s liability under the FTCA should be similar in scope.'?

Considering this view, the best way to align the courts with
Congress’s intent in passing the FI'CA, may be a broader reading of
the discretionary function exception that protects the government
from extensive liability arising from its regulatory activities. One
could assert that Gaubert’s broad applicaton of the discretionary
function exception accomplishes such a result. However, this
argument ignores the fact that the Court’s current approach may
also have the effect of barring many of the types of claims that a
plaintiff could have brought through a private bill prior to 1946.''?

3. Gaubert creates incentives for undesirable agency actions

In additon to arguments that the Gaubert approach to the

false promise in all but “fender benders™ and perhaps some cases involving medical
malpractice by government doctors.
Id. (ciration omitted).

110. Reflections, supra note 16, at 715,

111, This scholar notes that of the 162 private bills passcd by Congress in 1940 and
1941, “[o]ne hundred and ten . . . redressed injuries caused by govemment drivers™ and “the
vast majority of the bills granted awards of $5000 or less.” Id. at 713-14.

112, Seeid.ac 713-15.

113. For example, even prior to Gatelert, the Tenth Circuit in Flynn v. United States, 902
F.2d 1524 (10ch Cir. 1990), applied the exception broadly to bar a claim thar Navional Park
Service Rangers caused an accident by negligently using the emergency lights en their vehicles.
Id. at 153031, The court reached the conclusion that “[t]here being no fixed standards for
training or use of emergency vehicles, the conduct of the federal employees falls within the
discretionary function of the FTCA.” Id. at 1531. The view of the legislative history discussed
above indicates thac the 1946 Congress would not have intended the discretionary function
exception to bar this type of simple tort claim. Furthermore, Fiynn comes very close to barring
suits for “negligence in the operation of vehicles,” something the Supreme Court in Dalekite
made clear was not within the scope of the exception. Dalehite v. United Staces, 346 U.S. 15,
28 {1953). For a discussion of Flynn, see Soverign Immunity, supra note 89, at 1550.
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discrerionary function is unfair and goes against congressional intent,
other commentators have viewed such a broad application of the
exception as having negative public policy implications,'™*
Specifically, one scholar noted that the possibility of tort liability
“serve[s] to deter government officials from future negligent
conduct” and thus the exception should only apply in situatious
where “the administrative and political process” effectively deter the
governmental agent from acting negligendy.!”” This scholar
contended that the standard the Supreme Court set out in Berkovitz
and Gaubert applies the discredonary function exception to actons
where the administradve or politcal processes do not effectively
deter negligent action, and it thus applies the exception roo
broadly.!

Additionally, the approach under Berkovitz and Gaubert
inadvertently creates an incentive for agency policymakers to delegare
discretonary decistons to lower-level employees, even if providing
the employees with mandatory directives would more effecrvely
manage the agency. Because under Berkovitz and Gaunbert “the
discretionary function exception will not apply when a federal
statute, regulation or policy specifically prescribes a course of action

114. See Bagby & Gittings, supra note 89, at 287; Krent, supra note 12, at 886-92; ser
alse Barry R. Goldman, Note, Can the King Do No Wrong? A New Look ar the Discrerionary
Function Excepiton to the Federal Tort Claims Act, 26 Ga. L. REv. 837, 857 (1992).
115. Krent, su#pra note 12, at 886-87. Professor Krent's proposed remedy is discussed in
greater detail énfra Part IV.B.1; see also Goldman, swpra note 114, at 857 (“Governmental
liability could decer the negligent conduct of federal employees in the same way liabiliry deters
prvate individual or corporate negligence. Even though government agents are not held
personally liable in FT'CA actions, the threat of a tort judgment against the government based
on respondeat superior might nevertheless reduce negligent conduct.™).
116. The article in which Professor Krent fully laid out this “detemence” function
argument was published in 1991, less than one month after Gaubert, and only very brielly
mentions Gawberr in a footnote. Sez Krent, supra note 12, at 882 n.57 {explaining thar
Gaubert was issued as Professor Krent’s article “went to press™). In his 1991 anticle, Professor
Krent contended that Berkevirz applied the discrerionary function exception too broadly. Id. at
§90-91. In an article published the following year, Professor Krent affirmed that the exception
is applied too broadly after Gauberr as well. See Sovereign Immunity, supra note 89, at 1549-
51.
The nexus berween the challenged acrions and purposeful government policy is
simply too atrenuated, and even if the employees’ decision was ‘susceptible to policy
analysis,” no internal checks safeguard the challenged govermmental action, . . .
{TThe benefits from judicial review in such contexts are likely 10 ourweigh the harm
to majoritarian governance.

Id. ac 1550,
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for an employee to follow,”"!” the agency has an incentive to provide
its employees with discretionary directives and thus avoid exposure
to tort liability.'"® For instance, in the absence of discretionary
function exception concerns, planning-level officials for the U.S.
Forest Service may believe that certain mandatory directives to
lower-level employees regarding road maintenance and sign
placement would best manage the forests to promote safe
transportation and other agency goals. However, when viewed in
light of the fact that creating a mandatory policy exposes the agency
to FTCA liability, agency planners may opt to make directives
discretionary. The result would be sacrificing a degree of safety and
efficiency in order to bring actions within the scope of the
discretionary function exception.

Two commentators have explained that under the Court’s
current approach “lower-level regulators might be routinely charged
to consider the ‘practical’ implications of regulatory operadons.
Regulator staff would be encouraged to ‘pepper’ their internal
memoranda with policy wording to bring their implementation
acuvides within the [discretionary functon exception’s] protected

zone »llg

117, Berkovitz v. United States, 486 U.S5, 531,536 (1988).

118. Recent cases reveal that where the employee is delegated discretionary authoriry, a
courr is likely to find that the claim is barred by the discretionary function exception. Seg, ¢1.,
Walters v. United Srates, 474 F.3d 1137, 1140 {8ch Cir. 2007} {“Because the applicable
regulations expressly required the BIA 1o consider the availability of funds in deciding whether
to perform maintenance on irs roads, we conclude the district court correctly held the
discrecionary function exception shields the govermment from suit in chis case.™); Cranford v.
United States, 466 F.3d 955, 959 (11th Cir. 2006) (holding that the exception bars a claim
where a starute grants the Coast Guard discretion in determining whether to mark undenwarer
obstrctions).

119. Bagby & Gittings, s#f#a note 89, at 238. Professor Krent notes a similar result:

Morcover, taken on its face, the Court’s reasoning in Berkovitz scemingly
creates a perverse incentive for agencies to permit government officials and
employees to exercise more unguided discrerion. According to the Court,
the more that agencies vest their personnel with discretion, the greater the
likelihood that the discretionary function exception will shield the
govemment from tort liability. Cerrainly, an agency may have many reasons
1o limit the discretion of its own officials—whether to increase control
within the agency, or to strive for uniformity—despite the disadvantage of
exposing iself to liability. Nonetheless, the Court's reasoning may spur
some agencies, at least at the margin, to grant more discretion to
subardinate officials, for as long as the officials violate no established policy,
they apparently are immune from tort liability. Such a resulr is difficult o
reconcile with a deterrence objective.

1113



BRIGHAM YOUNG UNIVERSITY LAW REVIEW [2007

A number of other factors contribute to an agency’s
determination of when to delegate discretion to lower-level
officials.!”® However, “at least ar the margin,” the approach under
Berkovitz and Ganbert encourages an agency to delegate discretion
to lower-level employees until the costs associated with other factors
exceed the benefit gained by avoiding FT'CA tort liability.'”! In this
sense, the Berkovitz/ Gaunbert approach makes it artificially expensive
for an agency to enact mandatory regulations.

4. Gaubert provides a standard that is prediczable for litigants and
workable for courts

Alrhough many commentators have highly criticized the effece of
the Gaubert presumption’s broad application of the discretionary
function exception,'?? others have praised a strict application of the
Gaunbery test because it removes much of the uncertainty that had
previously  characterized  discretionary  function  analysis.'?
Furthermore, by affirming the two-pronged test articulated in
Berkovitz, Gaubert provides subsequent courts deciding discretionary
function cases with concrete guidance as to the test the Court will
apply.

Gaubert did not change the first prong of Berkovitz’s two-
pronged test.'”* Where the Gawubert Court’s analysis adds clarity,

Krent, s#pra note 12, at 892.

120. Krent, sapranote 12, ac 892.

121. I4. Administrative agencies generally do not have statutory limitations preventing
them from delegating discretionary functions. M. Elizabeth Magill, Agency Choice of
Policymaking Form, 71 U. CHi. L. REV. 1383, 1383-84 (2004} (“[T]he rypical administrarive
agency is authorized to use a range of distinct policymaking forms to effecruate its statutory
mandate . ., .").

122, See supra Pans [V A 1-3.

123, Protecting Discretion, supra note 22, ac 388; see also supra Part [LC.] {discussing
how the Dalebite Count failed to articulate a clear test to decermine whether the discretionary
function exception applies); supra Part 11.C.3 {discussing the same with regards to the Varjg
Court). The move towards a more certain discretionary functon analysis could be viewed as a
gradual progression with each Supreme Court decision clarifying the analysis. Cf. Reflections,
supra note 16, at 689 {noting, in an article published before Gaubert was decided, that “Varig
and Berkovitz provide structure to discretionary function law at a time when it is badly
needed”}. However, considenng the presumprtion the Gasberr Court created, Gauberr is the
culminacion of chis trend towards greater certaincy.

124, Under both Berdovirz and Gaunbert the Court’s analysis made it clear thar the
discretionary function exception never applies where there is a mandatory statute, regularion,
or policy involved and the government ¢mployee acted contrary to the mandatory directive. Sez
Gaubert v, United States, 499 U.S. 315, 322 (1991); Berkovitz v. United States, 486 U.5,
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however, is by creating the “strong presumption thar a discretionary
act authorized by the regulation involves consideration of the same
policies which led to the promulgation of the regulations,” even if
the employee did not actually take policy into consideration in taking
the act in question.'”® The creation of this presumption streamlined
for courts what may otherwise have been difficult evidentiary batdes.
In contrast to orther scholarly commentators,'”® one has noted the
adjudicative benefit that the Ganbert presumption provides:

If . . . the law were to demand that an official actually engage in
reasoned decisionmaking, plaintffs would scour records or
construct testimony to show a lack of reasoned discretion.
Defendants, by contrast, in support of their argument for a
reasoned policy decision, would bring forward after-the-fact
tesimony that at best might involve selective memory and at worst
undertectable perjury. We also would expect an increase in
paperwork as a tort-averse agency made sure to document any
actions that mighc lead to subsequent tort liability. The Gaubert
rule eliminates or lessens the need for all that.!”’

In essence, by removing the need for facrual determinations
based upon “selective memory” testumony and susceptible to
“undetectable perjury,” the Gaubert presumption assures a more
predictable standard for determining the applicability of the
exception.'® Conversely, from the viewpoint that the Gaubert
approach is fundamentally unjust and goes against the congressional
purpose of the FTCA,”* the Gaubert approach’s increased
predictability is of litde value; it is just more predictable that plaintiffs
will have their suits dismissed without an evidendary fighting
chance.'® Nonetheless, it is important to be cognizant of this benefit

531,536 (1988).

125, Gaunbert, 499 U.S. ar 324-25. :

126. As discussed above, a significant body of scholarly commentary highly criticizes
Gaubertand finds little value in it. See s#pra Parts [11.B,1-3,

Y27, Protecting Discretion, supra note 22, at 388,

128. Id. Bur see Hackman, supra note 89, at 412 (arguing chat even after Gaubers
“{c]Jourts have applied the exception on an ad hoc basis,” and litigants are “unable to predict
the outcomes of their case™).

129, See supra Parts [11.B.1-3.

130. See, eg., Niles, supra note 4, at 1329-31 (recognizing bur criticizing Ganbert’s
procedurally streamliniag effect). Another commentator has argued that considering the broad
and “Auid” nature of the discretionary function exception, attempes to create a clear-cue
analysis are unwise:
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of the Gaubert approach in order to properly evaluate the value of
alternative approaches to applying the discretionary function
excepton.

IV. POSSIBLE ALTERNATIVES TO THE GAUBERT APPROACH

A number of possible alternative approaches for applying the
discretionary function exception complement the various criticisms
of the Gawubert test. Although these alternative approaches vary
significantly in their details, they fall within two broad categories:
first, those that follow Gaubert’s basic conceptual focus on the
nature of the acton burt apply this analysis in a way that narrows the
scope of the discretionary function exception; second, other possible
approaches that advocate abandoning the analytical approach
followed in the Berkovitz/Gaubert two-pronged test altogether and
adopting some alternative analytical framework that applies the
exception more narrowly.'*! This Subpart will review approaches

The risk of establishing an analytical model is that the Court may be suiving for
unattainable exactitude. The appearance of exactness conceals a fluid boundary
between an injured person’s right to tort recovery and governmental immunity. The
discretionary function exception does not compel a predictable and “correct”

outcome in every case. An analytical model cannot change this. . . . [Tlhe
discredonary function exception is not susceptible to ready formulae and precise
reses.

Kratzke, supra note 47, at 55-56.

131. In addition to the possible approaches discussed herein, one commentator has
proposed legislatively adopting a “model [that] would replace the FTCA with an
administrative agency that would adjudicate and compensate tort claims against the federal
government.” Levine, supra note 3, at 1554, This propasal, however, focuses more on the
organization and fiscal management of his proposed administrative agency, than any particular
analytical framework for narrowing the application of the discretonary funcdon. See id. at
155464, Likewise, another commentator has contended thar “[i]t is time for Congress to
evaluate the wisdom of some of the statutory exceptions [to the FI'CA] and to consider
whether their repeal might be in order.” William P. Kratzke, Seme Recommmendations
Concerning Torr Liakility of Government and fts Employeer for Torts and Constiturional Torts, 9
ADMIN, L.J. Am. U. 1105, 1108 (1996}. However, a critique of these proposals to reform the
discretionary function exceprion through legislarion is beyond the scope of this Comment.

Another commentary presents an alternative approach to dhe discretionary function
cxception that focuses on resolving cavsation issues raised by “based upon” language in some
courts, rather than narrowing its application. Richarch H. Seamon, Cawsation and rthe
Discretionary Function Exceprion to the Federal Tort Claims Act, 30 U.C, Davis L. Rev. 691,
69899 (1997), Rather than narrowing the scope of the discretionary function exceprion, in
the context it applies, this proposed approach seeks to “prevent[ JFTCA plaintiffs from
avoiding the discretionary function exception by mere artful pleading and thereby protects
executive-branch discretionary decisionmaking from the skewing effects of tort litigation.” Id.
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within each of these rough categories. In discussing the first category
of approaches, this Subpart will review how recent Ninth Circuit
cases reflect an attempt to narrow the exception’s scope by refining
the two-pronged test.

A. Reworking the Court’s Curvent Focus on the Nature of the Action
To Apply the Discretionary Function Exception More Narvowly

As discussed above, the focus of the analysis after Gazbert is on
the nature of the action.'” One commentary suggests the possibility
of narrowing the discretionary funcdon exception’s scope through
approaches that have the same analytical focus on the nature of the
acuon. Although this approach diverges from the Court’s current
two-pronged test, it mantains essentially the same focus on the
nature of the acton, as opposed to the status of the actor or the
process involved in taking the action. This Subpart of the Comment
considers a scholarly commentary that advocates such an approach,
illustrates how several recenr Ninth Circuit cases reflecr aspects of the
refinements these commentators profter, and finally discusses the
issues raised by these approaches.

1. Peterson and Van Der Weide’s approach

Although, as discussed below, some scholarly commentaries view
the Court’s current approach as fundamentally flawed,"** Peterson
and Van Der Weide’s alternative follows the same basic analytcal
focus on the nature of the acdon under Gasbert but advocates a test
that would apply the excepnon more narrowly.'*

This proposed approach entails adopting a three-pronged test
that, although facially appearing different from the current two-
pronged test,’® similarly focuses on the nature of the action.'® 1n

132. Seesupra Part HLA.

133. See infra Parts I11R.1-3.

134. See Peterson & Van Der Weide, supra note 23, ar 486-502.

135. The Counts two-pronged test is discussed supra Pars ILC.3-I1I. Briefly, the
Berkovitz owo-pronged test sets the standard chat the discretionary function exception applies
onty when: (1) there is no “federal statute, regulation, or policy [that] specifically prescribes a
course of action for an employee to follow,” and thus “the action is a mateet of choice for [an
employee?™; and (2) the action is “based on considerations of public policy.” Berkovitz v.
United States, 486 U.S. 531, 536-37 (1988). For a brief summary of how Gauberr modified
the sccond prong of the Berkovirz test, see infranote 138.

136. Sec Peterson & Van Der Weide, suprn note 23, ar 486-502.
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their article, Peterson and Van Der Weide specifically proposed that
“[dJiscretionary function immunity ought to be reserved for (1)
actual decisions (2) made by government officials possessing
authority to direct policy (3) in consideration of legitimate policy
factors.”'¥ Peterson and Van Der Weide’s requirement for “actual
decisions . . . in consideration of . . . policy factors” is simply a
rejection of the Gaubert presumption'® and a return to what most
federal courts viewed was the requirement under Berkovitz prior to
Gaubert.'®® Similarly, the requirement thar “government officials
possess| ] authority 1o direct policy” is a refinement of the first prong
of the Court’s two-pronged test. Peterson and Van Der Weide’s
proposal would require that a governmental ofticial, who is not at
the policymaking level, have an affirmative authorization to make
certain policy decisions in order for the exception to apply.'*

Finally, the view of “legitimate policy factors” under Peterson
and Van Der Weide’s approach is decidedly narrower than that
contemplated in Berkevitz and Gawubert. Peterson and Van Der
Weide’s article contends that “[pJolicy factors exist [only] when the

137. Id. ar 486. Under the current approach, the focus is more on whether the actions
were discretionary then if they were raken after considering policy factors. See, e4., United
States v. Acomn Tech. Fund L.P., 429 F.3d 438, 446 (3d Cir. 2005) {summarily stating that
the actions were based on consideration of policy factors after determining that the actions in
question were discretionary).

138. The Gauberr presumption is discussed above in Part IIL As a bricf review of the
presumption, Gasberr modified the second prong of the Berkopies test and held that there is “a
strong presumption” thar the discretionary function exception applies “if a regulation allows
the employee discretion,” even if the employee did not actually consider policy, so long as *the
nature of the actions taken . . . are susceptible to policy analysis.” Gaubert v. United States,
499 U.S. 315, 324-25 (1991).

139. Sec Peterson & Van Der Weide, supra note 23, at 465-73. After surveving cases,
Peterson & Van Der Weide note that “after Gawberr . . . the new presumption and the shift of
emphasis from actual to hypothetical policy considerations . . . significantly increase[d] the
proporion of government defendants zble to satisfy the second prong of the Berkewsiz test and
obtain discretionary function immunity.” fd4. at 465. The implication of this observed shift is
thar prior to Ganberr, courts were requiring a showing of actual consideration of policy facrors.

140. 1d ar 491-95.

If courts are to leave untonched what could be blatant blunders based on
a decisionmaker’s declaration that she relied on a policy factor in reaching
her conclusion, the decisionmaker should be an official whose
respansibilities include raking such matters into account. . . .

[1]f an official has no express policy authority, none of his decisions are
immune; if he had express policy auchority, immunity is limited to che
policy factors expressly reserved to his judgment.

Id. at 491, 493.
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‘cost of precaution’ element in the Learned Hand negligence
formula cannot be computed because reasonable people widely
disagree about the costs and benefits of certain governmental
activities.”' In sum, Peterson and Van Der Weide’s proposal would
substanually narrow the discretionary function exception’s scope by
doing away with the Gaubert presumption and refining how courts
view discretionary authority and policy factors under the Berkovitz
test.

2. Judicial application

Peterson and Van Der Weide’s proposal may have found some
inroads with federal courts that are giving less weight to the Ganbert
presumption and are viewing policy-decisions more narrowly. This is
especially apparent in several recent Ninth Circuit cases considering
the applicability of the discretionary function exception.**?

a. Oberson v. United States Department of Agriculture. In

141. [d. ar 495-502. Peterson and Van Der Weide provide the following issues as
examples of those involving policy factors from their viewpoint: “[Hlow important is
preserving the environment, strengthening national defense or protecting civil rights?™ Id. at
496; ser nise Medora Marisseau, Comment, Seeing Through the Fallous: Radiarion and the
Discretionary Function Exception, 22 ENVTL. L. 1509, 1523-28 (1992) {similarly arguing for a
narrower view of what constitutes policy decisions).

142. Cases decided in ather Federal Circuits since Gaubert similarly indicate other
attempts to chip away at the effect of the Gagbert presumption in situations dealing with safery
regulations. See, 4., Myers v. United Stares, 17 F.3d 890, 895-96 (&th Cir. 1994} (reasoning
thar the discretionary function exception did not apply to action by mine safcty inspectors
because, even “though [the actions} invovle[d] a significant degree of choice,” they were
nonetheless “not grounded in regulatory policy™); Ayala v, United States, 980 F.2d 1342
{10th Cir. 1992); cf. Fisher Bros. Sales, Inc. v. United Seates, 46 F.3d 279, 290 (3d Cir. 1995)
{Roth, |., dissenting) (citing Ayala in support of the proposition thar “judgment guided purely
by scientific ar other objective principles does not involve discretion for purposes of the
discretionary function exception”). Bus see Bemaldes v. United States, 81 F.3d 428, 429 (4th
Cir. 1996) (affirming the lower court’s contention that the Myerr court erred in holding “thar
questions of safety involved objective nan-policy based factors™).

Despite the apparent frustration with Ganberr in several federal circuits, this Comment
focuses on recent cases in the Ninth Circuit because they exhibic a current trend away from
Ganbers, illustrate how undesirable policy incentives influence agency action, and reflect
scholatly commentary on the discretionary funcrion exception. For analyses of Myers, Fisher
Bros. Sales, and Bernaides see Hackman, supra, note 89, ar 428-32. For a detailed discussion of
how the discretionary function exceprion applies to mine inspections, see generally Jay Lapat &
James P. Notter, Note: Trupecting the Mine Inspecror: Why the Discrecionary Funcrion Exception
Daoes Nor Bar Government Liability for Negligent Mine Imspections, 23 HOFSTRA LAB. & EMP,
L.J. 413 {2006).
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2006, the Ninth Circuit held in Oberson v. United States Department
of Agriculture'® that the discretionary function exception did not
cover the United States Forest Service’s failure to post a warning sign
at a hill on a snowmobile trail.'** At the beginning of its analysis, the
Oberson court laid out the Supreme Court’s two-pronged test and
cited to Gaubert and Berkoviez.,'” The court then applied the first
prong of the test and summarily determined that “[t]here is no
serious claim that the Forest Service’s actions . . . were mandated by
statute, policy or regulation.”!*

The court’s application of the second prong, however, is more
surprising in lighc of the facts. In describing the second prong of the
test, the court stated that the exception applies to discretionary
“action[s] involv[ing] ‘a decision susceptible to social, economic, or
political policy analysis.””'* Thus, the Oberson court essentially stated
Gaubert’s rule that the action need only be susceptible to—as
opposed to actually based on or the result of—policy analysis for the
exception to apply.!*® Despite this rule, the Oberson court
nevertheless held that the exception did not apply in this case
because “the [Forest] Service offer[ed] no [acceptable] evidence to
show that its failure to post a warning was the result of a policy
decision.” Specifically, the court held that “[i]n the absence of any

143. 441 F.3d 703 (9th Cir. 2006).

144, Id at 712.

145, See id. at 710 {citing Gaubert v. United States, 499 U.S. 315, 322-25 {1991) and
Berkovitz v. United States, 486 U.S. 531, 536-37 (1988)).

146. Id.

147. Id. {quoting Whisnant v. United Srates, 400 F.3d 1177, 1181 (9th Cir. 2005)
(emphasis added)).

148. Id.; see Gauberr, 499 U.S. at 325 (“The focus of the inquiry is not on the agent's
subjective intent in exercising the discretion conferred by statute or regulation, but on the
nature of the actions taken and on whether they are susceptible 1o policy analysis.™); sz¢ also
supra Part TILA.

149. Oberson, 441 F.3d at 711, 712. In Oberson the government argued thar che decision
to not mark the hazard was based on policy because it was the result of the Forest Service’s
erail “warranting” process. The Forest Service would *“warrant™ the crail by having an employee
ride the trail at the speed-limit and then identifying and marking hazards. The trail in question
had been warranted according to this practice in 1993 at 35 mph. In 1996 che Forest Service
raised rhe speed limir on the trail o 45 mph “solely for consistency with the speed limit in
effect in adjacent Yellowstone National Park,” but did not re-warrani the trail at 45 mph. Id. ar
709-10. Even though the court determined thac the Forest Service’s decision to wartant trails
was 1 valid discretionary action, the court held that it had no bearing in this case because the
Forest Service did not re-warrant the trail at 45 mph. 4. at 711. The court summarily rejected
the govemment’s “argument that the decision not to re-warmant the trails in 1996 was
protected by the discretionary function exception” by srating that the argument “misses the
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evidence that the failure to post a warning or remedy the hazard was
the product of a policy choice, we conclude that the discretionary
function exception did not shield the Forest Service from liability.”'*

To support its holding, the Oberson court also cited to a pre-
Gaubert Ninth Circuirt case, Summers v. United States."® In that case,
the court held the discretionary function did not apply to the
National Park Service’s failure vo place signs on the beach “to
identify and warn of the danger [of hot coals] to barefoot
visitors.”'®* Moreover, the Oberson court cited to another pre-
Gaunbere case, Seyler v. United States,'™ for the proposition that “we
doubt thar any decision not to provide adequate signs would be of
the nature and quality that Congress intended to shield from tort
liability. "™

In reaching this holding, the court distinguished Childers v.
United States,'>* a 1995 case in which the Ninth Circuit held that the
discretionary function exception covered “the decision not to post
signs and to close portions of Yellowstone National Park,” on the
grounds that in Childers the actions “were the result of policy
decisions regarding how best to manage the park during winter.”!®

point.” Id. Thus, the court determined thar the government’s only evidence of a policy
decision making was “its [misplaced] reliance on the 1993 warranting process,” which the
court rejected. Id.

The Oberson court’s scrutiny of whether the government's proffered policy reasons are
valid or “misplaced” seems to, at least in part, embrace Peterson and Van Der Weide's proposal
that the scope of discretionary function “immunity [should] be reserved for decisions involving
genuine policy vanable.” Peterson & Van Der Weide, supra note 23, at 496; see also supra
notes 13941 and accompanying text.

150. Oberion, 441 F.3d ac 712.

151. 905 F.2d 1212 (9th Cir. 1990).

152. Id. at 1216. The reliance on Sumsmerr is particularly interesting in light of the fact
that the decision has been crticized as bad law after Gasberzin at least one other federul circuic
court. S¢¢ Rosebush v. United Scates, 119 F.3d 438, 443—44 (6«h. Cir. 1997).

153. 832 F.2d 120 (9ch Cir. 1987).

154. Id. ar 123 (intemal quotation marks and citations omitted) {quoted in Oberson, 441
F.3d at 711-12}.

155. 40 F.3d 973 (%th Cir. 1995).

156. Oberson v. U.S. Dep’t of Agric., 441 F.3d 703, 711 (9th Cir. 2006); see Childers,
40 F.3d at 976.

Unable to maintain all the rrails in the park, cognizant that posting warning signs would
inadvertently attract visitors to unmaintained trails, and unable to post signs throeughout the
park, National Park Service could onty decide to close large portions of the park, or to keep the
park open, provide visitors with information on the hazards, and take steps to discourage
visitors from going o hazardous areas. Jd. For negative commentaty on Childers, sce
Hackman, supra note 8%, at 411.
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The Oberson court held that, unlike the Park Service in Childers, the
Forest Service’s actions were not the result of a policy decision.'®’

The Oberson court articulates the second prong of the
Berkovitz/Gaubert test as requiring only that the decision be
“susceptible to . . . policy analysis.”'*® In applying this test, however,
the court required that the decision was “the result” or “product of a
policy choice.”"® The Oberson court’s holding embraces the view of
some commentators'®® and essentially returns to the Berkovitz
analysis that required decisions to be actually “based on
considerations of public policy.”'!

&. Soldano v. United States. Soldano v. United States also exhibits
the trend in the Ninth Circuit ro narrow the scope of the
discretionary function exception.!”? Like Oberson, the court in
Soldano applied the Berkovitz/Gauber: test and held that the
discretionary function exception did not apply to an agency action
dealing with public safety.'®® Unlike Oberson, however, the Soldane
court did not cite to anything based upon Gauzberr’s “susceptible to
policy analysis” language in laying out the second prong of the
test.'® Rather, Soldano focused on the Gaubert Court’s
incorporation of the Berkovitz’s rule that “[r]he exception ‘protects
only governmental actions and decisions based on considerations of

157, Oberson, 441 F.3d ac 71112,

158. Id. at 710 (quoting Whisnant v. United States, 400 F.3d 1177, 1181 (9th Cir.
2005) (emphasis added)}.

159, Id at711-12.

160. See supra Part IV A1 (discussing how Peterson and Van Der Weide have advocated
this approach). Obviously, however, the Oéeron holding does not embrace all of these
commentators® various proposals on how to refine the discretionary function analysis. Sez supra
Pat IVALLL

161. Berkovitz v. United States, 486 U.5. 531, 537 (1988) (emphasis added). Another
passible reading of the Oberson holding is that the government’s actions did not fall within the
discretionary function exception because the government failed to proffer any accepeable
evidence that the decision was “susceptible to policy analysis.” Gaubert v. United States, 499
1.5, 315, 325 (1991).

162. Soldano v. United States, 453 F.3d 1140 (91h Cir, 2006),

163. Soldano involved, snter alig, a claim thar the discretionary function exception did
not cover the National Park Service’s decision to set a speed limit ar 35 mph on a road with a
curve with less than 180 feet of sight distance. fd. at 1144, 1146. The court determined chat
the exception did not apply because the Park Service acted in violation of mandatory standards,
which allowed a speed limit of 35 mph only if there was at least 225 feet of sight distance. 1d.
at 1148-51.

164. Gaubert, 499 1J.S. at 325.
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public policy.””'** By avoiding Gaubert’s “susceptible” language, the
Soldano court appeared to lay out a rule that rejected Gauberts
application of the discretionary function exception to situations
where the decision is merely susceptible to, but not based upon,
consideration of policy factors. Further, in a foowote, the Soldano
court rejected the government’s contention “that it had no
obligation to adduce [specific evidence of policy consideration], but
could instead rely on hypothetical justifications indicative of a social,
economi¢, and politcal judgment” and cited to Oberson for
support.'® Thus, the Soldano court affirmed the adjustment to the
Ganbert/Berkovitz rule the Ninth Circuit laid out in Oberson, and
further eroded the breadth of the exception.

In sum, these recent Ninth Circuit cases indicate a trend towards
a narrower application of the discretionary funcdon excepdon. This
trend focuses on requiring government defendants to show that
decisions were based upon actual policy considerations rather than
susceptible to policy analysis. These cases also indicate that at least
some courts are moving in the direcdon of those commentators that
have advocared a return to requiring proof of acrual consideration of
policy factors in order for the exception to apply.

3. Issues Raised by Refining vhe Two-Pronged Test

Approaches based on refining the Court’s current two-pronged
test raise a number of issues. First, both Peterson and Van Der

165. Soldane, 453 F.3d at 1145 (quoting Ganberr, 499 U.S. atr 323).

166. Seeid. at 1150 n.7. This discussion is arguably dicta, however. The court determines
that the government’s actions viclated a mandatory regulation, and apparently should have
determined that the exception does not apply under the first prong of the Berkovitz/ Gauberr
test without moving onto the second prong. I4. at 1148-51. Accordingly, it may not have
been necessary for the court’s holding to discuss issues relating to the second prong,.

In a case decided the vear afier Gawbert, the Ninth Circuit similarly required the
govemment to show “that each and every one of the alleged acts of negligence (1} involved an
element of judgment and (2) that the judgment was grounded in social, economic, or political
policy” in order for the exception to apply. Prescott v. United States, 973 F.2d 696, 702-03
(9th Cir. 1992). Although the Seldano court does not cite Prescorz, the case indicates thar the
Ninth Circuit did not immediately apply Gasbert’s presumption. See Peterson and Van Der
Weide, mpra note 23, 466-67 (contending that the Prescorr court acted “in apparenc disregard
of Gaubert™); see also Kichn v. United Srates, 984 F.2d 1100, 1105 n.7 (10th Cir. 1993)
{questioning the validity of Prescorr); Sarah Jean Crooks, Note, Prescott v. United States: The
Discresionary Function Exception Strikes Again, 74 OR. L. REV. 365, 372-78 (1995)
(discussing the implications of Prescorr). Seldane reflects Prescors by exhibiting a current trend
in the Ninth Circuit to crode Gaubert. Seldane, 453 F.3d at 1150 n.7.
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Weide’s approach, and the Ninth Circuit cases discussed above, do
away with the Gawubert presumption and require the government
defendant to show that the acdon was actually based upon
considerarion of policy factors in order to get the benefit of the
discretionary function exception. Doing away with the Gawubert
presumption, as these approaches propose, however, would require
courts to engage in often difficult determinations of whether “an
official actually engage[d] in reasoned decisionmaking” before taking
the action.'®” As mentioned above, one commentator has noted that
such a rtule would likely cause “an increase in paperwork as a tort-
adverse agency mafkes] sure to document any actions” and would
also encourage defendants to “bring forward after-the-fact testimony
that at best might involve seclective memory and at worst
undetectable perjury.”'® Peterson and Van Der Weide’s proposal,
and the Ninth Circuit’s approach in Oberson and Soldano, would
require courts to make such difficult evidentiary determinations.
Furthermore, Peterson and Van Der Weide’s proposal to apply a
narrower view of what constitutes a “policy” decision'® could also
be problematic for courts. Specifically, this narrower view of policy
decisions could possibly exclude many decisions that truly are based
on policy considerations. For example, Peterson and Van Der Weide
cited to an unpublished Ninth Circuit opinion, Shively v. United
States, as an example of where the factors the government considered
in making a discretionary decision were not “true policy factors.”'”
In Shively, the court determined that the discretionary functon
exception applied to the Forest Service’s decision not to fence in
grazing lands along a highway because the Service balanced concern
“that fencing could pose a safety hazard to snowmobilers in the
winter months . . . against the danger to motorists driving on the
unfenced highway.”"”! Despite the fact that snowmobiling on public

167. Prorccting Discretion, supra note 22, at 388; see supra Part 1I1.B 4.

168. Protecting Discretion, supra note 22, at 388.

169. Peterson & Van Der Weide, mpra note 23, at 495-502; see alio supra note 141 and
accompanying text.

170. Peterson & Van Der Weide, suprm note 23, at 497-98 (citing Shively v. United
States, No. 92-16354, 1993 WL 312758 (9¢h Cir. 1993) (unpublished table decision)).

171. Shively, 1993 WL 312758, at *2. The coun also considered the “forestry objectives
[of permitting] cattle and deer movement and vegetation growth.” Id, Peterson and Van Der
Weide, however, do not mention this in their assessment of the opinion. See Peterson & Van
Der Weide, mpra note 23, at 497-98.
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lands can be a very political and divisive issue,'”? Peterson and Van
Der Weide concluded thar “[t]hese factors fit nicely into the Hand
negligence formula.”'”® This example illustrates how Peterson and
Van Der Weide’s excessively narrow view of “true policy factors”
would require a court to find that the discretionary function
exception does not cover many discretionary agency actions, even
those based on consideration of certain policy factors. Such a result
goes squarely against the exception’s purpose of “prevent{ing]
judicial ‘second-guessing’ of legislative and administrative”™ policy
decisions.'™

B. Proposals to Discard the Court’s Two-Pronged Test and Adopting an
Alrernative Analytical Framework

In contrasr to the approaches discussed above, which merely seek
to refine the Court’s current two-pronged test, some cOmMmMentarors
advocate adopting an alternative analytical framework for
determining the applicability of the discretionary functon exception.
This Subpart will review each of these approaches individually by first
surveying the key elements of each approach and then discussing the
issues raised by that approach.

1. The “process approach”

a. Overview of the process approach. The so-called “process
approach,” developed by Professor Harold Krent, calls for a re¢jection
of the Supreme Court’s current focus on the “narure of the
governmental action challenged,”'”® and contends that the analysis

172. Sec, eg. Earthjustice, Victories: Restricting Snowmobile Use in Yellowstone
National Park {Dec. 23, 2003), htp: / /www _earthjustice.org /our_work /victory /restricting._
snowmobile_use_in_yellowstone_national _park.html {(describing how the Clinton and Bush
administrations have dealt with snowmobiling in Yellowstone National Park differently); see
also Lisa W. Foderaro, Snowmobilers vs. Hikers in the Adirondacks, N.X. TIMES, Feb. 16, 2007,
at F1 (describing a controversy surrounding use of snowmabiles on state lands in New York).

173. Peterson 8 Van Der Weide, szpra nate 23, at 497-98, n.179.

174. United States v. S.A. Empresa de Viacao Aerea Rio Grandensc (Varig Airlines), 467
U.8.797,814 (1984).

175. Krent, supra note 12, at 874; see Varg, 467 US. at 813 (“{1]t is the mature of
sonduct, rather than the starus of the actor, that governs whether the discretionary funcrion
exception applies in a given case.”) (emphasis added}; se¢ alse Gaubert v. United States, 499
U.S. 315, 322 (1991) (quoting Varig, 467 U.S. ac 813); Berkovitz v. United States, 486 LS.
531, 536 {1988) (same}.
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should “hinge . . . on the process by which that action is reached.”'?
The process approach would primarily limit discretionary functon
protection to “deliberate, considered policies formulated by agency
personnel.””” In making this determination, reviewing

[cJourts [would] scrutinize the contested agency acton to
determine whether it stemmed from a deliberate decision that is
likely to be followed in the future [in which case the exception
would apply] or from a case specific judgment of an individual
agency employee [in which case the exception would not apply].'”?

Professor Krent’s article presents two theoretical justifications for the
process approach. First, potential tort liability under the FTCA serves
a deterrence function that provides an incentive for governmental
agencies to prevent “future negligent conduct.”'”® While tort liability
provides the incentive to act reasonably, application of the
discretionary function exception removes this incentive."® Thus,
Professor Krent contended that courts should apply the exception
only where the administrative process will serve to deter negligent
action.'®! Second, Professor Krent argued that while judicial review
of agency policy actions would implicate separation of powers

concerns,'® there are generally no such separation of powers

176. Krent, supranote 12, at 874.

177. I4. at 906. The process approach would also apply the discrenonary function
exception to a limited category of non-deliberated discretionary decisions not made pursucant
to the administrative process. 4. at 874, Professor Krent explains that the exception should
exclude “agency conduct which would not otherwise be reviewable under administrative law
principles” from the possibilicy of FTCA liabilicy. Id. Professor Krent further explains, however,
that such “instances are few and far berween” and provides only prosecutorial discretion,
investigatory discretion, foreign policy initiatives, and agency failure to act as possible
examples. Id. ar 874, 902-03. Thus, the process approach’s primary effect of limiting the
discretionary function excepron’s scope to actions made through the administrative process is
of the most concern here.

178. Id ar 906.

179. Id. ar 886-87.

180. Id. at 887.

181. Id. at 893 (*The more effectively the administrative process checks agency activities,
the less the need for the monitoring of a tort action.”).

182. I4d at 895-96. Professor Krent explains that this is particularly a concern when
reviewing federal government action under state tort law because

[s]ubjecting all agency policies to the check of state negligence law could
undermine the supremacy of agency policy making—a result that Congress
presumably did not intend. . . .

Moreover, the judiciary’s power to impose damages for unreasonable
agency conduct furnishes a strong incentive to agencies to conform cheir
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concerns in a court reviewing “nondeliberative actions.”'®

As an example of how the process approach would function,
consider where the Court in Berkovitz determined that the
discredonary function did not protect an official who violated a
mandatory regulaton requiring him to gather certain informauon for
manufacturers of vaccines.'* Professor Krent observed that in such a
situation, a process approach analysis would similarly hold the
exception inapplicable “because the [ofhcial’s] failure to follow
[agency] rules did not stem from any considered policy.”'®
However, the process approach would not support the Berkovitz
Court’s additional “indicatfion] that the discretionary function
exception would have protected other agency officials’ decisions not
to reject a vaccine lot found to be nonconforming if the agency had
vested the officials with such broad discretion.”"*¢ Professor Krent’s
article explains that because “the officials’ failure to reject the lot
does not in and of itself constitute policy,” under the process
approach, “the discretionary function exception [would] not
apply.aalS?’

Essentially, the process approach would include agency discretion
used to create rules, regulations, and policies made in the
administrative process within the scope of the discredonary function
exception. However, the process approach would exclude any case-
specific discretionary decisions made by an official or employee

conduct to whatever the judiciary is likely to deem reasonable {under stace
law).
Id.

183. Id ar 899, Citing to Professor Krent’s article, one federal judge arpues “that
somctimes government decisions requiring tradeoffs berween cost and safery deserve che
protection of the discretionary function exception, and sometimes they do not,” and that such
a derermination “depends at least in part on the process by which government decisions are
made.” Smith v. Wash. Metro. Area Transit Auth., 290 F.3d 201, 217-18 {4cth Cir. 2002)
{Michael, J., concurring in part and dissenting in part) {emphasis added).

184. See Berkovitz v. United States, 486 U.S. 531, 54243 (1988}. The Court explains:

The [agency] has no discretion to issue a license without first receiving the
required rest data; to do so would violate a specific sratutory and regulatory
directive. Accordingly, to the extent that petitioners’ licensing claim is
based on a decision of the [agency] to issue a license without having
received the required cest data, the discretionary function exceprion
impaoses no bar.

Id.

185. Krent, supranote 12, a1 903-09,

186. Id. at 909; sce Berkovirz, 486 ULS, at 54648,

187. Krent, supranote 12, at 909,
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pursuant to the agency’s rules, regulauons, or policies, That is, if an
agency promulgated a rule instructing officials to use their
professional judgment in making certain case specific determinations,
the process approach would include the agency’s decision to create
such a rule within the scope of the discretionary function exception.
Conversely, however, the official’s discretionary use of her
professional judgment pursuant to that rule would not fall within the
exception under the process approach.

b. Issues raised by the process approach. Although the process
approach would preserve separation of powers and allow FT'CA tort
liability to deter negligent governmental actvity where an effective
check might not exist, some commentators have suggested that it
applies the discretionary functon exception too narrowly and “places
too high of a burden on the government.”'®® Similarly, the process
approach could also create incentives with undesirable policy
implications. Specifically, an agency seeking to avoid tort liability
would avoid delegating discretionary authority to operational level
employees. This is illustrated by considering the National Park
Service’s sign policies at issue in Childers v. United States.™ The
Childers court summarized the Park Service’s sign policies’® as
allowing park rangers to make “policy-based” decisions regarding
where and what type of warning signs to post in National Parks by
“balanc[ing] access with safery, and tak[ing] into account
conservation and resources in designing area plans and making
individual trail determinations.”"®! Under the Berkovitz/Gaubert
two-pronged test, the Childers court determined that such decisions
were covered by the discretionary function exception.

Yet under the process approach, such case-specific
determinations by an operadonal level employee would not fall
within the discretonary function exception.'” Accordingly, the

188. Pererson & Van Der Weide, supra note 23, at 488 n.149 (“We belicve that Krent's
approach places too high of a burden on government. If govemment agents were forbidden
from acting in the absence of full agency deliberation, government agencies would be
hamstrung in their efforts to carry out their missions wisely and expeditiously.”).

189. 40 F.3d 973 (9th Cir. 1994).

190. The Childert court determined that these policies were Jaid out in “a statute (16
U.8.C. § 1), repgularions, and guidelines.” J4, at 975-76.

191. Id at 976.

192, See Krent, supra nove 12, at 0809, see alio supra notes 177-78 and accompanying
XL,
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agency might fail to delegate discredonary actions to operational
level employees—for fear of falling outside the scope of the
discretionary function exception—even though those employees
might be in the best position to make policy decisions. On the other
hand, if the Park Service were to create a sign policy of mandatory
rules, there is a high likelihood that operational level employees’
actions would fall outside of the scope of the discretionary function
exception because the actions would not fully comply with one of
these rules. Thus, in regard to the placement of signs in the park, the
Park Service would have a net incentive to create rules that are non-
discretionary yet easily followed—even if such rules are less effective
in assuring public safety and atraining the Park Service’s other
goals."”® In sum, the process approach could both ¢reate an incentive
for agencies to regulate incffectively’™ and leave agencies
“hamstrung in their efforts to carry out their missions wisely and
expeditiously.”'**

2. The “ad hoc tnquivy” model

a. Overview. Professors John W. Bagby and Gary L. Gittings have
advocated rejecting the Gawudert rest for a more detailed, “ad hoc
inquiry into each case.”'*® In proposing this more detailed approach,
Babgy and Gittings rejected the “inconsistent semantic dichotomies
that guided traditional [discretionary function exception] analysis”
and presented a flexible model for “a two phase analytical
process.”'”” The model’s first phase requires a court to “determine
thart legislative authority is delegated vo the agency to exercise public

193. Thus cthe process approach may create incentives for agencies to regulate
ineffectively in order 1o avoid tort liability; these incentives are similar to those that the Court’s
current approach creates. Sec Bagby & Gittings, supra note 89, at 238; Krent, supre note 12, at
886-87; supra Part 111.B.3.

194. Because these decisions are made through the administrative process, this process
provides some “check” to prevent agencies from regulating ineffectively. See supra note 115
and accompanying text. However, considering that the participants in the administrative
process may be more concerned with factors other than generalized safery, the administracive
process may not fully check this incentive. Sez Jody Freeman, The Private Role in Public
Governance, 75 N.Y.U. L. REV. 543, 561-63, 567-71 (2000} (summanzing public choice
theoty as holding thar *[pJrvate groups manipulate, pressure, bargain, and bribe to benefit
themnselves at the expense of others™); see alse infra note 260.

195. Pererson & Van Der Weide, mpra note 23, at 488 n.149; sz gl supra note 184
and accompanying text.

196. Bagby & Gittings, mpra note 89, ac 230.

197. Id.
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policy discretion” and, through a possibly “complex” analysis,
determine “the scope of the delegated authority.”'”® The second
phase of the Bagby and Gittings model “directs the court to examine
the nature of the decision making process that leads to the
challenged action” and directs the court to

focus[] on four elements: (1) defining policy and discovering the
‘policy content’ of the particular factors weighed in the decision;
(2) the degree of deliberation over courses of action (a considered
decision); (3) the link between the challenged decisions and the
agency’s policy choice; and (4) the lack of known, objective
standards to guide the decision.'”

Professors Bagby and Gittings’s proposal advocates a more
complex and detailed review that reflects aspects of Professor Krent’s
proposal and the Peterson and Van Der Weide proposals. Like
Peterson and Van Der Weide’s proposal, the Babgy and Gittings
model would require that the agency had acrually delegated
authority to the actor to make the discretionary decision. However,
the Bagby and Gittings model would further require that the agency
have “legislative authority . . . to exercise public policy discretion.”?*
Moreover, the second phase’s consideration of “the degree of
deliberation” echoes Professor Krent’s focus on the process used to
make a decision. Yet unlike Professor Krent’s approach, the Bagby
and Gittings model would consider deliberations outside of the
legislative or administrative process.

b. Issues raised by the “ad hoc inguiry® model. As aspects of the
Babgy and Gittings model are similar to other approaches, the model
raises some of the same issues as other approaches. Specifically,
similar to Peterson and Van Der Weide’s proposal, the Bagby and
Gitungs model could put courts in a situation where they must
second-guess legislative or agency determinations of what constitutes

198. I4. As to decermining the “scope of the [agency’s] delegated authoriry,” Professors
Bagby and Gictings explain that this delegated authority is “authoriry that forces agency action
theough a specified decision path that narrows the agency’s discretion.” Id. They further
explain that “[t]his specified path analysis can be complex, sometimes involving (1) deviations
from, (2) conflicts in, (3) careless implementation of, or (4) [in]consistencies [sic] with the
legislature’s prescription.” Id.

199, Id.

200. See United States v. S.A. Empresa de Viacao Aerea Rio Grandense (Varig Airlines),
467 U.8. 797, 814 (1984).
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»n201

“policy. The first phase of the Bagby and Gittings model
proposes that courts determine whether the agency has been
delegated authority to “exercise public policy.”*” Moreover, the
second phase of their model would require a court to “defin[e]
policy.”*® As discussed above, judicial review of an agency’s
determination of what constitutes a policy decision essentially creates
the separation of powers issues that Congress intended to prevent in
enacting the discretionary function exception.”*

Similarly, by directing a court to “discover{] the ‘policy content’
of the particular factors weighed in the decision,”*® the Bagby and
Gittings model would require courts to grapple with evidenuary
issues of whether the official acrually considered policy factors. As
discussed above in describing Peterson & Van Der Weide and the
Ninth Circuit’s approach, courts would often have to make these
determinations based on after-the-fact testimony and unreliable
evidence.*” Moreover, the more detailed, “ad hoc inquiry into each
case” that the Bagby and Gittings model proposes could result in
different courts amalyzing discretionary function questions in a
variety of different ways, and thus increase uncertainty for litigants.??

3. The “Functional Approach”

a. Overview of the functional approach. More recently Professor
Mark Niles proposed the “functional approach” to analyzing the
applicability of the discretionary function exception.’® Under the
functional approach, the discretionary function exception would only
apply to “tort claim[s that] challenge[ ] a governmental acion which
involves the kind of discretionaty determination that should be made
without the distorting threat of litigation, or that calls on a court to
second-guess a policy judgment.”?%

201. Id.

202. Bagby & Gittings, s#pra notc 89, ar 230.

203, Id.

204. Sez supra Part IL.B (discussing Congress’s intent in creating the discretionary
function exception).

205. Bagby & Gittings, spra note 89, av 230.

206. See supra Parr [V.AZ.

207. Bagby & Gittings, supra note B9, at 230; ¢f. mepra Part 11L.B.4 (discussing how the
Ganberr test is predictable and workable for courts).

208. Niles, supranote 4, ac 1335-52.

209. Id. at 1337.
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Professor Niles further explains thar such a rule prevents judicial
second-guessing of policy decisions and “the possibility that a federal
official will make policy judgments based on fear of the consequences
of litgation.”!® Furthermore, the functional approach rejects
Gaunbert’s “presumption” and would require an actual policy
decision.”! Essentially, the functional approach would consider
whether the government is acting in a governing or non-governing
capacity, and would not apply the discretionary function exception to
“non-governing acts.”*"?

b. Issues woised by the functional approach. The funconal
approach aims to apply the discretionary function exception to
prevent judicial second-guessing of policy decisions and “policy
judgments based on fear of of the consequences of litigation.””"?
However, beyond aruculating this aim, the functional approach
provides very little guidance to a court attempting to apply it. The
functional approach’s disuncdon between governing and non-
governing actions was rejected early on by the Supreme Court as too
vague to provide a workable standard.*'* In Indian Towing the
Court described the “non-governmental” versus “governmental”
distinction as a “quagmire that has long plagued” courts in other
areas of law.?"* The Supreme Court subsequently affirmed this view
that the governmental vs. non-governmental dichotomy is
unworkable *'® Thus, although the explanation of the funcrional

210. Id ac 1338,

211. Id at 1341 (“Pursuant to this funcdonal approach . . . the excepron would be
applicable only in instances where a government official had actually made a policy judgment,
and not where a policy could have been considered but was not.™),

212, I4. at 1338 (“When the government acts in a non-goveming capacity—when it
performs some sort of function or service that could be performed by a private party—there is
no compelling reason, as a marrer of law, to treat the aces any differently than if they were
performed by a private parry.”). This governing/non-goveming distinction in the funcrional
approach echoes Amy Hackman’s proposal that courts should make “a threshold inquiry as to
whether che challenged action involves a uniquely governmental function” before conducting
the Court’s wo-pronged wst. Hackman, sspra note 89, ar 412, 445-46.

213, Niles, sepra note 4, at 1338,

214. Indian Towing v. United States, 350 U.S5. 61, 65 (1955).

215, I see supra Part 11.C.2 (discussing Indian Towing).

216. United States v, S.A. Empresa de Viacao Aerea Rio Grandense (Varig Airlines), 467
U.S. 797, 812 (1984) (citing Indian Towing's discussion rejecting the “uniquely governmental
functions” analysis); sez alse Garcia v. San Antonio Metro. Transit Auth., 469 1.8, 528, 546~
47 (1985) (rejecting the dichotomy between “traditional” /”integral” governmental functions
and other governmental functions as “unsound in prnciple and unworkable in pracdce™).
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approach raises important issues about the theoretical foundation of
the Court’s current approach,’’’ without more guidance, the
functional approach fails to present a workable alternaave.

V. PROPOSED INCENTIVE RECOGNITION APPROACH: A NEW TWO-
STEP ANALYSIS

This Comment agrees with scholarly commentaries contending
that the Gaubert approach undermines Congress’s intent in passing
the FTCA and creates a situation where an agency’s negligent
behavior goes unchecked. However, all of the previously discussed
alternative approaches to discretionary function analysis leave certain
issues unresolved. Specifically, none of these alternatives provide a
solution that is both workable for courts and adequately deals with
the undesirable incentves for agencies caused by the Court’s current
approach. Thus, this Comment proposes a novel analysis based on
recognizing and avoiding the undesirable incentives that other
approaches to the discretonary function exception create.

This Comment’s proposed analysis is termed the “incentive
recognition” approach, because it is based on a recognition of the
undesirable policy incentives that the existence of the discretionary
function exception creates. Under this proposed approach, a
reviewing court would engage in a two step analysis.*!® First, the
court would determine whether the decision was made through the
administrative /legislative process. 1f so, the exception applies. If not,
the court would then move to the second step. 1n the second step,
the court would evaluate the action under three required criteria: (1)
the governmental officer was affirmarively delegared the authority to
use discrenon in considering specific policy factors; (2) the officer,
before the decision, received training making her aware of the
specific policy factors she was to consider; and (3) the officer was
provided access to the information necessary to make the policy-
based decision. If all three of these requirements are met, the court
should apply a presumption that the discretionary function exception
applies to the governmental acuon in question.

217. SeeNiles, supra note 4, at 1324-42,

218. This test is facially similar to the Court’s current two-pronged test in that both
involve a two-step analysis; however, as illustrated in the discussion below, the two-step
analysis proposed in this Comment and the Court’s current approach are substntively quite
different.
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The presumpton created by the incentive recognition approach
strikes a balance that both promotes efficient agency management
and provides a workable test for courts. Unlike the Ganbere
presumption—which presumes that the exception applies if the
action is merely “susceprible to policy analysis”*'*—for the incentive
recognition approach’s presumpton to apply, the government must
make a showing that indicates the acuon was made by an actor with
the affirmative authorization, training, and information necessary to
take the discretionary action. Further, unlike under Berkovirz, the
incentive recogniton approach’s presumption avoids forcing a court
to decide the case based on potentially unreliable evidence.**°

A plaintff can overcome this presumption with evidence that,
despite having the authority and necessary tools, the governmental
officer nonetheless did not base his decision on consideration of
policy factors. Conversely, if the officer was not affirmatively
authorized and did not have the reasonably necessary tools to make
the policy determination involved, the government would face tort
liability pursuant to the FTCA—even if the actor considered policy
factors in making the decision.

This Part will first provide an overview of this proposed approach
by examining each of its steps individually. Part V.B then illustrates
how the approach would apply in particular fact scenarios. Part V.C
then discusses how the incentive recognition approach addresses
issues left unresolved by other approaches and addresses possible
counterarguments to the applicaion of this standard. In this
discussion, Part V.C illustrates how, by avoiding the undesirable
policy incentives created under the Court’s current and ocher
alternative approaches, this proposed approach better effectuates the
purposes of the discretionary function exception and the FTCA as a
whole.

A. Overview of the Incentive Recognition Approach

As explained above, the incentive recognition involves a two-step
analysis. This Subpart will examine these steps individually and
explain how a reviewing court would apply each.

1. Step one: Action taken through the administrative or legislative

219, United Stares v. Gaubert, 499 U.S. 315, 325 (1991).
220, See Protecting Discretvon, supra note 22, at 388; infra Part [IL.B 4.
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process

The first step in the incentive recognition approach is based on
Professor Krent’s “process approach™*! and entails the same analysis.
Accordingly, the first step of the incentive recognition approach
would only place discretionary actons reached through the
administrative or legislative process within the scope of the
discretionary function exception.’?> As an analysis based on the
process approach, under this first step, administrative decisions to
authorize employees to make discretionary decisions would fall
within the scope of the exception, but the actions that employees
take pursuant to that authority would not.*?

The signiftcant difference between the first step of the incentve
recognition approach and Professor Krent’s process approach is thar
the former has a second step which would allow the discretionary
function exception to apply in certain situations where the decision
was not made through the administrative or legislative process.?”* If,
after applying this first step, the reviewing court determines-that the
decision was made through the administrative or legislative process,
the discretionary function exception applies. If the decision was not
made through such a process, the reviewing court moves on to the
second step.

2. Step two: Actor was affirmarively delegated the specific authorivy,
received training on policy factors, and bad the necessary information

Under the incentive recognition approach, a decision not
reached in the administrative or legislative process is presumed to fall
within the scope of the discretionary function exception only when:
(1) the officer was affirmatively delegated the specific authority to
take the policy-based discretionary action at issue, {2) the officer had
received rraiming necessary to make the policy-based decision, and
(3) the officer had the information necessary to make the decision

221, Krent, supra note 12, at 906; see suprn Pare IV.B.1 (discussing the process
approach).

222, See Krent, mpra note 12, at 906 (“Courts should apply the discretonary function
exception 1o protect deliberare, considered policies formulated by agency personnel.™).

223, Id at 906-08.

224. Under a pure process approach analysis, the exception would generally not apply to
decisions that are not reached through either legislative or administeative process. Sez supra
Part IV.B.1.
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based on policy factors. Conversely, if these three requirements are
not met, the discretionary function exception conclusively does not
apply to the action in question.

The first requirement mandates that the governmental acror
must be affirmatively granted the authority to make the specific type
of policy determinadon at issue through the administrative or
legislative policy. Additionally, the grant of authority must specify
which policy factors the officer has authority to consider. This
requirement is necessary in order for a court to determine, under the
next part of its analysis, whether the officer had the tools reasonably
necessary to make a determination based on these policy factors.
Requiring an affirmative, specific grant of authority would compel a
government defendant to point to a specific regulation or policy
granting the authority to take discretionary action in order for the
exception to apply. Such a requirement diverges from the Court’s
current practice of deeming the actor to have the authority to act
with discretion in the absence of a mandatory “federal starute,
regulation, or policy.”?*® Requiring an affirmative delegation of the
specific authority would prevent administrative policymakers from
causing innumerable types of decisions to fall within the exception’s
scope by simply 7ot enacting mandatory regulations or policies.?*®
One could contend that this rule would encourage agency ofhcers to
make sweeping policies that grant every employee large amounts of
discretion over every decision in order for the actions to fall within
the exception. However, this incentive is limited by the condition
that the delegadon of authority be specific and the addidonal
requirements discussed below that the employee be given the
training and information necessary to make the specific policy-based
decision.””’

225. Gaubert v. Unired States, 499 1J.5. 315, 322 (1991) (quoting Berkovitz v, United
Stares, 486 U.5. 531, 536 (1988)).

226. Take, for example, the speed himit at issue in Sefdano discussed swpra Part IV.A2.b.
In that case the court determined that the discretionary function exception did not apply
because the Park Service employees set the speed limit too high in violation of a mandatory
regulation. Soldano v. United States, 453 F.3d 1140, 114748 (9th Cir. 2006); see nlso supra
note 163 and accompanying text. Yet, had there only been a regulation granting officials
generalized discretion vo manage the park as appropriate, under the Court’s current analysis,
the govemment would need only to show that the decision could have been based on policy in
order for the exceptdon to apply. Under the incentive recognition approach, however, the
excepiion would only apply if the officials were affirmatively delegated specific authority to
consider certain delincated policy factors in seming speed limits on park roads.

227. As explained below, see infra Part V.C.2, this incentive for the agency to broadly
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Step two of the incentive recognition approach would further
require that the officer be provided with both the training and
information necessary to make the decision at issue, based upon the
policy factors the officer has authority to consider. Specifically, the
officer must have received at least some training, in some form,
informing her of the specific policy factors she is to consider in
taking the discretionary action. Moreover, the officer must have
access to all information necessary to weigh the policy factors she is
authorized to consider in exercising her specifically delegated
discretion.

This training and information requirement is based in part on
Peterson and Van Der Weide’s conrention that the discretionary
function exception should not apply to actions raken by officials who
“[do] not likely possess the requisite experience in making policy
decisions” or “[do] not regularly receive the social, political, and
economic data to make the decision wisely.”*?®* However, a reviewing
court runs the risk of violating separation of powers by scrutinizing
too closely an agency’s decision to grant discretionary authority to
employees at a particular level.?”® That is, determining the
qualifications and resources needed to take policy-based discretionary
actions is itself an agency policy determination that a court cannot
review without encroaching upon the executive’s separate powers.”®
Thus, in assessing whether the training and information provided
was sufficient to make the decision based on the relevant policy
factors, the reviewing court must st subjectively consider whether,
raking into account the officer’s experience and overall educational
background, it was wise for the officer to have such policy discretion.

In sum, in order for the discretionary function exception to
presumptively apply under the second step, the employee must have:
(1) been affirmatively authorized to exercise discretion in making

delegate discretiomary authoriry is offset by the agency’s burden to comply with the incentive
recognition approach’s other requirements.

228. Peterson and Van Der Weide, supre note 23, ar 492,

229. Under the Conrt’s current broad application of the excepdon, the possibilicy of a
court too closely scrutinizing whether an agency should delegate authority in particular or not
has not been an issue., That is, considering that under Gauberr the discretionary function
exception applies to actions the government can show are “susceptible to policy analysis,” a
court does not review whether delegation was proper. United States v. Gaubert, 499 U.S. 315,
325 (1991).

230. See supra note 21 and accompanying text (discussing the separation of powers
function the discretionary function exception is intended to serve).
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certain specific policy-based decisions, (2) received training on how
to make such a policy-based decision, and (3) had access to
information or data necessary to make a decision based on those
policy factors. A plaintiff can overcome this presumption by showing
that, despite these criteria being met, the action was nonetheless not
policy driven.

B. Application of the Incentive Recognition Approach

Before more closely examining the theorencal jusufications for
the incennve recogninon approach and comparing it to other
approaches, it is helpful to illustrate how this approach would apply
to fact scenarios that courts have faced previously. Specifically, such
examples demonstrate how the proposed analysis is workable for
courts and removes undesirable incentives for agencies to regulate
ineffectvely.

Take, for example, the FAA’s “spot-check” regulations at issue in
Varig?®' In Varig, the Court considered whether the exception
covered both the FAA’s decision to delegate policy discretion to
operational level employees in “conduct[ing] compliance reviews” of
aircraft and the applicaton of this “spot-check” program in a
particular case.?®® Under the first step of the incentive recognition
analysis, a court would determine whether the decision was made
through the administrative or legislative process. Accordingly, a
court would determine that the FAA made its decision either
through the administrative process or by an FAA official acting
individually. Applying the first step, a court would determine that
the decision to promulgate regulations creating the “spot-check”
program would fall within the administrative process, while the case-
by-case application of the program was not. Thus, the decision to
promulgate the “spot-check” regulations would fall within the
exception under the first step, and the court would proceed to the
second step to determine whether the application of “spot-check” in
a particular case is presumably covered by the exception or not.

Under the second step, a court would most likely determine that,
according to the facts at issue in Varig, the exception would
presumably apply to these actions. Specifically, the FAA regulations

231, United States v. $.A. Empresa de Viacao Aerea Rio Grandense (Varig Airlines), 467
U.S. 797, 816-19 (1984) (discussing che “spot-check™ program).
232, Id. at 820.
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expressly instruce the employee to consider the manufacturer’s
experience in assessing how closely to “spot-check.”?** Provided that
the government could show that the FAA trained the official on
these factors and provided the official access to the information
regarding the manufacturer’s experience, the discretionary function
exception would presumably cover these actions under the proposed
analysis. A plainriff, however, could overcome this presumption by
showing that, despite having received training, the employee
nonetheless failed to consider policy factors in applying the “spot-
check” program in that particular instance.

As another example, the facts in Childers can be used to show
whether actions taken by National Park Service employees pursuant
to the Service’s sign policies would come within the scope of the
discrenonary function excepton under the incentve recognition
approach.”® Childers involved the question of whether park rangers’
decision not to post a sign warning of hazards on a trail that was un-
maintained during the winter was covered by the discretionary
function exception.?*® The Ninth Circuit held that the exception did
apply, reasoning that “a statute, regulations, and guidelines . . . leave
[discredonary] decisions, either explicitly or implicitly, in the hands
of NPS rangers.”*® Under the incentive recognition approach,
however, the Park Service’s regulations and guidelines would be
scrutinized more closely. Specifically, under the second step®®” of the

233. Id. at 817-18. The regulations the Court quotes specifically state:
Conformity determination may be varied depending upon circumstances. A
manufacrarer’s policies, quality contrel procedwres, cxperience, inspection personnel,
equipment, and facilities will diceate the extent of conformity inspection to be conducted
or wirnessed by [CAA employees]. . . . In the case of an inexperienced manufacturer
whose abilicy is unknown, it may be necessary to conduct a high percentage of
conformiry inspections until such time as the [CAA] inspector feels he can safely rely
to a greater degree upon the company inspectors. He may then gradually rednce his
own inspecrion or witnessing accordingly.
Experienced mannfaccurers having previously demonstrated the acceptability of their
quality control and inspection competence . . . should benchic by greater [CAA]
confidence. I such enses, conformiry determination may be made through a pinnned
systems of spor-checking eritical parves and assemblies and by veviewing inspecrion records
and materigly review dispasitions.

14. (quoting CAA MANUAL OF PROCEDURE § .330).

234, See Childers v. United Srates, 40 F.3d 973 {9th Cir. 1994},

235. Id. ar974.

236. Id. at 975-76 (citation omiteed).

237. Icis clear from rhe facts in Childers that each case-by-case decision by a park ranger

of where to place a warning sign is not made through the administrative process. Accordingly,
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proposed analysis, a reviewing court would determine whether
rangers had been affirmatively delegated the authority to take the
specific discretionary actions at issue; a regulation that merely “leaves
[discretion] . . . implicitly . . . in the hands of [its] rangers [or other
employees]” would not pass muster,*® Further, the government
would have to show that the specific employees in question received
training on the policy factors they were to consider and had access to
information necessary to make the policy-based discretionary
decision.

Therefore, the decision at issue in Childers would not come
within the discredonary functon excepton under the incentive
recognition approach; park rangers were not affirmatively delegated
specific discretonary authority. However, the Park Service could
structure its reguladons in such a way that the decision would
presumably’”® come within the exception. Specifically, the Park
Service would need to create a regulation or policy affirmarively
delegating operauonal level rangers the authority to consider certain
specified policy factors in determining how to warn of hazards.?*’
Moreover, the Park Service would need to provide its rangers with
training on the specific policy factors they are to consider and the
information or data necessary to make such policy-based decisions.

An agency most likely could, with relative ease, create the
regulations and implement the training necessary for many of its

such decisions would come within the scope of the exception under the first step of che
incentive recognition approach’s rwo-step analysis. However, were the Park Service to, through
the administrative process, promulgate mandatory regulations or policies to place signs based
on specific eriteria (specific weather conditions, number of visitors in the park, frequency of use
of a particular crail or area, etc.), such a decision at the policymaking level would come within
the discretionary funcdon exception.

238. 14

239. As explained above, the incentive recognition approach would allow a phintiff to
overcome this presumption with a showing that the govemmental employee acrually did nor
consider the policy factors she was authorized to. Se supra text accompanying note 220,

240. The Childers court notes chat the reason mangers do not put warning signs on rrails
that are not maintained during the winter is “because it is impractical in such a large area and
the signs may attract visicors and mislead them into believing the trails are inspected and
maintained.” Childers, 40 F.3d at 976 n.5. Under the incentive recognition approach the
decision not to place signs “because it is impractical” would fall within the exception’s scope
only if the regulation specifically authorized rangers to make the policy decision of how to best
use the agency’s resources to promote safery. Id. Likewise, the decision not 1o place signs out
of concern rthat “the signs may ateract visitors”™ would fall within the exceprion’s scope only if
the opecrational level park rangers were specifically authorized to use their professional
judgment to consider the effect of placing such warning signs. 4.
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employees’ discretionary actions to presumpdvely come within the
discretionary function exception under the incentive recognition
approach. Yet the agency would need to take some affirmative
action, rather than “leav[ing discretion] in the hands of [its] rangers
{or other employees]” by simply failing to create mandatory
regulations.”! Such a requirement would help an agency consciously
consider, through the administrative process, the specific type of
actions it seeks to shield from tort liability. By requiring an agency to
athrmatively delegate discretionary authority and train its employees
in order for the discretionary function to apply to day-to-day agency
actoons, the incentive recognition approach would remove the
“perverse incentive[]” for an agency to not regutate.**?

C. How the Incentive Recognition Approach’s Two Step Analysis
Differs from and Compares with Other Possible Approaches

Commentators have derided the broad scope of the discretionary
function exception under the Court’s current two-pronged test as
contrary to Congress’s intenr and as placing an unfair burden on
plaintiffs.*** Furthermore, commentators have noted that the Court’s
current approach creates a sitmation where there is no effective
“check” to deter governmental agencies from acting negligently and
even creates “perverse incentives” for governmental agencies to
regulate ineffectively.”** However, as discussed above, the proposed
alternative approaches either do not adequately address these
problems or create other problems. This Subpart illustrates how the
incentive recognition approach adequately resolves the problems
with the Court’s current approach without creating the problems
caused by other proposed approaches. This Subpart also addresses
possible arguments against adopting the proposed two-step analysis.

1. Workable rule creating proper agency incentives

Unlike several of the approaches discussed above, the incentive
recognition analysis narrows the scope of the discretionary function

241, Id ar 975-76.

242. See Krent, supra note 12, ac 892.

243, Sezsupya Part I11.B.1-2.

244. Krent supra note 12, at 892 (“[Tlaken on its face, the Court’s rvasoning in
Berkovirs seemingly creates a perverse incentive for agencies to permit government officials and
employecs to exercise more unguided discretion.”); see supra Part IILB.3.
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exception without creating the evidentary problems caused by
requiring a showing of an actual policy decision.*** Recall that such a
determination compels courts to make factual determinations on
unreliable evidence.”*® The second step of this Comment’s proposed
analysis, however, requires the government to show that (1) the
official was affirmatively delegated the authority to consider certain
specific policy factors in taking the action, (2) the official had
received training on the relevant policy factors, and (3) that the
officer had the information necessary to make a decision based upon
those policy factors. By requiring these three conditions in order for
the discretionary functon exception to presumptively apply to
actions not made within the formal administrative or legislative
process, this analysis applies the exception significantly more
narrowly than the Court’s current approach under Gaubert. Yet this
analysis avoids the problems created by requiring a showing of an
actual policy decision. Evidence of whether the official was
authorized to consider policy factors and received training on those
factors is not susceptible to unreliable after-the-fact testimony that
the decision was based on policy factors. Because a court would not
delve into the wisdom of delegation decisions,”*’ the court simply
determines whether the government has met the three criteria.
Furthermore, rather than wasting agency resources developing
after-the-fact explanations as to how the action was policy-based,
under this Comment’s proposed analysis, the agency will presumably
further agency goals by focusing its attention on ensuring that the
employees making discretionary decisions are authorized and trained
to do so. In other words, under the proposed analysis, the possibility
of tort liability would motivate agencies to ensure that they properly
train their employees to make policy-based decisions (something that
would benefit the operation of the agency overall). Under a rule
requiring a showing of an actual policy decision, the agency would
be motivated to expend resources developing testinony after-the-

245. Specifically, the following proposed approaches would require the govemment to
make a showing of an actual policy decision: (1) Peterson and Van Der Weide’s approach, see
Peterson & Van Der Weide, s#pra note 23, at 486; smupra notes 122-25 and accompanying
text; (2) cthe Bagby and Gittings model, see Bagby & Girtings, supra note 89, ar 230; supra text
accompanying notes 205-06; {3) the functional approach, sec Niles, supra note 4, at 1337;
supra Part IV.B.3; and (4) the Ninth Circuit’s approach in Oberson and Soldsne, see supra Part
IV.A2.

246, Prorecting Discretion, supra note 22, at 388, see alse supra Part 111.B.4.

247. See supra notes 229-30.
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fact (an activity that does not benefit the operation of the agency
overall).

The incentive recognition approach narrows the scope of the
discretionary function exception while providing a more workable
rule and creates better policy incentives than a rule requiring the
government to show actual consideration of policy factors. The same
holds true when comparing this proposed analysis with other aspects
of other scholarly proposals. For example, while the incentive
recognition approach involves a workable two-step analysis, the
“function approach” would require courts to find and draw a line
between governing and non-governing capacities.”*® As discussed in
Part IV, such a vague test leads to disparate results.”* Such a
situation provides governmental agencies little guidance in managing
agency operations and gives plaindffs little indication as to their
chances of recovery.?®

Likewise, although a purely “process approach” based analysis
provides a clear, workable standard,” it also inhibits governmental
agencies in the fulfillment of their missions.*** As explained above, if
governmental agencies only get the benefit of the exception for
discretionary decisions made through the administrative process,
agencies would have an incentive to create easily complied with
mandatory policies.”®® Without officers making at least some policy-
based discretionary decisions outside of the administrative process,
smooth operation of the agency would suffer. The incentive
recogniton approach, however, avoids this problem by allowing
policy-based decisions made outside of the administrative process to
presumptively fall within the scope of the exception so long as the
agency meets the three factors articulated under step two of the
proposed analysis. Thus, under this Comment’s proposed approach
the agency would have more flexibility to operate in the way that

248. See Niles, supra note 4, at 1335-52; supra Part TV.B.3.a.

249. See Part IV.B3.

250. Sec supra Part IV.B.3.b.

251. Sez Krent, supra note 12, at 906; smpra Part IV.B.1.a,

252. See supra Part IV.B.1.b; see also Peterson & Van Der Weide, supra note 23, at 488
n.149.

253. Recall that this means that an agency uses the administrative process to delegate
authority o make discretionary, policy-based decisions to lower level employees, the decision
to delegate such authority is protected by the exception, but discrerionary decisions made by
st ployees pursuinnt to this aurhorisy are sot protected by the exception. See supra Part I1LB.3; see
also Krent, supranote 12, ar 892.
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would best fulfill the agency’s mission; as long as the three
requirements of step two are met, the agency could delegate
discretionary actions without concern over tort liability exposure.

2. Incentive recognition approach effectively counters concerns of other
approaches

As discussed above in Part III.B.3 the Court’s current approach
to the discretionary function exception has been further criticized as
leaving negligent behavior by agencies unchecked.”® As a brief
review, the argument is that exposure to rort liability serves generally
to “deter” negligent acuon. However, in broadly applying the
exception to situations where the political or administrative process
does not effectively “check” negligent action by a governmental
agency, the Court’s current approach leaves nothing to deter an
agency from acting negligently. In a similar vein, scholars have
criticized the first prong of the Court’s current test as creating a
“perverse incentive” for an agency not to regulate effectively.”® Since
under the Court’s current approach, if an official acts contrary to a
mandatory directive her acdons always fall outside the scope of the
exception, an agency has an incentive to give employees non-
mandatory directives—even if such directives are less effective in
artaining agency objectives.

The incentive recognition approach would effecuvely deal with
both of these problems created by the Court’s current approach.
Both steps of the proposed rwo-step analysis work in conjunction to
deter agency negligence in several ways. First, in limiting the
exception’s scope to agency decisions made through the legislative or
administrative process, a process that involves “prior deliberations”
and is “responsive in some way to the democratic process,”*® the
first step of the proposed analysis would generally apply the
exception only where the political or administrative process would
provide some “check” on imprudent and negligent agency actions.?*’

254. See Krent, supra note 12, ar 886-91.

255, Serid ac 892.

256. Id. at 898.

257. There are instances where public choice concermns show that the political or
administrative process may not effectively deter an agency from acting negligently in a way that
may harm a broad public interest. See 74. at 888-89 (“Public interest groups cerainly exist, but
they cannot be relied upon to exert effective political pressure upon the government in most
contexts involving tortious conduct by the government.™); see alse supra note 189. However,
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In the same vein, the exception only applies under the second step if
the agency has affirmatvely delegated to an employee the authority
to consider specific policy factors and trained her on these factors.
The result of this requirement would be a narrower application of
the excepdon, which would thereby allow rort liability ro deter
negligent acdon in a range of circumstances larger than under the
Court’s current analysis. Furthermore, by requiring government
agencies to train authorized employees on the policy factors, the
second step would make it more likely that employeces would
effectively perform their responsibilities.

This Comment’s proposed analysis similarly removes the
“perverse incentives” to regulate ineffectively. Under the Court’s
current approach an agency can cause actions to come within the
exception’s scope by simply refraining from enacting mandatory
reguladons or policies. On the other hand, under the two-step
analysis proposed here, the exception only applies to the decisions of
individual agency officials if the agency takes affirmative steps
through the administrative process to delegate the authority, train
the officer on the policy-based decisions, and provide the officer with
necessary information. Delegating authority and training employees
would come at a cost to the agency. Thus, the agency would have to
engage in a cost-benefit analysis to determine whether it is worth the
hassle of authorizing and training, or more economical to simply
accept the risk of tort liability. Under the current approach the cost
of mandatory regulations artificially outweighs their benefit.”®® The
proposed analysis, however, would balance the scales, at least to
some extent, by requiring the agency to bear the costs associated
with affirmatively delegating authority and assuring that the
authonzed employee is trained on the relevant policy factors.””

refusing to apply the discretionary function exception to a decision made through the
legislative or administrative process would require a court to review a governmental agency’s
deliberate policy decisions. Doing so would implicate significant separation of powers issues
and undermine Congress's manifest intent in passing the discretionary function exceprion. See
28 U.S.C. § 2680(a) (2000); Krent, mpre note 12, at 894-902; Yoo, supra note 21, at 29.
Accordingly, ar 2 minimum, the discretionary function exception should apply to decisions
made through the administrative or legislative process.

258. 5ee supra Part IILB.3. One could say that in enacting a mandatory regulation, the
agency is creanng a liabiliry, because if an employee acts in violation of the reguladon, her
actions are not within the discretionary functon exception.

259. Because the costs wo an agency to fulfilling step cwo of the incentive recognition
approach would vary significantly, determining such costs is beyond the scope of this
Comment.
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In additon to the actual monetary costs associated with
promulgating regulations or policies that delegate specific authority,
training employees, and providing access to necessary information,
the administrative and legislative processes similarly require the
agency to enact extremely broad policies and training in order to
remove all of its activities from tort liability.?®® Take, for example, the
National Park Service’s sign policy at issue in Childers. In order to
completely remove the Park Service’s liability arising for its
employees’ negligent failure to place signs, the agency could
conceivably authorize all of its employees to use discretion in placing
signs based upon a broad policy factor such as the Park Service’s
fiscal concerns.

Under the incentve recognition approach, however, the Park
Service is unlikely to delegare such authority for two reasons. First, in
order for the discretionary function exception to presumptively
apply, the Park Service would also have to train all its employees on
how to make decisions based on the Park Service’s fiscal concerns
and provide all employees with the informaton or data (budgets,
costs of supplies, risk assessments, etc.) necessary to make
discretionary sign placement decisions based on fiscal policy. The
high costs of training employees and providing them with
information would likely prove prohibitive. Second, the Park Service
would be required to affirmatively delegate such broad discretionary
action and authorize the necessary training/information access
through the administrative process. The absurdity of delegatng
every ranger the authority to consider the Park Service’s overall fiscal
policy in derermining where to place a sign would likely prevent such
an action from being approved through the administrative process.

Even though the costs incurred by the agency to fulfill the
requirements of step two may not completely offset the benefit
gained by avoiding tort liability in every instance, such requirements
would give the agency pause before delegaung authority in order to
bring actions within the exception’s scope. Moreover, as discussed
above, the training requirements of step two would assist in well

260. To be sure, agencies are to some extent politically accountable for every delegation
of authority, and thus an external check of sorts exists to prevent govemrent wrongdoing. If
public pressure warrants, a high ranking official may rescind the delegarion or change its terms.
The efficacy of such a check, however, is open to question. Krent, supra note 12, at 892,
Although the extent of its effect is questionable, political accountability provides some check
on agency action.
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informed policy decision making, and thus, in theory, lead to
smoother agency operation.*®!

3. Possible arguments against adopting an tncentive recognition
analysis

Despite the apparent merits of the incentive recognition
approach, one could contend that it goes against Congress’s intent
in creating the discretionary function exception and violates
scparation of powers. This section will address each of these
arguments.

a. Congressional intent. One could argue that by focusing on the
process used to arrive at the decision, as opposed to the zype of
decision, step one of the incentive recognition approach does not
align with the language of the starute. That is, because the statue
providing the exception uses the language “discretionary function,”
Congress intended the focus to be on the quality or narure of the
action—not the process by which it was taken.” Thus, one could
contend that despite the merits of this Comment’s proposed
analysis,’® a court could not permissibly apply it without Congress
amending the language of the starute. This argument would hold
more weight if the statute were viewed outside of the context in
which it really operates. Viewed in light of the incentives created by
the exception, administrative agencies may make their decisions
“discretionary” for the sole purpose of getting the benefit of the
discretionary function exception.”® It becomes apparent that the
process must be used as a proxy for the nature (discretionary) of the

261. Seesupra Part I11.B.3.
262, Se¢ 2B U.S.C § 2680(a} (2000). This starute provides that the FTCA does not apply
o
Any claim based vpon an act or omission of an employee of the Government,
exercising due care, in the execution of a statute or regulation, whether or not such
statute or regulation be valid, or based upon the exercise or performance or the
failure to exercise or perform a discretionary function or duty on the part of a federal
agency or an employee of the Government, whether or not the discretion involved
be abused.

Iq.

263. The merits of the process approach that Professor Krent lays out are discussed supra
Part IV.B.1. However, Professor Krent’s article provides litde guidance as to how the process
approach can be reconciled with the staturory language. See Krent, supra note 12,

264. Seesupra Pare 11LB.3.
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action in order to avoid undermining Congress’s overall purpose in
passing the FTCA and the exception.

It is widely believed that Congress enacted the discretionary
function exception in order to prevent tort suits, or even the threat
of tort suits, from inhibiting the ability of governmental officials to
make policy decisions.?®® Despite this intention, a discretionary
function analysis based on the “nature” of the action inadvertently
puts tort liability concerns at the very heart of agency policymaking.
As discussed above, under the “nature of the action” element (first
prong) of the Court’s current two-pronged test, an agency has an
incentive to create rules granting authority to lower level employees
to take discretionary actions rather than regulating such employees
through mandatory directives.”®® The determination of when an
agency will or will not delegate authority to lower level employees is
a fundamentally policy-based decision. Under the “nature of the
action” approach, however, such determinations are necessarily
swayed by concerns over tort liability exposure. The end result is that
the agency is making policy decisions based upon the concern for
avoiding exposure to tort liability; this end result goes squarely
against Congress’s intent in including the discretionary function
exception in the FTCA.

The incentive recognition approach uses process as a proxy to
determine whether the acrion is discretionary in nature or not, and,
in so doing, it avoids these problems. Considered in the proper
context—one in which mere existence of the discretionary function
exception affects agency policymaking—the analysis proposed here
effectuates a situation where agency policymaking is less inhibited by
tort liability concerns than under the Court’s current “nature of the
action” analysis.

b. Separation of powers. One could further argue that by requiring
a court to review an agency’s determination that an official had the

265. See United States v. S.A. Empresa de Viacao Acrea Rio Grandense (Vang Airlines),
467 U.S. 797, 813 (1984); H.R. REP. NO. 77-2245, at 10 (stating that the discretionary
function exception was intended to prevent tort acdons brought to test “the constirutionality
of legislation, or the legality of a rule or regulation™); Krent, supra note 12, at 886 n.67 (“The
fear of suit may chill even the most responsible government official from taking vigorous
action.™); see alse supra note 20.

266. Sec supranote 117 and accompanying text; see afss Bagby & Gittings, spra note 89,
at 238, Krent, supranote 12, at 892,
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training and information reasonably necessary to make the policy-
based decision, the second step of the proposed analysis violates
separation of powers. That is, one could contend that determining
the qualifications and resources needed to make policy-based
decisions is in itself a policy-based decision that a court cannot
review without encroaching upon the agency’s powers.

This argument misconstrues the type of review the incentive
recognition approach requires. As explained above, the court would
base its review upon the specific policy factors that the official was
authorized to consider.”” Based upon these policy factors, all the
court reviews is whether the officer had access to the information
and training necessary to make the decision. Such a review does not
require a court to subjectively consider the agency’s wisdom in
delegating discretion to a particular level of employees. Rather, a
reviewing court simply determines whether the employee had the
resources necessary to consider the policy factors and make the policy
determination delegated to him.

VI. CONCLUSION

The broad applicadon of the discretionary function exception
under the Supreme Court’s most recent test undermines Congress’s
purpose in including the exception in the FTCA. Congress intended
that the discretionary function exception to tort liability not interfere
with governmental policy. The Court’s application of the exception
in Ganbert and Berkovitz undermines this purpose by creating a
“perverse” incenuve for governmental agencies to regulate
ineffecrively in order to avoid tort liability exposure under the FTCA.
Furthermore, the “presumption” created in Gaunbert applies the
exception so broadly as ro undermine the purpose of the FTCA as a
whole. This Comment accordingly agrees with other commentators
that the Court’s current approach is untenable. A number of
commentators have proposed alternative tests or approaches that
would narrow the scope of the exception. These approaches,
however, do nort effectively avoid creating the incentive for agencies
to regulate ineffectively, or they present other issues that would
make them difficult for courts to apply. An analysis based on the
“incentive recognition” approach proposed in this Comment

267, Sec supra rext accompanying note 225,
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presents a solution that is both workable for courts and avoids
creating undesirable incentives for agencies.

Andrew Hyer
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