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STATEMENT OF THE NATURE OF THE CASE

The issue involved in this case centers on the constitutionality
and moral justification of the classifications based on marital status
and personal life style which were created by the Individual Income
Tax Act of 1973.

It is the contention of the Appellant that such are unnecessary,
unreasonable, and arbitrary as it requires individuals (with the
same amount of taxable income) to pay personal income tax at variable
rates based on circumstances that are irrelevant to the need for any

such distinction.

DISPOSITION OF THE LOWER COURT

Defendent's Motion to Dismiss the Warrent of Judgement of the Tax
Commission of the State of Utah was denied as the judge had no authority

to do otherwise.

RELIEF SOUGHT ON APPEAL

Appellant requests the Court to:

1. Reverse the decision of the Lower Court from which
appeal is being made.

2. Order the Utah State Tax Commission to refund overpayment
made by appellant in the amount of $494.36.

3. Declare that portion of the 1973 Income Tax Law which sets
differential tax rates based on marital status anq persgna]
1ife style as an unreasonable and arbitrary classification

refore, unconstitutional.

' nd, the . : :
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If the Court does not see fit to do the above, appellant requests
that the Court order that current tax law be made consistent whereby
all taxes paid within the State of Utah (i.e., sales and property),
be collected or assessed at variable rates based upon the marital

status or personal life style of the taxpayer as is now provided by

the State Income Tax.

STATEMENT OF FACTS

As a result of the enactment of the Individual Income Tax Act of
1973 which created a differential in income tax rates based on circum-
stances of marital status and personal life style rather than on income
itself, appeliant has refused to voluntarily pay the tax differential
which “ro7 3meunt above whatever the lowest rate may be (in this case,
married, filing jointly) on the same taxable income amount.

From 1974 through 1977 the appellant has petitioned the Tax Commissic
under provision of Section 59-14A-72 of the Utah Code, for a "redeterm-
ination of deficiency" with the intent of providing the means whereby
appellant could aoply to the Utah State Supreme Court (59-14A-76) for
a "writ of certiorari or review for the purpose of having the Tawfulness
of such decision inquired into and determined."

During this period of time the Tax Commission refused to provide
due process by contending that the only point at issue was an ervor

in "mathematical computation" (59-14A-75) which therefore prevented
application to the Supreme Court for review.
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In March of 1978 the Tax Commission was persuaded by the appellant
to have issued a warrant for delinquent income tax in the amount of
$482.79 and to appear in Court to answer concerning his property.

This was done with the intent of allowing for due process and
providing a means for appeal to the Utah State Supreme Court.

On May 31, 1978 the appellant appeéred in the Third Judicial
District Court on a Supplemental Proceeding. His Motion to Dismiss
the judgement filed by the State Tax Commission was denied.

A Designation of Record on Appeal was filed with the Clerk of

the Third District Court on June 28, 1978.
ARGUMENT

POINT I: That portion of the present Utah State Income Tax which
bases tax rates on marital status and personal life style
is an unreasonable and arbitrary Legislative classification.
The most important and most valid point in the arqument for the
relief sought by the appellant is based on Article I, Section 24 of
the Constitution of the State of Utah which states in summary that
"all laws of a general nature shall have uniform operation.”
Appellant proposes to establish that:
1. The Income Tax of the State of Utah is a law of general nature.
2. That there is no justifiable basis for differential treatment
in tax rates based on marital status and personal 1?fe style
circumstances and that such is unreasonable and arbitrary.
3. That there is no fair reason for the income tax law {as it

presently exists) to not apply it equally in extension to those
it leaves untouched.
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The Individual Income Tax law of the State of Utah is general ip
nature and universally applicable as evidenced by Section 59-14A-5 of
the Utah Code which states that "...a tax is hereby imposed on the State
taxable income, as defined in Sections 59-14A-10 and 59-14A-11, of
every resident individual, and every nonresident individual..."

Except for its progressive nature (based on increased taxable income)
the State Income Tax until 1973 was also universally applicable in its
rate structure to all persons with the same taxable income.

As a result of the changes in income tax law in 1973 the uniform
operation of the law ceased, even though its general nature continued.
This in and of itself should be sufficiently convincing to establish
that the present law is contrary to general constitutional intent as is
stated in Section 24 that "...all laws shall operate uniformly wherever
uniform laws can te erzcted." The State income tax can be enacted to
operate uniformiy as it obviously did prior to 1973.

Section 24 continues that the "...object and purposes of law present
touchstone for determing proper and improper classification,” and that
“one who assails legislative classification as arbitrary has burden of
proving it to be such."

What then was the object or purpose of the creation of these classi-
fications where there were none, and where they were already operating
uniformly? It is assumed that if there were no justifiable purpose for
the classifications then they would be arbitrary, and furthermore, if
there were no reasonable differentiation between classes as relating to
the purposes to be accomplished by the income tax Tlaw, then they wou ld

again be arbitrary.
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Obviously the basic intent of the 1973 Income Tax Act was to
paraliel the Federal Income Tax law for purposes of administrative
convenience. The appellant does not deny this to be a 1egitimate
objective. However, in the creation of various tax rate structures
where one pays more than another with both having the same taxable
income, then the question of fairness immediately arises, especially
when nothing of substance changed in the circumstances of the two
individuals from one year to the next (i.e., 1972 to 1973).

It is evident that Tegislative intent was not totally concerned
about administrative convenience or paralieling the Federal tax
classification structure as one, it did not include the "Head of House-
hold" filing status and secondly, one basic progressive rate as pre-
viously existed was at least as convenient to administer as the three
established, regardless of whether it corresponded to the Federal or not.

Legislative action for purposes of administrative convenience is
one thing, however, when it affects the individual taxpayer adversly
and for no apparent reason, then it must be justified on a more sub-
stantial basis than mere "administrative convenience."

As the line of thinking of the Court will no doubt lead to an
examination of the reasoning behind the existing Federal tax filing
structure, the appellant has included a copy of a Federal Tax Court
and Court of Appeals decision which focuses on the reasoning and
supposed justification of the subject at issue. (See Appendices 1 and
2: Federal Tax Court, Vivien Kellems, Docket No. 427-70, 6-27-72, and
same, U.S. Court of Appeals, 2nd Circuit, Docket No. 74-2122, 4-4-73).
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Let it be understood that the appellant makes reference to the
above Federal court decisions for purposes of iliustration only and for
the convenience of you, the Supreme Court. The appeliant strongly
objects to the Utah State Supreme Court finding reason to justify
changes in the State tax law based on Federal statute. The issue at
hand is State legislative action regardless of Federal precedence.

It is, however, important to briefly examine the supposed Congression:;
line of reasoning which created the current tax differential based on
marital status and personal life style. You will note from this particuler
case that two "...rational basis for distinction" are given:

1. The geographic equalization of taxpayers as between community
and non-community property states.

2. The recognition of the greater financial burdens of married
persons.

Little ~cvme-t need be made regarding point number one, as any
conflict in tax administration between community and non-community
property is totally irrelevant to the requirements of the Individual
Income Tax of the State of Utah.

No doubt in 1948 when this became a problem, the Congressional
action taken seemed reasonable to many. Thirty years later this is
certainly not the case, and to use it as justification to perpetuate
an unreasonable system of classification is for the most part a red
herring response. To say that one inequity must continue because of
the existence of another law which in itself is inequitable is begging
the question. It is like saying you cannot go for a walk because you

have a rock in your shoe and leaving it at that.
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The second point having to do with "the greater financial burden

of married persons” is the only serious justification for the classifi-
cation that the appellant is aware of, although at times some verbalize
that single people deserve to be penalized for not being married.

If there is, or ever was, any validity to the present classification
system, it comes down to one issue which is the second point mentioned.
In 1948 it may have appeared that this was a reasonable extension of
the "ability to pay" theory, but today that is for the most part a myth.

The appellant submits his own situation as an example: In 1970 the
appellant was employed in the State of Michigan at an annual salary of
$13,500 with his wife earning approximately $1,000 from part time work.
As a result of a divorce, he returned to Salt Lake City to be closer to
where his former wife and son were residing. He began employment at an
annual salary of $10,000. His former wife huu uoeuineu ewpioyment at
approximately $5,000 per year. In 1973 the appellant purchased a one-
bedroom condominium for $17,000 with a monthly payment and service fee
of $170. His former wife was renting a duplex at $150 per month. An
approximate breakdown of their monthly income and living expenses in

1973 compared to when married in 1970 is as follows:

(see next page)
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8
Monthly Income/ Appellant Former Wife When Marrieg
Expenses
Gross lncome $ 1,066 $ 570 $ 1,208
Taxes and Ded. 266 67 292
Take-home pay 800 503 916
House payment/rent 170 150 145
Food 60 100 125
Clothing 10 15 30
Insurance 35 10 30
Utilities 30 45 60
Contributions 30 40 65
Recreation 40 20 30
Installment Payments 150 15 110
Transportation 50 40 80
Child Support 120
Miscellaneous 100 75 140
Savings 5 -7 101
TOTALS $ 800 $ 510 $ 916

This above iiemization of income and expenses is sufficiently
accurate to substantiate the fact (and the appellant and his former
wife would testify to such) that neither of them had an increased
"ability to pay" income taxes at a higher rate as a result of their
change in marital status. In fact, the situation was more to the
contrary. They were both suddenly faced with the necessity of main-
taining two separate households with no expenses being reduced that
at the same time were not balanced off by increases in others and

substantial decreases in individual income. At least in their case
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(when married) they did have more funds available for savings and non-
necessities than in either category of "single" or "head of household,"
and their situation does not appear to be that much different than many
others in similar circumstances.

This should not be surprising. Whether married, single or head of
household, the basic and essential expenses are for the most part fixed.
The only really significant variable is the number of children, which
(if not fairly treated) is at least acknowledged in the provision for
"exemptions."

For a moment let us assume that in all married households only one
person were employed and at the same time had several children. That
would at least cause one to reflect on the desirability of manipuiating
the tax structure for the purpose of accomplishing or supporting what
were considered to be socially desirable goals.

Many years ago this may have been the case. However, now the
situation has changed dramatically. Now in at least half the married
households both parties are employed outside the home and at the same
time average family size has decreased substantially. The end result
largely negating whatever validity there may have been to any lessening
of ability to pay income taxes in comparison to single or head of house-
hold status.

Leaving aside for the moment the appellants own personal circum-
stances and bias, lets look for a moment at the situation of others who

are less fortunate than himself in regard to the issue under discussion.
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The status of two particular groups of people deserves special note:

1. First of all there are thousands of adult single people
in the State who for whatever reason(s) are not married-—
which very often is not a matter of choice, but because
of circumstances largely beyond their control. Their
desires are the same as a married person; one of the most
important of which is that of getting out of an apartment
and owning their own home. The majority of these individ-
uals are women who are in lower paying unskilled jobs. It
goes without saying that such an individual with one income
would at least have as equal a dificulty in being able to
obtain financing and making the payments on a purchased
dwelling as a married couple with two incomes. The appel-
lant would assume there would be no disagreement as to
their equal right to become a homeowner.

2. Secondly, there is the large number of single parent "head
of households" (again mostly women) who are in a similar
situation as the above and perhaps with even a greater
need and desire to have their own home, yet must do so on
one income.

What is the essential difference (that justifies a different
tax rate) between the status of a single parent with two
children with an income of $10,000 per year, and a married
couple with one child making $10,000 annually?

Treating people in such a manner is not only unreasonable
and arbitrary, it is cruel--especially when most of them
accept their status in life and the benevolence of their
government with resignation.

The appellant admits he is not able to "prove" the foregoing
assumptions or conclusions, but at the same time maintains that with
the combination of what is really common knowledge and the use of
common sense, the weight of evidence would lean in the direction of
his position.

Regarding the issue of the "head of household" status: The
present neglect of due consideration will probably be acknowledged
through a recommendation of the Governor's present Tax Revision Com-

mittee to provide for such in the same manner as does the Federal
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classification which operates on the rather thoughtless assumption

that a head of household family has a greater ability to pay taxes than

a married couple, but less than a single individual. This recommendation
will not be surprising as it appeared to be some of the unfinished
business of past tax revision committees.

It is interesting to review the minutes of the Tax Revision Com-
mittee (on file in the State Capital Archives). The Committed was em-
powered by the 1967 Legislature to study Utah's taxes with the "view of
effecting a more equitable distribution of the tax burden and to prepare
bills provided" and specifically to "study the adjustability or feasibility
of coordinating the Utah Income Tax Act" with the Federal law. (Utah Code
Annotated, Section 20 (2-3) (Supp. 1971).

The first Federally based tax bill submitted to the Legislature in
1969 contained only one tax rate schedule (S. 21, 38th Legislature, 1969).
It appeared that as the Committee and the Legislature got more involved
in trying to parallel the Federal structure they felt that they had to
give up either the one rate structure or continue with what they thought
was an administrative burden which was married persons having to file
separate returns. What finally won out was a variable rate structure
which would encourage married filing joint returns.

In the process, it appears that what this action might do to the
existing equitability of the system was disregarded and thus a new in-
equity was created mearly on the basis of accomodating the inflexible

sacred cow of the joint return as if it were an unquestionable "given."
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Although not directly at issue in this case, it is worth noting
that an equally nonsensical situation exists under the Federal system
in regard to the so-called "marriage penalty" where a couple filing
jointly may claim only a $3,200 standard deduction, whereas each partner
before marriage (or if living together as unmarried) can claim a $2,200
standard deduction. So in this case it isn't just the unmarried who
are the victims of unreasonable tax policy descrimination.

What are we left with then that is still at issue. It has been
established that, (at least in regard to the "head of household" category)
..."there is no fair reason for the law that would not require equally
its extension to those it leaves untouched." (Article 1, Section 24,
Utah State Constitution).

We now have the most difficult task which is trying to convince
many who belizve “yet would never admit it) that the single status
can be esquated with sin and the single parent as tainted or at least
irresponsible, which somehow leaves them with a greater ability to pay
taxes not only because they have more money but because they are part
of an undesirable social cost and therefore merit such.

Someone once said "When you go through the grocery line, they
don't ask you your marital status and ring you up on another cash reg-
ister." What more can one say? Expenses of people, no matter what their
marital status and 1ife style are much more similar than dissimilar.

In general, any savings of expenses on the part of the unmarvied is
compensated for by a married couple's ability to pool resources, and

likewise the lack of having the expense of children on the part of singles
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is compensated (at least as much as should reasonably be expected) with
the exemption provision and the fact that singles pay {through property
and other taxes) a substantial portion towards the expense of educating
other peoples' children.

Therefore as a result of being unreasonably and arbitrarily
classified the appellant and his former wife were required to pay
additional amounts of 1973 State income tax over 1972 of $84.00 and
approximately $18.00 respectively on the same dollar income. This increase
is mostly attributable to the "single and head of household tax penalty"
and not the increase in tax rates from 1972 to 1973.

The position of the appellant is therefore that the only sensible,
reasonable and fair way of taxing people is based on the ability to pay on
income and any other extension of the "ability to pay" has ncvalidity
when making classifications for taxing purposes based on marital status
and personal life style. Any such consideration, to be equitable, must
be provided for through individual exemptions and itemized deductions. -

The appellant would take issue with one statement in Article 1,
Section 24 of the State Constitution which states..."In fixing the limits
of the class, the legislative body has a wide discretion; and the
Supreme Court may not concern itself with the wisdom or policy of the law."
Let it only be said that if there were ever any truth to such a statement,
that time has long past. Almost by definition (now days) that is pre-
cisely what courts of appeal and supreme courts do do--is concern them-
selves with the wisdom and policy of law and its effects, call it by

what name you ma
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POINT II: That portion of the present Utah State Income Tax which

bases tax rates on marital status and personal life style
is a "special Taw" which is prohibited by the Constitution.

Article VI, Section 26 of the Utah State Constitution states that
“the Legislature is prohibited from enacting any private or special laws
in certain enumerated cases, one of which is "assessing and collecting
taxes."

Aithough what is termed as "special laws" is not defined, a General
law is defined as: "Laws which apply to and operate uniformly upon ar
members of any class of persons, places, or things, requiring legislation
peculiar to themselves in the matters covered by the laws in question, are
general and not special."

The gqueztion nere then is do the legislatively created classifica-
tions regaroing marital status and personal life style for taxing purposes
really require legislation peculiar to themselves? Present law by
d?finition gives "special" consideration to those living within the legal
framework of marriage. Are the circumstances of persons in that category
so special that they be allowed to pay less taxes than their single or
head of household counterparts with the same taxable income and comparable
expenses? The appellant maintains that under an impartial judgement the
answer must be no.

POINT III: That portion of the present Utah State Income Tax which‘basﬁ
tax rates on marital status and personal life style denies
one equal protection and benefit of the law.

Article I, Section 2 of the Constitution of Utah states that:

"A11 political power is inherent in the pcople; and all free governments

are founded on their authority for their cqual protection and benefit,
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and they have the right to alter or reform their government as the public
welfare may require."

The appellant maintains that having variable tax rates based on
marital status and personal 1ife style in effect results in having two
or more laws which apply to groups of people arbitrarily created by the
Legislature which when analyzed it will be found as reiterated before
"...that there is no fair reason for the law that would not require
equally its extension to those which it leaves untouched (Article I,
Section 24).

It is therefore a contradiction in terms to claim equal protection
and benefit of the law when the existing law is in fact a multiplicity
of laws which are administered in a discriminatory manner, and based on
assumptions that are irrelevant to the requirements of the objective in the
first place which is to tax income and not people.

The other side of the coin of "due process" is "equal protection."
The appellant, in having the Supreme Court review this appeal, has
received due process. He is now requesting equal protection for him-
self and thousands of other residents of the State under one tax rate,
as it is impossible to have such under two or more laws that apply to

the same thing, and that same thing is equal amount of taxable income.

POINT IV: That portion of the present Utah State Income Tax which
bases tax rates on marital status and personal life style
is a usruption of "Fundamental Rights" which are deemed
essential under the Constitution.

Article I, Section 27 of the Utah State Constitution states that
"Frequent recurrence to fundamental principles is essential to the
security of individual rights and the perpetuity of free government."
The appellant acknowledges the necessity of legislative and legal
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of government, however, he also sees that such precedence is a mixed
blessing and at times a curse. An honest and enlightened appraisal of
such would confirm this to be the case. The legislative and legal approach
of today is too often an excess of justifying current action by the past
without sufficient regard to letting (whatever is being considered) be
judged on its own merits rather than questionable past precedence.

An appropriate example (excepting it is on the Federal 1eveT)
is the reversing of the Tong held acceptabi]ify of the "separate but equal"

interpretation in Plessy v Ferguson (1896). At that time the Court said

that a law which recognizes a difference in color "has no tendency to
destroy the legal equality of the two races." Also adding that the
Fourteenth Ammendment was not intended to enforce "social, as distinguished
from political equality." If the enforced segregation "stamps the colored
race wit. the badge of inferiority, it is solely because the race chooses
to put that construction upon it."

Unfortunately it took the Court nearly 60 v ~rs to realize there was
something very fundatmentally wrong with previous lines of reasoning and

Togic. 1In Brown v Board of Educatijon (1954), the Court stated that

separate facilities (in education) were "inherently unequal" and that
continuance by the states would breach the equal protection clause of
the Fourteenth Amr=ndment.

The Utah State Supreme Court is well aware of the ramifications of
this decision in all phases of civil rights since 1954. The issue of
taxation based on marital status and life style is no less of a civil
rights issue. Similar assumptions of the "separte but equal” mentality

pervade today's justification of existing tax policy. One might rephras

the s [SPRN O . ; Il ; reco nize
ia te{']?le?)}:m/f o ] eas‘. 2, ling Fe } S “:S 2 b%/(/u%/%\yl}iplg\/[R}ll’a(}.tlma [](%(\;IL[%h ] C'h 9
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a difference in (marital status or life style) has a tendency to destroy
the Tegalequality of the (groups being taxed)' At least the Court can
be assured that the frustration, anger, and resultant disrespect for
unfair (if not oppressive) taxation on the part of many is not just
because they "choose to put that construction upon it," it is because
it is "inherently unequal.”

As to the precedence that has developed now for 30 years, it is
due time for those who are in contrel and sit in judgement to begin
asking why are we doing things the way we are and upon what justifica-
tion, and have our actions been arbitrary or unreasonable?

For the security of individual rights, this issue demands the
"recurrence to fundamental principles" and this is what the appellant
is requesting the Utah State Supreme Court to do. Please, for the
moment, discard the traditional mode of legal justification which uses
the past as a standard for the future.

The Constitution deems it as essential that you at times focus
on fundamental principles and this cannot be done fairly by using prece-
dence as a crutch or a substitute for original thinking.
POINT V: That portion of the present Utah State Income Tax which

bases tax rates on marital status and personal life ;ty]e
is a denial of religious freedom and rights of conscience.

Article 1, Section 4 to the Constitution states that "The rights
of conscience shall never be infringed. The State shall make no law
respecting an establishment of religion or prohibiting the free exer-

cise thereof."
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The Court may think it rather naive on the part of the appellant

to appeal to the "rights of conscience” in defending his position.

If so, you are probably right if such stops at mere belief without
action. History has shown that an appeal to a natural or higher law
has always gotten its adherents into trouble, but this will no doubt
always be the case.

The appellant's point is quite direct and simple. He, as a matter f
of conscience (religion) believes (and wifhout qualification) in paying
his share of taxes to support the public "good." However, as a correlary,
he also believes with the same conviction that being forced‘to pay more
than his share is theft on the part of the government and an eQi] which
is in precisely the same category as tax evasion.

As faith without works 1is dead, 1fkew{se is belief without action.
This “. w, ine appellant has no choice but to refuse to voluntarily pay
the unjust tax under discussion.

The making of an "ability to pay" determination beyond that based
on equivelent taxable income-amounts, is a moral judgement, which (however
desirable) is one that courts and particularly legislative bodies are
illsuited to do.

It makes just as much sense to tax a person based on their sex,
religion, or where they live as to do so through classification by

marital status and 1ife style. 1In fact it would make more sense to

do so based on sex as males traditionally have higher incomes than females

and that isn‘t mere speculation or wishfull thinking.
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IT the Utah State Legislature, either individually or collectively
had the wisdom of Solomon, the appellant would defer to its Jjudgement.,
But as that hardly seems Tikely in his 1ifetime he cannot as a matter of
conscience do so,as anything less would be a betrayal of his own integrity

and a compromise of "the free exercise" of his religious convictions.

SUMMARY

In presenting his argument the appellant has tried to take what was
a common sense approach to him. Not being a lawyer he hasn't been privy
to the nuances of that profession which may have helped in his presentation.
Nonetheless, the appeliant believes he has sufficiently established the
following so as to allow the Court to grant the relief sought:

That the provision(s) of the 1973 Individual Income Tax of the
State of Utah which provide for basing tax rates on marital status
and personal Tife style is unconstitutional or violates the intent
of such because:

It is an unreasonable and arbitrary legislative classification.
It is a "special Taw."
It violates the concept of "equal protection and benefit of the Taw."
It is a usurption of the "fundamental rights” of individuals.
It is an infringement of the right of conscience and free exercise
of religion.

D W)=

The appellant would appeal to the Court to reflect on the words of
Dliver Wendell Holmes, Jr. who said, "The law is the witness and eternal
deposit of our moral life. Its history is the history of the moral
development of the race." Gentlemen, you are in a unique position to

assist in that moral development which is so sorely needed. Please do so.
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In conclusion, (and with all due respect to the Court), if it sees
fit not to grant the relief sought on this appeal, the appeliant can
only say that he tried, and then echo the words of Charles Dickens who

once said, "If that's the law, then the Jaw is an ass."

CERTIFICATE

Ten copies of the foregoing appellant's Brief were delivered
to the Supreme Court of the State of Utah in care of the clerk of
the Supreme Court, State Capital Building, Salt Lake City, Utah;
and two copies of the same were mailed to Bruce M. Hale, Attorney
for Plaintiff znd Respondent, 235 State Capital Cuilding, Salt Lake
City, Utah 84114, this /= day of September, 1978.

Weorei S. wmight, Pro Se
Appellant

[V S //},,75/;{/
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376—53

Vivien Kallerns

T2

Cite ay T53.3% -1 TC

hernce. not deduciible as a Jeim azainat
the eztate undor scction 2033(2) (2).

Finally, even if the record supposted
the conclusion that there was full and
adeqgu copsideration  in money  or
monex's worth for the agreenient of 3oy
28, 1047, we would cdnciuae that pe
tioner has failed to establizh ‘the de-
ductibility of the 150,000, The stpida-
tion with resyect to the settletuent dated
May 12, 1666, Tecites 4z cnnsiderstion
for the 315,000 settlement distritution
the following:

* » ¥ in fell scttlement of all claims

and disputes relzting to (1) the agres-

ment between Mr. and Mrs. Laza
dated May 28, 1917 (i) the azreums

-of trust of Lena G. Lazar aated Ivicru-

ary 14, 1963, (iii) the varioug wilis of

lcna G. Lazzar and (iv) the estate of

Lena G. Lazar, * * *

The stipulation does not apportion the
$150,000 scttlernent distribution to the
four designated bases of the cleims of
Susan R. Simon, ct al. Petiticn»r has pre-
sented no evidence upon which a reason-
able apportionment of anv part of th2
$150,000 settlewncnt distribution conld oe
made to the rights of an R. Simon, et
al, a3 lhird party cl ANnTs under the
agreoment dated May 28, dis-

RS

-

a

P
thelr o P et

claries of the testamentaryv estate under
prior wills or otherwise. Therefore,
tloner would still have failed to esta
the deductibility of tile $150,000 settle-
ment distribution or any part thercof
under scction 2053. Rayethon Productien
Corporation, 1 T.C. 932 (1943), af'd
144 F.2d 100 [32 AFTR 1133] (C.A. 1,
1944).

Decision will be entered for respon-
dent.

[758.66] 58 TC No. 56. VIVIEN
KELLEMS. Docket No. 427-70. 6-27-72.
Opinion by WITHEY, J. Year 1963,
Decision for Commissioner.

TAX ON INDIVIDUALS—Rates of
tax——constitutionzlity. Federal income
tax laws as applied to single taxpayer
are constitutional. Computation of tax-
payer’s tax through use of rates appli-

cable 1o single persons ruther than
married persons didn’t constitute un-
constitutlonal classification. Ref: 1872

P-H Fed. {3427.

Official Tax Court Syllubus
13 Pctitioner, a gipie nporson, comi- <

Sponsored by paisxi @Mnmﬂ‘&}h’Q¥ﬁ/%Pfleﬁ'19$/ﬁE$]if;‘ &&2/’/"_}31/0/1

LR.C. 1034, a3 applicakle to =he vear
1865, Fzld: Tu2 aoplication of inols
return rares, ithout the mcome-spl}‘.t-
Unz bemest of see. 2(a), to petitioner's
tavadla income «
petitionera cons
the fifth, rinis, fourteenth, and
amendmentz or article 1,

sezilon 2,
clause 3, and article 1, scction 9, clauze

i of the United States Constitution.

David R. Sheiton, for the patitionern

David M. Reizes and Barry I, Gordon,
for the rernnndent.

WITHEY, Judge: Respondent deier-
mined a dedc.ency in Federnl income tax
for petitiorer for the year ended Decem-
ber 21, I, In the amcunt of $313.30.
Regoordent has also denied petitioner's
ciaim for refund o taxes for the same
year in the amount of $2,935.12. T
issves raised by way of the notice of
deficiency havirg been conceded by pati-
tioner at the tirme or tricl, the romeoining

i 1is allowability of petitioners
c 1 for refund which is based upon the
asszrucn that the compuiation of peti-
5

oners tax through the use of rates
aprlicable to single perzeng rather than
married persons constituted an unconsti-
tutional classidcation.

FINDINGS FACT

Petitiorer, a cingle person from 1947
to the time of trial of this ca=se, resided

u

ot East Haddam, Connecticut, at the
time of filing the petition. Both peti-

tioner 3 1963 individual return and claim
for refund were rled with the district
director of inlernal revenue, Harifood,
Conrecticut.

The tax on petitioner's return, as
filed, was coniputed by petitioner on the
basis of the rutes gset forth in section
1¢{a)(2) of the Intcrnal Revenue Code
of 1954 as amended through 3985.

OPINION

Having conceded the only issue with
regard to the notice of deficiency, peti-
tioner claims entitlement to a refund of
income tax paid ror 1965. The basis for
petitioner’s claim ig thai the provisicns
of the Interna: Revenue Code providing
4 rate of tax applicable to petitioner,
who is a single person, higher than the
rate applicable to jeint returns of
married persons are unconstitutionsl
and in violaticn of the fifth, ninth, four-

“feeith, and sixteenth amendments sad
ticls 1, geciion 2, clause 3, and articl
/%\*u/lud f}\" ihe Tristituté of .1'1%21/11‘11111/ L[m\‘ }Sevr\‘[( es
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1, section 9, clause 4 of the United Stat

payer. In thoet case the Cowrt wiatoal-

Constitution. Normalv, 4 To-lihive elaesine tan
Petltioner's argument with respect {o \"”{ﬁ"ﬁ e ~tbsnde 1y st of
the ninth angd sisteenth amenoaments and Frets ratfon iy aetic S lemon-
s teo ! . " RN T LRI TERE]
with respeet to the first arucle of the Alestod toos merecped by e e
Constitution is  apparently  that  the MeDornld - Poard ol L otion
< v O ra 90 T Y iR o
smount of tax paid by her in e Comanrs. 2 1UI, B i (8] "
that which would be pavoble if »ITCGowan v Alarvianas DG UL 40,
° turn rates were applicd to her oy i 125 11061y, Stuniard 01 Co. Y

of Maryswville, 279 U8, 552, 5¢6- 557

not an income tax, and also is not @t
which is apportion>] 2mang
This argumynt, prodicat-d ¢n LET Petitioner's  central aremimeont ihus
Hon that the “cxcess” i3 4 1 nnt\' fov hanos on the isans of whether thes Court
remaining singl 1 Mot an ineome <X, voration d brizis for th~ di--
is without rirrit. Na evidenes has boen drown betweon married  and
submittea showing the intent of Con- in-le porsons for murneses of the of
gress was to regulele or restrict or  plicatle rates ot L:\utmn We do po
pendlize persons who are not marricd. ceive such a hach. . .
Although the fourteenth amendment ‘This distinotion wos dyxawn for the
is generally arnlicable to states rother =t tane by scciion 301 of the Rovenug
than to the Fuderal govermment, the Act ol 1Cds, 62 Siat 1740 e by 1
-fourtecnth amendmcent concent «f equul wincd a part of the Code :anee thon, |
protection has hecn heM in cortnin nou- L\;'—. ave history dieltnes conoaess
© tax situations to be anplicable wo the sonad antent in e onactient of to
United $tates throuri tnv ifth amend-  provizion to f i ogeorranhic cquil
ment. Bollin: v. Sh-roe, 247 US, 407 Unel tax v CHT O AN el L
(1954); Shapare v Tuomapron 500 USRS, equalizng o on wis mennt Lo fore-
61S. A2 1o W spocifically stoll a substanaol and omediate trend
stofins e Was  an by state eovarnments, waont.na om-
egsenticy - o S ﬁnmim\ nt in  munity vroverty luws, The nnteipated

casns i the QoMLY propsntly beas Vers oNwbegied
) CooTnnseme [ Setive i RN
Court hios b w LD T TR v

Judicial review nf cluss
the Intermal Revcnue & ¢
States v. Jlaryiand
Corp., 400 U.S. 4 [26 Al
(1970), a case in whi
tion argument wis mod.

1 tor the b
e LTne Cluse serious
stithend Yeaord covernmoe ®
Conaress Telt 1t conld not ereceddy artoks
the cilect of comminity properiy imws
in beht of the dreision of PPoe v Lorn,

Vol e

1The relevant scctions
Law 8-272, February 243, 100¢,

Sec. 1(a)(2). ® s & In 57 Yle voar becinpin s after December 31, 1044
there is hereby 3mpos g an the (e abie [Locrie of very dnoviir ) (i thar a hoed
of & houschold to whomw subsection (b) apphics) w tax acternuned n accordative with
the following table:

s

I Revernue Code. as cmended through Public

. . . . . » . . - L] . . . . . - . .
Over $14,000 but pot over $18,000 . co... S3,650 plus 997: of excexs over $14,000
. . . . . . . . . . - . . . . . . L} .
Over $26,000 but not over £32,000 ... ceeo... $3,030 plut D5To of cxcess over $26,(00
- L] . . . » » - . . - . . - . . L4 . .

Sce. 2(a). Rate of Tax. Tn the ease of a sirt return of u bushond and wife uwmler
section 6013, the tax imresed by sceiion 1 sivgl be twoer the tex wieh woull be
Imposed jf the taxable income were cut in haif « = *

After miving effect to the

mopentarers ince erted e orestondent’s
notice of deticicney, the Feiv Ihvsme T ETEE TS S T RS AR
the provisions of sechion 16042y onven ot Vot 10 the teacme s
provision of =sccotia 2o ¢ ihas 1 S the e e omee

would be $7.5 25 the .
41.7 percent increasc rrom 7,

on the read:r’s  vrsyective

t 1 H. Rept. No. 1274, ~0th Cung., 24 Sess. (194»), 1948-1 C. 1. 241, 260,

Or 4 Jta pereent reduc. conmt 10,500, Gr pelidig

3 Ibld. at os1.
% Ibid. at 239.

Prestice-Hall, IncTax Court Reporled and Memors=cum De~'stens | E-‘S-SS
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57588
282 U.S. 101 [9 ATTR 5747 (10305
The eficet of the 1618 Act was to nro-

vide cqualily of lregtment to persons
who were married whether or not livino
in 2 community property state. )

Petitioner wsrguss that issue is not
taken with the wisdom of the enaetment
of the splhit-income device to frisirate
the anticipated siate commurnitv prop-
erty Jaws, but tather jssue is taken with
the denial of the benefit of the split-
income device to singie persons. We per-
ceive two just Seations to what was done
by Congress in this rospect. First, it i3
reasonzble for Concress to zttempt to
achieve geographic cquality. The means
chosen to reect that cnd was reasonable
in spite of the uncqual treatment of
single people since Lhere were po visbie
aliernative methods gavailable to Con-
gress to leave all taxpavers equal. In-
equality remained if the income-splitting
device were exlended to af/l individua
returns of both married snd sing.e per-
sons, slace then mearried persons in com-
munity oropertv states filing individual
retwns would still be better off than per-
sons married or single outside of com-
munity property states; nor vould equal-
ity be achieved if the income-splitting
device were extended only to single per-
sons and married persons filing joint
returng, because then o single person
would pav a muh lower o chan the
tox pa:d by a married persor who tiled a
separate return, Furthermare a sinzle
person would also pay a tax lower than
the eftective tax on the zame income of a
married porson whos? spouge also had
sigmificant income (hoth of whose in-
colnes were inchided on a joint return).

More importantly, however, Congress
was within the bounds of its constitu-
tional role since it is conceivable Con-
gress  belicved trat married persons
generally have greater financial hurdens
than single persons.® The recognition of
such greater burdens is certainly con-
sonant with taxation based on the ability
to pay, which hus long been an importent
objective of the income tax scheme. The
degree of recognition given by Congress
to the problem of greater financiul bur-
dens on the part of the married tax-
pavers (see footnote 1, supra) was also
within the discretion or Congress since
1t docs not appar arbitrary or UNreason-

Vivien Kellems
te as 53.55 P-U 10

772

able. Furthermore, the fact <hat the
income-=plitting  device grants  the
greatest amount of tax reduction to thase
earning high incomes simply reiects the
groduated rate structure of the Internal
Revenue Code. This factor in no way
negates the idea that the provision vras
an acknowledgment of the greater fin-
ancial burdens of married pérsonﬁ since
in any given income catezory the mar-
ried person filing jointly will nav less
tax than a single person having the same
income.?

Petitioner's faith in Hoeper v. Tax
Commission, 254 U.S. 206 {10 AFTR
4887 (1931), and similar cases i3 mis-
placed. In Hneper the Court was dealing
with a Wisconsin income tax statute
which added a wife's earnings to her
taxable income. The Court
at page 217, “It can hardly be
ied that a mcre difference in social
rclatiors =o alters the tazable status of

one receiving income as to justify a
different measure for the tax.” The dis-

tinction Dbetween Hoeper <and the pre-
sent case is that in Hoeper the state
was atlempting to tax itn the husband
earnings which were not hig, whereas in
this case Congress is applying a dif-
fcrent rate of tax to earnings conceded
fo be petitioner's It is fwly within the
wovwer of Conzress to enact provisiops
ceateing or mewdyli.g Uy ol ol (a2
craduated rates, subject to the restric-
tion d¢iscussed above; that is. if the
chinge in the raie structure is not equal
as betweoen classes of taxpayers, there
must be a rational basis for the distinc-
tion. In this case the geographic equa-
lization of taxpayers as between com-
munity and non-community states and
the recogmition of the greater financial
burdens of married persons provide such
rational basis.

Decision will be entered for the re-
spondent.

{958.571 58 TC No. 57. ALFONSO
DIAZ and MARIA de JESUS DYAZ,
Docket No. 714-71. 6-29-72. Opinion by
TANNENWALD, J. Year 1966. Decision
“or Taxpayer.

INCOME — To whom taxable —-
amounts received by others-whether in-
come to taxpayer. Taxpaver’s income

6 Ibid. at 257.

81t need not be demonsirated that Conazress actually considered such a state of facts

as
It

f4 worth natin,s that as the muarried
ate dneome, fhe Ctax veduction” due

of
zero when tho Lwo Incomes are equal,

lang us the facts are perceptible tn the Court.

See Marviand 3avings-Shiare, supra.
person’s spouse has an inereasing amount
to “income splitting” dimirishes, reaching
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Appendix 2

80,746 U.S. Tax Cas's

Aellemy o e

These principles apply with enual Tawee
here, where we are not conironted saith any
contention that Scenr was denied due proc-
essoin the enforcement procecline or that
he was barred from rai-ine Tae fi Amend-
ment claims on a question-hyv-guestion hasis
hefore the TRS. The Lwier procedure mieht
have representod at Jeist an cffort to furnsh
non-incriminatory information o the IRS and
have permitted the court 1o rule on speane
questions claimed (o he ineriminaton i
Sccor simply refused on Fiith Amendmeont
grounds t, submit to any interropation.

Since Seroris thus barred by rec
from rai~ing awain the

aediceta
ue of whether he
properly invokerl his privilege agaiust scli-
inerimnirati neel not

the merits his clann that enforcement

MLwWe conlon

of

the TS wmmons woonnd Salate e e
Nneadhient !
Nithonoh Secor dons e 1aee o =

cuntdina

e note that e re was

the vevatd to snppart the distracs contt's
foodn g of comtermpt® s cradnct g
s o comply o aith the dictna conrt's
Febroary 10, 1972 eoforecment order wan

ot of contumuacy
that order he faced the

mioor an

(RS

U e
clicice of

chtiy

s
Laking yepeal  Tastend o
Towine cither course, he debiloratels

the Four buter, wlhon L
court entered 1t secand cnforsenient v d
m e Lope thon LARERA Y
aldhiered 1o his course of disabe

A der haldoyg

arder

mionths

ST Con

oy in cont

Aosnted and s aminmed

11 9343]

Vivien Kellems, Appellant v. Commissioner of Internal Revenue, Appellee.

U. 8. Court of Appeals, 2ad Circuit, Docket No. 72-2122, 4,/4773.

(Code Sce. 1]

Tax rates: Unmarried individual

-

coenstitutionz! back reierence: §401.15,

Yoo Yo, NMonsey o DLl

- P Crumpton,

Sy bepeniment of Justize, Washin

: Discrepancies: Coustituiien
tax rutes hetween unmarried taxpayers and married tuxpayers fhing jomnt returns v

oA sbineren, O o eetian
Lesistant Nttorney Generad, Mever Reshaks,

Ston, 10 CL 20530, for apyeilee

iv.—Diserepancy in

Stephin

Deerier!

Before Kavrstan, Axnegson and Oskies, Crenie Judues

Prr Crrisse: The judement is amirmed
on the basis of the Tax Court's
below. We find Moz o

apiom
Compmssioner

S22 veve €97 A0 1
cited o
mapposite.

20466 (U

b apnellang, o b

{
!

[T

[19344] United States of America, Plaintiff v. Joseph Eattagha, ¢t al, Defendants.

U. S. District Court, No. Dist. 11, East. Div, No. 70 C

SETANT

[Code Secc. 6013)

Joint returns: Liability for

-

Innccent wife exemption—2Neiion for summary

judgment, based on the innocent wife exemption to the joint Luabihity requaitenent incideat

to the filing of jont returns, was dened.

40n this issue we do note that .
inerimination in 1S el inveoticon o
INgs have been approarened diffego
ent courls. Compare I nifed Siafes

(692 vare TOTRIL Al B a4 N

Cir. 105% with United Seafes v White, Sl }
Supp. 1120 1130 (DB 5 Seealso U
Stafes v lateh (T30 v 0RO — F s
— 31 AFTR 2d " 700 10 C Db O N
470160 June D8 QWTZir 4 ateg Stares g e G
(731 vsre cweh) —0 b T
Civ. Noo 18514, Jan 18 Enrted Sty
Kordel, 377 U S 1 «1vmn. refid o bl
dfd not rule upan the acaae whvl o e

ruse on this appeal. There e S renae oo
held that where a defendant did e
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The court, sustaining the Commissioner’s

ol
ernpant
[RRIETRTEN
quent crann
e ot ey
thiv ko
Sl e
o e b pre cntem
Pt ol vhe T e D e e e

R T I P IO TLEPURIN S P

Tiis

[EEERNCRTT R

Ton ae e fe

11573, Conunerce Clearn,, House, T

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services

Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



	Brigham Young University Law School
	BYU Law Digital Commons
	1978

	State Tax Commission of Utah v. Warren S. Wright : Brief of Appellant
	Utah Supreme Court
	Recommended Citation


	Utah_Supreme_Court_Briefs_15920-15934_0248b
	Utah_Supreme_Court_Briefs_15920-15934_0249b
	Utah_Supreme_Court_Briefs_15920-15934_0250a
	Utah_Supreme_Court_Briefs_15920-15934_0250b
	Utah_Supreme_Court_Briefs_15920-15934_0251a
	Utah_Supreme_Court_Briefs_15920-15934_0251b
	Utah_Supreme_Court_Briefs_15920-15934_0252a
	Utah_Supreme_Court_Briefs_15920-15934_0252b
	Utah_Supreme_Court_Briefs_15920-15934_0253a
	Utah_Supreme_Court_Briefs_15920-15934_0253b
	Utah_Supreme_Court_Briefs_15920-15934_0254a
	Utah_Supreme_Court_Briefs_15920-15934_0254b
	Utah_Supreme_Court_Briefs_15920-15934_0255a
	Utah_Supreme_Court_Briefs_15920-15934_0255b
	Utah_Supreme_Court_Briefs_15920-15934_0256a
	Utah_Supreme_Court_Briefs_15920-15934_0256b
	Utah_Supreme_Court_Briefs_15920-15934_0257a
	Utah_Supreme_Court_Briefs_15920-15934_0257b
	Utah_Supreme_Court_Briefs_15920-15934_0258a
	Utah_Supreme_Court_Briefs_15920-15934_0258b
	Utah_Supreme_Court_Briefs_15920-15934_0259a
	Utah_Supreme_Court_Briefs_15920-15934_0259b
	Utah_Supreme_Court_Briefs_15920-15934_0260a
	Utah_Supreme_Court_Briefs_15920-15934_0260b
	Utah_Supreme_Court_Briefs_15920-15934_0261a
	Utah_Supreme_Court_Briefs_15920-15934_0261b
	Utah_Supreme_Court_Briefs_15920-15934_0262a

