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IN THE SUPREME COURT OF UTAH
M ARSI QUSRI 33
{STATE OF UTAH, )
- Plaintiff -
& Respondent, :
Ay CASE No. 7574
ROBERT C. LAWRENCE,

Defendant
& Appellant. )
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the value of the property stolen.

£e. Courts can not tcoke judiclel notice
of the vulue of any porticulir article or
service.

3. No person oh&ll be toice put in jeope

ardy for the same offensc.
LRGUT T
Point l.

A CONVICTIOL ¥ C“ G. AL LARC-IY CAL NOT
ST.ID WHERE TI'AL IS IC OVIDLNCE O IE
VALUE QOF TIIE TRUFLRTY SUOLLN.

Yelter vs State, 1sg N 191
Slaclateil ves State 56 P2nd ’14
Holland vs Ztote, 23 F 454
State vs llarris, 267 sW 802
State vs Jecnkins, 246 . ©Sl1l1
People vs Lcuch, 29C P 131
Utah Code 1943, 103=36=4
charged
The defendont wis zarwtrtedwith the theflt

of one cortain 1947 Ford Automobile, scume
being of o value in excess of 50. (R6).

At the close of all thc evidence end
after both c=iiles Lad rested, the defendant
mede thee following motion,

"The defendant moves the court to
dircct the jury to find the defendent
not guilty upon the ground «nd for
the reason that there 1s no evidence
whatsoever in the entire record cs to
the value of thls automoblla."(R106).
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After renarks by ccun:zel, the court said:

‘"The Jury will ce fustructed that
the volue of t..¢ tutomgotile 1is more
than [ 5C.00 (R106).

It is an elementary rule in criminal
L ]

low thot the burden is wpon thc Stote to
prove ecch eleicent of the crime charged by
evidence, &nd beyond a reasonable doubt. It
is also aessentizl in ;rund larceny cases in
Uteh to prove tie property allcged to have
been stolen had a value in excess of §50.
Utah Code 1945, 103-3C-4.

In discussing the point here involved,
the Supreme Court of Cklahpma, in Blackwell
vs .tate sald:

"It has long been the rule of the courts
that without proof of the value of the
property stolei, tiere cen be no cone
viction for larceny. 1t is essential
to prove thc v_.lue of the pr0pertg in
order %o estzblish tle grode of the
offense and the penazlty to be imposed.
In the absence of any evidence on the
subjecct of value, the court nor the
Jury could not indulge in presumptions
to support the ommission. It 18 not
ncccessary that the goods e&lleged to
have been stolen be proved to be the
value chcrged in the indietnent,
but it must show that they are
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of some value.

In >tate vs Jenkins, the court ‘iisposed

the question witl, this terse stutement:

®A conviction for grond lirceny can not
stens where tiuere is no evidence of
the volus of tic zocls stolen.®

In Uolicnd vs State we find:s

"Therc are scie authpdities that hold
thet 1t is nocessary neither to allege
nor prove value in larceny .ccsces
except for the purpose of fixing the
desrce of the crim « In thils cose,
ho"ezar, there 7us no proof ofvercd
to shi. the volue of the watch alleged
to hove been auOl&n, chd tixe evidence
falled to show that the watch in

cucstion was taken from tho person of
ti.c owner as a.lc cd

To the zome effect croe the other croses

gitcd herein and thce cutiorities secu $0 be

lnanizous theroughout this country.

Point 2.

FHE CCURTL CANW Ul I3 u»"""l 'L NOTICL CF T E
IALUE OF /77Y PF/RTICULAR MRTICLE OR SERVICS.

Telephone Co. vs DeGray, 53 At 200
Van Jagoner vs .hLotmore, 199 I 670
Slackwell vs Stote 56 Pend ©14
16 Cyc 85¢

31 CJs 701
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In Telephone c. vs DeGray, the Supreme

sourt of N.J. said:

t:There 1s a clear distinction between
an instruction which permits jurors
to use the knowledge and experience
which they possess as intellgent
men, in welghing the evidence or
testing its creditability, and an
instruction which permits them to
apply their personal knowlecdge and
experience to the determination of
the issues in the case."

In Van Wagoner vs Whitmore, our court
jaid:

“This court cannot take judicial notice
of the fact, or assume as a matter of
common knowledge, that the land would
not produce two tons of lucern per
acre without irrigation, or that its
market value when baled, would not
be §15.00 per tonec.ss"

Slackwell vs State:

"In the absence of any evidence on
the subject of vslue, the court nor
the Jury could not indulge in pre-
sumptions to support the ommission.”

Beginning on page 849 16 Cyc, the
uthor begins his discussion of the subject
f Judicial Notice wherein is a thorough

reatise on what may, and what may not be
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“bw
judiclally noticed. The same toplic is
treated under the title of Evidence in 31
CJS and other text writters are unanimously
in accord in holding that courts can not
take judicial notice of the value of specific
items of personal property.

Point 3.

NO PERSON SHALL BE TWICE PUT IN JLOFARDY FOR
THE SALE OFFENSE

State vs Hows, 87 P 163
State vs Gowan, 182 SE 15%
UpS. vs Olmstead, 5 Fed 2nd 712
U.S. Constitution, Amdt V

tah Constitution, irt I Sec 12

In State.vs Hows our court said:

"The Jury hoving been empaneled and
sSworn- try the case, the defendant
was thereby placed in jeopardy and
cannot again be tried for the crime
charged in the information, or for
any offense included therein."

U.Se v8 Olmstead:

"A judgment is a bar to subseqguent
prosecution for any offense which
could have been proven under the
indictment."

In State vs Gowan the defendant moved

for a dismissal before the state had rested
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and upon a subsequent prosecution, he was
convicted without objection and on appeal
the court ruled that the dismissal was
brought about by the defendant, before the

state had produced all of its evidence, and
proceeéded to the second trial without ob=-

Jection until after the conviection, and for
these reasons he could not complatn. This
case is cited for the express purpose of
emphasizing the procedure followed in the
case at bar.

Now lets examine the record: The defendant
was duly charged in the City Court (RS5), and
arraigned on May 6th, 1950, & preliminary
hearing held and the defendant bound over
to the District Court for trial, (R2).
Pursuant thereto, the District Attorney filed
a valid Informetion, (R6). To thils information
the defendant pleaded Not Guilty, (R6). In
due course & Jjury was duly empaneled to try

the 1ssues, (R25). A full and complete trial

was held,evidence introduced on behalh of
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both parties, both parties rested and the
court instructed the Jury, (R25 to 111).

This record discloses Jjurisdiction by
the court of both, the offense charged and
the person of the defendant.

The State had its day in court. It was
{ncumbent on the State to prove its entire
case while it was then trylng the csse. It
even could have reopened its case and supw
plied the lacking evidence after it was
called to its ~ttention that such proof
had not been produced; it failed to do so,
but to the contrary, elected to rely upon
the record and the evidence as it then stood,
and purposely refused to produce the required
svidence, and in this the defendant contends
that a second trial 1is exactly what the
framers of both constitutions intended
should not be done. In other words, the
)rocess of trial and failure and then try

igain is expressly prohibited when the life
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or 1iberty of a human being is at stake.

This case is distinguishable from that
l{ne of authority which hold that htere is
a0 Jeopardy in cases where the court had no
jurisdiction of the subject matter or the
jefendant, or where there is no valid come
plaint or information upon which the court
can proceed. Nor is the rule applicable as
stated in the Gowan case where the difficulty
ras brought about on motion of the defendant
himself.

We contend that as a matter of law the
lefendant had a lecal right to rely on the
lack of proof on behalf of the State, and
antil the State established a prima ficle
case a2geinst him he was entitled to an ace
quital without mciing any affirmaetive defense.

CONCLUSION

In conclusion, lets say a word about the
status of the defendant. He stands convicted
and sentensed on & charge which the Stats

188 failed to support by sufficlent evidence,
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at least as to grand larceny. .e submit
tahe under the evidence, there was
sufficient evidence to convict for petit
larceny, Utah Code 1943, Section 103«36«5,
but the State repudiated this statute at
the trial and insisted on whéle hog or
nothing, (R 111, Instruction Ko.9).

Exparte lLcClure, 118 P 591, was a case
wvherein the petitiocner had been legally and
lawfully convicted of Jdisturbing the peace
and given an emcessive sentense, and the court
held that the trial court had no jurisdiction
to impose a sentense not provided for by
statute and dischaorged the petitioner. Our
own court recognized tils rule in Connér
vs Pratt, 112 I 399, and set aside the cxces-
sive portion of the sentense and remanded
the petitioner to serve the vclid portion
of the sentense, In Exparte licon Fook, 12 P
803, the petitionsr was discharged when it
appeared too late to inpose the proper

sentense.
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In Exparte Tant, 91 P 137, the petitioner
ras ordered out of the State Prison to the
County Jail where he should have been
sentensed in the first instance.

In thé we respectfully submit that upon
the choice of the State, the defendant should
be discharged forthwith; or second, in the
svent this court does not feel disposed to
accept the challenge of the State, then the
defendant should be remanded to the Sheriff
of Salt Lake County to complete a term of
8ix months #rom June 24th 19850, or 1if six
months have already expired, he should be
discharged. (R 16, 105-35=4).

Respectfully submitted,
D.H. Oliver
Attorney for Appellant.
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