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IN THE UTAH COURT OF APPEALS

No. 980086-CA
Priority No. 15

TODDMEEKS,
Plaintiff-Appellant,
v.
GUNLOCK WATER USERS ASSOCIATION, INC.,
a Utah Non-Profit Corporation, et al.,
Defendants-Appellees.

ON APPEAL FROM THE FIFTH DISTRICT COURT. WASHINGTON COUNTY. UTAH
Judge: G. Rand Beacham

APPELLEE'S OPENING BRIEF

L JURISDICTION
Jurisdiction exists in this court, pursuant to Utah Code Annotated, section 78-2a-3(2)(j).
IL STATEMENT OF ISSUES
Plaintiff unnecessarily complicates this appeal by raising seven issues for consideration. This
appeal can be resolved through review of the following two issues decided in Defendants' favor
below: (1) whether Plaintiffs failure to meet the requirements of Utah R. Civ. P. 23.1 warranted
dismissal and, if this inquiry does not resolve the entire case, (2) whether Plaintiff raised any
material fact to prevent the trial court from ruling in Defendants' favor as a matter of law.

III. RELEVANT PROVISIONS
Plaintiff properly sets forth the provisions controlling this appeal, except for the omission
of Utah R. Civ. P 23.1.
Utah Rule of Civil Procedure 23.1 states:
In a derivative action brought by one or more shareholders or members to enforce a
right of a corporation or of an unincorporated association, the corporation or
association having failed to enforce a right which may properly be asserted by it, the
complaint shall be verified and shall allege (1) that the plaintiff was a shareholder or
member at the time of the transaction of which he complains or that his share or
membership thereafter devolved on him by operation of law, and (2) that the action
is not a collusive one to confer jurisdiction on a court of the United States which it
would not otherwise have. The complaint shall also allege with particularity the
efforts, if any, made by the plaintiff to obtain the action he desires from the directors
or comparable authority and, if necessary, from the shareholders or members, and the
reasons for his failure to obtain the action or for not making the effort. The
derivative action may not be maintained if it appears that the plaintiff does not fairly
and adequately represent the interests of the shareholders or members similarly
situated in enforcing the right of the corporation or association. The action shall not
be dismissed or compromised without the approval of the court, and notice of the
proposed dismissal or compromise shall be given to shareholders or members in such
manner as the court directs.
IV. STATEMENT OF THE CASE
A. Nature of the Case
The case can be succinctly summarized by stating that Plaintiff twice requested water taps
and twice was rejected by Defendants. To obtain those taps through court action, P claims (1) that
the denials were wrongful and (2) that Defendants spent Association money improperly and
irresponsibly. Defendants deny those claims.
B. Course of Proceedings
The proceedings are adequately summarized in appellant's brief.

2

C. Disposition in the Court Below
Defendants were granted summary judgment, because Plaintiff did not comply with Utah
Rules of Civil Procedure 23.1 and because "the facts before the Court support defendants' argument
[that defendants acted within the scope of their authority] and entirely fail to support plaintiffs
claim." (Memorandum Decision, Appellate Record, at 402-06).
D. Statement of Facts
Defendants are a non-profit water association and individuals who served as volunteer
officers and directors of that association. Plaintiff, an individual shareholder, brings two claims
against those Defendants. Plaintiffs causes of action allege that Defendants violated their fiduciary
responsibilities (1) by according preferential treatment to select individuals and (2) by spending
money improperly and irresponsibly. Those claims were raised in an unverified Complaint.
If Plaintiff s failure to satisfy Rule 23.1 is not dispositive, the relevant facts concerning
Defendants' denial of Plaintiffs requests for water taps are found primarily in Defendants'
Memorandum in Support of Motion for Summary Judgment and in Plaintiffs Objection and
Memorandum in Opposition to Motion for Summary Judgment. The material facts properly
presented by Defendants are as follows:
1.

Plaintiff resides in Gunlock, Utah. The address of his residence is believed to be 400

South, Gunlock ("Plaintiffs Residence").
2.

Plaintiff has requested water taps for property located south of Gunlock, Utah (the

"Subject Property").
3.

The Subject Property is not adjacent to the main water line.

4.

Provision of water to the Subject Property would have required a substantial upgrade
3

of the system as well as the installation of additional service lines.
5.

The Board denied Plaintiffs requests for water taps to the Subject Property, based on

a determination that the Subject Property is situated outside the service area of GWUA.
6.

The Board had previously denied a request for a water tap for Plaintiffs neighbor, on

the basis that the property is situated outside the service area of GWUA.
7.

Plaintiff was invited to submit additional information regarding his request. Plaintiff

did not respond to that invitation.
8.

Plaintiffs requests to review documents were honored by Defendants.

(Defendant's Memorandum in Support of Summary Judgment, Appellate Record, at 257-59). Two
additional statements of fact were construed by the Trial Court as legal conclusions and are not
included in the facts listed above.
Plaintiff did not contradict these facts. Rather, Plaintiff attempted to allege other facts,
through attachments to his Opposition to Summary Judgment. Those facts are that Plaintiff is a
member of the Association, that the Bylaws say certain things, that Plaintiff requested taps and was
denied, and that the Association was dissolved in September of 1992 and refiled on April 13,1995.
(Plaintiffs Opposition to Summary Judgment, Appellate Record, at 348-49). Plaintiff also offered
his interpretations of minutes. (Id.).
The trial court determined that Plaintiffs facts were not properly introduced.
V. SUMMARY OF ARGUMENTS
Summary judgment was properly granted since (1) Plaintiffs action was an improperly filed
derivative action and (2) no material facts are in dispute concerning the propriety of Defendants'
denial of Plaintiff s requests for water taps.
4

VI. ARGUMENT
Plaintiffs Complaint was properly dismissed due to Plaintiffs failure to satisfy the facile
requirements of Utah R. Civ. P. 23.1. Plaintiffs two causes of action concern alleged violations of
Defendants' fiduciary responsibilities.

(Defendant's Memorandum in Support of Summary

Judgment, Appellate Record, at 260). In Utah, the law requires that claims alleging breach of
fiduciary responsibilities be maintained as a shareholder's derivative action. See Richardson v.
Arizona Fuels Corp., 614 P.2d 636, 639-40 (Utah 1980) (holding f,[t]he rule in Utah is that
mismanagement of the corporation gives rise to a cause of action in the corporation, even if the
mismanagement results in damage to stockholders"); DLB Collection Trust v. Harris, 893 P.2d 593
(Utah App. 1995) (stockholder could not raise individual claim against corporation for which he
allegedly was a guarantor); Pond v. Equitable Life and Cas. Ins. Co., 872 P.2d 1070, 1072 (Utah
App. 1994) (suit for breach of fiduciary duties must be brought through derivative action); Morris
v. Ogden State Bank, 28 P.2d 138, 143 (Utah 1934) (finding mismanagement of corporation could
be redressed by corporation, but not in action brought by stockholder individually); Lochhead v.
Akano, 662 F. Supp. 230,233 (D. Utah 1987) ("In Utah, it appears that no fiduciary duty runs from
directors and officers to individual shareholders. Where there is no duty there can be no breach of
the duty and no claim can arise in the shareholder.")
A derivative action must be brought according to Utah Rule of Civil Procedure 23.1. That
rule requires that a verified complaint be filed, stating, inter alia, the efforts made by Plaintiff to
obtain the action he desires and that the complaint is not collusive. Plaintiff failed to meet those
requirements and, instead, filed his action as an individual. (Defendant's Memorandum in Support
of Summary Judgment, 260; Plaintiffs Amended Complaint, 140-152). Plaintiff took no action to
5

correct this error. Under Utah law, therefore, Plaintiffs action was properly dismissed.
On appeal, Plaintiff attempts to avoid the requirements of 23.1 by asserting that the rule
could not apply to periods of time wen the Association allegedly was not incorporated. Keeping in
mind that Plaintiffs causes of action are for breach of fiduciary duties imposed by corporate bylaws,
Plaintiffs attempt to avoid Rule 23.1 does nothing more than move Plaintiff into another clear area
for dismissal.1 If no corporation existed, no bylaws or corporate fiduciary duties existed. If the
corporation and associated duties did not exist during a specific period of time, Plaintiff cannot
maintain a cause of action for the breach of non-existing duties during that time.
Plaintiff asserts that issue exists because the Trial Court determined that Plaintiff failed to
cite case law regarding a constructive trust. It does not matter whether Plaintiff cited case law. The
relevant inquiry is whether constructive trust principles are applicable to this case. They clearly are
not. Other than in cases where an express trust fails, the principle of constructive trusts concerns an
equitable remedy available to courts to prevent unjust enrichment. See In re Estate of Hock, 655
P.2d 1111 (Utah 1982). This case had not progressed to the point where the Court was determining
remedial measures and a constructive trust could not have simply arisen in the context of this case
without such action.
Even if legal issues remain after this court's determination concerning the applicability of
Utah Rule of Civil Procedure 23.1, those issues were properly disposed of as a matter of law

1

Since the Trial Court ruled in Defendants' favor on other grounds, it did not address this
argument or the argument that Rule 23.1 would also apply to Plaintiffs first cause of action.
Nevertheless, if necessary, it would be proper for this Court to affirm on these grounds. See
Peterson v. Peterson, 645 P.2d 37 (Utah 1982) (Utah appellate courts attempt to affirm a trial
court's decision whenever they can do so on a proper ground even though it was not the ground
on which the trial court relied in its ruling).
6

pursuant to summary judgment. Despite the clear requirements of Utah Rule of Civil Procedure
56(e) and Rule 4-501 (2)(b) of the Utah Code of Judicial Administration, Plaintiff failed to controvert
Defendants' statement of material facts. Iluis, those facts were pr :>pedy deemed adi i litted. Based
on those facts, summary judgment was appropriate in Defendants' favor that, as a matter of law; they
did not wrongfully deny naiiiulf s requests for water taps.
Plaintiff claims that he attempted to allege additional facts in his statement of facts and
attachments. The trial court, however, ruled that those facts were not properly presented for
consideration, sii ice Plaintiffs statement refers to documents presented without any foundational
affidavits and since the statement does not refer in any way to Plaintiffs Affidavit.

Defendants

argue that the Court's ruling is correct and should be upheld.2
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material facts that would prevent summary judgment. Rather, those facts provide a narrative of
insignificant facts and bold speculation that does not affect the legal, analysis applicable to
Defendants' motion. (Plaintiffs Opposition to Summary Judgment, Appellate Record, at 348-49).
Plaintiffs interpretations and beliefs regarding facts are irrelevant. See Treloggan v. Treloggan. 699
P.2d 747 (I Itali 1985) (opposing affidavit must be made on personal knowledge of the affiant and
set forth admissible facts; statements made merely on information and belief will be disregarded).
Even factoring in Plaintiff s facts, me undispuiea lacis o: me motion are mai i ]) although

2

That the affidavit and minutes should have been considered seems to be the gist of Plaintiff s Issues 1
- 4, and 6, on appeal. The appellate court can properly determine, without the need of argument, whether such
materials meet the requirements of Utah Rule of Civil Procedure 56(e) (Summary judgment motions to be
supported by affidavits setting forth such facts as would be admissible in evidence) and Utah Rules of
Evidence 901 (authentication is condition precedent to admissibility). See Norton v. Blackham, 669 P.2d 857
(Utah 1983) (summary judgment evidence is subject to rules of evidence). Plaintiffs arguments to the effect
that "evidence" was presented by the oral arguments of counsel does not merit response.
/

invited to do so, Plaintiff never submitted a proper application, (2) the subject property of this suit
is outside the service area of the Association, (3) provision of water to the Subject Property would
have required a substantial upgrade of the system as well as the installation of additional service
lines, and (4) Defendants properly exercised their discretion in denying the request.
Based on those undisputed facts, the Trial Court properly granted summary judgment in favor
of Defendants.
VII. CONCLUSION
For the reasons stated above, the Trial Court's Order of Dismissal should be affirmed and
Defendants should be awarded their expenses on appeal.

VIII. ADDENDUM
No addendum is required.
DATED this TJh day of July, 1998.

STEPHEN H. URQUHART
Attorney for Appellee
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IX. CERTIFICATE OF MAILING
I hereby certify that a full, true and correct copy of the above and foregoing APPELLEE'S
OPENING BRIEF
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thereon fully prepaid on the £~> day of July, 1998, addressed as follows:
Mr. "Ierry L. Hutchinson
Slemboski & Hutchinson
Attorneys for Plaintiff
P.O. Box 1717
32 East 100 South
St. George, Utah 84770
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