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DANIEL F. BERTCH - A4728

ROBERT J DEBRY - A0849

ROBERT J. DEBRY & ASSOCIATES
Attorneys for Plaintiff

4001 South 700 East, Fifth Floor
Salt Lak= City, Utah 84107
Telephone: (801) 262-8915

IN THE THIRD JUDICIAL DISTRICT COURT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH

GEORGE K. SCHONEY and ERMA
J. SCHONEY for themselves and
all others similarly situated,

PLAINTIFFS' FIFTH
AMENDED COMPLAINT

Plaintiffs,

vs.

MEMORIAL ESTATES, INC. and
MEMORIAL ESTATES CEMETERY
DEVELOPMENT CORP. a corpora-
tion, and JOHN DOES I through
10, individuals,

Civil No. (C82-4983

Judge Richard H. Moffat
Defendants

Nl N N N N N N N N N N N s N N N

The plaintiffs, George K. Schoney and Erma J.
Schoney, complain for themselves and all others similarly

situated as follows:

DESCRIPTION OF PARTIES

1. Defendant Memorial Estates, Inc. is a corpora-
tion orgenized pursuant to the laws of the State of Utah,
which has its principal place of business at 6500 South

Redwood Road, in Murray, Utah.



2. Defendant Memorial Estates Cemetery Development
Corp. is a corporation organized pursuant to the laws of the
State <! Utah.

3. The defendants, John Does 1 through 10, are
indiviisals residing in Salt Lake County, as yet unknown to
the pl-intiffs.

4. The corporate defendants are and were at all
times ~=ievant, interrelated corporations operating under a
common =:‘heme to sell pre-need funeral contracts for burial
lots, m~usoleum crypts, burial services and other funeral
merchaise such as grave markers and vaults. The defendant
corpor~tions are controlled through common management.
Plaintiifs allege on information and belief that at all times
relevani. to this action, the defendants commingled corporate
funds ~:11 in other ways were and are so closely related that
the corpnrateness of one corporate defendant is not distin-
guisha.  :~» from the other corporate defendant.

FIRST CAUSE OF ACTION

BREACH OF CONTRACT FOR DELAYED PERFORMANCE

1. In 1973, plaintiffs purchased, from defendant, a
crypt i an unconstructed mausoleum.

2. Pursuant to the said purchase agreement,
defencd~iiis had an obligation to construct the mausoleum one

year fir~m the completion or termination of the "Public


http://vii.se

Relati'n= Development Program." Alternatively, defendants had

an obliration to build the mausoleum within a reasonable time.
3. Defendants did not construct any new mausoleum
as req:ired. Defendants did not construct the new mausoleum
which r~iates to plaintiffs until after this lawsuit was
filed. i#ad it not been for this lawsuit, defendant would not
have r«nstructed the new mausoleunm.
4. Plaintiffs allege on information and belief

that d-i~-ndants’ motive in delaying performance was to pre-
serve rapital and to save on interest costs. Plaintiffs
furthe: 1llege on information and belief that defendants did
not beqgin construction at an earlier time because defendants
did no! =:egregate or preserve the deposits from plaintiffs and
other ~iAass members; and that said deposits were dissipated in
defenda:.Us’ daily operations.

5. From time to time, plaintiffs made inquiries to
determir.» when the mausoleum would be completed. On each
occasirn, defendants lulled plaintiffs by stating that the
mausol«um would be completed shortly. Therefore, plaintiffs
did not. discover and could not reasonably have discovered the
breach «~{ contract until 1981. Furthermore, plaintiffs had no
way of inowing until discovery was completed in this case,
that ti= public relations program was terminated and that

defencinrnts’ duty to perform was complete.



6. By reason of the delay in performance, plain-
tiffs an other class members have been damaged by the
loss «{ interest on their deposits from the time performance
was renired to the date on which the new mausoleums are
complet~=d. In addition, the named plaintiffs have been forced
by def=ndant’s breach to purchase substitute mausoleum space
for th:nselves, and their parents. Further, the named plain-

tiffs i.ave suffered emotional distress and mental anxiety.

SECOND CAUSE OF ACTION

BREACH OF WARRANTY

7. Defendants sold crypt space in a mausoleum to
plaint.:ifs and other class members prior to the time that such
mausoleums were constructed.

8. In order to induce plaintiff and other class
members to purchase mausoleum space, defendants showed plain-
tiffs And other class members an artist’s rendering of the
mausoieum which was to be constructed. That artist’s render-
ing is attached as Exhibit A.

9. After 12 years, defendants have finally built
the promised mausoleums. However, the new mausoleums are of
differ~nt design and of lesser quality than the mausoleum

promis««i in the artist’s sketch attached as Exhibit A.



10. Plaintiff alleges on information and belief
that tne breaches of warranty alleged above were done with
malice and with reckless disregard for the rights of the
member~ ~f the plaintiff class in that defendants rely on the
fact that class members will not normally learn of the breach
of warranty until the time of death and bereavement when they
are nni ~motionally able to complain.

11. The new mausoleums have only recently been
complet . or are still under construction. Therefore,
plaint .t “s could not reasonably have discovered the breach of
warran' - until 1985.

12. By reason of the breaches of warranty alleged
above, plaintiffs and other class members have been damaged in
that th=ir mausoleum spaces are worth less than if the mauso-
leum ha'i been built as warranted.

THIRD CAUSE OF ACTION

COMMON LAW FRAUD
13. Defendants began their campaign of selling
mausol=ims at a time when no mausoleum had been constructed.
Durinc that time period, defendants used a form of contract

which =tates in haec verba:

. The company agrees . . . to complete the
mausoleum unit . . . within one year after the
Public Relations Development Program on that unit is
completed.



14. Thereafter, defendants constructed their first
mauso!=um unit at the Redwood location. The said unit has
space i~: 128 crypts.

15. At approximately the time that defendants
complef«d construction of the above-described mausoleunm,
defendsr:it's changed the form of their sales presentation and

their =tandard contract to read in haec verba:

The undersigned seller hereby sells and the under-
signed buyer buys, subject to the terms and condi-
tions hereinafter set forth, the following described
property, the delivery and condition of which are
hereby acknowledged and accepted.

[Mausoleum crypt.]

16. Defendants thereupon began assigning space in
the then existing 128 crypt mausoleum to customers, and

deliverinrg to said customers deeds which state in haec verba:

Deed for Interment Rights

. . . Memorial Estates . . . does hereby
grant and convey to [name of class members]
the following property . . . Estate No. «*

Space No. _*
In the mausoleum according to the
maps and plats of said cemetery, on file in
the . . . office of the recorder of deeds
in Salt Lake County.
17. After defendant had made and assigned 128 crypts

to custmers, the entire, then existing, mausoleum was filled.

* These spaces are filled in by defendants’ staff
for ea~ contract.



Howev: i, defendants did not change their sales presentation,
nor their sales contract, nor their deed. Rather, defendants
began t~ oversell the existing mausoleum until approximately
600 cryrts had been sold, assigned, and deeds issued in the
128 crypt mausoleum.

18. By reason of the foregoing representation,
plaintiffs and other class members were led to believe, and
did in fact believe that they owned a specific crypt in a
specif i~ existing mausoleum.

19. The customers of defendants were not aware of
the tru~ facts that the then existing 128 crypt mausoleum
had been oversubscribed and over sold. If the customers had
known rhe true facts, they would not have entered into the
contra~ts or purchased a crypt.

20. Defendants’ actions alleged above were done
with malice and with reckless disregard for the rights of
plaintiffs in that defendants perpetrated their fraud upon the
belief that plaintiffs would not discover the fraud until the
time of death and bereavement when they would not be emotion-
ally abl- to complain. Defendants further calculated that
their frsud would not be discovered because all customers
would not die at the same time.

21. Plaintiffs did not discover and could not

reasonably have discovered defendants’ fraudulent conduct



until 1984. Furthermore, plaintiffs allege on information and
belief that other class members are not aware of the fraud
because they would not learn that the mausoleum is oversub-
scrib=ad until a time of death and bereavement.

22. By reason of the foregoing acts of fraud,
plaintiffs and other class members have been deprived of their

purchase price, plus interest, costs, and attorney fees.

FOURTH CAUSE OF ACTION

VIOLATION OF UTAH CONSUMER SALES PRACTICES ACT
23. The sale by defendants of mausoleum space is a
consumer transaction within the meaning of §13-11-3(2), Utah
Code Ann.
24. Within the meaning of §13-11-4(2)(b), Utah
Code Ann., defendants represented that the mausoleums to be
constructed were of a particular standard, grade, style and
model when they were not.
25. Within the meaning of §13-11-4(e), Utah Code

Ann., the mausoleum was not supplied in accordance with the

previous representations of defendant.

26. The foregoing conduct together with the other
acts nf defendant’s alleged in other counts of this complaint,
constitnte deceptive practices within the meaning of §13-11-5,

Utah Cnde Ann.




27. Plaintiffs have suffered actual loss within the

meaning of §13-11-19(4), Utah Code Ann. Additionally, named

plaintiffs have suffered emotional distress and mental anxie-
ty.
28. Plaintiffs are further entitled to a reasonable

attorneys fee as provided by §13-11-19(5), Utah Code Ann.

FIFTH CAUSE OF ACTION

BREACH OF CONTRACT, UNJUST ENRICHMENT,
INTERFERENCE WITH EASEMENT

29. The Mausoleum Estate Agreement provides, in

part, that, " . . . The Company agrees to extend to the
Purchaser and his immediate family . . . the use of a full
service chapel . . . ." Additionally, this agreement

creates an easement or other property interest in the
chapel.

30. The promise of a chapel was an essential term
of the contract in that such a chapel provides convenience,
comfort, and peace prior to and at a time of bereavement.

31. The defendants converted the existing chapel
at 3115 East 7800 South (Mountain View), Salt Lake City,
Utah, into office space, and rented this space for that
purpose from about 1977 to 1984. This chapel was built
through sales proceeds from, and for the benefit of, ceme-

tery plot and mausoleum crypt purchasers. The existence of



the chap~l was to be of benefit to the entire class of
plaintiff{s at Mountain View Cemetery. However, by
defend~nts’ acts, it was totally unavailable for the use of
plaintiffs and their families.

32. By reason of the conversion of the chapel into
office<. the collection of rent therefrom, and the retention
of rert proceeds, defendants have been unjustly benefited
and unjustly enriched at the expense and loss of the plain-

tiffs.

SIXTH CAUSE OF ACTION

BREACH OF COMMON LAW TRUST

33. As early as 1972, defendants were actively
selling mausoleum space on a pre-need basis under a
so-called public relations development program. Under this
program, plaintiffs were sold space in a mausoleum that was
yet to ke constructed. Defendants expressly promised to
plaintif{s that the proceeds collected from these pre-need
mausoleum sales would be used to construct a mausoleum unit
once encugh funds were received to begin construction.
Completion of the program as to a mausoleum unit was prom-
ised t» ~ccur after about 50 percent of the mausoleum spaces
in that unit had been sold, or after the program was aban-

doned



34. Plaintiffs allege, in the alternative, that
if ther= was no express promise to hold the funds in trust,
defendants nonetheless had a common law duty to hold the
said funids in trust and that the said duty was an implied
term cf the contract between the parties.

35. Plaintiffs allege on information and belief
that mouay collected from mausoleum sales was put into the
genera: «perating fund of the defendants’ corporation and
used inr general business purposes. Defendants failed to
prese:x~v< the money collected from mausoleum sales for
mausol«=um construction.

36. As a result of defendants’ failure to preserve
the money collected from mausoleum sales for mausoleum con-
structinon, defendants, as trustees, have been unjustly en-
riched 'y receiving interest on the trust funds during the
period cf the delay in construction.

SEVENTH CAUSE OF ACTION

BREACH OF STATUTORY TRUST
37. Pursuant to Sections 8-4-12 and 8-4-13, Utah
Code Ann., defendants are required to deposit $30.00 in an
irrevocable endowment care trust fund for each mausoleum
space sold. The required sum is payable to the trust upon
full payment of the contract price. Compliance with this

statute is an implied term of the contract. The funds in

11



this trust are to be collected for the purpose of mainte-
nance and care of the cemetery property. These trust funds
are to be invested in accordance with Section 33-2-1,

Utah Code Ann., which requires the standard of care that men

of prudence, discretion and intelligence exercise in the
management of their own affairs.
38. Contrary to the requirements of Section 33-

2-1, Utah Code Ann., defendants have substituted and main-

tain over 40% of the trust corpus with accounts receivable.
This is money owing to defendants on sales contracts and is
by its very nature noninvestable.

39. As a result of this ongoing practice, the
endowment care trust fund remains over 40% uninvested and
thus is not capable of the proper generation of funds for
endowment care cemetery maintenance as required by law. As
a result, plaintiffs and their families, who are effectively
the beneficiaries of this endowment care trust fund, are
damaged by the loss of available trust funds for cemetery
maintenance at Memorial Estates Cemeteries; and further,
plaintiffs are deprived of the peace, comfort and solitude
of having an adequate endowment care trust as promised by

the contract. Defendants are unjustly enriched by diverting

trust funds to their own benefit.



EIGHTH CAUSE OF ACTION

INVASION OF TRUST CORPUS

40. Plaintiffs Mausoleum Estate Agreement provides
that cdefendapt shall contribute $20.00 to "Trust A" and
$20.00 +~» rryust B" (See Exhibit "B".) However, defendant
has not maintained two separate trust accounts. Plaintiff
alleges ~n ipformation and belief that defendant has invaded
the assets of Trust B and used those assets for the general
operat ing expenses of defendant including salaries and
advertising. Therefore plaintiffs have been deprived of the
assets ~f Truyst B; and further, plaintiffs have been de-
prived ~f the peace, comfort and solitude of having an
adequate endowment care trust as provided by the contract,

and defendant has been thereby unjustly enriched.

NINTH CAUSE OF ACTION

FAILURE TO ESTABLISH A STATUTORY TRUST
41. The sale of unconstructed mausoleum space with
chapel privileges is a prearranged funeral plan within the

meaning of §22-4-1, Utah Code Ann. Further, compliance with

the statute iS an implied term of the contract.
42, Defendants have failed to establish the 75%

trust required by §22-4-1, Utah Code Ann.




43. Plaintiffs and other class members have been
damaged because the trust funds have been diverted to
general operating expenses, and plaintiffs have not been
given the option of withdrawing their funds pursuant to

§22-4-4, Utah Code Ann.

TENTH CAUSE OF ACTION

OUTRAGE AND INTENTIONAL INFLJTCTION
OF EMOTIONAL DISTRESS

44. Defendants’ advertising program is designed to
promise customers a sense of peace, comfort and security
through the purchase of "pre-need" mausoleum space and
related services. Plaintiffs have paid money in good faith.
However, defendants have failed to provide peace, comfort,
and security. Defendant’s knew, or should have known, that
named plaintiffs were opposed to ground burial for philosoph-
ical and personal reasons. Plaintiffs agreed to a ground
burial for Clinton Wheeler in 1974 in reliance on defendant’s
express promise that he would not be there more than several
(less than six) months. Further, because of the temporary
nature of the interment, his grave was not marked. However,
defendants intentionally or recklessly delayed building the
mausoleum for years. Moreover, with the passage of time,
defendants lost track of the location. Ultimately, defen-

dants were forced to use a long metal probe to locate the



grave. Due to the long delay, and defendants’ stated inten-
tion nnt to build the mausoleum, plaintiffs’ purchased other
mausoleum space at Sunset Lawn. When plaintiff Erma
Schoney’'s mother died, she was interred at the Sunset Lawn.
Defendants intentionally refused to allow the father of
plaintiff Erma Schoney to be disinterred, and reinterred at
Sunset Lawn with his wife. Finally, on the morning of the
funeral, defendants relented and allowed plaintiff Erma
Schoney’'s father to be transferred. Defendants’ conduct,
together with the acts alleged above, has caused great
turmoil and severe emotional distress to the named plain-
tiffs. Defendants’ conduct was done willfully and in reck-
less disregard for their rights and sensibilities. A reason-
able person should have known that defendants’ conduct would
cause such severe emotional distress.

ELEVENTH CAUSE OF ACTION

CLASS ALLEGATIONS*
45. Plaintiffs are members of a class composed of
persons who have entered into pre-need contracts with defen-

dants, and have received deeds to mausoleum space.

*The named plaintiffs have repleaded the class allegations to
preserve their objection to Judge Dee’s decertification
order.



Plaintiffs allege on information and belief that the class
is composed of more than 1000 persons making joinder of all
class members impracticable.

46. Alternatively, plaintiffs are members of a
class of persons who have purchased pre-need mausoleum space
at Mountain View. This class is composed of more than 120
members making joinder of all class members practicable.

47. There are questions of law and fact common to
all class members. Those common questions include: whether
defendants have fraudulently and deceptively received money
for the construction of a mausoleum, whether the defendants
have breached their warranty of quality, whether defendants
have breached their contract by not constructing the promised
mausoleum within the required time, whether defendants have
breached an express trust, whether plaintiffs have been
deprived of the chapel, and whether defendants have committed
deceptive acts by conveying interment rights in a non-exis-
tent mausoleum.

48. Plaintiffs’ claims are typical of the claims
of other class members in that defendants sold mausoleum
space through a standardized marketing scheme. All class
members have purchased mausoleum space pursuant to standard-

ized form contracts; all class members have also received the



same standard form of deed. Further, defendants have violat-
ed statutory trust obligations owed to all members of the
class.

49. The prosecution of separate actions by or
against individual members of the class would create a risk
of inconsistent or varying adjudications with respect to
individual members of the class. Such adjudications would
establish incompatible standards of conduct for the party
opposing the class in that defendants must either maintain
trusts for all class members or refund the money received for
construction of the mausoleum to all class members. Also,
defendants have acted or refused to act on grounds applicable
to the whole class in renting the chapel, breaching trust
obligations, delaying construction of the mausoleum and
building an inferior mausoleum.

50. The questions of law and fact common to the
class members predominate over any questions affecting only
the named plaintiffs. Specifically, the claims of the named
plaintiffs for breach of trust (Counts 6, 7, 8 and 9); rental
of the chapel (Count 5); breach of warranty (Count 2);
decept ive consumer sales (Count 4); fraud (Count 3) and
breach of contract (Count 1) are identical in substance to

that of the class members. Only the claim for intentional

17



infliction of emotional distress (Count 10) is unique to the
named plaintiffs.

51. Because of the common marketing scheme of
defendants and their failure to keep trust obligations to the
class as a whole, and due to the relatively small amounts
involved, a class action is superior to other available

methods for a fair and efficient adjudication of the contro-

versy.
PRAYER FOR RELIEF
WHEREFORE, plaintiffs pray for judgment as follows:
1. For named plaintiffs and all others similarly
situated:

(A) For interest on their purchase price from the
time when defendants should have built the
mausoleum, until it was built;

(B) For the difference in value between mausoleum
space as warranted, and as built;

(C) For the reasonable or actual rental value of
the chapel during the time it was rented; in
the alternative, that defendants be required
to disgorge the rental income by which they
have been unjustly enriched;

(D) For an accounting of all trust funds;



(E) For an order granting all plaintiff class
members the option of withdrawing their
payments pursuant to U.C.A. §22-4-4/

(F) For punitive damages in an amount to be

assessed at trial;

(G) For costs, interest and attorney fees.

2. For named plaintiffs, the cost of substitute
space at Sunset Lawn in the approximate amount of $13,500,
damages for mental anxiety and emotional distress, and for
punitive damages in an amount to be determined at trial.
Also, for costs, interest and attorney fees.

3. For such other relief as is necessary to do
justice and equity between the parties.

DATED this /Lé) day of i,; , 1988.

ROBERT J. 6§£}Y & ASSOCIATES
Attorneys £ Plaintiffs

d I LS

Y5 DANIEL F. BERTCH
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HAD DELIVERY
CERTIFICATE OF-MAILENG

I hereby certify that a true and correct copy of

the foregoing FIFTH AMENDED COMPLAINT, (Schoney v. Memorial

Estates, et al.) was mailed, U.S. Mail, postage prepaid,

this _géazL day of g)ko&, , 1988, to the following:
U

Joseph L. Henriod

Earl Jay Peck

Stephen L. Henriod

NIELSEN & SENIOR

1100 Beneficial Life Tower
36 South State Street

Salt Lake City, Utah 84111
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DANIEL F. BERTCH - A4728
ROBERT J. DEBRY - A(0849
ROBERT J. DEBRY & ASSOCIATES
Attorneys for Plaintiff
4001 South 700 East, Fifth Floor

Salt Lake City, Utah 84107
Telephone: (801) 262-8915

IN THE THIRD JUDICIAL DISTRICT COURT

IN AND FOR SALT LAKE COUNTY, STATE OF UTAH

GEORGE K. SCHONEY and IRMA
J. SCHONEY for themselves and
all others similarly situated,

ORDER

Plaintiffs,

vs.

MEMORIAL ESTATES, INC. and
MFEMORTAT, ESTATES CEMETERY
DEVELOPMENT CORP. a corpora-
tion, and JOHN DOES I through
10, individuals,

Civil No. (C82-4983

Judge Richard H. Moffat
Defendants

e N N’ e e N N N’ N’ Nt N e N N S N et

This matter came before the court on defendant’s
motion to dismiss. At the hearing, plaintiff moved orally
for leave to amend the complaint. The court having heard
argument of counsel, and considered the written materials
submitted, hereby ORDERS:

1. Defendants’ motion to dismiss and for summary
judgment is denied without prejudice.

2. Plaintiff’s motion to amend is granted. For

clarity, ©plaintiff is ordered to style the amended



complaint as the "Fifth Amended Complaint.”
3. Plaintiff is given ten days to file and serve
the Fifth Amended Complaint.

4. Defendants are given ten days to answer the

complaint.

DATED this :ZCT day of

Y
Hbi?éKBLp/izgykno H. MOFFAT

Approved as to form: //
ATTEST
, H. DiXON HINDLEY
. CLERK
By: iy
NEILSEN & SENIOR/ By 6<-CXAFQIYLN

T SN

puty‘ Clerk



CERTIFICATE OF MAILING

I hereby certify that a true and correct copy of
the foregoing ORDER, (Schoney v. Memorial Estates, et al.)
was mailed, U.S. Mail, postage prepaid, this [éz§7 day of

, 1988, to the following:

Vbseph L. Henriod

Earl Jay Peck

Stephen L. Henriod

NEILSEN & SENIOR

1100 Beneficial Life Tower
36 South State Street

Salt Lake City, Utah 84111

O(?ZM% L/I/Mz@
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DANIEL F. BERTCH - A4728 55 ?m“—f/ff._—"’?
ROBERT J. DEBRY - A0849 4 RE DS/ A
ROBERT J. DEBRY & ASSOCIATES /
Attorneys for Plaintiff

4001 South 700 East, Fifth Floor
Salt Lake City, Utah 84107
Telephone: (801) 262-8915

IN THE THIRD JUDICIAL DISTRICT COURT

IN AND FOR SALT LAKE COUNTY, STATE OF UTAH

GEORGE K. SCHONEY and ERMA
J. SCHONEY for themselves and
all others similarly situated,

REQUEST FOR PRE-TRIAL
SCHEDULING CONFERENCE

Plaintiffs,

Vs.

MEMORIAL ESTATES, INC. and
MEMORIAL ESTATES CEMETERY
DEVELOPMENT CORP. a corpora-
tion, and JOHN DOES I through
10, individuals,

Civil No. (C82-4983

Judge Richard H. Moffat

Defendants

N N N N N N N e N N N N o Nt N N i el N i’ e i’ S’

Plaintiff moves this Court, under Utah Rule of Civil

Procedure 16, for a pre-trial scheduling conference to set a
trial date, discuss additional discovery, if any, and to

consider any other matter helpful to resolution of the case.



Plaintiff suggests that the conference could possi-

bly be held by telephone, to avoid unnecessary hearings.

DATED this _A{## day of JJLWW , 1988.
7

ROBERT J. DEBRY & ASSOCIATES
Attorneys for Plaintiffs

A 2101

DANIEL F. BERTCH

CERTIFICATE OF MAILING

I hereby certify that a true and correct copy of

the foregoing REQUEST FOR PRE-TRIAL SCHEDULING CONFERENCE,

(Schoney v. Memorial Estates, et al.) was mailed, U.S. Mail,

postage prepaid, this ﬁib day of a;é@ucaw , 1988, to
7
the following:

Joseph L. Henriod

Earl Jay Peck

Stephen L. Henriod

NIELSEN & SENIOR

1100 Beneficial Life Tower
36 South State Street

Salt Lake City, Utah 84111

dzfj/bd;u /
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4 Sali Lake Cﬂun?v U"Zah
The Woodlands — Suile 500 FeB 5 1933
4001 Soulh 700 bast H. Dixon Hingd| y.fJerk rd Dist, Coun
Salt Lake Gity, Utah 84107 By elop an

() Deplity Clsrk
801 262-8915

February 4, 1988

Honorable Richard H. Moffat

THIRD JUDICIAL DISTRICT COURT JUDGE
240 East 400 South

Salt Lake City, Utah 84111 cAA- yaqe >

Dear Judge Moffat:

RE: Schoney v. Memorial Estate

As you know, this case was continued due to your
handling of Judge Daniels’ calendar on the week of February
1, 1988. You then gave me the opportunity to amend the
Complaint, and defendant will shortly answer it. Yesterday,
Kathy, your clerk, kindly put myself and counsel for defen-
dant on conference call to schedule a new trial date. It
appears that defendant will need to request more discovery
as a result of the amendment to the complaint. Also, the
next "first-place" setting on your calendar is not until
August 23, 1988.

It seems difficult to know when to set a new trial
until the court indicates how much discovery by defendant,
if any, will be permitted. Further, this case has had three
previous first-place settings in the last 12 months can-
celled. I would ask the court, if necessary, to "bump"
someone else’'s first-place setting to a second-place setting
so that we do not have to wait until late August for a
trial. This is an unusual request and I do not make it
lightly. However, due to the unusual delays that have
plagued this case, it seems that extraordinary circumstances
are present.

Another possibility would be to make an exception
to allow us two or three settings, i.e. a second-place
setting in April and May, and a first-place setting in
August. In all probability, we would have a trial in April
or May without taking the chance of a delay until the fall
if we don’t have a trial.



Page two

I suggest having a pre-trial scheduling conference
with the court so that we can set a trial date in coordina-
tion with addressing further discovery. I enclose a formal
request for that purpose. However, I think we could easily
do it by telephone rather than require a formal hearing.

Respectfully,

ROBERT J. DEBRY & ASSOCIATES

DFB/sd
cc: Jay Peck
Stephen Henroid



TiLMED FALED IN CLER®'S OFFICE
i

Salt Lake Countv 13tah

FEB 5 1988

H. Dixon Hindley, Clerx 3rd Dist. Court
By A %ﬂ@kﬁ
puty Clark

DANIEL F. BERTCH - A4728

ROBERT J. DEBRY - A0849

ROBERT J. DEBRY & ASSOCIATES
Attorneys for Plaintiff

4001 South 700 East, Fifth Floor
Salt Lake City, Utah 84107
Telephone: (801) 262-8915

IN THE THIRD JUDICIAL DISTRICT COURT

IN AND FOR SALT LAKE COUNTY, STATE OF UTAH

GEORGE K. SCHONEY and ERMA
J. SCHONEY for themselves and
all others similarly situated,

REQUEST FOR PRE-TRIAL
SCHEDULING CONFERENCE

Plaintiffs,

VS.

MEMORIAL ESTATES, INC. and
MEMORIAL ESTATES CEMETERY
DEVELOPMENT CORP. a corpora-
tion, and JOHN DOES I through
10, individuals,

Civil No. C82-4983

Judge Richard H. Moffat

Defendants

Nl Nl e N N N N e Nl e N N N N N N Nl N et P N S

Plaintiff moves this Court, under Utah Rule of Civil
Procedure 16, for a pre-trial scheduling conference to set a
trial date, discuss additional discovery, if any, and to

consider any other matter helpful to resolution of the case.



Plaintiff suggests that the conference could possi-

bly be held by telephone, to avoid unnecessary hearings.

DATED this _A{#4 day of g;i,du,uwu., , 1988.
[74

ROBERT J. DEBRY & ASSOCIATES
Attorneys for Plaintiffs

oI el 7 (]

DANIEL F. BERTCH

CERTIFICATE OF MAILING

I hereby certify that a true and correct copy of

the foregoing REQUEST FOR PRE-TRIAL SCHEDULING CONFERENCE,

(Schoney v. Memorial Estates, et al.) was mailed, U.S. Mail,

postage prepaid, this _/x'ib day of Qﬁ g%g 1988, to

the following:

Joseph L. Henriod

Earl Jay Peck

Stephen L. Henriod

NTELSEN & SENIOR

1100 Beneficial Life Tower
36 South State Street

Salt Lake City, Utah 84111

JZ{mm / /»W



ZESIVIA L | TEDIN CLERK's OFFIC
Salt Lake Countv 14

FEB & 1989
IN THE DISTRICT COURT OF THE THIRD JUDICIAIH STRICT

IN AND FOR SALT LAKE COUNTY, STATE OF g %‘Egﬁtﬁ“
De Y Clerk
ngmqu K. éc::lADM%f : ORDER FOR SCHEDULING
Plaintiff(s), CONFERENCE

vs. CASE NO.__ C & a-44a33
Me/w\n(\ta& S Tas

Defendant(s) . :

This case has been assigned to Judge Richard H. Moffat.

The Court, on its own motion, hereby orders that an in-Court
scheduling conference be held in the above-entitled case as
follows:

Date: F; 9128 Time: 9 .99 SN A S
Place: Third Flodor #330 Address: 451 South 200 East

Salt Lake City, Utah 84111

The following matters will be discussed:

1. Trial dates 6. Nature and complexity of case
2. Discovery completion date 7. Final pre-trial date

3. Jury or non-jury 8. Special matters

4. Trial length 9. Settlement status

5. Dates for dispositive motions

If the above-referenced time and date are not possible,
counsel are to contact the Court's clerk, Kathy Grotepas, at
535-5453 to arrange another date. Unavailability or non-appearance
of counsel will result in pleadings being stricken and a default
entered or dates being set witEgEE,counsel's input.

Dated this ﬁ**\ day of — e N0

RICHARD

H
DISTRICT/éO JUDGE

Copies mailed to parties at the addresses indicated:
Da/vu\eQ @Q!\(-a Yoo So. Joo Laant (‘?\$‘\'\'\ = loor
, SLC, Obaln  &4107
Stephon Homeilnd) oo RomeTieteld 1o Tocivon )
¢ So. stale Shreadd S, )kl 891011

Date: 92/5[&6 W athe, Ghotepan
Court Clerk O

r2vaY. e I
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MAUSOLEUM ESTATE AGREEMENT

Upon payment of this :\gn-cmﬂt, the Purchaser will reccive a deed to the exclysive right of interment in a

Mausoleum Estate containing ..........c.ccce..... Spaces, described WW
to be used subject to the Rules and chulauons of the Company now or hereafter made and promulga or v.he
operation, care, use, control, and preservation of the mausolcum units and the improvements thereof.

The purchasc price, including the total amoum. of the Endowment Care Trust Funds at Forty ($40.00) Dollars

of $../.e.?..o ..... .. The Finance Charge is $.. ..74..'?71-—"?.., at the annual percentage rate of ... &2 ..% The

The Purchaser agrees to pay the total of payments in 3 é equal consecutive monthly install-
ments $§ Lo X7 each, the first installment to be due and payable on the / E: day of
QZ ........... Ay, 19.74¢ and the ramnaining installments to be paid on the same day of each succeeding month.

e Company agrees to cxtend to the Purchaser and his immediate family the following benefits:

Chapel & Improvement Use: To provide the use of the full service chapel, the entrance area, the parking facili-
ties, and all other convenience improvements as completed, without additional charges.

Care & Maintenance: To provide the care and maintenance required, in addition to that which is provided by
current trust fund income, in order to maintain the entire developed section of the cemetery until such time
as the trust fund income is adequate.

Transfer to Developed Property: To transfer the mausolcum cstate, which has hereby been purchased in a semi-
developed mausoleum, to a comparable developed mausoleum space without any additional cost, should a space
in the mausolcum estate be needed for interment prior to development.

Transfer to Other Memorial Estate Properties: To allow the Purch'\
fer of the mausoleum cstate to another mausoleum unit that has l
more than one half (14) of the spaces have been previously allocalg

Transfer to Other Persons: To honor the request of the Purch.-ucr; g yl{pace thereof
to anyone whom he may desire upon prior written approval of thg

8y.
Transfer to Other Communities: To permit the Purchaser, if he moves to another community more than fifty miles
distance from metropolitan Salt Lake City, to transfer full dollar equity into the new community, subject to the
Rules and Regulations governing such transfer at the time of the transfer request.

Purchaser's Right te Caneeli This agreement can be eancelled by the Purchaser upon netifiécation in writing,
mailed to the Company at 53 East Stratford Avenue, Salt Lake City, bafore midnight on the third business day
after the Purchaser has signed the agreement.

Endowment Care Trust Funds: To cause to bc transferred, when the total amount has been received from the
purchaser, ($20.00) per space to Trust “A” and to transfer Twenty Dollars ($20.00) per space to Trust “B”.
Both Trust “A” and Trust “B” have been established by the Company to provide income to be applied to en-
dowment care. The Purchascr authorizes and directs that the contributions to Trust “B” be invested in corpor-
ate bonds of Mcmonal Estate Investment, Inc., a corporation created to maximize the income to be realized
from this trust for endowment care, or to such other investments as are authorized in that trust.

Design and Construction: To complete the mausoleum unit construction proposed by the mausoleum designers,
for the mausoleum unit in which thc Mausolcum Estate is located, within one year from the date that the Pubhc
Relations Development Program on that unit is completed.

The agreement shall be decmed to be accepted by the Purchaser and receipt acknowledged of a legible completed
copy of the agreement, which i..cludes the disclosure statement, at the time the Purchaser signs the agreement and by
the Company at the time it mails to the Purchaser its letter of acknowledgement.

=9
Dated this & 7= day of y .............

Witness: _M

oy 1925

S§HEE35.0/3728

Y Y 27788
22 So-Jdes 2 Bzl @l I /9 /¢
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Deed For Interment Rights

Knom all men by these presents:

That Memorial Estates- Redwood, Inc.. the Grantor, a8 corporation organized under the laws
of the dris af Uk, 1A canrsidaration aF the purchase prics ta i 1a hand paid, the recaipt of which ls

hereby acknowledged, does hereby graat and coavey to GEQRGL K& ERMA J, SCHONEY

the grantee, for interment purposes only, subject to the conditions, reservations, and rules 20d regula-
tions set forth and referred to herein, the following property situsted in MEMORIAL ESTATES-
REDWOOD, INC., sn endowment care cemetery in the county of Salt Lake, State of Utah, to-wit:

Estate No cC F Spece No. 4 Maus. front & rear

In the_ MAUSOLLUM

According to the maps and plats of said cemetery, oa flle in the office of the uader-
#J%anl:.d corporation and the office of the Recorder of Deeds for sald Salt Lake County,

That this conveyaace, and all the right, title and interest hereby coaveyed in and to the property
above described, is subject to all laws and ordinsnces, and to the following conditions, reservations,
restrictions aad rules and regulations, and the Grantee covenaats and agrees that:

(a) No transfer, conveyance ot assignment ot any intetest ot rights acquited by Grantee shall be
valid without the written consent of Grastor and being thereafter recorded on its books.

(b) No monument or other memorial, tree, plants, objects or embellishments of any kind shall
be placed upon, altered or removed from the sbove described property by the Graatee without the
written consent of Graator. All grading, lsndscape work sod improvements of aay kind, and all care
on the above-described pr .sba.ug:dou,mdallmam plants of any kind shall be planted,
trimmed or removed, and interments, disinterments and removals, including all openings and closings
of graves, shall be made only by Grantor with its equipment. All interments shall be made subject
to the use of the type of an outer contsiner and the type of marker as shall be designated by Graatos
in its rules and regulations,

(c) Grantor, at the expense of Grantee and as a charge against the above-described property, may
fepair or remove any monument or other memorial which is improper or offensive or which has be-
come dangerous or dilapidated; and may remove any tree, flower or plaat, or other object or embel-
lishment that becomes unsightly or dangerous,

(d) Graator shall not be liable for loss or damage caused by aa act of God, common enemy,
thieves, vandals, strikers, malicious mischief makers, unavoidable accidents, riot or order of aay mili-
tary or civil authority.

(¢) The enumeration herein of certain conditions, reservations, restrictions and rules and regu-
lations shall not be considered as the only limitations, but the Graatee shall always hold all his interest
and rights limited by and subject to the rules and regulations and by-laws of Graator now ecxisting or
which may be by it hereafter adopted cither by amendment, alteration or the adoption of rew ones.
These rules and regulations are on file for inspection in Grantor's office and are specifically refeered
to and herein inserted as if set forth in full

All the abave conditions, reservations, restrictions and rules and regulations are binding upoa
Grantee, his heirs, devisees, executors, administrators and assigns, and are enforceable only by Grantor
or its successors in interest. Nothing herein coatained shall be deemed to restrict the use of 2ay other
portion of the cemetery than that herein coaveyed to Grantee.

IN WITNESS WHEREOF, the said Memorial Estates - Redwood, Inc,, has caused this instrument
::is be executed in its corporate name by its duly suthorized officers, and..its corporate seal affixed

24 day of January 19 77

MEMORIAL ESTATES - REDWOOD, INC.

-
., €

(=T B
By/(;\'fc‘/, e ”

—

(0Mwrs 4
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H. Dixon

ROBERT J. DEBRY By _%E
ROBERT J. DEBRY & ASSOCIATES Clerk
Attorney for Plaintiff
965 East 4800 South, Suite 2
Salt Lake City, Utah, 84117
Telephone: (801) 262-8915

IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY

STATE OF UTAH

GEORGE K. SCHONEY and
IRMA J. SCHONEY, for
themselves and all others
similarly situated,

Plaintiffs, ORDER

vS.

MEMORIAL ESTATES, INC. and,
MEMORIAL ESTATES CEMETERY
DEVELOPMENT CORP., corpora-
tion and JOHN DOES 1 through
10, individuals,

Defendants Civil No. C 82-4983

T N N P S S i il P o et s eP s e’ i

Plaintiff's Motion for Class Certification was heard by
the Court on December 14, 1982. Plaintiff was represented by
Robert J. DeBry. Defendant was represented by David Swope.
The Court has considered the memoranda and the arguments of
counsel.

The Court now makes the following findings and
conclusions:

1. Plaintiff alleges that defendant has sold a total of

124 crypts at their Mountain View Cemetery and an



Thisrrsatisfies the numerosity requirement;: of’. RI¥el
23(a) (1) U.R.C.P.

Plaintiff alleges that all members of the class have
executed identical contract forms. The standard form
contract satisfies the commonality requirement of
Rule 23(a) (2) U.R.C.P. Some common issues are: when
is defendant required to build the mausoleums? Has
defendant oversold the existing mausoleum facilities?
Is defendant obligated to provide chapel space?

The Schoneys allege that they signed the same form
contract which was signed by other class members.
Therefore the Schoneys satisfy the typicality
requirement of Rule 23(a) (3) U.R.C.P.

Defendants have stipulated that plaintiffs' counsel
will fairly and adequately protect the interests of
the class; and the provision of Rule 23(a) (4)
U.R.C.P. is therefore satisfied.

The prosecution of separate actions by individual
members of the class would «create a risk of
inconsistent or varying adjudications which would
establish incompatable standards of conduct for the
defendant.

This case also satisfies the requirements of Rule
23(b) (3) U.R.C.P. in that common gquestions predomi-

nate over individual questions.

Based on the foregoing findings it is hereby ordered that:



2. The class members are all those persons who have
signed a standard form agreement for the purchase of
mausoleum space from defendant.

3. It will not be necessary to create sub-classes at the
present time.

4. The class will be certified under Rule 23(b) (1) (a),

U.C.R.P. In order to give res judicata effect to

the entire class, the case will not be certified

under Rule 23(b) (3) U.R.C.P., Johnson v. Baton Rouge,

50 F.R.D. 295(1970).
5. Because the class is certified under Rule 23(b) (1) (A7)

U.R.C.P., it will not be necessary to give notice.

Rule 23(c) (2) U.R.C.P.

PM 10,1983 BY THE COURT:

~

] PHILIHJ\ FISHLER
)y
&ﬁ_./&u/ - Approved as to form ATTEST
DAVID SWOPE,® H. DIXON HINDLEY
Approved as to form R:CJAO

ROBERT J. DEBRY B
? y Deputy blerk
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(’—\ “'DEC.4+-'1985
Arthur H. Nielsen (AZ{0%) H
Joseph L. Henriod (1 68) ' ‘
David M. Swope (3179)
NIELSEN & SENIOR
Attorneys for Defendant Memorlal Estates, Inc.
1100 Beneficial Life To
36 South State Street wﬁ,/’
Salt Lake City, Utah 84111
Telephone: (801) 532-1900

IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY

STATE OF UTAH

GEORGE K. SCHONEY and ERMA J.
SCHONEY for themselves and all
others similarly situated,

FINDINGS OF FACT AND
CONCLUSIONS OF LAW IN
SUPPORT OF THE COURT ORDER

Plaintiffs, DECERTIFYING THE CLASS

Vs.

MEMORIAL ESTATES, INC. and
MEMORIAL ESTATE CEMETERY
DEVELOPMENT CORP., a
corporation, and JOHN DOES
1 through 10, individuals,

Civil No. C82-4983

(Judge David B. Dee)

Defendants.

The Court having heard Defendants' Motion to Decertify the
Class on Friday, February 22, 1985, and the Court having taken
the matter under advisement and having reviewed extensive
memorandum submitted by counsel for the parties, and having
entered its Order Decertifying the Class on June 24, 1985, and
pursuant to an Order of Mandamus from the Supreme Court of the

State of Utah dated September 3, 1985, requiring the Court to

001033



ri1le gindings of fact and conclusions of law in support of \its
Order Decertifying the Class, the Court hereby makes the

following:
I. FINDINGS OF FACT

1. There are 26 Mausoleum Estate Agreements containing
the same terms as those which George K. Schoney and Erma J.
Schoney signed.

2. The identity of all those entering into the 26
Mausoleum Estate Agreements is known.

3. The printed Mausoleum Estate Agreement which was
signed by the Schoneys was changed and that form of the
agreement was no longer used after March, 1974.

4. A 128 crypt partially filled mausoleum is in existence
at the Memorial Estates Redwood Road Cemetery. Said mausoleum
was constructed in 1976.

5. George K. Schoney and Erma J. Schoney have not at any
time requested of the Defendant to provide them the use of a
chapel for their own personal needs.

6. George K. Schoney and Erma J. Schoney have not at any
time requested that the Defendant provide them with mausoleum
space.

7. The Court finds that questions of law or fact common
to members of the class do not predominate over any questions
affecting the individual named Plaintiffs and that the named
Plaintiffs have failed to prove the allegations of paragraphs
1, 2, 3, and 6 of the Court's Order entered on February 10,

1983, and therefore a class action is not superior to other

-2- 001054



______ ~ mwenuves £OC the fair and efficient adjudication of

the controversy.
ITI. CONCLUSIONS OF LAW

From the foregoing Findings of Fact, the Court makes the
following Conclusions of Law:

1. The named Plaintiffs have failed to prove the class is
so numerous that joinder of all members is impractical since
the names and addresses of individuals signing the same form of
contract as the Schoneys are readily available.

2. The claims of the named Plaintiffs are unique in that
the named Plaintiffs' claims involve alleged oral
representations and will require parol evidence outside of the
written documents. Plaintiffs have stated that they do not
intend to utilize the Defendants' mausoleum space or chapel so
their claim for damages is unique. Therefore, Plaintiffs'
claims do not meet the burden of 23(a)(3).

3. Named Plaintiffs have failed to prove that a class
action is superior to and not just as good as other available

methods for handling the controversy.

DATED this _ 1{ day of tﬁdutullQEafr

TAF/EDAVIG B, B
H DjXON FNDLEY
-:" ", q.aERK \
By .’ um»sw,\; A
Deouty Clerk

041085



CERTIFICATE OF SERVICE

I hereby certify that I caused to be hand-delivered a
true copy of the foregoing Findings of Fact and Conclusions of
Law in Support of the Court Order Decertifying the Class, to
Robert J. Debry of Robert J. DeBry & Associates, Attorney for
Plaintiffs, 965 East 4800 South, Suite 2, Salt Lake City, Utah,
this Q{L day of October, 1985.

Ca- 001056
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ROBERT J. DEBRY H. Qg - ey

ROBERT J. DEBRY & ASSOCIATES B P
Attorney for Plaintiff T L
965 East 4800 South, Suite 2 INSTREY

Salt Lake City, Utah, 84117
Telephone: (801) 262-8915

IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY

STATE OF UTAH

GEORGE K. SCHONEY, and
IRMA J. SCHONEY, for
themselves and all others
similarly situated,

Plaintiffs, SECOND AMENDED COMPLAINT

Vvs.

MEMORIAL ESTATES, INC., and
MEMORIAL ESTATES CEMETERY
DEVELOPMENT CORP., corpora-
tions, and JOHN DOES 1 through
10, individuals,

Defendants. Civil No. C 82-4983

N N Nt s P P a wnt —tt —a P P

The plaintiffs George K. Schoney and Irma J. Schoney
complain for themselves and all others similarly situated as
follows:

DESCRIPTION OF PARTIES

1. Defendant Memorial Estates, Inc. is a corporation
organized pursuant to the laws of the State of Utah, which has
its principle place of business at 6500 South Redwood Road in
Murray, Utah.

2. Defendant Memorial Estates Cemetery Development Corp.

is a corporation organized pursuant to the laws of the State of



Utah, which has its principle place of business at 6500 South
Redwood Road in Murray, Utah.

3. The Defendants John Doe 1 through 10, are individuals
residing in Salt Lake County, as yet unknown to the plaintiffs.

4, The corporate defendants are and were at all times
relevant, interrelated corporations operating under a common
scheme to sell pre-need funeral contracts for burial 1lots,
mausoleum crypts, burial services and other funeral merchandise
such as grave markers and vaults. The defendant corporations
are controlled through common management. Plaintiff alleges on
information and belief that at all times relevant to this
action the defendants co-mingled corporate funds and in other
ways were and are so closely related that the corporateness of
one corporate defendant is not distinguishable from the other
corporate defendant.

COUNT I

TORTIOUS BAD FAITH

5. Defendants are generally engaged in the cemetery
business. As a part of that business, defendants have, at all
times relevant hereto maintained an aggressive "pre-need" sales
program. Through this sales program, defendants sell real and
personal property and cemetery services to purchasers prior to
the purchaser's death and burial.

6. In 1973 and years surrounding that time, as part of
the defendants' sales program, defendant approached plaintiffs,
and others, representing that the defendant was prepared to

build a mausoleum for interment of the plaintiffs and others.



Defendants represented that they lacked sufficient capital to
complete the construction of the mausoleum and that if plain-
tiffs would purchase mausoleum space in advance of completion,
defendants would use the money received for the construction of
the mausoleum.

7. On or about January 23, 1973, as a result of the
defendants' aggressive sales program, plaintiffs entered into a
written contract with defendants for the purchase of two
interment spaces in the mausoleum. The contract is attached
hereto as Exhibit A.

8. Between January 23, 1973 and January 20, 1977,
plaintiffs duly performed all of their duties and obligations
under the contract at issue in this action. On or about
January 20, 1977, defendants delivered to plaintiffs a "Deed
for Interment Rights", attached hereto as Exhibit B.

9. Defendants have not yet begun construction of the
mausoleum sold and promised to the plaintiffs.

10. Plaintiffs are presently in their 1late fifties.
Plaintiff George K. Schoney is suffering from cancer. Over the
years, plaintiffs have made frequent inquiries concerning the
defendants' plan for completion of the mausoleum promised them.
On each occasion defendants lulled plaintiffs with assurances
that the work would soon be completed.

11. On or about March 29, 1981, plaintiffs formulated a
belief that it was 1likely that they would die before the

completion of the mausoleum promised them by the defendants.



In accord with this belief plaintiffs purchased interment space
in another mausoleum not connected with the defendants.

12, Plaintiffs allege on information and belief that
defendants do not intend to build the mausoleum space they sold
to plaintiffs. Plaintiffs allege further on information and
belief that the money paid by them for the construction of
mausoleum space has been diverted by defendants for business
purposes other than the building of a mausoleum, including the
payment of commissions and dividends. Defendants acted with
malice in diverting to other uses the money received for
construction of the mausoleum.

13. Plaintiffs allege on information and belief that as
early as January of 1976, the management and agents of the
corporate defendants, herein referred to as John Does 1 through
10, had concluded that they would never build the mausoleum
promised the plaintiffs. Despite this change of intent,
defendants continued to accept plaintiffs' installment payments
until January 20, 1977 when the last payment was made. Defen-
dants acted with malice and in bad faith in not informing
plaintiffs of their changed intention and in continuing to
accept plaintiffs' money.

14, Plaintiffs allege on information and belief that as
early as January of 1976 the defendants formed a scheme to bury
deceased purchasers of mausoleum space in cheaper ordinary
burial plots. Defendants acted with malice in forming the

scheme described in this paragraph 14.



15. As a part of the scheme described in paragraph 14
above, defendants relied on the fact that interested persons
would not be aware of the failure to construct mausoleum space
until the time of death and bereavement. Defendants further
relied on the fact that persons suffering under the stress
created by the loss of a loved one would not be willing or able
to complain about defendants' failure to <construct the
mausoleum. The formation and implementation of this scheme to
defraud plaintiffs constitutes malice and bad faith on the part
of the defendants.

16. Defendants have not made any good faith attempt to
complete the mausoleum space promised the plaintiffs and have
thereby breached their contractual duty of good faith.

17. As a result of defendants' bad faith, plaintiffs have
lost $1,390.00 plus interest and attorney's fees. As a further
result of defendants' bad faith, defendants have been unjustly
enriched in the amount of $1,390.00 plus interest.

COUNT II

BREACH OF CONTRACT

18. Plaintiffs incorporate by reference the allegations
contained in paragraphs 1 through 17 above.

19. More than nine years have elapsed since defendants
contracted with plaintiffs for the construction of the
mausoleum at issue, Defendants' failure to perform their
obligations within a reasonable time is a breach of their

contract with plaintiffs.



20. The time transpired since the making of the contract
is sufficiently great to warrant a conclusion that defendants
do not intend to build the mausoleum promised.

21. By reason of defendants' ©breach of contract,
plaintiffs have lost $1,390.00 plus interest. Defendants have
been unjustly enriched in the amount of $1,390.00 ©plus
interest.

COUNT III

FRAUDULENT CONVEYENCE

22, Plaintiffs incorporate by reference the allegations
contained in paragraphs 1 through 21 above.

23. In 1975, defendants issued a "Deed for Interment
Rights" to plaintiffs. (The deed is attached as Exhibit B.)

24. That deed purports to grant and convey, for interment
purposes only, specific property.

25. In fact, the property conveyed by the deed does not
exist. Defendants issued these deeds knowing that the property
conveyed did not exist. This was done fraudulently for the
purpose of misleading plaintiffs.

26. By reason of defendants' fraudulent conduct, defen-
dants have become liable to plaintiffs in the sum of $1390.00
plus interest.

COUNT IV

VIOLATION OF UTAH CONSUMER SALES PRACTICES ACT

27. The sale by defendants of mausoleum space 1is a
consumer transaction within the meaning of Section 13-11-3(2)

Utah Code Annotated.



28. Defendants' failure to provide mausoleum space is a
deceptive practice within the meaning of Section 13-11-4(b) and
(a).

29. Defendants have continually represented to plaintiffs
that the mausoleum would be built despite their knowledge or
belief to the contrary. This and other practices described
above are unconscienable practices within the meaning of
Section 13-11-5 Utah Code Annotated.

30. Defendant has issued deeds to class members. These
deeds purport to convey interment rights in an existing
mausoleum. In fact, only 128 mausoleum spaces have been
constructed. All other class members have received deeds and
property rights to non-existent mausoleums. Said conduct by
defendant is a deceptive act within the meaning of §13-11-4(e),

Utah Code Annotated, 1953.

31. Plaintiffs have suffered an actual loss within the
meaning of Section 13-11-19(4) Utah Code Annotated. The amount
of that loss is $1,390.00 plus interest and attorney's fees.

COUNT V

BREACH OF CONTRACT TO PROVIDE CHAPEL

32. The Mausoleum Estate Agreement provides, in part,
that, ". . . The Company agrees to extend to the Purchaser and

his immediate family. . . the use of a full service chapel .

33. The promise of a chapel was an essential term of the
contract in that such a chapel provides convenience, comfort,

and peace at a time of bereavement.



34. The defendants have converted the existing chapel at
3115 East 7800 South, Salt Lake City, Utah into office space.
35. By reason of this unlawful conversion, plaintiffs
have suffered the loss of use of the chapel, and defendant has
been unjustly enriched by keeping the rental proceeds.
COUNT VI

BREACH OF TRUST

36. As early as 1972, defendants were actively selling
mausoleum space on a pre-need basis under a so called public
relations development program. Under this program, plaintiffs
were sold space in a mausoleum that was yet to be constructed.
Defendants represented to plaintiffs that the proceeds collect-
ed from these pre-need mausoleum sales would be used to con-
struct a mausoleum unit once enough funds were received to
begin construction. Completion of the program as to a
mausoleum unit was promised to occur after about 50% of the
mausoleum spaces in that unit had been sold.

37. Plaintiffs allege on information and belief that
money collected from mausoleum sales was put into the general
operating fund of the defendants' corporation and used for
general business purposes. Defendants failed to reserve and
save the money collected from mausoleum sales for mausoleum
construction as indicated in the public relations development
program.

38. As a result of defendant's failure to reserve and
save the money collected from mausoleum sales for mausoleum

construction, plaintiffs have been damaged in their not having



mausoleum space available. They are without guarantee that the
necessary money will be available to construct the necessary
mausoleum spaces.

COUNT VII

BREACH OF STATUTORY TRUST

39, Pursuant to Sections 8-4-82 and 8-4-83, U.C.A.,
defendants are required to deposit $30.00 in an irrevocable
endowment care trust fund for each mausoleum space sold. The
required sum is payable to the trust upon full payment of the
contract price. The funds in this trust are to be collected
for the purpose of maintenance and care of the cemetery proper-
ty. These trust funds are to be invested in accordance with

Section 10-2-1, Utah Code Annotated, which requires the

standard of care that men of prudence, discretion and intelli-
gence exercise in the management of their own affairs.
40. Contrary to the requirements of Section 33-2-1, Utah

Code Annotated, defendants have substituted and maintain over

40% of the trust corpus with accounts receivable. This is
money owing to defendants on sales contracts and is by its very
nature noninvestable.

41. As a result of this ongoing practice, the endowment
care trust fund remains over 40% uninvested and thus is not
capable of the proper generation of funds for endowment care
cemetery maintenance as required by law. As a result, plain-
tiffs and their families who are effectively the beneficiaries
of this endowment care trust fund, are damaged by the loss of

available trust funds for cemetery maintenance at Memorial



Estates Cemeteries; and further, plaintiffs are deprived of the
peace, comfort and solitude of having an adequate endowment
care trust as promised by the contract.

COUNT VIII

INVASION OF TRUST CORPUS

42, Plaintiffs Mausoleum Estate Agreement provides that
defendant shall contribute $20.00 to "Trust A" and $20.00 to
"Trust B" (See Exhibit "A".) However, defendant has not
maintained two separate trust accounts. Plaintiff alleges on
information and belief that defendant has invaded the assets of
trust B and used those assets for the general operating ex-
penses of defendant including salaries and advertising.
Wherefore plaintiffs have been deprived of the assets of trust
B; and further, plaintiffs have been deprived of the peace,
comfort and solitude of having an adequate endowment care trust
as provided by the contract.

COUNT IX

FRAUD

43. Plaintiffs incorporate by reference the allegations
contained in paragraphs 1 through 43, above.

44, Plaintiffs allege on information and belief that at
the time Defendants induced plaintiffs to purchase space in the
non-existent mausoleum, defendants knew that there was a
substantial probability that the mausoleum would never be
built. Defendants representations to plaintiffs that the
mausoleum would be built were made in reckless disregard for

the truth or untruth of those representations.



45, On frequent occasions between January 23, 1973 (the
date of contract) and January 20, 1977 (the date of Plaintiffs'
last payment on the contract) Plaintiffs asked defendants about
their intentions to commence construction of the promised
mausoleum.

46. Each time plaintiffs inguired of defendants
concerning defendants'’ intentions, defendants assured
plaintiffs that the mauscleum would be completed. On some or
all of these occasions, defendants knew that there was no plan
to complete the promised mausoleum.

47. Defendants represented to plaintiffs that they would
complete the promised mausoleum with the intent to deceive
plaintiffs, defendants intended to persuade plaintiffs to
continue to make monthly payments on the purchase of the
non-existent mausoleum.

48. Plaintiffs reasonably relied on defendants'
assurances that the mausoleum would be constructed. On at
least one occasion defendants' salesman showed plaintiffs or
plaintiffs' children the place where the mausoleum was to stand
and described the preliminary construction work necessary for
work to begin on the structure itself.

49, Plaintiffs have Dbeen damaged by defendants'
fraudulent representations in the sum of $1,390.00 together
with costs and attorney's fees.

COUNT X

FAILURE TO ESTABLISH A STATUTORY
TRUST




50. The sale of unconstructed mausoleum space with chapel
privileges is a prearranged funeral plan within the meaning of
§22-4-1, U.C.A.

51. Defendants have failed to establish the 75% trust
required by §22-4-1, U.C.A.

52. Plaintiff has been damaged because the trust funds
have been diverted to general operating expenses, and
plaintiffs have not been given the option of withdrawing their
funds pursuant to §22-4-4, U.C.A.

COUNT XI

OUTRAGE AND INTENTIONAL INFLICTION
OF EMOTIONAL DISTRESS

53. Defendants' advertising program 1is designed to
promise customers a sense of peace, comfort and security
through the purchase of "pre-need" mausoleum space and related
services. Plaintiff has paid money in good faith. However,
defendant has failed to provide peace, comfort, and security.
Rather, defendant has pursued a course of tortious conduct as
more fully alleged above. Defendants' conduct has caused great
turmoil and emotional distress. Defendants' conduct was done
willfully and in reckless disregard for plaintiff's rights.

CLASS ALLEGATIONS

54, Plaintiffs incorporate by reference the allegations
contained in paragraphs 1 through 53 above.
55. Plaintiffs are members of a class composed of persons

who have entered into pre-need contracts with defendants.



56. Plaintiff allege on information and belief that the
class is composed of more than 500 persons making joinder of
all class member impracticable.

57. There are questions of law and fact common to all
class members. Those common questions include: whether
defendants have fraudulently and deceptively received money for
the construction of a mausoleum, whether the defendants have
acted in bad faith in the performance of their contractual
obligations, whether defendants have breached their contract by
not constructing the promised mausoleum within a reasonable
time, whether defendants have breached the express trust,
whether plaintiffs have been deprived of the chapel, and
whether defendants have committed deceptive acts by conveying
interment rights in a non-existent mausoleum.

58. Plaintiffs' claims are typical of the claims of other
class members in that defendants sold mausoleum space through a
standardized marketing scheme. All class members have pur-
chased mausoleum space pursuant to standardized form contracts
all class members have also received the same standard form of
deed.

59. The prosecution of separate actions by or against
individual members of the class would create a risk of incon-
sistent or varying adjudications with respect to individual
members of the class. Such adjudications would establish
incompatible standards of conduct for the party opposing the
class in that defendants must either build a mausoleum for all

class members or refund the money received for construction of



the mausoleum to all class members. Also, defendant must
establish a chapel for all class members.

60. The questions of law and fact common to the class
members predominate over any questions affecting only individu-
al members. The class action device 1is superior to other
available methods for the fair and efficient adjudication of
this controversy.

PRAYER

WHEREFORE, plaintiffs pray for judgment for themselves and
for all others similarly situated as follows:

1. That defendants Memorial Estates, Inc. and Memorial
Estates Cemetery Development Corp. and John Does 1 through 10
be required, jointly and severally, to plaintiffs George K.
Schoney and Irma J. Schoney and all others similarly situated
as follows:

(A) To refund all money paid to defendants for the
right of interment in the promised mausoleum.

(B) For interest on the money defendants received
from plaintiffs, calculated at an annual rate of 12% from the
date defendants received the money.

(C) For ©punitive damages in the amount of
$1,000,000.00.

(D) For a reasonable rental for loss of use of the
chapel and to restore the office building to its original
status as a chapel, or in the alternative, that defendants
disgorge the rental income by which they have been unjustly

enriched.



(E) For an accounting of all trust funds.

(F) For an order that plaintiff class members be
given the option of withdrawing their payments pursuant to
§22-4-4 U.C.A.

2. That the plaintiffs and all others similarly situated
be awarded reasonable costs and attorney's fees in connection
with the prosecution of this action.

3. For such other and further relief as the court deems

just and proper under the circumstances.

DATED this 42 day of _ ( Z“a“ ) . 1983.

ROBERT J. DEBRY & ASSOCIATES

7y

Robert J. DeBry
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MAUSOLEUM ESTATE AGREEMENT

Upoa payment of this agreemept, the Puichaswer will receive 4 deed 10 the w( of interment in 2

Mausoleum Estate containing ...........c... . spaces, described 2 770"’/(/4'6 f
to be used subject to the Rules and Regulations of the Company now or hereafter made and promulgai®l for the
aperation, care, use, control, and prescrvation of the mausoleum umts and the improvements thereof

The purchase pnie, including the total amount of the Endowment Cire Trust funds at Forty ($4000) Dollars
o9
pee space, is the C.sh J)rice of 8/;.3 79" 'Ihe Down Payment of 5"70—0 . 'z,g leaves an unpaud cash balance
/070,° P, -
of .52 o,.... The Finance Chuige 1s § 7LA_  at the annual percentage rate of 0% The
Total Deferred paymient price is 3/, 97o.
J &

agrees to pay the total of payments in . equal conweutine monthly install-

ments §. ‘?0 37 each, the fisst installinent to be due vnd pryable on the / = w1 day of
a A , 19.74 and the remanming installiments 1o he 1udd onthe same day of cach succeeding month,

Chapel & Improvement Use: To provide the use of the full wnice chapel, the entrance area, the parking facili-
ties, and all othcr convenicnce improvements as completed, without addional charges.

Core & Maintenance: To provide the care and maintenance 1equued, i additon te that which 1s provided by [,
current trust fund income, in order to maintain the entire deviloped section of the e netery until such time
as the trust fund income is adequate. A

}

Transfer to Developed Property: To transfer the mausolcum estate wlich has hereby been purchased in a semi- R‘u‘
developed mausonlcum, to a comparable developed mausolewn <pace without any additonal cost, should a space

in the mausoleum estate be nevded for interment prior to developinent. )
\\

Transfer 1o Other Memorial Estate Properties: ‘T'o allow the Purch. § 1y ,uﬁsq prdensmTydest for trans |l
fer of the mausaleun estate 1o another mausoleum unit that has Yheeram” PUblic” Relations wherein not (
more than one half (V4) of the spaces have been previously allow byl . .o !
one half (%) P: ! y . JAN 20 i i

Tronsfer 1o Other Persons: To honor the 1cquest of the Purch w-rijn w{ec his_Estate—ar ace thereof

Compagyen, | |

. 8y . .
Transfer to Other Communities: To permit the Purchaser, if he moves to another community more than fifty miles ;f
distance from mctropolitan Salt Lake City, to transfer full dollar equity into the new commuruty, subject to the
Rules and Regulauons govering such transfer at the time of the trunsfcr request. )

to anyone whoin he may desire upon prior witten approval of tl

Purchaser's Right to Concel: This agreciuent can be cancelled by the Purchaser upon noufication in writing, it
mailed to the Company at 55 East Stratford Avenue, Salt Lake Civ before mudmght on the third business day 3
after the Purchaser has signed the agicement !

C{@ Care Trust Funds: T'o canse 1o e tiansforned, when the ol amount has been received from the '
purchidef;” ($20 00) per space o Frst NV and 1o tamder “Twoniy Dollars ($2000) per space to Trust “B';..(\

Both Trust “A” and Trust “B” have boon estaibhshed by the Company to provide incoine to be applied to en- i
dowment Tt The Purehaser authona s wd dicte dut the comtmbations to Trast “B* be invested in corpor. 4

ate bonds of Memonal Fstate Investment, 1nc, a cotporaton created 1o snaxinuze the income 1o be realized S\
from this trust for endowinent care, or 1o such other mvestiments s are authorzed in that trust, (;
\}

Design and Construction: To complete the mausolaum umt construction proposed by the mausoleum designers, !
for the mausoleum unit 1n which the Mansolewn Estate s locwed, within one year f1om the date that the Pgbli: zi
Relations Deyelopment Program on that wnt s completed !
—~— i

The agrecinent shall be devmied 10 be accpied by the Purchaser ind recerpt acknowledged of a legible completed
copy of the agreement, which includes the disclosure statement, at the uine the Purchaser signs the agreement and by |,
the Company at the time it mails to the Purchser us letter of ackhnewledgement. y

Dated this .......... X7E . day of /7 Grtiancy ... 73 a

%’h

8Uqlux3


http://ccju.il
file:///t/n/

2 ph iR ATEPRRT: Z " o
v Py
R-11073

Exhibit B

For Interment Rights

LT A
That Memesial Bstetes - Redweed, Inc.. the Grantor, & curporation organized under the laws
s S of Utsh, in considesation of the purchese peice to it in hand paid, the receipt of which is

:\} “wuuﬁ@u@m CLORGE K_ & IRMA J, SCHONEY

*3‘ - intesment pucpeses caly, to the canditions, reservations, and rules and regula-

I &~ forth and refassed te herein, the follﬁﬂ;? sitated in MEMORIAL ESTATES-

1 INC, s esdowment care cemctesy in the county of Salt Lake, State of Utah, to-wit:

B .

| Bstate Ne. C F Spece No. ] Maus. {ront & rear
N —— _——
In the MAUSOLIAM

According te the maps and of said cemetery, on file in the office of the under-
i Mummdmuudadom for said Salt Lake County,

That this conveyance, and all the right, title and interest hereby coaveyed in and to the property
e i ¥ and ocdinances, snd to the following conditions, ceservations,
sestrictions aod rules and regulstions, sad the Grsntes covenants and agrees that:

coavepance o¢ assigament of any interest oc rights acquired by Grantee shall be
the writtes comseat of Grastor and being thereafter recorded on its books.

No monament o¢ other memorial, tree, plants, objects or embellishments of aay kind shall
sltered o¢ temmoved fcom the sbeve described property by the Grantee without the
i weork snd improvements of any kind, and all care
MT"M do.n.n.‘dltnau:phnaofmykindshdlbephnted.
i disiasterments sad removals, inciuding all openings and closings

shall be mede omly by Geantor with its equipment. All interments shall be made subject
of coatsiner and the type of marker as shall be designated by Graatoc
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ge against the above-described property, may
18 improper or offensive or which has be-
flower or plant, or other object or embel-
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damage caused by an act of God, common enemy,
mischief makers, unavoidable sccidents, riot or order of any mili.

]
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enumeration hereia uf certain coaditions, reservations, restrictions and rules and regu-
i as the only limitations, but the Grantee shall always hold all his interest
ited by and subject to the rules and regulstions and by-laws of Grantor now existing or
by it heseafter adopicd cither by amendment, alteration or the adoption of rew oames.
regulstions ase oa file for inspectiom in Grantor's office and are specifically referred
inserted as if ast focth in full.

e sbove coaditions, reservations, testrictioas and rules and regulations are binding upoa
beirs, devisess, emecutors, administzatocs sad assigns, and are enforceable oaly by Graator
in interest. Nothing herein coatsined shall be deemed to restrict the use of any other

of the cemetery thaa that guea coaveyed to Grantee. .

WITNESS WHEREOF, the said Mecmorial Estates - Redwood, Inc., has caused this instrument
executed in its corpoeate name by its duly sutborized officers, and its corporatc seal affixed

5 E:g; ;FE‘E"%
A

i

24 day of __January . 1977

MEMORIAL ESTATES - REDWOOD, INC

'_.- / .. ’-’(’
| A \\_4 ’
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FIDUCIARIES AND TRUSTS

CHAPTER 45
S. B. No. 153 (Passed March 10, 1971. In effect May 11, 1971)
PREARRANGED FUNERAL PLANS

An Act Amending Section 22-4-1, Utah Code Annotated 1953, as Enacted
by Chapter 39, Laws of Utah 1955, as Amended by Chapter 41, Laws
of Utah 1967; Relating to Prearranged Funeral Plans; Providing That
Personal Property and Services Are Covered by the Chapter When
Conveyed or Delivered at Any Time.

Be it enacted by the Legislature of the State of Utah:
Section 1. Section amended.

Section 22-4-1, Utah Code Annotated 1953, as enacted by Chapter
39, Laws of Utah 1955, as amended by Chapter 41, Laws of Utah 1967,
is amended to read:

22-4-1. Percentage of funds or collateral held for prearranged funeral
plans to be held in trust funds in the state of Utah.

At least 75% of any payment of money made to any person, firm or
corporation upon any agreement or contract, or any series or combina-
cion of agreements or contracts, including 75% of all money paid directly
or indirectly and 75% of all securities delivered under such agreement
or under any agreement collateral thereto such as membership fees,
dues, participation arrangements, and sales commissions, which has for
a purpose the furnishing or performing of funeral services, under a pre-
arranged funeral plan, or the furnishing or delivery of any personal prop-
erty, merchandise, or services of any nature to be conveyed or delivered
at any time, but excluding cemetery lots, vaults, mausoleum crypts, niches,
cemetery burial privileges, and cemetery space, in connection with the
final disposition of a dead human body, for future use at a time determin-
able by the death of the person or persons for whose benefit any such
agreement has been made and whose body or bodies are to be disposed
of, such deceased person to be known in this act as the decedent bene-
ficiary, shall be held in trust funds, and that trust shall be maintained
in the State of Utah and held intact until the contract for which it was
paid is fulfilled according to its terms, and the person, partnership, asso-
ciation or corporation receiving the payments is hereby declared to be
a trustee thereof. Any withdrawal of trust funds shall be determined by
the agreement or contract and shall be released according to the pro-
vision of section 22-4-4 of this act.

Approved March 18, 1971.

FISH AND GAME

CHAPTER 46
H. B. No. 145 (Passed March 10, 1971. In effect May 11, 1971)
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the policy is payable to the borrower or any member of his family, even
though the customary mortgagee clause is attached or the licensee is
co-assured, provided that such insurance is sold at lawful rates through
insurance agents or brokers duly licensed by the state insurance com-
missioner of Utah.

(¢) The licensee shall not require the purchasing of insurance
from the licensee as a condition precedent to the making of the loan
and shall not decline existing insurance where such existing insurance
is provided by an insurance company duly licensed by this state. If a
borrower procures insurance by or through a licensee, the licensee
shall deliver to the borrower, or if there are two or more borrowers to
one of them within 15 days after the making of the loan, an executed
copy of the insurance policy or certificate of insurance. The provisions
of section 7-10-16 (b) shall not be construed to amend the statutes
of this state relating to insurance or to effect the authority of the
insurance commissioner of Utah in granting, revoking, or renewing
licenses.

7-10-18. Loans Made Outside State Which Do Not Comply With Pro-
visions Herein Contained—Enforcement.

No loan made outside this state in the amount or of the value of
$600.00 or less for which a greater rate of interest, consideration, or
charges than is permitted by section 7-10-13 has been charged, con-
tracted for, or received shall be enforced in this state and every person
in any wise particiating therein in this state shall be subject to the
provisions of this act, provided that the foregeing shall not apply to
loans legally made in any state under and in accordance with a regu-
latory small loan law similar in principle to this act.

Approved March 14, 1955.

CEMETERIES
CHAPTER 11

H. B. NO. 266 (Passed March s, 1955, In effect May 10, 1953.)
DONATIONS FOR CARE

An Act Relating to the Operation of Cemeteries, Mausoleums, and Col-
umbariums in the State of Utah, and Providing for the Setting
Aside of Funds for the Endowment, Care and Maintenance
Thereof; for Regulatory Measures Pertaining to the Control and
Investment of Said Funds and the Sale of Burial Space Therein;
Providing for the Supervision Thereof by the Director of Registra-
tion, Department of Business Regulation; the Establishment of a
Cemetery Board and Setting Up of Its Powers and Duties; Pro-
viding for the Assessment of Examination and Annual Fees and
the Creation of a Cemetery Fund Therefrom; Providing for the
Licensing and Regulation of Cemeteries, Mausoleums and Colum-
bariums; and for Penalties for Violations of the Act.
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. Be it enacted by the Legislature of the State of Utah:

Section 1. Definitions.

) Any person, firm or corporation engaged in the business, in the
State of Utah, of the ownership, maintenance or operation of a
cemetery ; mausoleum for crypt or vault interments; columbarium for
permanent cinerary interments; or any other place providing lots or
other interment space therein for the remains of human bodies, except
such organizations which are churches or religious or established fra-
ternal societies, or incorporated cities or towns or other political sub-
divisions of the State of Utah owning, maintaining or operating
cemeteries, shall be subject to the provisions of this chapter. The terms
“Cemetery” or “Cemetery authority,” when used in this act, shall
include any and all places or establishments used for interment and
referred to in this section.

Section 2. “Endowment” and “Non-Endowment Care”

All such persons, firms or corporations, subject to the provisions of
this chapter shall be, for the purposes hereof, designated either as
operators of “Endowment care cemeteries” or “Non-Endowment care
cemeteries,” which words and phrases shall have the following meanings
ascribed to them:

(a) “Endowment Care Cemetery.” Where the owners and opera-
tors or promoters of a cemetery represent to the public that they will,
and that pursuant thereto, funds are collected for the purpose of caring
for, maintaining, and embellishing said cemetery properties so as to
preserve them from becoming unkept, and places of reproach and deso-
lation in the communities in which they are located. An endowment
care cemetery shall hereafter have deposited in its endowment care
fund at the time of or not later than completion of the initial sale not
less than the following amounts for plots or space, sold or disposed of:

(1) Fifty cents a square foot for each grave.

(2) Five Dollars for each niche.

(3) Thirty Dollars for each crypt.

Any endowment care cemetery hereafter established shall also have
deposited in its endowment care fund the additional sum of $25,000.00
before disposing of any plot or space or making any sale thereof.

(b) “Non-Endowment care cemeteries.” Where the owners
and operators or promoters of a cemetery collect funds only for sales of
property, merchandise or services and collect no funds for, and make
no agreements, representations, or promises as an endowment-care
cemetery as defined herein.

(¢) An endowment care cemetery shall file in its principal office
a written report which shall be available to any plot owner, and which
shall state the amount of the principal of the endowment care fund
and the total amount invested in lawful investments, and the amount
of cash on hand which shall show the true financial condition of the
trust.

(d) Any cemetery authority may place its property under en-
dowment care, and establish, maintain and operate an irreducible
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endowment care fund. Endowment care and special care funds may
be invested separately or commingled for investment and where com-
mingled the income therefrom shall be divided between the funds in the
proportion that each contributed to the sum invested. The funds may
be held in the name of the cemetery authority or its directors or in
the name of the trustees appointed by the cemetery authority.

(e) Endowment care funds shall be kept invested in accordance
with the provisions of 33-2-1, Utah Code Annotated 1953.

(f) The directors of the cemetery authority may be the trustees
of its endowment care fund. When the fund is in the care of the
directors as a board of trustees the secretary of the cemetery author-
ity shall act as its secretary and keep a true record of all its pro-
ceedings. The investments of the endowment care fund may be held
in the name of the cemetery authority. In lieu of a board of trustees
a cemetery authority may appoint as sole trustee any bank or trust
company qualified to engage in trust business, and the bank or trust
company may accept the fund as trustee. No sum in excess of five
per cent of the income derived from the fund in any year shall be
paid as compensation to the trustees for their services.

(g) The income from the endowment care fund shall be used
solely for the general care, maintenance and embellishment of the
cemetery, and shall be applied in such manner as the cemetery author-
ity may from time to time determine to be for the best interest of
the cemetery.

Section 3. Trust Fund and Its Regulation )

The initial endowment care fund established for any ceme-
tery shall remain in an irrevocable trust fund until such time as
this fund has reached fifty thousand dollars ($50,000.00), when it may
be withdrawn at the rate of one thousand dollars ($1,000.00) from
the original twenty-five thousand dollars ($25,000.00) for each addi-
tional three thousand dollars ($3,000.99) added to the fund, until all
of the original twenty-five thousand dollars ($25,000.00) has been
withdrawn.

Section 4. Cemetery Board—Duties—Terms of Office

(a) There is hereby established under the Commission of
the Department of Business Regulation, Department of Regis-
tration, a representative committee for cemetery operators, officers
and owners and directors of cemeteries to be known as the cemetery
board. Said cemetery board shall have the same duties, rights and
powers and shall be subject to all provisions, set out in Chapter One of
Title 58, U. C. A. 1953 applicable to representative committees generally
in other trades and professions and not in conflict herewith. Said
cemetery board shall consist of five members, who shall be designated
by the Director of Registration as provided in Section 58-1-6 U.C. A.
1953. In designating members of such committee he shall be required
to accept recommendations by members who are executives of en-
dowment care cemeteries within the state by members in the ceme-
tery business, and organizations representing endowment care ceme-
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teries as in this act defined. The names of all persons so designated
shall be submitted to the Governor for confirmation or rejection. The
terms of the members first appointed shall expire: Two April 1, 1956,
two April 1, 1957, and one April 1, 1958. Thereafter appointments
shall be for three years.

(b) Not more than three members of the board shall be appointed
only from persons who have had immediately preceding their appoint-
ment a minimum of two consecutive years’ experience in this state in
the active administrative management of a cemetery corporation or of
a cemetery or as member of the board of directors thereof for this
period and shall at the time of their appointment have the actual
and full authority of a president, general manager, vice president,
secretary, treasurer, or owner, but they shall hold office only so long
as they continue in such active, actual and authoritative capacities. The
two-year consecutive period shall be exclusive of time spent in the
armed services.

(¢) Each member of the board shall receive no compensation
for his services, but shall receive his necessary traveling and other
expenses. The board shall elect annually from among its members, a
chairman and vice-chairman.

(d) The board shall meet at least twice a year or at such other
times as it may designate. The board may meet at any place within
the state. It shall submit to the director necessary rules and regulations
for the administration and enforcement of, and prescribe the form of
statements and reports provided for in this act. Said rules and regu-
lations shall be, when adopted by the Department of Registration,
endorsed as a part of its duties and functions.

Section 5. Enforcement and Examination—Expense Thereof.

The board shall examine persons relative to the administration
and enforcement of this act and shall examine the endowment care
fund of a cemetery authority :

(a) Whenever it deems necessary, but at least once every three
years.

(b) Whenever the cemetery authority in charge of endowment
care funds fails to file the report required by this act.

(¢) Whenever it is requested by a verified petition signed by
twenty-five lot owners alleging that the endowment care funds are
not in compliance with this act, in which case the examination shall
be at the expense of the petitioners.

(d) The expense of the examination as provided in subdivisions
(a) and (b) shall not exceed $25.00 per day for each examiner
engaged in the examination. Whenever the examination requires
more than two days, it shall be paid by the cemetery authorities. Such
examination shall be privately conducted in the principal office of
the cemetery authority.
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Section 6. Access to Books and Records—Inspection—Reports—Certi-
ficate of Authority—Examinations—Charges—Revocation
of Certificates—Cemetery Fund.

(a) In making such examination the board (1) shall have free
access to the books and records relating to the endowment care fund,
their collection and investment and the number of graves, crypts and
niches under endowment care, (2) shall inspect and examine the
endowment care funds to determine their condition and the existence
of the investments, (3) shall ascertain if the cemetery authority has
complied with all the laws applicable to endowment care fund.

(b) Each cemetery authority in charge of cemetery endow-
ment care funds shall file with the board annually on or before the 30th
day of June, a written report on forms prescribed by the board setting
forth: (1) the number of square feet of grave space and the number of
crypts and niches sold or disposed of under endowment care:

(1) By specific periods as set forth in the form prescribed.

(2) The amount collected and deposited in the endowment care
fund segregated as to the amounts for crypts, niches and grave space
by specific periods as set forth either on accrual or cash basis at the
option of the cemetery authority.

(3) A statement showing separately the total amount of endow-
ment care funds invested in each of the investments authorized by
law and the amount of cash on hand not invested, which statement
shall actually show the financial condition of the funds. The report
shall be verified by the president or vice-president and one other
officer of the cemetery corporation and shall be certified by the account-
ant, auditor or person preparing the same.

(¢) The board shall examine the reports filed with it as to their
compliance with the requirements of the law. Applications in writing
for a certificate of authority shall be made by all cemetery authorities,
whether operating as endowment or non-endowment care fund ceme-
teries, to the Department of Registration accompanied by the regu-
latory charge provided for in this title. Such application must show
that the cemetery authority owns or is actively operating a cemetery
which is subject to the provisions of this title.

(d) Such applications shall be referred to the board, who may
require such proof as it deems advisable concerning the compliance by
such applicants to all the laws, rules, regulations, ordinances and
orders applicable to it. Any cemetery authority who shall fail to pay
the regulatory charges provided for under this act shall be referred
to the board for its investigation and report.

(e) The board shall conduct examinations at the request of the
director or upon their own motion to ascertain the qualifications,
fitness and compliance under the terms of this act and shall submit
to the director in writing their findings and conclusions.

(f) With any recommendation of the cemetery board to the
director to revoke or refuse a certificate to any cemetery authority
or any annual renewal thereof, it shall be the duty of the board to
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submit therewith in writing its findings, reasons and conclusions. It
shall be the duty of the board to make reports to the director of conduct
or conditions existing on the part of a certificate holder justifying
revocation or suspension of his or its right to a certificate. All
provisions of Title 58, U. C. A. 1953, applicable to reports, investiga-
tions and examinations by the director; the revocation and suspension
of licenses; rights to, and methods of calling and conducting, and all
rights and powers relative to, hearings before the department; and the
rules of procedure and appeal as set forth in said title, shall apply to all
requirements of this act.

(g) The regulatory charges for cemetery certificates at all
periods of the fiscal year are the same as provided in this act. All
regulatory charges are payable at the time of the filing of the appli-
cation and in advance of the issuance of the certificates. All certifi-
cates shall be issued for the fiscal year and shall expire at midnight
the 30th day of January of each fiscal year. Failure to pay the
regulatory charge pricr to January 1, 1956, and prior to the first day
of February for any succeeding year automatically shall suspend the
certificate of authority. Such certificate may be restored upon pay-
ment to the Department of Registration of all prescribed charges.

(h) Every cemetery authority, including both endowment and
non-endowment care fund cemeteries, shall pay for each cemetery
operated by it, an annual regulatory charge not to exceed $25.00 to be
fixed by the department, which charges shall be deposited in the ceme-
tery fund. Upon payment of said charges and compliance with the
act, the department shall issue a certificate of authority.

(i) It shall be a misdemeanor for any cemetery authority to
make any interment without a valid, subsisting and non-suspended
certificate of authority. Each interment shall be a separate violation.

(j) Upon violation of any of the provisions of this act, the direc-
tor may revoke or suspend the certificate of authority of any cemetery
authority.

(k) There shall be in the office of the State Treasurer a fund
to be known and designated as the cemetery fund. All regulatory fees
and annual license charges collected under the provisions of this
act, and in the absence of other provisions to the contrary, shall he
paid at least once a month to the State Treasurer to be credited to a
special fund to be known as the cemetery fund. All monies credited
to the cemetery fund shall be used by the Department of Registration
only to carry out the provisions of this act.

Section 7. “Endowment-Care” Defined

Any such person, firm or corporation, subject to the provisions of
this chapter, who or which was engaged in the business of operating a
cemetery as defined in this chapter, prior to the effective date here-
of, shall be considered as operating an endowment care cemetery if
said person, firm or corporation shall at all time subsequent to the
effective date of this chapter comply with the requirements of an
endowment care cemetery as set forth and required by the provisions
of this act.
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Section 8. Adequate Posting, Advertising of Non-Endowment Plot

In the office or offices of each non-endowment care cemetery where
sales are conducted shall be posted in a conspicuous place, a legible
sign stating: “This is a non-endowment care cemetery.” The lettering
of this sign shall be of suitable size so it is easily read at a distance
of fifty feet. Each non-endowment care cemetery shall also have
printed or stamped at the head of all its contracts, deeds, statements,
letterheads and advertising material, the legend: “This is a non-en-
dowment care cemetery,” and shall not sell any lot or interment space
therein unless the purchaser thereof is informed that the cemetery
is a non-endowment care cemetery.

Section 9. Change From Non-endowment to Endowment Care Ceme-
tery.

Any non-endowment care cemetery after the effective date of
this chapter may become an endowment care cemetery by placing in the
endowment care trust fund twenty-five thousand dollars ($25,000.00) or
five thousand dollars ($5,000.00) per acre of all property sold, which-
ever is the greater, and shall comply with the requirements for an
endowment care cemetery as provided in this act.

Section 10. Violations—Misdemeanor.

It shall be unlawful for any person to sell or offer to sell a cemetery
plot upon the promise, representation or inducement of resale at a
financial profit. A violation of this section is a misdemeanor and each
violation shall constitute a separate offense.

Section 11. Penalty.

Any cemetery, person, firm or corporation violating any of the
provisions of this chapter, shall, upon conviction, be punishable by a
fine of not less than three hundred dollars ($300.00) nor more than
one thousand dollars ($1,000.00) or, if a person, by said fine or by
imprisonment in the county jail not exceeding one year or by both fine
and imprisonment.

Approved March 10, 1955.

CITIES AND TOWNS
CHAPTER 12
S. B. NO. 61. (Passed March 1, 1935, In effect May 10, 1955.)
MUNICIPAL GOVERNMENT

An Act Amending Section 10-6-6, Utah Code Annotated 1953, to Provide
That the Governing Body of a Municipality May Prescribe by Ord-
inance Residential Qualifications of Appointive Officers.

Be it enacted by the Legislature of the State of Utah:
Section 10-6-6, Utah Code Annotated 1953, is amended to read:
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