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JURISDICTTION

Jurisdiction is conferred on the Utah Court of Appeals
pursuant to Utah Code Ann. § 78-2a-3(2)(j) and Rule 4A of the

Rules of the Utah Court of Appeals.

NATURE OF PROCEEDINGS
This 1is a 1lawsuit for declaratory relief, breach of
contract, and bad faith. The lower court granted defendant's
motion for summary judgment, ruling that plaintiffs' loss was
excluded by the earth movement provision of defendant's
policy. (At the hearing, plaintiffs stipulated that their
claim for bad faith could be dismissed with prejudice (R.

200).)

STATEMENT OF THE ISSUES

Defendant accepts plaintiffs' statement of the issue.

STATEMENT OF THE CASE

Defendant accepts plaintiffs' statement of the case.

SUMMARY OF ARGUMENTS

Plaintiffs argue that the earth movement exclusion is

limited to acts of God or natural phenomena. However, State



Farm's policy plainly states that earth movement is excluded
regardless of its cause. In other words, earth movement need
not be caused by an act of God in order to be excluded. The
policy states:

The Company does not insure for loss which would not

have occurred in the absence of one or more of the

following excluded events. The Company does not

insure for such loss regardless of: a) the cause of
the excluded event

(1) earth movement, whether combined with
water or not . . .

See page 6 of the policy, a copy of which is attached hereto
in the addendum. State Farm inserted this language into its
policies in 1983 in order to make certain that excluded events
such as earth movement would not result in coverage even if
the loss was attributable to human activity. Every court that
has had occasion to consider this new policy language since
then has found it to be valid and enforceable. Earth movement

is excluded regardless of its cause.

ARGUMENT

I.

Earth movement is excluded regqardless of
its cause.




Plaintiffs have failed to quote the critical policy
language in their brief. This language 1is known as the
"lead-in" clause to the earth movement exclusion. The clause
reads as follows:

The Company does not insure for loss which would not

have occurred in the absence of one or more of the

following excluded events. The Company does not

insure for such loss regardless of: a) the cause of

the excluded event; or b) other causes of the loss;

or c) whether other causes acted concurrently or in

any sequence with the excluded event to the produce
the loss:

(1) earth movement . . .
See page 6 of the policy, a copy of which is attached hereto
in the addendum.
As the lead-in clause plainly states, earth movement is
excluded regardless of its cause. Earth movement need not be

caused by an act of God, as plaintiffs argue, in order to be

excluded. The lead-in clause states: "The Company does not
insure for such loss regardless of: a) the cause of the
excluded event [earth movement] . . . " Therefore,

plaintiffs' argument that earth movement needs to be caused by
a natural phenomenon or an act of God simply does not have any
merit.

The lead-in clause was inserted in State Farm's policies

in 1983 principally to avoid the type of construction which



plaintiffs urge upon this court. As discussed more fully in
Gordon and Crowley, Earth Movement and Water Damage Exposure:
A Landslide in Coverage, 50 Ins. Counsel J. 418 (1983), a copy
of which is attached hereto in the addendum, courts have used

either the efficient cause analysis or the ejusdem generis

analysis in order to find coverage for the insured in the face
of the "most carefully wrought [earth movement] exclusions."
Id. at 418. According to the efficient cause analysis, first

enunciated by the cCalifornia Supreme Court in Sabella v.

Wisler, 59 Cal. 24 21, 27 Cal. Rptr. 689, 377 P.2d 889 (1963),
if a covered peril sets in motion a chain of events in which

the last step may be an excluded peril, the excluded peril’

will not defeat coverage. Gordon and Crowley refer to this
analysis as '"focus[ing] on the source of the property
disruption." 50 Ins. Counsel J. at 421. Gordon and Crowley

refer to the ejusdem generis analysis as "dissect[ing] the
language of the policy." Id.

As a result of these two analyses, the "trend across the
country ([was] to find coverage . . . regardless of policy
exclusions." Id. at 425. "[F]Jaced with a financial drain
neither accounted for through premium payments and reserves,
nor even anticipated, [insurance companies felt] the earth

slipping out from beneath their underpinnings just as surely



as did their insured homeowners." Id. State Farm countered
by redrafting the language of its policies. As noted by

Michael Bragg in an article entitled Concurrent Causation and

the Art of Policy Drafting: New Perils for Property Insurers,

a copy of which is attached hereto in the addendum,

The traditional response of insurers upon
discovering that their contract 1language is not
being interpreted by the courts as the drafters
intended is to rewrite the language. 1In fact this
alternative 1is often judicially mandated. Courts
have told the insurance industry countless times
that insuring agreements will be interpreted broadly

and exclusions narrowly. If the insurer desires to
exclude some event it must say so clearly and
unequivocably.

Forum, Tort and Insurance Practice Section, ABA, Vol. 20, No.
3, 385, 391 (Spring 1985). (The Supreme Court of California
recently cited the Bragg article with approval in a case which
has not yet been published but was filed on March 30, 1989,

Garvey v. State Farm Fire and Casualty Company, (S.F. 25060)

Ct. App. A017878.)

As previously indicated, State Farm introduced its new
policy language in 1983. Although the lead-in clause has been
subject to close scrutiny, 50 Ins. Counsel J. at 426, it has
been upheld by every court that has considered it, as
discussed infra.

The difficulty of plaintiffs' argument is that plaintiffs

fail to realize that the new policy language not only



eliminates the efficient cause analysis but also eliminates

the ejusdem generis analysis. (Plaintiffs initially argued

that the broken water main was the efficient cause of the loss
and hence there was coverage. See letter from plaintiffs'
counsel to defendant's counsel attached hereto in the
addendum. However, plaintiffs later abandoned this theory in

light of the new policy language.) Subclause a) of the lead-

in clause eliminates the ejusdem generis analysis and

subclauses b) and c) eliminate the efficient cause analysis.
This was clearly the intent of State Farm. As Michael Bragg
states in his article,

The new language establishes a pﬁrging effect by

making the occurrence of any of these excluded
events an absolute prohibition to a finding of

coverage. Thus, once a loss occurs which would not
have happened in the absence of an excluded event,
there is no coverage. The policy states that this
is so "regardless of: a) the cause of the excluded
event . . . ."

20 Forum, Tort and Insurance Practice Section, at 393-94.

As indicated above, every court that has had occasion to
interpret the 1lead-in clause has found it to be wvalid and
enforceable. In fact, the very courts which began the trend
of finding coverage for the insured in the face of the most
carefully wrought earth movement exclusions (the California
courts) have honored the redrafted policy language. For

example, in Milliken v. State Farm Fire & Casualty Insurance




Company, No. 86-1284-E, Memorandum Decision (S.b. Cal., March
1987), a copy of which is attached hereto in the addendum, the
court without hesitation applied the redrafted earth movement
exclusion to the "settlement of . . . fill soils" and the
"consolidation of [a] utility trench." Id. at 16. The court
stated, "Any loss which would not have resulted but for earth
movement 1is excluded, regardless of . . . the cause of the

movement." Id. (emphasis in original). In Bayless v. State

Farm Fire and Casualty Company, No. WEC 87135 (Los Angeles

County, Cal. Super. Ct., Dec. 1986), although summary judgment
was not granted because of the existence of a triable issue of
fact, the court adjudicated the following issues as being
without substantial controversy:

1. The applicable insurance policy excludes
coverage for earth movement;

2. Coverage is excluded under the policy regardless
of the cause of the earth movement;

3. Coverage is excluded under the policy regardless

of whether other causes acted concurrently or in any

sequence with earth movement to cause the loss.
See Page 2 of the Order, a copy of which is attached hereto in
the addendum (emphasis added).

Similarly, in Turrill v. State Farm Fire and Casualty
Insurance Company, No. WEC 104 457 (Los Angeles County, Cal.

Super. Ct., May 1987), the court adjudicated the same issues



as being without substantial controversy and therefore "deemed
established." See Pages 1-3 of the Order, a copy of which is
attached hereto in the addendum.

The only two published decisions also hold that the lead-

in clause is valid and enforceable. In State Farm Fire and

Cas. Co. v. Martin, 668 F. Supp. 1379 (C.D. Cal. 1987), a copy

of which is attached hereto in the addendum, the court held

that the policy language was "explicit as to exclusions [and]

unambiguous." Id. at 1382. The court further held that
"State Farm had an absolute right to limit the coverage." Id.
at 1383. (The Martin case was affirmed by the Ninth Circuit
on April 10, 1989, the court stating as follows: "[T]he
policy exclusions are unambiguous . . . An insurance company
has the right to limit the coverage in a policy it issues." A
copy of the case is attached hereto in the addendum.) In

State Farm Fire and Cas. Co. v. Paulson, 756 P.2d 764 (Wyo.
1988), a copy of which is attached hereto in the addendum, the
court said that the lead-in clause was "not ambiguous. It is
plain and clear." Id. at 766. The court then concluded its
opinion by stating:
[A] court [is restrained] from 1liberally and
unreasonably construing an insurance contract to
permit a strained or unnatural interpretation in

order to find coverage for innocent victims who are
subjects of enormous sympathy. Otherwise, the



effect would be to bind an insurer to a risk that
was not contemplated and for which it was not paid.

Id. at 772; see also the companion case to Paulson, State Farm

Fire and Cas. Co. v. Bowen, 756 P.2d 773 (Wyo. 1988), where
the court reached the same conclusion, a copy of which is also
attached hereto in the addendum.

All of the cases cited by plaintiffs are not on point
because they do not deal with the new 1lead-in language
contained in State Farm's policies. Nor do the cases deal
with earth movement exclusions containing the phrase "whether
combined with water or not" following the words '"earth
movement." State Farm's policy states that earth movement is
excluded "whether combined with water or not." See page 6 of
the policy. This phrase, together with the lead-in clause,
makes it clear that earth movement is excluded even if it is
caused by a broken water pipe.

Earth movement is excluded regardless of its cause. The

new policy language eliminates the ejusdem generis analysis.

Moreover, plaintiffs' own cases seem to cast doubt on whether
the ejusdem generis analysis is appropriate in this case. One

provision of Jones v. St. Paul Ins. Co., 725 S.W.2d 291 (Tex.

App. 1986) which plaintiffs fail to cite is as follows:

We initially address appellant's contention that the
doctrine of ejusdem generis limits the scope of the
term "earth movement." Under that doctrine, where



words of a specific and particular meaning are

followed by general words, the general words are

construed to mean only the class or category framed

by the specific words. 1In the exclusion before us,

the opposite construction is used. The general

words, earth movement, do not follow the specific

words, but precede them. The doctrine of ejusdem

generis does not apply in such a case.
Id. at 292. Similarly, because the general words "earth
movement”" in State Farm's policies precede the specific words,
the doctrine of ejusdem generis does not apply in this case.
Ejusdem generis only applies when a general term follows (as
opposed to precedes) an enumeration of specific words. In
fact, Black's Law Dictionary 464 (5th ed. 1979) defines
ejusdem generis as follows:

[Tlhe "ejusdem generis rule" is, that where general

words follow an enumeration of persons or things, by

words of a particular and specific meaning, such

general words are not to be construed in their

widest extent, but are to be held as applying only

to persons or things of the same general kind or

class as those specifically mentioned.
(Emphasis added.) Plaintiffs have misapplied the ejusdem
generis doctrine. Furthermore, ejusdem generis is a rule of
construction, and rules of construction do not need to be
resorted to if the policy is clear and unambiguous. See 2
Couch on Insurance §§ 15:69, 15:70 (2d ed. 1984) ("When the
contract is clear, precise, and unambiguous . . . there is no

proper scope for a resort to rules of construction.") Since

every court that has considered the new policy language has

10



found it to be clear and unambiguous, ejusdem generis does not

apply in this case.

IT.

The phrase "earth movement" is not

ambiquous, especially in 1light of the
lead-in clause.

In lee v. Nationwide Mutual Insurance, CCH 1988 Fire and

Casualty Cases 1806 (Tenn. App. 1988) the court considered the
definitions of "earth" and "movement" separately and concluded
that the phrase "earth movement" applied to "any change of
place, position or posture of the soil." Id. at 1808. 1In Lee
a sewer pipe broke beneath plaintiff's home, saturating the
soil, and causing the foundation to shift. The policy
provided as follows:
The Company shall not be liable for loss:

7. due to any and all settling, shrinking,
cracking, bulging or expansion of driveways,
sidewalks, swimming pools, pavements, foundations,
walls, floors, roofs or ceilings;

12. caused by, resulting from, contributed to, or
aggravated by any of the following;

(a) earth movement, including but not limited

to earthquake, landslide, mudflow, earth sinking,
earth rising or shifting;

11



2. The following is added to the EXCLUSIONS
section:

This policy does not insure under Section I for
loss caused directly or indirectly by any of the
following exclusions in this policy. Such loss is
excluded regardless of any other cause or event

contributing concurrently or in any sequence to the
loss.

c. Earth movement:;
Id. at 1806. The court held that earth movement, as commonly
understood, had occurred in the case and that the loss was
therefore excluded:

The words, "earth movement" mean:

differential movement of the earth's
crust; elevation or subsidence of land.

Webster's Third New International Dictionary
Unabridged.

Taken separately, the meaning of the word,
"earth" includes:

fragmental material composing part of the
surface of the globe; soil, ground,
usually distinguished from bed rock.

Ibid.

The word, "movement" means:

The action or process of moving, change of
place or position or posture.

12



Ibid.
It thus éppears that, taken together or
separately, the words, earth movement, mean any
change of place, position or posture of the soil.
Id. at 1808. The court specifically rejected plaintiff's
interpretation of the earth movement exclusion as being
limited to natural phenomena. Id. at 1807. A copy of the
case is attached hereto in the addendum.

Moreover, an insurance policy should be construed as a
whole. Thus, the phrase '"earth movement" cannot be

interpreted in isolation of the lead-in clause. The lead-in

clause specifically states that earth movement is excluded

regardless of its cause: "The Company does not insure for
such loss regardless of: a) the cause of the excluded event
[earth movement] . . ." Therefore, it would be unreasonable

for a layperson to conclude that earth movement meant only
earth movement caused by an act of God. What caused the earth
movement is irrelevant. The lead-in clause could not . make

this any clearer.

IIT.

The policy is not duplicative.

Plaintiffs argue that "earth movement" must not encompass

settling because there is a separate exclusion for settling.

13



However, that exclusion (exclusion 1l.e.) does not apply in
cases where there are multiple causes as in the case at bar.
In multiple cause cases, exclusion 3. applies. This was noted
by Mr. David Randel, fire claim superintendent for State Farm,

in his deposition.

Q I take it there came a point at which you
concluded that Exclusion . . . E did not apply?
A That's correct.

Q At what point was that?

A « « « I would guess that probably from the
beginning I would have been referring to Exclusion 3
Subsection B. -

Q That's [the] earth movement clause?
A Correct. . . . I'm familiar enough with the
policy language that I realized that with the broken
pipe that we would have to be relying on that
exclusion rather than the settling and shrinking.
Because we had a potential concurrent cause
situation.

Deposition of David Randel, page 28, lines 4-19.
Furthermore, exclusion 1l.e. only applies to '"gradual

sinking," as noted in the Holy Angels Academy case cited by

plaintiffs. 487 N.Y.S.2d at 1007. Gradual sinking did not
occur in this case. The soil collapsed. The apartments were
built upon sand, silt, and clay -- collapsible soils. When
the underground water main broke, the soils lost their weight-

bearing capacity and collapsed. Deposition of Ralph E.

14



Watson, page 20, line 16; page 21, line 22; page 57, line 8;
exhibit 1, appendix A, page 3; see also the 1letter from
plaintiffs' counsel to defendant's counsel, attached hereto in
the addendum, stating as follows: "We have reason to believe
that the soil, when saturated with water, does not actually
sink or settle. Rather, it loses its weight-bearing ability.
This allows the foundation to sink or shift."

As noted by David Randel, anytime there are multiple
causes, exclusion 3. applies and not exclusion 1l.e.

Therefore, the policy is not duplicative.

CONCLUSION

All of the cases cited by plaintiffs are not on point
because they do not address the new lead-in language contained
in State Farm's policies; nor do plaintiffs even quote the new
policy language in their brief. Every court that has had
occasion to consider the new policy language has found it to
be valid and enforceable and not ambiguous. Moreover, the

policy is not duplicative. The order of the 1lower court

15



granting State Farm's motion for summary Jjudgment should
affirmed. Cij?
DATED this day of April, 1989.

MORGAN & HANSEN

)

9174,

/ 7.
Rarwin C. Hansen
John €. Hansen
Attorneys for Defendant/
Respondent

16
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SECTION |
LOSSES INSURED AND
LOSSES NOT INSURED (cont.)

ance of property, or shortage of property
disclosed on taking inventory;

i. due to any delay or loss of market;

j caused by repeated leakage or seepage of
water or steam whether continuous or inter-
mittent from any:

(1) heating, air conditioning or refrigerating
system;

(2) domestic appliance; or

(3) plumbing system, including from or
around any shower stall or other show-
er bath installation, bath tub or other
plumbing fixture.

The Company does not insure for loss either con-
sisting of, or directly and immediately caused by
power, heating or cooling failure, or due to change
in temperature or humidity, unless the failure or
change results from physical damage to the build-
ing or to equipment contained therein caused by a
Loss Insured. Also, the Company shall not be liable
under this exclusion for any loss resulting from
riot, riot attending a strike, civil commotion, or
vandalism or malicious mischief.

The Company does not insure for loss which
would not have occurred in the absence of one or
more of the following excluded events. The Com-
pany does not insure for such loss regardless
of: a) the cause of the excluded event; or b) other
causes of the loss; or c) whether other causes
acted concurrently or in any sequence with the
excluded event to produce the loss:

a. occasioned directly or indirectly by enforce-
ment of any ordinance or law regulating the
construction, repair or demolition of build-
ings or structures;

~—
b.  caused by, resukimg from, contributed to, or
aggravated by any of the following:

(1) earth movement, whether combined
with water or not, including but not
limited to earthquake, volcanic erup-
tion, landslide, subsidence, mudflow,
sinkhole, erosion, or the sinking, rising,
shifting, expanding, or contracting of
earth;

(2) flood, surface water, waves, tidal wa-
ter or tidal waves, overflow of streams
or other bodies of water, or spray from
any of the foregoing, all whether driven
by wind or not;

(3} water which backs up through sewers
or drains;

(4) water below the surface of the ground
including that which exerts pressure on
or flows, seeps or leaks through side-
walks, driveways, foundations, walls,
basement or other floors, or through
doors, windows or any other opening
in such sidewalks, driveways, founda-
tions, walls or floors;

unless fire or explosion as insured against
ensues, and then the Company shall be liable
only for loss caused by the ensuing fire or
explosion. This exclusion shall not apply to
loss arising from theft;

hostile or warlike action in time of peace or
war, including action in hindering, combating
or defending against an actual, impending or
expected attack:

(1) by any government or sovereign power
(de jure or de facto), or by any authority
maintaining or using military, naval or
air forces;

(2) by military, naval or air forces; or

(3) by an agent of any such government,
power, authority or forces;

it being understood that any discharge, ex-
plosion or use of any weapon of war employ-
ing nuclear fission or fusion shall be conclu-
sively presumed to be such a hostile or
warlike action by such a government, power,
authority or forces;

insurrection, rebellion, revolution, civil war,
usurped power, or action taken by govern-
mental authority in hindering, combating or
defending against such an occurrence,
seizure or destruction under quarantine .or
custom’s regulations, confiscation by order
of any government or public authority, or
risks of contraband or illegal transportation
or trade;
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EARTH MOVEMENT AND WATER
DAMAGE EXPOSURE:
A LANDSLIDE IN COVERAGE

STUART M. GorpON AND DIANE R. CROWLEY
San Francisco, California

HE DISASTROUS RAINS of recent

winters have touched off earth move-
ments including landslides and mudflows
across the nation; at the same time, court
decisions have set off equally unsettling
tremors among insurance companies as the
most carefully wrought exclusions are ig-
nored or deliberately discarded. This arti-
cle will trace the development of exposure
for earth movements from its origins in
the smoke of the great San Francisco earth-
quake and fire through the current trend
favoring recovery regardless of exclusion.

1. The California Experience

The richest source of case law on land-
slide liability is the state of California,
where the unsettled coastal soil, the conti-
nental-edge geology, and the hilly geogra-
phy found in the heavily populated areas
combine to create numerous property losses
from earth movements and where sympa-
thetic courts have long strained to find re-
lief for those whose homes have been lost.
Nearly all “earthquake exclusion” cases
date back to the losses sustained in the San
Francisco earthquake and fire of 1906. Per-
haps because judges and juries of that day
shared so heavily in the losses described to
them by San Francisco plaintiffs seeking re-
covery, those plaintiffs became the first
beneficiaries of a judicial bias toward the
owners of damaged property.

For example, when merchants whose
store was destroyed in one of the major
fires sweeping the city after the earthquake
sought relief, the court found coverage al-
though the policy excluded “loss or dam-
age occasioned by earthquake.” The court
insisted that the exclusion had to mean
that there be a direct connection between
the earthquake and the origins of the fire,
and that if the fire had started in a distant
building and was communicated from one
building to the next until it reached the
insured property, the earthquake would
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only have been the indirect cause of the
loss. The court found that the context of
the exclusionary clause showed that it was
intended to include only the proximate or
immediate cause, and overruled the defen-
dant’s demurrer in favor of the property
owners.!

In more recent times, landslides and
mudslides have provided more litigation
for the California courts than have earth-
quakes, as the heavy rains of 1978, 1980,

1Baker & Hamilton v. Williamsburgh City Fire
Ins. Co., 157 F 280 (ND Cal 1907); see also Wil-
liamsburgh City Fire Ins. Co. v. Willard, 164 F 404
(9th Cir), cert. denied, 212 US 521 (1908) ; see also
Richmond Coal Co. v. Commercial Union Assur.
Co., 169 F 746 (9th Cir), cert. denied, 215 US 609
(1909) .
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and 1982, have cost Californians hundreds
of millions of dollars in property loss,2 and
the rains of 1983 are already adding to the
devastation.

The presence in homeowners’ policies of
stock exclusions for earth movements has
led to crushing disappointments for home-
owners, angry litigation, and subsequent
publicity. A length article appearing in
the San Francisco Sunday Examiner and
Chronicle quoted numerous _aggrieved
homeowners and their indignant attorneys
under a headline which trumpeted “Angry
Homeowners Who Say Insurance Firms
Left Them Out in the Rain."3

Placing the perceptions of these unfor-
tunate homeowners aside, it might appear
that it is the insurance companies them-
selves which have been left out in the rain.
The trend among the California courts has
been to find coverage even in the face of
specific exclusions. For example, in the
case of Hughes v. Potomac Insurance Com-
pany,* homeowners sought recovery under
an insurance policy after the earth to the
rear of their home slid into a creek border-
ing their lot. They were denied coverage
based upon an exclusion for flood or high
water damage to the insured dwelling.

Initially, the court found that the policy
could be interpreted in such a manner as
to cover the damage to the property, even
though only the “dwelling building,” and
not the earth in the back yard, was cov-
ered. The court stated that the “dwelling
building” suffered real and severe damage
when the soil slid away, and until the land
was stabilized, the structure could scarcely
be considered a “dwelling building” safe
for residence.’

Secondly, the court found that the ex-
clusion for losses covered by flood or high
water could not bar coverage for this loss.
Expert testimony as to the cause of the
landslide conflicted, but the lower court
found that the slide was caused solely by
the soaking of the land from heavy rains,
rather than by “flood" or “high water.”
The appellate court stated that even if the
trial court had been wrong in that finding,
coverage would still apply under the pol-
icy.

zNorton, Counseling Clients Whose Property In-
curs Earth Movement Damage. 2:8 CAL. Law. 26.

38an Francisco Sunday Examiner & Chronicle,
Aug. 22, 1982, at A7. .

4199 CalApp2d 239, 18 Cal Rptr 650 (1962).

sId. at 249.
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Looking for guidance to a 1929 personal
injury case, the appellate court stated that
“when two causes join in causing an injury,
one of which is insured against, the insured
is covered by the policy.”® With this theory
in mind, the court held that there was cov-
erage under the policy as “appellant has
failed to show that respondents’ loss would
not have occurred ‘but for’ a peril specifi-
cally excepted under the policy.”

The next year, California courts expand-
ed their willingness to find coverage in the
face of exclusions by eliminating the “but
for” language used in the Hughes interpre-
tation. In Sabella v. Wisler? the California
Supreme Court found that when two or
more factors are a possible cause of an in-
sured’s loss, coverage will be extended re-
gardless of the causes which are excluded
by the policy if the “efficient” cause of the
loss is not excluded.

In Sabella, a home built on fill over an
old excavation was damaged by settling.
The “all-risk”’ policy held by the home-
owners carried an exclusion for loss by set-
tling, but the court eventually found cov-
erage after the homeowners argued that a
sewer pipe below the house was leaking
and the escaping water infiltrated the un-
stable earth, causing the settlement which
damaged the house. Balancing the two
causes, the excluded settlement and the in-
cluded peril of damage from faulty plumb-
ing fixtures, the court concluded that the
absence of subsidence damages up until the
time the pipe began leaking showed that
it was the broken pipe which was the pre-
dominating or efficient cause of the loss
and that

in determining whether a loss is within an
exception in a policy, where there is a con-
currence of different causes, the efficient
cause — the one that sets others in mo-
tion — is the cause to which the loss is to
be attributed, though the other causes may
follow it, and operate more immediately in
producing the disaster.?

The Sabella court obviously intended that
a determination of the “efficient cause”
should be distinctly different than the
prior Hughes “but for” test, as it made a

6Zimmerman v. Continental Life Ins. Co., 99 Cal
App 723, 726, 279 P 464 (1929).

7199 CalApp2d at 245.

859 Cal2d 21, 27 Cal Rptr 689 (1963).

old. at 31-32, citing 6 CoucH, INSURANCE §1466
(1930)
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point of disproving the “but for” language
in Hughes.1®

This sort of search for the “efficient
proximate cause” continued for a few years
in such cases as Sauer v. General Insurance
Company,'! where, once again, faulty
plumbing causing discharge of water into
the ground under a house was found to be
the cause of the loss, rather than the ex-
cluded settling of the earth. Sauer appears
to extend the rationale of Sabella to the ex-
tent that neither contribution nor aggrava-
tion of an excluded risk will bar recovery
as a matter of law when the contribution
or aggravation results from a peril which
is covered by the policy.

This line of causation analysis continued
through a case involving a windstorm,
rather than earth movement, in Gillis v.
Sun Insurance Office, Ltd.'? Here, an in-
sured boat dock was originally damaged by
a gust of wind, then fell into the water and
was further damaged by the action of the
waves. The policy offered coverage for
windstorm damage, but excluded coverage
for damage caused by water or waves,
whether driven by the wind or not. Admit-
ting that it could not be ascertained wheth-
er the final loss was caused by the wind-
storm or by the excluded waves, the court
concluded that the evidence sustained the
findings of the lower court that the wind-
storm was the dominant and efficient cause
of the damage, and that the water damage
was merely incidental and could not bar
coverage.

The Gillis case carefully sidestepped sev-
eral questions, including a determination
of whether in every case involving several
perils, the insured may recover if one of
those perils is insured against, and what
the effect of an exclusion would be where
the excluded peril precedes the insured
peril, or where both operate simultaneous-
]Y_l3

The question left open in Gillis may not
have been answered until 1973, in the case
of State Farm Mutual Automobile Insur-
ance Company v. Partridge.* In this case,
the insured, who held both automobile and
homeowners’ policies through State Farm,
was driving his car over rough terrain when
he hit a bump, causing a gun, which he

10]d. at 33-34.

11225 CalApp2d 275, 37 Cal Rptr 303 (1964) .
12238 CalApp2d 408, 47 Cal Rptr 868 (1965).
131d. at 424.

1410 Cal3d 94, 109 Cal Rptr 811 (1973).
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had specially modified to have a hair trig-
ger, to discharge, injuring his passenger.
Although the homeowners’ policy excluded
injuries arising from the use of any vehicle,
the court found coverage under both poli-
cies, and referred back to the Hughes,
Sabella, Sauer, and Gillis cases in forming
this opinion.!® The court stated that in the
case before it, a risk insured under the
homeowners’ policy (the modification of
the gun) combined with an excluded risk
(the negligent use of the automobile) to
produce the ultimate injury.

Although there may have been some ques-
tion whether either of the two causes in
the instant case can be properly character-
ized as the “prime,” “moving” or “effi-
cient” cause of the accident, we believe
that coverage under a liability insurance
policy is equally available to an insured
whenever an insured risk constitutes sim-
ply a concurrent proximate cause of the
injuries. That multiple causes may have
effectuated the loss does not negate any
single cause; that multiple acts concurred
in the infliction of injury does not nullify
any single contributory act.16

In a footnote,!” the Partridge court dis-
cussed the “efficient cause” standard of the
earlier cases and discarded it as not very
helpful in situations like the one at hand
where neither the careless driving nor the
firing of the gun caused the other to occur,
but both combined to cause the injury.
The Partridge answer to the Gillis ques-
tions is, then, when concurrent proximate
causes lead to an injury, and one cause is
covered, the entire loss is covered.

That same year, this rationale was ap-
plied to a landslide case following a mild
earthquake. In Strubble v. United Services
Auto Association,'8 the question was raised
as to whether the defendant insurer had
proved that an excluded landslide was the
efficient cause of loss to a home which was
covered for earthquake damage, under an
“all-risk” policy. The court disregarded
the argument that the insured has a duty
to find a.proximate cause within the pol-
icy limits, and stated

in an action upon an all-risk policy such
as the one before us . . . the insured does

151d. at 104-105.
1e1d.

1774,
1835 CalApp3d 498, 110 Cal Rptr 828 (1973).



Earth Movement And Water Damage Exposure

not have to prove that the peril proximate-
ly causing the loss was covered by the pol-
icy. This is because the policy covers all
risks save for those risks specifically ex-
cluded by the policy. The insurer, though,
since it is denying liability upon the pol-
icy, must prove the policy’s noncoverage
of the insured’s loss — that is, that the in-
sured’s loss was proximately caused by a
peril specifically excluded from the cover-
age of the policy.19

Affirming the coverage determination of
the lower court, the court of appeals found
that the evidence established that the land-
slide had been proximately caused by the
earthquake, operating through the ex-
cluded peril of earth movement. In a foot-
note, the court stated that it was regarding
the earthquake endorsement as merely nar-
rowing the earth movement exclusion,
rather than changing the “all-risk” nature
of the underlying policy. To hold other-
wise would be "“a case of the tail wagging
the dog,” the court concluded.?

Finally, on May 17, 1982, a federal court
adopted the Partridge reasoning in a prop-
erty damage case, Safeco Insurance Com-
pany v. Guyton.2! When record rains ac-
companying Hurricane Kathleen broke
through flood control facilities near Palm
Desert, California, extensive flood damage
resulted. Safeco policyholders were denied
coverage because of a flood damage exclu-
sion; they answered by asserting that their
losses were proximately caused by negli-
gence of the local water district in main-
taining flood control structures and were
therefore covered as damages caused by
third-party negligence. A diversity action
in the federal district court ended with a
ruling in favor of the insurance company
based upon an analysis of the flood as the
efficient proximate cause of the loss.

On appeal to the Ninth Circuit Court
of Appeals, coverage was found with the
court quoting directly from Partridge: “We
believe that coverage under a liability in-
surance policy is equally available to an in-
sured whenever an insured risk constitutes
simply a concurrent proximate cause of the
injuries.”>? While the insurance company

ll9id. at 504 (citations omitted; emphasis in origi-
nal) .

20/d. at 505 n. 6.

21677 F2d 721 (9th Cir 1982) (opinion published
in advance sheets withdrawn at the request of the
court) .

221d.
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attacked the appellants reliance upon Part-
ridge, arguing that it applies only where
two causes operate independently of one
another, the court found Partridge to be
dispositive in the policyholders’ favor, and
pointed out that the twin causes in Part-
ridge were independent only in that each
had an independent origin, not that they
did not interact. Just as the flood control
structures in Palm Desert would not have
collapsed without the flood striking them,
the gun in Partridge would not have fired
without the lurching of the car and, in
both cases, two independently created con-
ditions interacted to cause a loss.? Under
this analysis, it is no longer necessary that
the chain of events be set in motion by an
included peril.*

II. Expanding Exposure Elsewhere

Other jurisdictions may differ in their
analyses, yet courts from coast to coast are
increasingly finding coverage regardless of
exclusions for earthquakes, landslides,
earth movements, floods, and the like.
While some courts focus on the source of
the property disruption, others dissect the
language of the policy, and a third group
of courts deliberates on the chain of causa-
tion.

Courts seem more likely to find coverage
in the face of exclusion when the cause the
insurer raises as a bar is external to or not
inherent in the specified risk which is ex-
cluded. For example, in Peach State Uni-
form Service, Inc. v. American Insurance
Company? where a portion of a founda-
tion collapsed after heavy rain, a Georgia
jury found that relief was barred by policy
exclusions for certain earth movements or
for water damage. The Fifth Circuit Court
of Appeals reversed, finding that coverage
was not barred by either of these exclu-
sions.

Criticizing the policy phrase “other earth
movements’ as ambiguous, the court
stated:

Taking the phrase in its contractual con-
text, then, and continuing to resolve am-
biguity in favor of the insured, we read
other earth movement as referring only to
phenomena relating to forces operating
within the earth itself, and not to the

23]d.
24]d.
25507 F2d 996 (5th Cir 1975).
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merely superficial effects of external forces,
such as erosion by run-off rainwater.26

A few vyears earlier, another Georgia
court had come out with a sharply contrast-
ing verdict. In Underwood v. United States
Fidelity & Guaranty Company,? no cover-
age was found for damages sustained when
a bridge sank during a heavy rainfall im-
mediately after city officials had widened
the banks on either side of the privately-
owned bridge. The policy had an exclu-
sion for “any earth movement.” The jury
found that “although the loss might have
been incipiently caused by a human
agency, it was at least ‘contributed to’
within the exclusionary language, by an
excepted natural agency.”?

More in line with Peach State and with
decisions of other jurisdictions, the case of
Souza v. Corvick?® found coverage in the
face of exclusions for settling and earth
sinking when the plaintiff alleged that the
damages were caused by the negligent or
willful blasting in the construction of adja-
cent storm sewers. The District of Colum-
bia court held that the exclusion should
not be interpreted as barring recovery for
damage caused by the subsidence of the
property if that subsidence resulted from
something other than the conditions of the
s0il.® In contrast is the holding of Olm-
stead v. Lumbermens Mutual Life Insur-
ance Company,® an Ohio case which found
no coverage for a building so badly dam-
aged by adjacent excavation that it had to
be condemned and torn down. The court
found that the exclusions for collapse and
landslide, including ‘“‘other earth move-
ment,” <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>