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STATEMENT OF JURISDICTION
The Utah Court of Appeals has jurisdiction to hear this appeal pursuant to Utah
Code Ann. § 78-2a-3 (2)(h) (1996). Section 78-2a-3 states in pertinent part that "[t]he
Court of Appeals has appellate jurisdiction

STANDARD OF REVIEW AND ISSUES PRESENTED
Income for Temporary Support:

Did the trial court abuse its discretion in

finding Mr. Brockbank's income to be $6,500 per month \:
t

..

• *-

-
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< . .. • simnort this finding?

Issue Preservation and Standard of Review: The issue of James Brockbank's
income for purposes of temporary support was preserved in the Record at 39. A trial
court is granted significant latitude in making findings 01:.
only rev ie\\ Ilk U1 A 1 ui1 . I iiiiJiiigs l< Ji/kTniiik1 1 fthe trial our! abused its discretion,
or to determine if the trial court's findings were clearly erroneous. Rappleye v. Rappleye,
855 P.2d 260, 263-64 (Utah App. 1993)(citations omitted); Breinholt v. BreinholU 905
P.2d 877, 879 (Utah App. 19995).

2.

Permanent Alimony:

Did the trial court abuse its discretion in fixing

permanent alimony at $1,500 per month when the trial court did not consider James
Brockbank's financial need?
1

Issue Preservation and Standard of Review: The issue of permanent alimony was
preserved in the Record at 003, 120, 313-page 39. The Court of Appeals will only
review the trial court'sfindingsto determine if the trial court abused its discretion, or to
determine if the trial court'sfindingswere clearly erroneous. Rappleye v. Rappleye, 855
P.2d 260, 263-64 (Utah App. 1993)(citations omitted); Breinholt v. Breinholt, 905 P.2d
877, 879 (Utah App. 19995). In awarding alimony, the trial court must consider the
supporting spouse's ability to provide support. Roberts v. Roberts, 835 P.2d 193, 198
(Utah App. 1992)(citations omitted). Afindingon the supporting spouse's financial
need is an underlying factual determination that is required to determine the supporting
spouse's ability to provide support. Willey v. Willey 866 P.2d 547, 551 (Utah App.
1993). Failure to consider this factor is an "abuse of discretion." Bell v. Bell, 810 P.2d
489, 492 (Utah App. 1991)(citations omitted).

3.

Income for Permanent Support:

Did the trial court abuse its discretion in

finding Mr. Brockbank's income to be $55,000 per yearfromhis appraisal business and
$10,000 per year from his three rental properties for purposes of permanent support when
the evidence did not support this finding?
Issue Preservation and Standard of Review: The issue of James Brockbank's
income for purposes of permanent support was preserved in the Record at 003, 120, 313page 39. A trial court is granted significant latitude in makingfindingsof fact. The
2

Court of Appeals will only review the trial court's findings to determine if the trial court
abused its discretion, or to determine if the trial court's findings were clearly erroneous.
Rappleye v. Rappleye, 855 P.2d 260, 263-64 (Utah App. 1993)(citations omitted);
Breinholt v. Breinholt, 905 P.2d 877, 879 (Utah App. 19995).

STATEMENT OF THE CASE
Nature of the Case and Disposition Below
This action arises from the divorce proceeding between James Brockbank,
Appellant/Defendant, and Penny Brockbank, Appellee/Plaintiff. James Brockbank
challenges the proceedings of the trial court. Specifically, he claims the trial court
entered findings of fact unsupported by the evidence, resulting in incorrect calculations of
income and support amounts. Therefore, Mr. Brockbank appeals from the Supplemental
Decree and Findings of Fact and Conclusions of Law, signed and entered on February 18,
1998. The trial court's Supplemental Decree and Findings of Fact and Conclusions of
Law incorporates the trial court's Memorandum Decision dated April 29, 1997.

Statement of Facts and Course of Proceedings
1.

Penny Brockbank and James Brockbank were married on December 18,

1971, in Manti, Utah. (R.at36.)
2.

The parties separated February 9,1995, and have lived separate and apart

3

since that time. (R. at 36.)
3.

Penny Brockbank filed for divorce on August 24, 1995. (R. at 1.)

4.

There were four children born to this marriage. Two children were over the

age eighteen when this divorce action was filed: Tennille Brockbank and Stephanie
Rasmussen. Two children were minors when this divorce action was filed: Cameron
James Brockbank, bom November 29,1977 and Nathan Lynn Brockbank, bom May 6,
1979. (R. at 1-2, 36.)
5.

James Brockbank is an appraiser, and has been so involved for

approximately 17 years in Price, Utah. (R. at 314—page 8-10.)
6.

James Brockbank owns an appraisal business called "Brockbank Appraisal

Services," herein referred to as "BAS." (R. at 313-page 115-116 (Trial Exhibit 14).)
7.

BAS had a substantial Carbon County contract from July 1992 through May

1995, generating a gross yearly income of $30,098 in 1992; $42,090 in 1993; $38,133 in
1994; and $31,233 in 1995. (R. at 314-page 12, Trial Exhibit 12, 16.)
8.

The Carbon County contract was terminated in May 1995 because of

Carbon County restructuring, not because of any fault of James Brockbank. (R. at 313page 218-219.)
9.

James Brockbank could not replace the Carbon County contract because of

factors beyond his control. Although James Brockbank was doing everything he could do
to maintain his profession and produce all the income he could, (R. at 414—page 51-52),
4

competition was increasing as new appraisers moved in, (R. at 313—page 195-196, 314page 13-14).
10.

One year prior to separation, the parties started a gas and convenience store

known as the "Breez." (R. at 193.)
11.

Penny Brockbank has operated the Breez from its inception. (R. at 193.)

12.

The parties owned three rental properties (Franklin Apartments, 38 E. 100

N., and 48 E. 100 N.) and a vacant lot. (R. at 194.)
13.

During the pendency of this action, Penny Brockbank was collecting rent

and managing the Franklin Apartments. The trial court subsequently awarded the
Franklin Apartments to James Brockbank. (R. at 194, 313-page 94-95.)
14.

BAS was located in the 38 E. 100 N. property, and James Brockbank and

his daughter lived in the 48 E. 100 N. triplex. (R. at 251- 252, 313-page 48-49.)
15.

On September 26, 1995, the trial court held a hearing to determine

temporary support. (R. at 5-6, 14.) There were two relevant issues contested: (1) James
Brockbank's monthly income; and (2) debt support. (R. at 38.)
16.

The video tape recording of the September 26, 1995 hearing stops in the

middle of the hearing. Therefore, Appellant/Defendant was unable to obtain a complete
transcript of this hearing because no record apparently exists.
17.

During the September 26, 1995 hearing, the trial court determined James

Brockbank's income to be $6,500 per month. (R. at 39-40.)
5

18.

There were five relevant factors presented to the trial court at the September

26, 1995 hearing on the issue of James Brockbank's income: (1) testimony that BAS lost
a substantial Carbon County contract thus reducing James Brockbank's income; (2) two
financial declarations filed by James Brockbank comparing his gross business income
before and after the Carbon County contract; (3) BAS's 1994 Schedule C tax form; (4)
BAS's deposits from January 1995 through June 1995; and (5) Penny Brockbank's
undocumented claim that BAS deducted up to $47,061 in excessive business expenses
from its Schedule C 1994 tax return. (R. at 30-33, and Penny Brockbank's OSC Exhibits
2-4.)
19.

At the September 26, 1995 hearing, the trial court determined Penny

Brockbank's income to be $1,290 per month. (R. at 39-40.)
20.

Although Penny Brockbank received the income from the Franklin

Apartments, the trial court did not include this as part of her monthly income. l (See R. at
38, 192.)
21.

Based on the September 26,1995 hearing, the trial court ordered James

Brockbank to pay child support of $1,000 per month and debt support of $1,750 per
month, for a total of $2,750 per month or $33,000 per year. (R. at 39-40.)
22.

Six days after the trial court issued its temporary order, James Brockbank

1

Penny Claimed a $300 per week draw from the Breez. This is approximately
$1,290 per month. Obviously, Penny Brockbank's gross monthly income of $1,290 does
not include rent.
6

filed a Motion to Alter of Amend the order of temporary support on October 26, 1995.
James Brockbank argued that the trial court determined his income to be more than it was
because the trial court did not consider the 1994 tax form. James Brockbank also argued
that the trial court determined Penny Brockbank's income to be less than it was because
the trial court failed to consider Penny Brockbank's rental income from the Franklin
Apartments and the non-cash tax deduction of $34,664 depreciation from the Breez. (R.
at 48-49.)
23.

The trial court denied the Motion to Alter or Amend, but indicated that it

would address the Motion at trial which was then set for January, 1996. (R. at 76, 195.)
24.

Trial was conducted on April 3rd and 4th, 1996. (R. at 313, 314.) The trial

court issued its decision more than a year later in a Memorandum Decision filed April 30,
1997. (R. at 190.)
25.

In its Memorandum Decision, the trial court found James Brockbank's

income from BAS to be $4,583 per month ($55,000 per year). (R. at 195-198.)
26.

There were four relevant factors presented at trial regarding BAS's income:

(1) the 1992-1995 Schedule C tax forms; 2 (2) Dave Anderson, a CPA witness, who was
asked to calculate the fair market value of BAS and the Breez; (3) undocumented

2

The 1995 tax returns were not offered at trial because they had not been
completed. However, the trial court requested that the parties submit their 1995 tax
returns to the court after being completed. The trial court relied upon the 1995 tax returns
in making its decision. (R. at 124, 196.)
7

testimony that BAS deducted excessive expenses on its Schedule C tax form; and (4)
testimony that BAS lost a substantial Carbon County contract, reducing its income. (R. at
313-314; Trial Exhibits 2-4,12, 14-16.)
27.

In the Memorandum Decision, the trial court found that the three rental

properties generated $833 per month or $10,000 per year. (R. at 195-198.) This figure
included nearly 100% of the depreciation from these three properties. (R. at 132, 196).
28.

Because James Brockbank received all three rental properties when the

marital assets were divided, the trial court found that James Brockbank had an additional
$10,000 per year available for apportioning, even though the trial court had not included
rent as income under the temporary order when Penny Brockbank was collecting rent
from the Franklin Apartments. (R. at 196, 313-page 94-95.)
29.

In the Memorandum Decision, the trial court found that Penny Brockbank's

income was $1,290 per month from the Breez. (R. at 195-198.)
30.

The trial court also found that Penny Brockbank could draw an additional

$116 per month ($1,400 per year) from the Breez's depreciation, a non-cash tax
deduction. (R. at 195-198.) In 1994, the Breez had depreciation of $34,664. (Trial
Exhibit 4.) In 1995, the Breez had depreciation of $37,829. (R. at 128.) In essence, the
trial court included only about 4% of the Breez's depreciation as income to Penny
Brockbank even though it had included nearly 100% of the depreciation from the three
rental properties as income to James Brockbank.
8

31.

In the Memorandum Decision, the trial court found James Brockbank's

income was substantially less than the $6,500 per month figure used by the court in
determining temporary support. In fact, James Brockbank's income was found to be
almost $2,000 less per month than the $6,500 figure the trial court used to determine
temporary support. (R. at 195.)
32.

Based on the finding that James Brockbank's income was substantially less

than what the trial court originally found, the court modified child support from $1,000 to
$867 per month. (R. at 195.) However, the trial court did not modify debt support. (R. at
195.)
33.

Because of trial delays and because it took the trial court over a year to

issue its decision, from September 1995 until May 1997, James Brockbank was ordered
to pay debt support based on an income he did not have. (R. at 102, 156-164, 195.)
34.

In the Memorandum Decision, the trial court fixed alimony at $1,500 per

month. (R. at 199, 285.) However, the trial court did not determine James Brockbank's
financial need for purposes of calculating alimony.
35.

After the Memorandum Decision, a Motion to Bifurcate, a Motion to

Correct Clerical Error, an Affidavit to determine arrearages under the temporary order, a
Restraining Order, and other Motions regarding minor issues were filed. (R. at 202-254.)
A hearing was held on October 6, 1997 to resolve these issues. (R. at 271.)
36.

The trial court resolved these issues and filed its final Findings of Fact and
9

Conclusions of Law and Supplemental Decree on February 18, 1998. (R. at 271-295.)
37.

The trial court ordered judgment against James Brockbank in the amount of

$39,461 for delinquent support payments. The judgment was based on three factors: (1)
the amount ordered to be paid by James Brockbank pursuant to the order of temporary
support; (2) the court'sfindingregarding James Brockbank's income; and (3) the trial
court's finding regarding Penny Brockbank's income, which excluded rent and
depreciation (a non-cash tax expense). (R. at 286-287, 294.)
38.

This appeal followed. (R. at 300.)

SUMMARY OF ARGUMENT
James Brockbank challenges the proceedings of the trial court. Specifically, he
claims the trial court entered findings of fact unsupported by the evidence, resulting in
incorrect calculations of income and support amounts. There are three specific issues that
James Brockbank appeals: (1) the trial court's finding that his personal income was
$6,500 for purposes of temporary support when the evidence did not support this finding;
(2) the trial court's permanent alimony award of $1,500 per month when the trial court
did not make a finding regarding hisfinancialneed; and (3) the trial court'sfindingthat
his income was $55,000 per year from BAS and $10,000 per year from his rental
properties for purposes of permanent support when the evidence did not support this
finding.
10

Issue 1: Order for Temporary Support was not based
on Mr. Brockbank's income
For temporary support, the trial court found James Brockbank's income to be
$6,500 per month. When reviewing findings of fact, the appellate court imposes a
standard of clearly erroneous. Appellant must marshal all the evidence in support of the
trial court's finding, and then show that the evidence does not support the trial courts
findings.
In this case, there were five relevant factors presented to the trial court upon which
the trial court could have determined James Brockbank's income: (1) evidence that James
Brockbank lost the Carbon County contract, reducing his income; (2) James Brockbank's
financial declarations comparing his gross business income before and after the Carbon
County contract; (3) BAS's 1994 Schedule C tax form; (4) BAS's deposits from January
1995 through June 1995; and (5) Penny Brockbank's undocumented claim that BAS
deducted up to $47,061 too much in business expenses from its 1994 Schedule C tax
form. Upon marshaling the evidence, it is clear that the evidence does not support the
trial court's finding that James Brockbank's income was $6,500 per month for purposes
of temporary support.
Based on the trial courts's finding that James Brockbank's income was $6,500 per
month, the trial court ordered temporary support of $2,750 per month. Because James
Brockbank's income was nowhere near $6,500 per month, James Brockbank could not

11

pay the support amount ordered. James Brockbank was later ordered to pay $39,461 in
delinquent debt support based on an income that he did not have. James Brockbank asks
the Court of Appeals to reverse and remand the case back to the trial court to set aside the
judgment of temporary support.
Issue 2: The Court's permanent award of alimony failed to
consider James Brockbank's financial need.
When fixing alimony, the trial court must consider at least three factors: (1) the
financial needs of the receiving spouse; (2) the ability of the receiving spouse to produce
income; and (3) the ability of the supporting spouse to provide support. In this case,
factor three was not adequately addressed by the trial court.
The trial court failed to meet factor three because the trial court did not determine
James Brockbank's ability to provide support. To determine a supporting spouse's ability
to pay, two findings are necessary: income and financial need. The trial court made a
finding about James Brockbank's income, even though it was not supported by the
evidence. However, the trial court did not make afindingabout James Brockbank's
financial need at all. To determine whether James Brockbank could provide $1,500 per
month in alimony, a finding about James Brockbank'sfinancialneed was required.
Because the trial court did not determine James Brockbank's financial need, the case
should be remanded to the trial court for additional findings.

12

Issue 3: Income for Permanent Support.
For purposes of permanent support, the trial court made two specific findings
regarding James Brockbank's income. First, the trial court found that James
Brockbank's income from BAS was $55,000 per year (4,583 per month). Second, the
trial court found that James Brockbank's income from his three rental properties was
$10,000 per year ($833 per month).
There were four factors presented to the trial court regarding the income of BAS:
(1) testimony that BAS lost a substantial Carbon County contract; (2) BAS's 1992-1995
Schedule C tax forms; (3) Dave Anderson, a CPA witness, who calculated the fair market
value of BAS; and (4) undocumented testimony that BAS reported excessive expenses.

3

Upon marshaling the evidence in support of the trial court's finding, it is clear that the
evidence does not support the trial court's finding that BAS provided James Brockbank
with $55,000 per year.
The trial court abused its discretion in finding that the three rental properties
provided James Brockbank with $10,000 per year because the trial court did not consider
rent consistently for both parties. Penny Brockbank was collecting rent from the Franklin
Apartments until May 1997. However, the trial court did not include this rent as part of
Penny Brockbank's income. When the marital estate was divided in 1997, James
3

The trial court did not give any weight to this claim. Specifically, the trial
court stated that "the tax liability probably off-sets any increase earnings for purposes of
determining alimony. (R. at 195.)
13

Brockbank received the Franklin Apartments. Once James Brockbank started collecting
rent from the Franklin Apartments, the trial court started to calculate rent as income. To
be consistent, the trial court should have calculated rent as income to Penny Brockbank
under the temporary order.
The trial court also abused its discretion in calculating depreciation inconsistently.
The trial court included 4% of the depreciation of the Breez as income to Penny
Brockbank. However, the trial court included nearly 100% of the depreciation of BAS
and the rental properties as income to James Brockbank. To be consistent, either the trial
court should have imputed 100% of the Breez's depreciation as income to Penny
Brockbank, or the trial court should have imputed only 4% of the depreciation from BAS
and the three rental properties as income to James Brockbank.
ARGUMENT
I.

THE TRIAL COURT ABUSED ITS DISCRETION WHEN IT
FOUND MR. BROCKBANK'S INCOME TO BE $6,500 PER
MONTH FOR PURPOSES OF TEMPORARY SUPPORT
BECAUSE THE EVIDENCE DID NOT SUPPORT THIS
FINDING.

The trial court abused its discretion in finding James Brockbank's income to be
$6,500 per month for purposes of temporary support because the evidence did not support
this finding. When findings of fact are reviewed, they are subject to a clearly erroneous
standard. In Re Knickerbocker, 912 P.2d 969, 977 (Utah 1996)(citing Utah R.Civ.P.
52(a)). To successfully challenge a trial court's findings of fact on appeal, an appellant
14

"must marshal all the evidence in support of the findings and then demonstrate that the
evidence is insufficient to support the findings in question." Marshall v. Marshall, 915
P.2d 508, 516 (Utah App. 1996)(citations omitted). In viewing this marshaled evidence,
the evidence must be viewed "in the light most favorable to the findings" and the
evidence must still be "insufficient to support the findings." Watson v. Watson, 837 P.2d
1,7 (Utah App. 1992).
For purposes of temporary support, James Brockbank's only source of income was
from his appraisal business (BAS). (R. at 39.) Therefore, the net income of BAS was
James Brockbank's gross income.
There were five relevant factors presented to the trial court regarding James
Brockbank's income: (1) evidence that BAS lost a substantial Carbon County contract;
(2) James Brockbank's two financial declarations comparing his gross business income
before and after the Carbon County contract; (3) BAS's 1994 Schedule C tax form; (4)
BAS's deposits from January 1995 through June 1995; and (5) Penny Brockbank's
undocumented claim that BAS deducted up to $47,061 too much in business expenses
from its 1994 Schedule C tax form. (R. at 30-33, Penny Brockbank's OSC Exhibits 2-4.)
Each factor will be considered in turn. Upon marshaling the evidence, it is clear that the
evidence was insufficient to support the trial court's finding that James Brockbank's
income was $6,500 for purposes of temporary support.

15

A±

Loss of the Carbon County contract

The uncontested evidence showed that James Brockbank lost a substantial Carbon
County contract. (R. at 50.) The Carbon County contract began in July 1992, and
terminated in May 1995. (R. at 314-page 12.) The Carbon County contract was not
terminated due to any fault of James Brockbank, but was terminated because of Carbon
County restructuring. (R. at 313-page 218-219.) The gross amounts earned each year
from the Carbon County contract were $30,098 in 1992; $42,090 in 1993; $38,133 in
1994; and $31,233 in 1995. (Trial Exhibit 12, 16.) This amounted to $141,554 over the
contract's thirty-five month existence, an average of $4,044 per month. Since BAS's
expenses were nearly the same with and without the Carbon County contract, (R. at 3 1 3 page 129-130), James Brockbank lost about $4,044 of personal income per month when
he lost the Carbon county contract.
James Brockbank was not able to replace the loss of the Carbon County contract
income for the following reasons. First, there was no other client reappraising most of
the real estate in Carbon County. (R. at 313-page 218.) Carbon County relied upon
James Brockbank to appraise the real estate in Carbon County until 1995, when the
county assessor's office began to assess real property. (R. at 313—page 219.) Second, no
other single client had the ability to make payments for such a large amount of work.
Third, banks were requiring less expensive appraisals such as "drive-by" appraisals. (R.
at 314—page 20-22.) Fourth, Realtors were soliciting appraisers from out of town to do
16

their work. (R. at 313-page 195, 314—page 14-15.) Fifth, there were appraisers moving
«

in, increasing competition with James Brockbank. (R. at 314-page 13.) After Carbon
County no longer needed James Brockbank to do appraisals, James Brockbank
endeavored to maintain his profession and produce income as best he could. (R. at 414page 51-52.)
EL.

James Brockbank's two financial declarations.

James Brockbank filed two financial declarations to show the estimated gross
income of BAS. The reason James Brockbank filed two financial declarations was
because James Brockbank had just lost a substantial Carbon County contract, and wanted
to show the impact this loss would have on the gross income of his business. (R. at 51.)
The first financial declaration reported $9,237 as the average gross monthly business
income of BAS from January 1995 to August 1995. (R. at 30.) The second financial
declaration reported $5,704 as the average gross monthly business income of BAS,
without the Carbon County contract, from January 1995 through August 1995. (R. at 32,
51.)
A list of business expenses was attached to the financial declarations. (R. at 33.)
BAS's business expenses totaled $61,248 from January 1995 through August 1995, an
average of $7,656 per month. (R. at 33.) Subtracting these monthly expenses from
BAS's gross monthly income, BAS's net profit was somewhere between $1,581 and a
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negative $1,952. 4 There were no documented facts in the Record to show otherwise.

C

BAS's 1994 Schedule C tax form.

The 1994 Schedule C tax form for BAS showed gross receipts of $154,596 and
total expenses of $98,973. (Penny Brockbank's OSC Exhibit 2.) This means that in
1994, BAS had a net profit of $55,623 before taxes. (Penny Brockbank's OSC Exhibit
2.) Therefore, based on the 1994 Schedule C tax form, James Brockbank's gross income
was $55,623; an average of $4,635 per month during 1994.
It is also important to note that during 1994, James Brockbank received $38,134
from the Carbon County contract. (Trial Exhibit 12.) This is an average of $3,178 per
month. After adjusting for the Carbon County contract, the 1994 Schedule C tax form
showed James Brockbank's income to be $1,457 per month (1994 monthly income of
$4,635 less 1994 Carbon County monthly income of $3,178).

H.

BAS's deposits from January 1995 through June 1995.

BAS's monthly deposits from January 1995 through June 1995 were: $15,770,
$15,598, $8,707, $10,274, $17,995, and $7,840 respectively. (Penny Brockbank's OSC

4

Apparently, the trial court did not subtract business expenses but simply
computed the mean of the two financial declarations to determine James Brockbank's
income. (R. at 39.) The error in this approach was that it imputed the gross income of
BAS to James Brockbank. However, the gross income of BAS was not James
Brockbank's personal gross income. BAS had certain business expenses that needed to
be paid from its gross income. (R. at 33.)
18

Exhibit 4.) During this six month period, deposits totaled $76,184.5 (Penny
Brockbank's OSC Exhibit 4.) This is an average of $12,697 per month. James
Brockbank's financial declaration showed average monthly business expenses of $7,656.
(R. at 33.) The 1994 tax return showed average monthly business expenses of $8,248.
(Penny Brockbank's OSC Exhibit 2.) Given this analysis and subtracting monthly
expenses from the average monthly deposits, BAS's net profit was somewhere between
$4,449 and $5,041 before taxes. Therefore, James Brockbank's gross income was
somewhere between $4,449 and $5,041 for these six months just before the Carbon
County contract expired.
From January 1995 to May 1995, BAS received $31,233 from the Carbon County
contract. (Trial Exhibit 12.) This was an average of $5,205 per month. But for the
Carbon County contract, James Brockbank's income was somewhere between a negative
$164 and a negative $756.

&.

Penny Brockbank's claim that BAS deducted $47.061
too much in business expenses.

Penny Brockbank claimed that BAS deducted up to $47,061 too much in business
expenses from its 1994 Schedule C tax form. (Penny Brockbank's OSC Exhibit 3.)
Penny Brockbank estimated that only 40% of the advertising expense was a real business
expense; only 25% of the car and truck expense was a real business expense; only 25% of
5

This included $31,233 from the Carbon County contract. (Trial Exhibit 12.)
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the repair expense was a real business expense; only 66% of the supplies expense was a
real business expense; only 40% of the travel expense was a real business expense; only
40% of the meals and entertainment expense was a real business expense; and none of the
wages expense was a real business expense. (Penny Brockbank's OSC Exhibit 3.)
It is important to note that Penny Brockbank's claim was not reliable for three
reasons. First, Penny Brockbank had no foundation for her claim. Penny Brockbank
offered no documentation to support her claim, she was just estimating what she thought
BAS's excessive expenses might be. (R. at 313-page 104-105.) Second, Penny's
brother was the accountant who prepared Penny and James Brockbank's Joint 1994 tax
return. (R. at 51, 313—page 105.) If BAS had declared $47,061 too much in business
expenses, she no doubt would have called upon him to correct the error or at least point it
out. Third, Penny Brockbank was not an objective source upon which the trial court
could rely. Penny Brockbank knew that the more she said James Brockbank made, the
greater the likelihood she would recover more temporary support.
Although Penny Brockbank did not have any documents to support her claim,
Penny's undocumented claim did not show James Brockbank's income to be $6,500 per
month. Because the evidence must be examined in a light most favorable to the trial
court'sfinding,assume for argument that BAS did report $47,061 too much in business
expenses. This would have put BAS's 1994 net profit at $102,684 ($55,623 reported net
profit plus $47,061 excessive expense). In 1994, James Brockbank received $38,133
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from the Carbon County contract. (Trial Exhibit 12, 16). Subtracting $38,133 from
$102,684 leaves an adjusted income of $64,551 per year or $5,379 per month. This is
substantially less than the court attributed to James Brockbank.

R

Implications of the trial court's finding that James
Brockbank made $6.500 per month.

The trial court found that James Brockbank's income was $6,500 per month. (R.
at 39-40.) However, the evidence clearly does not support this finding. It was undisputed
that James Brockbank's income was diminished by approximately $4,044 per month
when he lost the Carbon County contract, a source of income that could not be replaced.
After adjusting for the Carbon County contract, the most the evidence showed James
Brockbank's income to be for purposes of temporary support was:
FINANCIAL DECLARATIONS:
1994 SCHEDULE C TAX FORM:
1995 JAN-JUN DEPOSITS:
PENNY'S UNSUPPORTED CLAIM:

$1,581
$1,457
- $164
$5,379

The trial court's finding of $6,500 was over a $1,000 more than Penny's undocumented
claim. Clearly, the trial court abused its discretion in making this finding.
As a result of the trial court's $6,500 finding, child support was set at $1,000 per
month and debt support was set at $1,750 per month. (R. at 39-40.) Temporary support
totaled $2,750 per month, or $33,000 per year. James Brockbank moved the trial court to
Alter or Amend its finding that his income was $6,500. (R. at 45-52.) However, the trial
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court expressly reserved ruling on this motion until trial. (R. at 195.) The trial court did
not rule on this motion until a year and a half later when it issued its Memorandum
Decision. (R. at 195.)
In its Memorandum Decision, the trial court found that James Brockbank's
monthly income from the appraisal business was $4,583, substantially less than the
original $6,500 per month figure used to compute temporary support. (R. at 195, 196.)
However, the trial court did not amend or modify debt support. James Brockbank was
ordered to pay debt support of $1,750 per month from September 1995 until May 1997
based on afindingthat his income was $6,500 per month, a figure that even the trial court
acknowledged was clearly wrong. (R. at 195-196.) James Brockbank paid $12,250 in
temporary support payments. (R. at 286.) However, James Brockbank now has a
judgment of $39,461 in delinquent support against him based on an income that he did
not have. James Brockbank asks the Court of Appeals to reverse and remand this case
back to the trial court to set aside the judgment for delinquent support.
II.

THE TRIAL COURT ABUSED ITS DISCRETION IN AWARDING
PERMANENT ALIMONY IN THE AMOUNT OF $1,500 PER
MONTH BECAUSE THE TRIAL COURT DID NOT CONSIDER
JAMES BROCKBANK'S FINANCIAL NEED.

The trial court abused its discretion in awarding permanent alimony of $1,500 per
month because the trial court did not consider James Brockbank's financial need. In
awarding alimony, the trial court must consider at least three factors: (1) the financial
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conditions and needs of the receiving spouse; (2) the ability of the receiving spouse to
produce a sufficient income; and (3) the ability of the supporting spouse to provide
support. Roberts v. Roberts, 835 P.2d 193,198 (Utah App. 1992)(citations omitted).
Failure to consider these factors is an "abuse of discretion." Bell v. Bell, 810 P.2d 489,
492 (Utah App. 1991)(citations omitted). In addition, "the trial court must make
sufficiently detailed findings of fact on each factor to enable a reviewing court to ensure
that the trial court's discretionary determination was rationally based upon these three
factors." Bell at 492 (citations omitted). "If sufficient findings are not made, we must
reverse unless the record is clear and uncontroverted." Bell at 492. The trial court abused
its discretion because it did not address factor three. The trial court did not determine
James Brockbank's financial need.
Determining the payor spouse's ability to provide support is required. Bell at 492.
To determine the ability to provide support, two findings must be made: income and
financial need. Willey v. Willey, 866 P.2d 547, 551 (Utah App. 1993). The trial court
made a finding regarding James Brockbank's income,

6

However, the trial court did not

make any findings regarding James Brockbank's financial need.
In Willey, the court stated that a finding on the payor spouse's financial need is an
underlying factual determination that is required to determine the payor spouse's ability

* The finding is not supported by the evidence, and will be discussed in
argument III.
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to provide support. Id at 551. The only way to determine whether James Brockbank
could provide $1,500 per month in alimony was to know what James Brockbank's
financial need was. Because the trial court did not calculate James Brockbank's need, the
case should be reversed and remanded to the trial court for additional findings.
III.

THE TRIAL COURT ABUSED ITS DISCRETION IN FINDING
JAMES BROCKBANK'S INCOME TO BE $55,000 PER YEAR
FROM BAS AND $10,000 PER YEAR FROM HIS THREE RENTAL
PROPERTIES FOR PURPOSES OF PERMANENT SUPPORT
BECAUSE THE EVIDENCE DID NOT SUPPORT THIS FINDING.

The trial court abused its discretion in finding James Brockbank's income to be
$55,000 per year from his business and $10,000 per yearfromhis three rental properties
for purposes of permanent support. The evidence did not support this finding. This
argument will be broken into two sections: (1) James Brockbank did not make $55,000
per yearfromBAS; and (2) the trial court abused its discretion in finding the rental
properties provided $10,000 per year because it did not determine rent and depreciation
consistently.
A.

The trial court abused its discretion in finding that James
Brockbank made $55.000 per yearfromBAS for purposes
of permanent support.

The trial court abused its discretion in finding that James Brockbank made $55,000
per yearfromBAS for purposes of permanent support. To successfully challenge a trial
court's findings of fact on appeal, an appellant "must marshal all the evidence in support
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of the findings and then demonstrate that the evidence is insufficient to support the
findings in question." Marshall at 516. In viewing this marshaled evidence, it must be
viewed "in the light most favorable to the findings" and the evidence must still be
"insufficient to support the findings." Watson at 7.
There were four factors presented to the trial court for purposes of permanent
support upon which the trial court could have determined BAS's net income: (1) evidence
that BAS lost a substantial Carbon County contract; (2) the 1992-1995 tax returns; (3) the
testimony of Dave Anderson, a CPA witness, who was asked to determine the fair market
value of BAS; and (4) the undocumented claim that BAS deducted excessive expenses
from its Schedule C tax forms. (Trial Exhibits 2-4, 12, 14-16.) The impact of losing the
Carbon County contract was discussed above in argument I. Upon marshaling the
evidence, it is clear that the evidence did not support the trial court's finding that BAS
provided James Brockbank with $55,000 per year.

L

The 1992-1995 Schedule C tax forms.

The 1992 Schedule C tax form for BAS showed a net profit of $49,545. (Trial
Exhibit 2.) The 1993 Schedule C tax form for BAS showed a net profit of $37,563.
(Trial Exhibit 3.) The 1994 Schedule C tax form for BAS showed a net profit of $55,623.
(Trial Exhibit 4.) The 1995 Schedule C tax form for BAS showed a net profit of $29,807.
(James Brockbank's 1995 tax return.) Only on one occasion did Mr. Brockbank make
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$55,000 from his appraisal business. This occurred in 1994. However, during 1994,
James Brockbank received $38,134 from the lucrative Carbon County contract. (Trial
Exhibit 12.) The Carbon County contract terminated in May 1995. (Trial Exhibit 12.)
Averaging 1992-1995, BAS's yearly profit was $43,134 before taxes. This
includes an average of $35,389 per yearfromthe Carbon County contract. Adjusting for
the loss of the Carbon County contract, BAS's yearly profit could be as low as $7,746
(BAS's average yearly profit less average yearly Carbon County contract earnings).
Based upon the historical and established evidence of the Schedule C tax forms, James
Brockbank's income from BAS was somewhere between $43,134 and $7,746.

2±

The testimony of Dave Anderson, a CPA witness.

Dave Anderson was asked to evaluate BAS, and determine its fair market value.
(Trial Exhibit 14.) In his report, Dave Anderson calculated the personal draws that BAS
should provide its owner. (Trial Exhibit 14-page 5-6). Dave Anderson averaged the data
from 1994 and 1995, adjusted for the loss of the Carbon County contract, and concluded
that the available draws from BAS were about $35,524 per year. (Trial Exhibit 14—page
5-6.) Based on David Anderson's testimony, James Brockbank's incomefromBAS
without the Carbon County contract was $35,524 per year.
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i,

Undocumented claim that BAS deducted too much
in business expenses.

Penny Brockbank claimed that BAS deducted to much in business expenses. (R.
at 313-page 81, 105.) She also claimed that checks were written out to the children and
that cars were purchased for the children by BAS. (R. at 181-182.) However, there were
no documents to support these claims. (R. at 105, 183-184.) If Penny Brockbank wanted
to claim fraud, then she ought to be required to meet the standard of proof for fraud. The
standard requires a showing of clear and convincing evidence. Taylor v. Gasor, Inc. 607
P.2d 293 (Utah, 1980). Because Penny Brockbank has shown no documents to support
her claim, she did not meet the standard of proof for fraud.
The trial court did not accept Penny Brockbank's undocumented claim. (R. at
195.) In its Memorandum Decision and in its Findings of Fact and Conclusions of Law,
the trial court specifically stated:
Plaintiff claimed that multiple tax expenses to Defendant's business
were used for family purposes, citing car expenses for the children,
cleaning expenses, and others. To the extent these perquisites exist
Defendant has the gain, however, his concern for the children even
after the magic eighteen years of age the Court believes will
continue. If they are not strictly legitimate deductions, the tax
liability probably off-sets any increase earnings for purposes of
determining alimony. (R. at 195)(emphasis added.)

The 1992-1995 Schedule C tax forms disclosed an income somewhere between
$43,134 and $7,746. The testimony of Dave Anderson, a CPA, showed an income of
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$35,524. The trial court did not accept Penny's argument that BAS reported excessive
business expenses. How the trial court arrived at its $55,000 figure is a mystery.
However, the evidence in its best light only showed an income of $43,134 per year.
Clearly the trial court abused its discretion in finding that James Brockbank received
$55,000 per year from BAS.

R

The trial court abused its discretion in finding that James
Brockbank made $10.000 per year from his rental units
because the trial court did not calculate depreciation
and rent consistently.

The trial court abused its discretion in finding that James Brockbank made $10,000
per year from his rental properties because the trial court did not calculate depreciation
and rent consistently. The trial court included only 4% of the depreciation from the Breez
as income to Penny Brockbank, but included nearly 100% of the depreciation from the
three rental units and BAS as income to James Brockbank. The trial court included rent
as income to James Brockbank, but did not include rent as income to Penny Brockbank.
Both of these arguments will be analyzed below.

.L

The trial court did not calculate depreciation
consistently for both parties.

The trial court did not calculate depreciation consistently for both parties.
Depreciation is a non-cash tax expense. (R. at 313-page 149-150.) In its Finding of

28

Fact and Conclusions of law, the trial court found that Penny Brockbank could draw an
additional $116 per month ($1,400 per year) from the Breez. (R. at 283, 284.) This draw
was to come from the Breez's depreciation. (R. at 283, 284.) In 1994, the Breez reported
depreciation of $34,664. (Trial Exhibit 4.) In 1995, the Breez reported depreciation of
$37,829. (R. at 128.) In short, the trial court imputed 4% of the Breez's 1994
depreciation and 3.7% of the Breez's 1995 depreciation as additional income to Penny
Brockbank.
"Equity denotes the spirit and habit of fairness, justness, and right dealing."
Black's Law Dictionary 5th ed. 484 (1979). Equity ought to require the trial court to
apply its calculations somewhat consistently. In this case, the trial court did not. The
trial court imputed nearly 100% of the depreciation from the three rentals and BAS to
James Brockbank as income. The trial court found that the Franklin Apartments
generated $6,000 in income per year based on Penny Brockbank's 1995 tax return. (R. at
282, 132.) However, the 1995 tax return only showed a net income of $2,995. (R. at
132.) The only way the trial court could have found that the Franklin Apartments
generated $6,000 was to impute $3,005 of the Franklin Apartment's $3,064 depreciation
as income. (R. at 132.) In short, the trial court imputed 98% of the Franklin Apartment's
depreciation as income to James Brockbank.
James Brockbank also had two other rental properties, 38 E. 100 N. and 48 E. 100
N. The trial court found that together these two rental properties should generate $4,000
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per year from rents and depreciation. (R. at 282.) This finding was based on the same
method the trial court used to determine the income from the Franklin Apartments. (R. at
196.) In essence, the trial court imputed nearly 100% of the depreciation of these two
rental properties as income to James Brockbank.
For BAS's depreciation, the trial court stated: "[t]he Defendant does show
depreciation in the appraisal business that the Court considers similarly to the
depreciation taken by Plaintiff concerning the Breez." (R. at 284.) However, it is clear
that the trial court included substantially more than 4% of BAS's depreciation as income
to James Brockbank. But for the Carbon County contract, BAS's net profit including
100% depreciation was only $13,001 (average yearly income of $7,746 based on 19921995 tax forms plus average yearly depreciation of $5,255).7
It was an abuse of discretion to impute nearly 100% of the depreciation from the
three rental properties and BAS as income to James Brockbank, but only impute 4% of
the Breez's depreciation as income to Penny Brockbank. The trial court ignored $33,264
in 1994 and $36,429 in 1995 that was available to Penny Brockbank from the Breez's
depreciation. To be consistent, either the trial court should have recognized that 100% of
the Breez's depreciation was available to Penny Brockbank as income, or the trial court
should have recognized that only 4% of the depreciationfromthe three rentals and BAS

7

BAS's depreciation was $3,179 in 1992; $1,595 in 1993; $4,910 in 1994; and
$11,337 in 1995. (Trial Exhibits 2-4, James Brockbank's 1995 tax return.)
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was available to James Brockbank as income.
2x

The trial court abused its discretion when it calculated
rent inconsistently.

The trial court abused its discretion when it calculated rent inconsistently. The
trial court included rent as income for James Brockbank but the trial court did not include
rent as income for Penny Brockbank.
The parties had three rental properties-Franklin Apartments, 38 E. 100 N., and 48
E. 100 N. (R. at 194.) The trial court found that these three rental properties should
generate about $10,000 per year--$6,000fromthe Franklin Apartments, $2,000fromthe
38 E. 100 N. property, and $2,000fromthe 48 E. 100 N. property. (R. at 196.) James
Brockbank does not dispute the fact that the rental properties generate income. Penny
Brockbank testified that the Franklin Apartments did not generate any income, (R. at 313-page 94-95, 314—page 114), but this was not what her Schedule E tax form showed, (R.
at 132).
During the order of temporary support, Penny Brockbank was collecting rents
from the Franklin Apartments. (R. at 313—page 94-95.) However, the trial court did not
include rent as income for purposes of temporary support. James Brockbank argued in
his Motion to Alter or Amend that Penny Brockbank's income was greater than what the
trial court found. (R. at 47-49.) The trial court did not include rents she was collecting.
(R. at 47-49.) The court indicated that it would not address this motion until trial. (R. at
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76, 195.)
At trial, the court awarded James Brockbank the Franklin Apartments. (R. at 194.)
Then, for purposes of fixing permanent alimony, the trial court included rent as income to
James Brockbank. (R. at 195-196.) However, the trial court did not modify temporary
support, even though Penny Brockbank was collecting rent from the Franklin Apartments
during the temporary order. To be consistent, the trial court should have included rent as
income to Penny Brockbank.

CONCLUSION
The trial court abused its discretion in finding that James Brockbank's income was
$6,500 per month for purposes of temporary support because the evidence did not support
this finding. The Court of Appeals should remand the case back to the trial court to set
aside the judgment for delinquent support.
The trial court abused its discretion in fixing alimony because the trial court failed
to evaluate James Brockbank's financial need. The Court of Appeals should reverse and
remand the case to the trial court to modify alimony based on James Brockbank's
financial need.
Finally, the trial court abused its discretion in finding that James Brockbank's
income was $55,000 per year from BAS for purposes of permanent support because the
evidence did not support this finding. The trial court also abused its discretion by
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inconsistently calculating rent and by imputing 100% depreciation as income to James
Brockbank and only 4% depreciation as income to Penny Brockbank. The Court of
Appeals should reverse and remand the case to the trial court to modify permanent
support to a level consistent with the evidence.

Dated this

/j
'J

day of August, 1998.

BRENT D.YOI/fNG
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JOHN E . SCHINDLER, #3619
Attorney for Plaintiff,
F i r s t I n t e r s t a t e Bank B l d g .
80 West M a i n , S u i t e 201
P r i c e , Utah 8 4 5 0 1
T e l e p h o n e ( 8 0 1 ) 637-1783
IN THE SEVENTH JUDICIAL DISTRICT COURT OF CARBON
COUNTY, STATE OF UTAH
PENNY BROCKBANK,

]
I
;I
]I
>
]
>
;1

Plaintiff,
Vs.
JAMES L. BROCKBANK,
Defendant.

This

matter

September,
Plaintiff
record,

came

before

FINDINGS OF FACT,
CONCLUSIONS OF LAW
CONCERNING HEARING
OF SEPTEMBER 2 6 , 1995
C i v i l No. 954700226
H o n o r a b l e B r u c e K. H a l l i d a y

the

Court

on

the

26 t h

1 9 9 5 , t h e H o n o r a b l e B r u c e K. H a l l i d a y p r e s i d i n g .
was

John E.

personally

heard proffers

present

Schindler.

t o g e t h e r with h i s counsel

together

with

her

The D e f e n d a n t was p e r s o n a l l y
of

and r e c e i v e d

record,

B r e n t D. Y o u n g .

the exhibits,

of
The

counsel

of

present

The

Court

reviewed the f i l e

c o n s i d e r e d a r g u m e n t of c o u n s e l and b e i n g o t h e r w i s e f u l l y
makes t h e

day

and

informed

following:
FINDINGS OF FACT

1.

Residence:

Both p a r t i e s a r e r e s i d e n t s of Carbon County,

Utah, and have been for more than t h r e e (3) months immediately
preceding t h e commencement of t h i s a c t i o n .
2.

Jurisdiction:

The Court has j u r i s d i c t i o n over the p a r t i e s

/\ - |
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h e r e t o and t h e subject m a t t e r hereof.
3.

Marriage:

4.

Separation:

The p a r t i e s were married December 18, 1971.
The p a r t i e s separated on o r about February

9, 1995 and have lived s e p a r a t e and a p a r t since t h a t time.
5.

Children:

The

parties

have

Stephanie, T e n n i l l e , Cameron and Nathan.
of eighteen and i s married.

four

children

to-wit:

Stephanie i s over t h e age

Tennille i s over t h e age of e i g h t e e n ,

graduated from high school and i s presently attending c o l l e g e .
T e n n i l l e has been living w i t h the P l a i n t i f f

d u r i n g the p a r t i e s 1

s e p a r a t i o n but i s leaving P r i c e to a t t e n d c o l l e g e . Tennille w i l l
continue to maintain her primary residence with the P l a i n t i f f .
Cameron i s seventeen years of age and i s a s e n i o r at Carbon High
School.

Nathan i s sixteen y e a r s of age and a j u n i o r at Carbon High

School.

Nathan and Cameron reside with the P l a i n t i f f .

6.

Order t o Show Cause:

The matter i s p r e s e n t l y before t h e

Court pursuant t o an Order t o Show Cause issued a t P l a i n t i f f f s
request.

Plaintiff

has

requested

the

following

orders

be

implemented during the pendency of t h i s action:
A.

That she be awarded custody of t h e minor c h i l d r e n

s u b j e c t to a specified v i s i t a t i o n schedule for t h e Defendant;
B.

That she be awarded c h i l d support pursuant t o c h i l d

support g u i d e l i n e s ;
C.
coverage for

That the Defendant be required t o maintain medical
t h e benefit

of the P l a i n t i f f

and the

qualifying

children;
D.

That the Defendant be r e s t r a i n e d and enjoined from
2
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wasting, disposing of or encumbering any asset in his possession
or under his control without the consent of both parties or by
Order of the Court;
E.

That both parties be restrained and enjoined from

incurring any debt not reasonably necessary for monthly living
expenses;
F.

That she be awarded the exclusive use and possession

of the home located at 1743 East Castle Avenue, Price, Utah;
G.

That she be awarded the exclusive use and possession

of the 1993 Lexus automobile;
H.

That the Court require the Defendant to contribute

an appropriate amount as and for spousal support or debt service;
I.

That she be awarded a reasonable amount as and for

temporary attorney's fees.
7.

Stipulated Issues: At the beginning of the hearing, the

Defendant indicated a willingness to consent to the entry of
certain orders regarding some of Plaintiff's requests. Defendant
consented to the Court's entry of the following Orders:
A*

Custody/Visitation:

That the Plaintiff be awarded

custody of the minor children subject to a specified visitation
schedule for the Defendant.

The parties agreed the statutory

visitation schedule should be implemented in the event they are
unable to reach an agreement regarding visitation;
B.

Medical Coverage:

Defendant will maintain medical

coverage for the Plaintiff, Tennille, Cameron and Nathan;
C.

Restraining Orders: That both parties be restrained
3

A

»

00037

and enjoined from d i s p o s i n g of any a s s e t in t h e i r p o s s e s s i o n or
under t h e i r c o n t r o l without the consent of the o t h e r or by order
of t h e Court;
That both p a r t i e s w i l l be r e s t r a i n e d and enjoined from
i n c u r r i n g any debt not reasonably necessary f o r monthly

living

expense and not reasonably necessary f o r continued operation of the
b u s i n e s s e s t h a t the p a r t i e s are involved i n .
D.

That the P l a i n t i f f

be awarded e x c l u s i v e

use

and

p o s s e s s i o n of t h e home l o c a t e d at 1743 East C a s t l e Avenue, P r i c e ,
Utah;
E.

That the P l a i n t i f f be awarded the e x c l u s i v e use and

p o s s e s s i o n of t h e 1993 Lexus automobile;
8.

Contested I s s u e s :

The p a r t i e s i d e n t i f i e d the c o n t e s t e d

i s s u e s to be submitted t o t h e Court.
A.

The

Defendant's

Those i s s u e s are as f o l l o w s :

gross

income

for

purposes

of

c a l c u l a t i n g c h i l d support;
B-

The amount of t h e award, i f any, f o r alimony or debt

C.

Whether P l a i n t i f f should be awarded any amount f o r

service;

temporary a t t o r n e y ' s f e e s .
9.

P l a i n t i f f ' s Income:

P l a i n t i f f operates a convenient s t o r e

l o c a t e d on South Carbon Avenue known a s Breez.

P l a i n t i f f proffered

by her f i n a n c i a l d e c l a r a t i o n that she had an average gross monthly
income of ONE THOUSAND TWO HUNDRED NINETY ( $ 1 , 2 9 0 - 0 0 ) DOLLARS.

For

purposes of reviewing t h e f i n a n c i a l

the

i s s u e s p r e s e n t l y before

Court the Court accepts and f i n d s t h a t the P l a i n t i f f has an average
4
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g r o s s monthly income o f ONE THOUSAND TWO HUNDRED NINETY ( $ 1 , 2 9 0 . 0 0 )
DOLLARS.
10.
appraiser

Defendant' s

and h a s a s o l e

Associates.
first

Income:

The Defendant

proprietorship

declaration

indicates

a real

known a s

D e f e n d a n t t e n d e r e d two f i n a n c i a l

financial

is

estate

Brockbank

declarations.

The

a gross monthly income

NINE THOUSAND TWO HUNDRED THIRTY SEVEN ( $ 9 , 2 3 7 . 0 0 )

and

DOLLARS.

of
The

s e c o n d f i n a n c i a l d e c l a r a t i o n i n d i c a t e s g r o s s m o n t h l y income o f FIVE
THOUSAND SEVEN HUNDRED FOUR ( $ 5 , 7 0 4 . 0 0 ) DOLLARS.
Plaintiff
of

at

least

argued t h a t t h e D e f e n d a n t had g r o s s monthly i n c o m e
FOUR THOUSAND FOUR HUNDRED FORTY NINE

($4,449.00)

DOLLARS and a s much a s EIGHT THOUSAND THREE HUNDRED SEVENTY ONE
($8,371.00)

DOLLARS.

For p u r p o s e s of d e t e r m i n i n g c h i l d s u p p o r t f o r t h i s
order,

the

Court

finds

the

Defendant's

gross

temporary

income t o

be

SIX

THOUSAND FIVE HUNDRED ( $ 6 , 5 0 0 . 0 0 ) DOLLARS per m o n t h .
Pursuant t o a p p l i c a b l e c h i l d s u p p o r t g u i d e l i n e s , the D e f e n d a n t
s h o u l d pay t o

the Plaintiff

t h e sum o f

ONE THOUSAND

DOLLARS per month a s and f o r c h i l d s u p p o r t .

($1,000.00)

C h i l d support

should

b e g i n w i t h t h e month o f S e p t e m b e r , 1995 and be p a y a b l e o n e - h a l f

on

o r b e f o r e t h e 5 t h day o f e a c h month and o n e - h a l f o n or b e f o r e

the

2 0 t h day o f e a c h month.
Defendant
($1,000.00)
credit

paid

to

Plaintiff

DOLLARS i n t h e month o f

the

amount

of

ONE THOUSAND

September and should

receive

therefore.

11.

Spousal Support:/Debt Service:

Plaintiff's

financial

5
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declaration indicates monthly expenses at $4,224.00. Included in
that expense figure is the mortgage payment on the marital home in
the amount of $554.00, the car payment on the 1993 Lexus in the
amount of $344.00 and family debts in the amount of $730.00.
The Court finds that the Plaintiff reasonably needs and the
Defendant can pay the sum of ONE THOUSAND SEVEN HUNDRED FIFTY
($1,750.00) DOLLARS per month as and for debt service. Said amount
should be paid to the Plaintiff one-half on or before the 5th day
of each month and one-half on or before the 20th day of each month.
Plaintiff should pay the debt concerning the mortgage on the
marital home, the 1993 Lexus and should service those debts
indicated on her financial declaration.
12.

Temporary attorney* s fees:

The Court will reserve the

issue of attorney's fees for trial
13.

Trial:

Trial in this matter should be scheduled for

January 30 and 31, 1995 beginning at 9:30 a.m.

Having made the above Findings of Fact, the Court now makes
the following:
CONCLUSIONS OF LAW
1. The Court has jurisdiction over the parties hereto and the
subject matter hereof.
2.

The parties stipulation concerning certain of the issues

is fair and reasonable and should be adopted as the order of this
Court.
3.

The Court's findings concerning the contested issues as
6
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i n d i c a t e d above should fag a d o p t e d as^hfgOj&er
DATED t h i s

jffl

of t h i s Court-

*~~ d a y of

BRUCE K. HALLIDAY
D i s t r i c t C o u r t Judge

Approved as t o
form & c o n t e n t :

<5L/g7%

BRENT D. X0UNC
Attorney for defendant

\div\brockbank\ffc
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" - --•• C:AU
BRENT D. YOUNG (3584)
IVIE & YOUNG
Attorneys for Defendant
48 North University Avenue
P.O. Box 672
^Provo, Utah, 84603
Telephone: (801) 375-3000
IN THE SEVENTH JUDICIAL DISTRICT COURT OF CARBON COUNTY
STATE OF UTAH
PElvTNY BROCKBANK,
Plaintiff,

MEMORANDUM IN SUPPORT OF
DEFENDANTS MOTION TO ALTER
OR .AMEND FINDINGS OF FACT,
CONCLUSIONS OF LAW AND
ORDER ON PLAINTIFFS ORDER TO
SHOW CAUSE HEARD SEPTEMBER
26, 1995
Civil No. 954700226
Judge: Bruce K. Halliday

v.
JAMFo L. BROCKBANK,
Defendant.

Defendant Mr. Brockbank, urges the court to alter and amend the findings as
reflected in paragraphs 9 and 10 of the Findings of Fact, Conclusions of Law Concerning
Hearing of September 26, 1995.
ARGUMENT
Paragraph 9 of the Findings of Fact, Conclusions of Law provides in its entirety:
9. plaintiffs Income: Plaintiff operates a convenience store located on
South Carbon Avenue known as Breez. Plaintiff proffered by her financial

S-\
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declaration that she had an average gross monthly income of ONE THOUSAND
TWO HUNDRED NINETY ($1,290.00) DOLLARS. For purposes of reviewing
the financial issues presently before th Court the Court accepts andfindsthat the
Plaintiff has an average gross monthly income of ONE THOUSAND TWO
HUNDRED NINETY ($1,290.00) DOLLARS.
Mr. Brockbank offered, and Mrs. Bro:kbank offered, the parties' 1994 1040.
Schedule C on the convenience store reflects a loss of $1,172.00 for the year. However,
Schedule C also reflects depreciation of $34,664.00. Depreciation was not and is not a
cash expense. No one writes a check for depreciation. It is clear from the profit or loss
statement of the business, Schedule C, that the business had gross sales receipts of
$715,983.00. Those were cash receipts whjch were received by the business. There were
costs of goods sold of $570,153.00. Those costs would include the cost of groceries,
gasoline, beer, etc. There was a gross profit of $145,512.00. There was a tax credit or
refund of $229.00. The point is, $145,741.00 in actual dollars were received That was
Breez's gross income.
From the gross income was paid advertising, automobile commission and fees,
insurance, mortgages, office expense, repairs and maintenance, supplies, taxes, licenses,
utilities, wages, and some other expenses. All of those other expenses were actually paid
out, and reduced the $145,741.00 of gross income. However, there were no expenditures
for depreciation. The depreciation was and is $34,664.00. No checks are written to
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anyone for depreciation. The business owners keep the cash. The depreciation reflects
money which was maintained and kept by Mrs. Brockbank, who operated the Breez
Express Mart. It is inequitable to ignore that. Assuming that Mrs. Brockbank operated
that facility for the entire year, which she did not, she would have had cash which was
non-taxable, after business expense, in the amount of $2,888.00 each and every month.
Moreover, Mrs. Brockbank has income from rental apartments, which income was shown
on Schedule E # l .
Mr. Brockbank requests the court to alter or amend Finding #10 which provides in
its enrirety:
Defendant's Income: The Defendant is a real estate appraiser and has a sole
proprietorship known as Brockbank and Associates. Defendant tendered two
financial declarations. The first financial declaration indicates a gross monthly
income of NINE THOUSAND TWO HUNDRED THIRTY SEVEN ($9,237.00)
DOLLARS. The second financial declaration indicates gross monthly income of
FIVE THOUSAND SEVEN HUNDRED FOUR ($5,704.00) DOLLARS.
Plaintiff argued that the Defendant had gross monthly income of at least
FOUR THOUSAND FOUR HUNDRED FORTY NINE ($4,449.00) DOLLARS
and as much as EIGHT THOUSAND THREE HUNDRED SEVENTY ONE
($8,371.00) DOLLARS.
For purposes of determining child support for this temporary order the
Court finds Defendants gross income to be SIX THOUSAND FIVE HUNDRED
($6,500.00) DOLLARS per month.
Pursuant to the applicable child support guidelines, the Defendant should
pay to the Plaintiff the sum of ONE THOUSAND ($1,000.00) DOLLARS per
3
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month as and for child support. Child support should begin with the month of
September, 1995 and be payable one-half on or before the 5 th day of each month
and one-half on or before th 20th day of each month.
Defendant paid to Plaintiff the amount of ONE THOUSAND ($1,000.00)
DOLLARS in the month of September and should receive credit therefore.
It is clear from the 1994 1040, which is an accurate and fair document prepared by
Mrs. Brockbank's brother, that Mr. Brockbank's business income for 1994 was
$55,623.00 (Schedule C). Divided by 12 that is $4,635.00. There was evidence that in
1994 and 1995 he worked for the Assessor's Office in Carbon County. The evidence is
there -vas a lucrative contract and it no longer exists. The income amount set forth on
the financial declaration shown was an attempt albeit a poor one, to show his "to date"
status of his Schedule C. The "gross income" being all of the money he received, not his
"Line 31 adjusted gross income" which would be used for child support.
Mr. Brockbank respectfully requests the court to alter its Findings. Mr. Brockbank
has never had gross income for child support purposes of $9,273.00 or $111,276 a year.
He has never had gross income for child support purposes of $5,740.00 or $68,860 a
year. The court's finding that he has $6,500.00 a month would mean that his bottom line
Schedule C would be $78,000.00 a year. In 1994, a better year than 1995, because he
had the Assessor's account, his total income was $55,623.00. ($55,623.00 -*-12 =
$4,635.00). In 1993 it was $37,563 + 12 = $3,130.00.
4
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For the court to find that Mr. Brockbank has $6,500.00 a month gross income is
confusing because he has never had $78,000 income for child support purposes. What he
has had is accurately reflected on his 1040, Line 12, which was completed by Mrs.
Brockbankfs brother. In the event there had been any shenanigans clearly her brother
would have caught it, or it would have been disclosed to the court.
CONCLUSION
Mr. Brockbank therefore respectfully moves the court to alter or amend the
Findings to reflect the amount of his actual income. Mr. Brockbank does not want to be
in the position of coming to trial with the court having established his income in an
amount which is substantially in excess of income he has ever had. Mr. Brockbank does
not now have, nor has he ever had, the amount of income the court has found he does.
There are not any documents which establish that he has. The iSnancial declaration was
an attempt to show his Schedule C with and without the Carbon County contract.
In addition, the court ought to alter or amend it Findings as Mrs. Brockbank
clearly does not have $1,290.00 a month. She has had all of the depreciation for 1994.
That was $34,664, or $2,888 per month. Presumably, business is better than it was last

5
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year. She has funds substantially in excess of $1,290.00 per month.
Dated: October

, 1995.

BRENT D. YOUMG

H:\USERS^lARGIBDRrVE_CJXX:SVBRaCBNIC\tMO
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SEVENTH DISi KICI
COUmVCAKBQN

I N THE SEVENTH JUDICIAL DISTRICT COURT
CARBON COUNTY, STATE OF UTAH
PENNY BROCKBANK,

l

Plaintiff,

MEMORANDUM DECISION

:

vs.

;

JAMES LYNN BROCKBANK,

i

Defendant.

:

Civil

No.

954700226

This m a t t e r came on f o r hearing before t h e Court,

Plaintiff

appeared with h e r attorney, John Schindler, and Defendant appeared
with h i s a t t o r n e y ,
evidence,

took

proceedings;

Brent D. Young.

same under

The Court heard a l l

advisement;

has

now reviewed

the
the

t h e Memorandums of t h e p a r t i e s ; and now makes t h e

following Memorandum Decision herein.
The p a r t i e s have agreed t h a t t h e custody of t h e minor c h i l d
should remain w i t h the P l a i n t i f f

h e r e i n s u b j e c t t o reasonable

v i s i t a t i o n p r i v i l e g e s by t h e Defendant.
cannot be amicably made t h e

Court

If o t h e r arrangements

orders t h a t

the

statutory

v i s i t a t i o n p r i v i l e g e s be required as a minimum v i s i t a t i o n schedule.
The p a r t i e s s t i p u l a t e d t o many of the v a l u e s used for

the

v a r i o u s p r o p e r t i e s acquired during t h e course of t h i s marriage
t o g e t h e r with t h e basic amount of indebtedness which the p a r t i e s
have incurred.

The Court adopts t h o s e s t i p u l a t e d values h e r e i n ,

accepts the o t h e r values used in P l a i n t i f f ' s summary except f o r
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t h e value of t h e mutual funds which I s e t at $12,766.00, and e x c e p t
as s p e c i f i c a l l y modified h e r e a f t e r .
The P l a i n t i f f

claimed

a value

on Brockbank Appraisal

and

s u p p l i e d e v i d e n c e of an a p p r a i s a l v a l u i n g the Brockbank A p p r a i s a l
business

in

argument of

the

sum of

counsel

$94,058.00.

for* Defendant

The Court

concludes

that

following

the

the v a l u e

of

Brockbank Appraisal should be s e t in t h e amount of i t s fixed a s s e t s
of $ 1 7 , 1 1 5 . 0 0 .
indebtedness

I d e c l i n e t o subtract from t h a t v a l u e the a l l e g e d
incurred

by

Mr.

Brockbank

for

business

property

r e n t a l s and/or equipment r e n t a l amounting t o some $ 4 1 , 0 0 0 . 0 0 .

The

Court i s convinced by t h e testimony t h a t the o b l i g a t i o n was not
f i x e d pursuant t o Mr. Brockbank ! s t e s t i m o n y and t h a t n e g o t i a t i o n s
were

ongoing

for

adjustment

therein.

To t h e

Brockbank must pay the r e n t a l s , e t c . ,
the

allocations

Mr.

t h e Court would r e c o n s i d e r

which I make by t h i s

p e t i t i o n by Mr. Brockbank.

extent that

Memorandum Decision

upon

The next adjustment which t h e Court

makes herein i s the a l l e g e d $70,000.00 mortgage on the F r a n k l i n
Apartments.

The Court d o e s not v i e w t h i s

addition

the

to

mortgage

owed

on

the

as d i f f e r e n t

Breez

in

the

or

in

sum

of

$300,076.00 b u t only views t h e same a s a d d i t i o n a l

security

for

$ 7 0 , 0 0 0 . 0 0 worth of t h a t

Finally,

the

$300,000.00

obligation.

Court concludes t h a t the v a l u e s arrived a t for t h e Breez under t h e
assumptions

outlined

in

the

report

submitted

herein

are

c o m p l e t e l y supported by t h e evidence p r e s e n t e d , t o - w i t : Mrs.
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Brockbank t e s t i f i e d t h a t owner draws were l i m i t e d t o $300,00 per
week or some $15,600.00 per year at t h i s time.
is

concerned

existence.

about
I

the

therefore

short

time

believe

the

a/mope

Further, the Court

business

has been

in

conservative value

is

warranted and s u b s t i t u t e t h e abgy4 draw f i g u r e i n computing the
business value.

A d d i t i o n a l l y , since I have s p l i t the $80,000.00

debt t o Boyd Nelson between t h e p a r t i e s and d i v i d e d the $10,000.00
which James t o o k from t h e o r i g i n a l loan between t h e p a r t i e s and
s i n c e those v a l u e s a f f e c t t h e valuation process, I conclude t h e net
f a i r market v a l u e of the Breez business i s $ 4 4 , 3 2 8 . 0 0 .
of $384,404.00 l e s s debt of

Total v a l u e

$340,076.00.

The Court concludes t h a t t h i s i s a marriage o f long d u r a t i o n
and t h a t the p r o p e r t i e s acquired should t h e r e f o r e be d i s t r i b u t e d
amongst the p a r t i e s on a f i f t y - f i f t y b a s i s .

The Court w i l l address

t h e support monies and/or alimony h e r e a f t e r .
Using t h e v a l u e s o u t l i n e d in P l a i n t i f f ' s E x h i b i t No. 1,

as

modified by t h e above, the Court concludes that t h e a s s e t s acquired
by t h e p a r t i e s t o t a l $ 7 0 6 , 6 3 5 . 0 0 . l
The Court concludes t h a t the l i a b i l i t i e s t h a t existed a t t h e
time of hearing are a l s o a s summarized in P l a i n t i f f ' s Exhibit No.

I

P l a i n t i f f ' s l i s t e d a s s e t s of $274,850.00 p l u s Breez $384,404
p l u s Defendants a s s e t s : $30,266.00 (value reduced a s per v a l u e of
Mutual Fund) p l u s Brockbank Appraisal $ 1 7 , 1 1 5 . 0 0 .
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1 and t o t a l $4 5 8 , 4 2 5 . 0 0 . 2

Subtracting the d e b t s from the

l e a v e s a v a l u e of $ 2 4 8 , 2 1 0 . 0 0 ,
e x a c t l y in h a l f ,

or i f

assets

the e q u i t i e s were d i v i d e d

$ 1 2 4 , 1 0 5 . 0 0 t o each p a r t y .

Both p a r t i e s seem t o a g r e e throughout t h e hearings t h a t t h e
Breez Express business o p e r a t i o n should be awarded t o the P l a i n t i f f
s i n c e she has operated same from i t s " i n c e p t i o n .

To do so a t t h e

above values would a t t r i b u t e t o P l a i n t i f f $44,328.00 in value a f t e r
subtracting the

debt on t h a t property,

r e q u i r i n g her t o assume o n e - h a l f

of

while

at

the same

time

the Boyd Nelson d e b t .

In

a d d i t i o n , the p a r t i e s seem t o agree t h a t the P l a i n t i f f should have
t h e home, the Lexus, the Bronco and t h e furniture w i t h i n t h e home.
I f t h o s e items and the d e b t s owed on them are a l s o awarded t o t h e
P l a i n t i f f another $73,521.00 i n a s s e t s would be a t t r i b u t a b l e t o t h e
P l a i n t i f f or a t o t a l of $ 1 1 7 , 8 4 9 . 0 0 ,
share.

I

award to

the

Plaintiff,

some $ 6 , 2 5 6 . 0 0 short of her
to

be p a i d

by

Defendant,

$5,000.00 of t h e $10,000.00 "loan excess" and the boat and j e t

ski.

A t o t a l value of $124,849, some $744.00 more than e x a c t l y o n e - h a l f .
Plaintiff

had

suggested

that

the

Defendant

$80,000.00 "note" owed t o Boyd and Mary Nelson.

should

pay

the

However, the Court

d i v i d e d that o b l i g a t i o n between the p a r t i e s in making the a d j u s t e d

2

Home mortgage $ 2 8 , 3 4 9 . 0 0 plus 2 x 10,000.00 house mortgages
p l u s $12,000.00 on Lexus p l u s $300,076.00 d e b t on Breez p l u s
$ 1 8 , 0 0 0 . 0 0 Brockbank debt and plus $80,000.00 Boyd Nelson d e b t .
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values

above

referred

to,

and

consistent

with

the

Court's

determination t h a t i t i s a marital d e b t .
The Court
parties

should

concludes

t h a t the remaining p r o p e r t i e s

be d i s t r i b u t e d

to

the

Defendant

of

herein,

the
this

i n c l u d e s the 38 East 100 North property, $ 3 5 , 0 0 0 . 0 0 ; 48 East 100
North

property,

$75,000.00;

the

$45,000.00;
motor

Franklin

home,

$4,000.00;

Apartments
the

property,

Mutual

Funds,

$12,766.00; t h e RX-7, $ 2 , 0 0 0 . 0 0 ; the e x e r c i s e equipment, $ 1 , 0 0 0 . 0 0 ;
motorcycle, $ 2 , 0 0 0 . 0 0 ; miscellaneous furniture, $2,500.00; o n e - h a l f
t h e Breez money in s a v i n g s ,

$ 5 , 0 0 0 . 0 0 , ; and Brockbank Appraisal

Co., $ 1 7 , 1 1 5 . 0 0 . 0 0 , which have a t o t a l value of $201,381.00,

less

t h e mortgages, $20,000.00; debt to Brockbanks, $18,000.00; and o n e h a l f of the N e l s o n debt, $ 4 0 , 0 0 0 . 0 0 ; a t o t a l of $78,000.00, which
l e a v e s a net t o Defendant o f $123,381.00, a s h o r t f a l l of $ 7 2 4 . 0 0 .
The

$20.00

difference

between Mrs.

Brockbank's

over

and

Mr.

Brockbank1 s under, I have been unable t o e x p l a i n .
The vacant

l o t which t h e p a r t i e s have acquired, the Court

f i n d s should be ordered s o l d .
out of the proceeds thereof.

The second mortgage should be paid
Any payments which were made by Mrs.

Brockbank a f t e r t h e date of t h e hearing herein should be returned
to

her.

The c o s t s

of

closing

should be subtracted from

any

remainder and t h e f i n a l b a l a n c e should be divided equally between
the parties.
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Defendant argued a t t h e time of t r i a l , as well as in Orders t o
Show Cause a n d / o r Orders t o Show Cause considered Motions to Modify
previously

argued,

that

the

income which

Defendant

made was

i n s u f f i c i e n t t o pay the amounts awarded as temporary support a n d / o r
alimony h e r e i n .
consider,

at

The Court indicated t o t h e p a r t i e s that I would
the

time

of

final

decision

herein,

possible

modification of t h e amounts if the earnings d i d not j u s t i f y

the

award and would consider modifying t h e award back t o the time of
Defendant's f i l i n g the Order to Show Cause, t r e a t e d as a

Motion

for Modification herein, t o - w i t : October 26, 1995.
The Court concludes t h a t Mr. Brockbank's annual income from
t h e appraisal business i s $55,000.00.

This amount i s S u b s t a n t i a l l y

l e s s than the o r i g i n a l $6 r 500.00 per month figure used by the Court
in computing support and modification thereof t o t h e date of f i l i n g
(above)

is j u s t i f i e d

considered.

and hereby ordered as f a r

as support

is

However, in s e t t i n g alimony the Court must look a t t h e

o t h e r income from r e n t a l s , e t c . , as w e l l as t h e annual s a l a r y .

I

b e l i e v e equity r e q u i r e s Mr. Brockbank be allowed an equivalent draw
($15,600.00) p l u s a credit for the support payments previously s e t
and

paid

remainder.

or

herein

ordered

before

the

Court

allocates

the

The support u n t i l Cameron's graduation i n June of 1996

based on $4,583.00 income f o r Defendant and $1,290.00 income for
P l a i n t i f f (a 78%-22% share) would r e q u i r e Defendant t o pay $867.00
per month from J u n e , 1996 t o June, 1997, t h e r e a f t e r the amount

7

would be $461.00 per month.

Judgment for arrearages should be

entered, however, due to the delay in this decision the record
needs to be supplemented

as to amounts received.

Plaintiff to furnish same by Affidavit.

I request

Defendant may provide

differing amounts by Affidavit if contested.
The Court, in its Temporary Order, ordered Defendant to pay as
debt service the sum of $1,750.00 per month beginning September 1,
1995 and $1,000.00 support.

But using the above gross of $4,58 3.00

less $1,290.00 (equivalent to Plaintifffs draw) less $867.00 child
support, a balance of
allocation.

$2,426.00 per month

is

available

for

But clearly $1,750.00 debt service cannot continue.

The Franklin Apartments appear (from the 1995 tax return) to
generate another $6,000.00 fund (income and depreciation), and rent
from the other two rental houses less expenses should bring in an
approximately equivalent percentage, roughly 1/3.

Using the 1994

income for the two houses of almost $12,000.00 gross, approximately
1/3,

or

$4,000.00., should

be

a

similar

fund

(income

and

depreciation) . The Court believes the taxes and interest payments
listed in the 1994 return must be inflated when compared to the
1995 return which the Court believes is more credible. I conclude
that these funds of $6,000.00 and $4,000.00 are available for
apportioning.
A total of $3,259.00 additional income per month then needs to
be divided. A 50-50 split might be justified but would, I believe,

8

leave no incentive for Mr. Brockbank.

Further, the Court r e a l i z e s

that I have b u i l t in substantial benefits and incentives t o Mrs.
BrocJcbank by reducing the draws below the l e v e l suggested i n the
appraisal,

and when we consider the large depreciation amounts

(which appear t o be getting even larger as per the 1995 return) we
may be creating

additional

funds eventually

available

to

the

business owner, Mrs. Brockbank.
A need for alimony i s clearly evidenced by Mrs. Brockbank ! s
Financial Statement.

Defendant's a b i l i t y to pay i s also c l e a r l y

shown from the above.
The equitable question i s whether P l a i n t i f f

has a g r e a t e r

earning potential than i s reflected from the foregoing analysis of
the operation of the Breez business, and/or whether Defendant's
business generates greater income than accurately portrayed in the
tax returns and/or t e s t i f i e d t o herein.

The i n t e r e s t payment which

the Defendant i s making apparently are generated from the business
as well as s u f f i c i e n t money t o repay the loan of $300,000.00 within
the time frame of the n o t e .

No evidence was introduced a t the

hearing as to what time period i s anticipated, however, there i s
approximately $34,000.00 of depreciation which appears to be on an
accelerated

schedule

$340,000.00

of

and so

principle

in approximately

ten years

could be paid on the

note.

some
Under

hypotheses suggested in the appraisal for expected return,
Court concludes that i t i s not unreasonable to require the

the

9

Plaintiff

t o t a k e draws a g a i n s t the d e p r e c i a t i o n account i n an

amount equal t o one-half of t h a t amount, or $17,000-00 t o t a l , and
t o use same and t o a t t r i b u t e same as income to h e r for purposes of
determining h e r need.

That would t h e r e f o r e

be an a d d i t i o n a l

$1,400,00 per y e a r , or $116.00 per month income.
Plaintiff

claimed t h a t a somewhat lavish l i f e s t y l e

existed

during the course of the marriage and s u b s t a n t i a t e d same by the
number

of

vacations

photographic j o u r n a l .

the

parties

took

as

evidenced

by

the

The Court has concluded t h a t the p a r t i e s

l i v e d well beyond t h e i r means on the b a s i s of t h e $18,000.00 owed
t o t h e Defendant's parents and the $8 0,000,00 which was used in
acquiring the Breez business operation, but upon which no payments
have

been made

nor

any

method

of

repaying

same

described.

Additionally, t h e substantial amount of monies owed upon the family
v e h i c l e only s u b s t a n t i a t e s

t o the C o u r t ' s mind the

foregoing

conclusion.
Plaintiff

claimed t h a t multiple t a x expenses t o Defendant's

business were used for family purposes, c i t i n g car expenses for t h e
children,

c l e a n i n g expenses,

and o t h e r s .

To t h e extent

these

perquisites e x i s t Defendant has the g a i n , however, h i s concern for
t h e children even after they reach t h e magic eighteen years of age
the

Court b e l i e v e s w i l l

continue.

If

they a r e not

strictly

l e g i t i m a t e deductions, t h e tax l i a b i l i t y probably off-sets
increased earnings for purposes of determining alimony.

C-9

Mr.

any

10

Broclcbank does show depreciation in the business that the Court
considers s i m i l a r l y to Mrs. Brockbank1 s .
Mrs. Brockbank could use more but in an effort to provide some
incentive to Defendant I s e t alimony at the rate of $1,500.00 per
month to l a s t for a term equivalent t o the length of this marriage
computed to the date of the divorce hearing or u n t i l terminated by
operation of law otherwise.

Hopefully both businesses will t h r i v e

and these payments will then be sufficient.

If not, economizing by

both parties w i l l be required.
Mrs. Brockbank should have a l i e n against a l l

Defendant's

properties for the awards made herein, and for support and alimony
due or to become due.
I make no provision for payment of refinancing costs since the
c o s t s thereof
distribution

w i l l benefit
ordered

herein

both p a r t i e s on t h e basis of
(the

rental

homes

and

the

Franklin

Apartment l i e n s w i l l have t o be cleared before s a l e i s p o s s i b l e . )
Each party shall pay t h e i r own c o s t s and attorney f s f e e s .
Attorney for Defendant shall draw Findings and submit

to

opposing counsel for approval pursuant to the foregoing findings
and terms.

A l l parties s h a l l execute a l l necessary documents to

f a c i l i t a t e the orders herein.

c-/*
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DATED this S2J

*

day of

)&&4t^C+

1997.

BRUCE K. HALLIDAY^
District Court Judge

C-/I

JOHN E. SCHINDLER, #3619
Attorney for Plaintiff,
80 West Main, Suite 201
Price, Utah 84501
Telephone (801) 637-1783

FBI 8:-

IN THE SEVENTH JUDICIAL DISTRICT COURT OF
CARBON COUNTY, STATE OF UTAH
PENNY BROCKBANK,
Plaintiff,
Vs.
JAMES LYNN BROCKBANK,
Defendant

]
) FINDINGS OF FACT AND
]) CONCLUSIONS OF LAW
;
;
)
Civil No. 954700226DA
]) Honorable Bruce K. Halliday

THIS MATTER having come before the Court for trial on the 3rd and 4* day of April
1996, the Honorable Bruce K. Halliday presiding. The Plaintiff was personally present
together with her counsel of record, John E. Schindler. The Defendant was personally
present together with his counsel of record, Brent D. Young. The Court received testimony
and exhibits and having reviewed and considered same as well as the file herein entered a
Memorandum Decision dated April 29, 1997. Subsequently, motions were filed by each
party and the Court conducted a hearing October 6, 1997. Present at this hearing were both
parties and their respective counsel of record. The Court received exhibits and argument of
counsel and considered same and having reviewed the file herein and being otherwise fully
informed issued a Ruling to be incorporated within these Findings and Order.

The Court now makes and enters the following
FINDINGS OF FACT
1. The parties were married December 18, 1971.
2. The parties have four children to-wit STEPHANIE, TENNILLE, CAMERON and
NATHAN. Stephanie is overtwenty-one years of age and married. Teimille is over eighteen
years of age, living with the Plaintiff and attending college. Cameron was bom November
29,1977. At the time of the trial Cameron was eighteen years of age and a senior at Carbon
High. Nathan was born May 6, 1979 and was 16 years of age at the time of trial.
3. The parties separated on or about February 9, 1995 and have lived separate and
apart since that time.
4. The Court has entered a Partial Decree awarding a Decree of Divorce to each
party. Said Partial Decree is dated September 25, 1997.
5. The parties have agreed that custody of die minor child should remain with the
Plaintiff subject to reasonable visitation by the Defendant The statutory visitation schedule
should be implemented as a minimum schedule and be in effect in the event the parties are
unable to otherwise agree upon visitation.
6. The parties have acquired a number of assets and debts. The parties have
stipulated and agreed to many of the values concerning die various items of property
acquired during the marriage as well as the amounts of indebtedness. The Court has adopted
those stipulated values and accepts the other values used in Plaintiffs summary (Exhibit 1)
-2-

except as specifically hereinafter indicated.
The Court finds the parties stipulation as to values is fair and reasonable and will
adopt same as herein indicated.
The following assets are found by the Court to have the indicated values:
A. Marital home:
1743 East Castle Avenue
Price, Utah

SSS^OO*1

B. Franklin Apartments

$75,000*

C. 38 East 100 North, Price, Utah

$35,000*

D. 48 East 100 North, Price, Utah

$45,000*

7. The Plaintiff had been operating the business known as Breez. The Defendant has
operated a business known as Brockbank Appraisal.
8. The parties agreed to a review of the books and records of these respective
businesses by a local CPA, Dave Anderson. Mr. Anderson was present at trial and submitted
testimony together with his separate report on each of these two businesses. The report
concerning the business known as Breez is Exhibit 15. Mr. Anderson's report concerning
Brockbank Appraisal is Exhibit 14.
9. The Court has reviewed Mr. Anderson's reports and considered his testimony and
concludes and finds that the values arrived at for Breez under the assumptions outlined in
Mr. Anderson's report are not completely supported by the evidence. Plaintiff testified that
1

The * denotes values that were stipulated to by the parties.
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owner draws are limited to S300.00 per week or $15,600 per year at the time of trial. The
Court is concerned that the business has been in existence for only a short time. The Court
concludes and finds that a more conservative value is warranted and substitutes the draw
figure in computing business and value.
The Court concludes andfindsthe net fair market value of Breez is $44,328.00. This
amount is a net equityfigureafter determining the business has a total value of $384,404.00
and is subject to debt of $340,076.00.
10. The parties are in dispute on the evaluation of Brockbank Appraisal. The
Plaintiff claimed a value on Brockbank Appraisal and submitted evidence in support thereof
valuing that business at $94,058.00. Defendant argued that Brockbank Appraisal had a
significantly lesser value as the business is a sole proprietorship and its value, therefore, is
subjected to the personal reputation of the Defendant and his ability to perform.
Both parties submitted memorandum on the issue of valuing Brockbank Appraisal.
The Court has reviewed those memorandum in conjunction with the testimony presented at
trial and now, following the argument of Defendant's counsel, concludes andfindsthat the
value of Brockbank Appraisal should be set in the amount of its fixed assets of $17,115.00.
11. Defendant requested the Court subtract from the value of Brockbank Appraisal
the alleged indebtedness incurred by Defendant for business property rentals and/or
equipment rental amounts to some $41,000.00.
The Court is convinced by the testimony of Mr. Brockbank that this obligation is not
-4-

fixed and that negotiations were ongoing at the time of trial to adjust this debt.
To the extent that the Defendant must pay the rentals, etc., the Court would reconsider
the allocation which are made herein in the event the Defendant chooses to petition the Court
for a review.
12. The marital estate has a value of S706,635.00. This figure is determined as
follows:
Plaintiffs listed assets
Breez

$274,850
384,404

Defendant's assets
Brockbank Appraisal

$ 30,266
17,115

TOTAL

$706,635

13. The liabilities that existed as of the date of trial are also summarized in Plaintiffs
Exhibit 1 as follows:
Home
48 East 100 North
38 East 100 North
Lexis
Breez Express
Brockbanks
Boyd & Mary
TOTAL

$ 28,329.00*2
10,000.00*
10,000.00*
12,000.00*
300,076.00
18,000.00*
80,000.00
$458,405.00

14. The marital estate has a net equity value of $284,210.00. This value is obtained

2

The * denotes values that were stipulated to by the parties.
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by reducing the gross marital estate of $706,635.00 by the amount of debt which is
$458,425.00.
15. The Court finds and concludes that this is a marriage of long duration and that
the properties acquired should be distributed between the parties on a fifty-fifty basis.
Awarding each party one-half of the net equity of the marital estate would yield $124,105.00
to each party.
16. The parties agree throughout the marriage that Breez was operated by the Plaintiff
and should, therefore, be awarded to her subject to the debt thereon, particularly as she has
operated same since its inception. The equity is $44,328.00. (Gross value of $384,404 less
debt of $340,076)
17. The business known as Brockbank Appraisal Service should be awarded to
Defendant subject to the associated debts listed on Defendant's Financial Declaration as
Zions Visa, U. S. First Visa.3
18. Each party should assume one-half of the Boyd & Mary debt
19. The parties seem to agree and the Court finds and concludes that the Plaintiff
should be awarded the following property as well as the debt associated therewith:

3

The other debts listed on Defendant's Financial Declaration are post-separation debts as
testified to by Defendant and will not be considered by the Court; said debts being Boyd Family
Pharmacy ($2,000.00), personal loanfromBoyd Marsing ($12,500), personal loanfromparents
($10,000.00), signature loan at Zions ($6,000.00)
-6-
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Asset

Debt

Marital home:
Lexis
Bronco
Furmtxire/remaiiiiiig

$85,000
20,000
1,000
7,850

$28,329
12,000

Total

$113,850

540,329

On this basis the Plaintiff is receiving $73,521.00 in assets ($113,850 less $40,329).
This distribution of assets and debts results in a total of SI 17,849.00 awarded Plaintiff which
is the indicated assets plus Breez at $44,328.00. This amount is $6,256.00 short of
Plaintiffs share to accomplish an equal division.
The items which are the "Fumitiire/remaining" category are as follows:
1. Couch & love seat
$
2. End table & corner unit
3. Kitchen table & 6 chairs
4. TV, VCR (surround sound)
5. Refrigerator
6. Microwave
7. Couch & love seat (FR)
8. Piano
9. China hutch
10. End table & lamp
11. Master Bedroom set:
Queen bed & headboard
Chest of drawers & mirror
Open drawer chest of drawers
2 - end sections
12. Computer room:
Computer desk
Computer
13. Washer
14. Dryer
-7-

300
500
500
1,500
900
100
200
100
100
50
500
500
300
200
50
300
100
100

15. Pool table
16. Table tops tor pnol table
17. Wood stove
18. Rocking chair
19. Peach chair
20. Miscellaneous toys
21. Shelving
22. Chest of drawers
23. Miscellaneous tools
24. Freezer
25. Wrought iron table & chair
26. Picture - 3 piece
27. Large Mirror (FF room)
28. Small mirror
29. Family pictures in halls
30. Toaster, bread maker, blender
31. Utility trailer
Total

50
50
100
50
50
100
50
50
150
150
100
50
100
75
75
300
$7,850

2u lJlaintiil ijlioukJ In1 awarded „•

....

-he boat having

a value of $1,000 and the Jet Ski having a value of $1,000.
With these additional assets the Plaintiff has received a total distribution of
$124,849.00 which is S744.00 more than exactly one-half.
1

Defendant should be awarded the following items of property, to-wit
38 East 100 North, Price, Utah
48 East 100 North, Price, Utah
Franklin Apartments
Motor home
Mutual Funds
RX7
Exercise Equipment

$

35,000*4
45,000*
75,000*
4,000*
12,766
2,000*
1,000

4

The * denotes values that were stipulated to by the parties.
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,375

Motorcycle
Miscellaneous furniture
One-half Breez money in savings
Brockbank Appraisal
Total

2,000*
2,500
5,000
17,115
$201,381

The Defendant should be required to assume, pay and hold the Plaintiff harmless the
following debts:
Mortgage on 3 8 East
Mortgage on 48 East
Brockbanks
One-half Boyd & Mary

S10,000
10,000
18,000
40,000

Total

$78,000

This leaves a net to Defendant of $123,381, a short fall of $724.00.
22. The miscellaneous furniture awarded Defendant is comprised of the following:
1. Picture (master bedroom)
2. Lounger (computer room)
3. Antique couch
4. Antique chairs
5. Gun cabinet
6. Bed and headboard
7. Chest of drawers
8. TV and VCR
9. Lounge chair
10. Exercise equipment
11. Small refrigerator
12. Picture - fruit
13. Grandmother's picture
14. Oriental picture
15. Picture - green table
Total

$

$2,500

-9-

75
75
100
100
100
150
150
200
100
1,000
150
50
100
75
75
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of costs of sale, including closing costs, then to the second mortgage on the house, then to
reimburse Plaintiff for any payment made on the lot after the date of trial and the remaining
balance to be divided equally bel >vcen [lie p.uues.
One of the items discussed in proceedings subsequent to the issuance of the
Memorandum Decision herein concerned the payments made by the Plaintiff on the loan
associated with the vacant lot. Plaintiff submitted at the October 11, I •*

nearing £ xh i b 11 2,

delineating the payments made on the lot as well as the amounts thereof The Court
concludes and finds that those payments between February 21, 1995 and March 20, 1996
should not be the subject of reimbursement pursuant to the Court's finding in this paragraph.
Those payments made

•-

tal amount

of $3,371.88 should be reimbursed to the Plaintiff as required by this paragraph. Also, any
payments subsequent to September 10, 1997, paid by the Plaintiff concerning the vacant lot
should be reimbursed to her before any di\
24 Defendant argued at trial and in previous orders to show cause that the Court
consider a modification of the Court's earlier findings regarding Defendant's income which
would justify a modification of the amount of child support ordered pursue

i

temporal1, nnlei initially entered herein,.
The Courtfindsand concludes that the Defendant's annual incomefromBrockbank
Appraisals is $55,000.00. This amount is substantially less than the $6,500 per month figure
• .

.

.
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utilized by the Court in computing support at the Order to Show Cause hearing. A
modification of the amount of support to October 26, 1995 is justified.
25. In determining alimony the Court must consider other sources of income from
rentals, etc., as well as salary from Defendant's business.
I find that the Defendant should be allowed a draw equivalent to the owner's draw
taken by Plaintiff from the Breez ($15,600).
26. Child support until Cameron's graduation in June, 1996, shall be based on gross
monthly income of 54,583.00 for the Defendant and $1,290.00 for the Plaintiff \ These
respective gross incomefiguresproduce a seventy-eight percent - twenty-two percent share.
Pursuant to applicable child support guidelines, the Defendant should pay to the Plaintiff the
sum of $867.00 per month from the date of the first award of child support herein (The
hearing on an order to show cause issued at the Plaintiff's request to establish a temporary
order was conducted September 26, 1995. The Order on that hearing is dated October 20,
1995.) After Cameron's graduation, support for Nathan should be in the amount of $461.00
which amount complies with applicable child support worksheets and guidelines.
27. The Court, by its temporary order, required Defendant to pay debt service of
$1,750.00 per month beginning September 1,1995 and $1,000.00 per month spousal support.
Using the above referenced gross income for the Defendant of $4,583.00 less $1,209.00, the

5

This amount is the gross incomefigurefound by the Court for the Plaintiff at the time
of the temporary order.
-11-

amount equivalent to Plaintiff:* duw, It .:> 1«H67' for child suppnM i kiLini.c nf S'V1^'1 ptT
month is available for allocation.
The Franklin Apartments appear, from the 1995 tax return, to generate another $6,000
in income. Rent from the two other rental houses, less expenses, iJie 'I uuii iimL: Jiuuld
bung another S4,I|M''

..;•

' . •

•

" .-

•

- ..

•. ••

The taxes and interest payments indicated in the 1994 tax return must be inflated
when compared with the 1995 return which the Court finds to be more credfole.
Tin (JUJJI find1 ."Jul nwl'Nif"-' fhrif fhr hods of $6,000 and $4,000 are available for
apportioning.
A total of S3,2596 income per month for the Defendant is available when considering
Defendant's ability to pay alimony.
ilipi split may be justified; however, the Court finds and concludes such a
division would leave no incentive for the Defendant Further, the Court realizes that in this
Ruling, the Court has built in substantial benefits and incentives to the Plaintiff by reducing
the die

suggested by the testimony and report of Mr. Anderson. When

considering the large depreciation amounts taken by the Plaintiff (which appear to be getting
even larger as indicated in the 1995 return) there may be additional funds eventually

6

TMsfigureis the product of Defendant's income after certain deductions as explained above
in the amount of $2,426.00 plus the $10,000 available through the Franklin Apartments reduced to
a monthlyfigureof $833.00 ($10,000 divided by 12 = $833.00). $2,426.00 plus $833.00 equals
$3,259.00.
-12-
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available to the Plaintiff.
28. The Plaintiffs Financial Declaration (Exhibit 5) clearly demonstrates a need for
alimony. Plaintiffs Financial Declaration indicates take home pay of SI, 170.00 and
expenses of $4,284.00.
Defendant's ability to pay is also clearly demonstrated, as previously indicated.
29. The equitable question is whether Plaintiff has a greater earning potential than
is reflected by the foregoing analysis of the operation of the Breez business; and whether
Defendant's business generates greater income than accurately portrayed in die tax returns
and as testified to.
The interest payment which Defendant is making is generated from the business and
is sufficient money to repay the loan of $300,000 within the time frame contemplated by the
note evidencing that indebtedness. No evidence was introduced at the trial as to the term of
the note; however, there is approximately $34,000.00 in depreciation which appears to be
on an accelerated schedule and, therefore, in approximately ten (10) years some $340,000
of principal could be paid on the note.
30. Under die hypothesis suggested in the appraisal for the expected return, the Court
finds and concludes that there are funds available to the Plaintiff to take draws of an
additional $116.00 per month above what she is acknowledging.
The Court finds and concludes that there are sufficient funds generated by Breez to
allow Plaintiff a draw of $1,416 per month which is $17,000 per year rather than the $15,600
-13-

per year ($300 per week) suggested h\ Plaintiff.
31. Plaintiff claimed a lavish life style existed during the course of the marriage and
substantiates same by submitting testimony and exhibits evidencing a number of vacation
taken by the parties.
The Court has concluded that the parties lived beyond their means. This conclusion
is based on the $18,000 owed to Defendant's parents and the $80,000 debt which was used
in acquiring the Breez business operations upon which no payments have been made oi any
iepaymuLl Icinis and conditions d^aibnl

\|'

there is substantial monies owed upon the

family vehicle. All of these debts and the fact that they remain outstanding without ongoing
repayment substantiate to the Court die conclusion that the parties lived beyond their means.
J J Plaintiff claimed multiple La1* nipensrs to Peli'iidiiiil s business wrrr used for
family purposes. Plaintiff referenced car expenses for the children, cleaning expenses and
other items. To the extent these things may have occurred, the parties experienced the
benefit. If these tax expenses cited by Plaintiff in/ mil itiii:1ll\ Ultimate deductions thr
C :)i in I:fiiid s and concludes the tax liability will probably offset any increased earnings and
no further adjustments will be made by the Court for purposes of determining alimony.
33, The Defendant does show depreciation in the appraisal business iJj.il llir < niii I
considci - wiml.ul1 I ill r depreciation inkrn I v Plaintiff concerning the Breez.
34. After considering each parties historic income, their present income, their
respective ability to produce income, Plaintiffs need and Defendant's ability to produce
-14-

sufficient income to provide support, and being mindful of statutory and case law the Court
finds and concludes that Defendant can pay and Plaintiff reasonable needs the sum of S 1,500
per month as and for alimony. This payment should commence May 1, 1997 for twenty-four
(24) years and four (4) months which is equivalent to the length of the mamage computed
to the date of the trial. Alimony should continue at this rate unless earlier modified by order
of the Court or operation of law. Said amount should be payable one-half on or before the
5th and one-half on or before the 20th of each month.
35. The Court is hopeful that both businesses will thrive and this payment will be
sufficient If not, economizing by both parties will be required.
36. The Court finds and concludes that the Plaintiff should have a hen against all of
Defendant's properties awarded by the Court to secure payment of child support and alimony
due or to become due.
37. The Court has not made a provision for repayment of refinancing costs since the
costs thereof will benefit both parties on the basis of the distribution ordered herein.
38. In view of the overall division of assets and allocation of debt, the Court finds that
each party is equally capable of paying their respective costs and fees. Each party should
pay their own costs and attorney's fees incurred in this matter.
39. The Court conducted a hearing on October 6, 1997. This hearing concerned
Defendant's Motion to Correct Clerical Error and an Order to Show Cause issued at
Plaintiffs request concerning the calculation of arrearages under the temporary order, the
-15-
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allocation of assets indicated in the Memorandum Decision and Plaintiff's request that the
Defendant he ii'ijiurH I "iinitiiiatcl'v |i 111 ^a Kihne " 'lv, v

,li

i" 7ion's Gold Account.

The Court clarified the portion of the Memorandum Decision concerning references
to the Plaintiff's depreciation and confirmed the Court's division of property and allocation
ofdebt It is the Court's intention in nn link1 ilu. i niuit

Uuhtik mi those ivues within these '-':

Findings and subsequent order.
40. The Plaintiff submitted an exhibit indicating arrearage calculations taking into
consideration the Court's adjustment vi LIILJ lUiuwil1. I.I kj \.\t\w\ by the Defendant to the
Plaintiff" I'lii* child sii|" i1 I Defendant acknowledged that all amounts paid were indicated •
by the Plaintiff and he had received credit therefore. These payments total $12,250.
This summary was exhibit 1 at the October 6, . v ,• hearing.
Plaintiff clain

1995 through April. 1997 of $56,191.

Plaintiff should not be allowed to claim the entries for June, July and August, 1995. The
amount claimed for June, July and August, 1995 is $7,851. The Court will allow Plaintiffs
claim from September 1, 1995 through April, il <»"» ' 111 ivi \, \A11 i ii" 6, 191 - V ^"1 I. •
Plaintiff acknowledged Defendant had paid during the time period of September 1,
1995 through April, 1997 the sum of $12,250. Defendant agreed that this amount is correct
Both parties agreed that Defendant should have i

$12,250.

After giving Defendant credit for all payments made there remains due, owing and
unpaid under the temporary order the sum of $39,46 LOO.

D-/fc

Plaintiff should be awarded judgment against the Defendant in the amount of
$43,991.00 as and for amounts due, owing and unpaid under the temporary order for child
support and debt service.
41. Plaintiff requested the Court award her judgment concerning payments made by
Plaintiff on the lot which payment Defendant was required to make. Plaintiff submitted
Exhibit 2 at the October 6, 1997 as a summary of those payments. From Exhibit 2 and after
considering arguments of counsel, the Court finds and concludes that the Plaintiff is not
entitled to reimbursement for those payments from February 21, 1995 through March 20,
1996. The payments from May 14,1996 through September 10, 1997 should be reimbursed
to the Plaintiff when the lot is sold and should be paid after costs of sale before division of
the balance of the proceeds. This sum is in the amount of $3,371.88.
42. Defendant requested a restraining order restraining and enjoining the Plaintiff
from haiming, molesting or harassing the Defendant, from coming into his presence or from
coming to or upon his residence presently at 48 East 100 North, Price, Utah, or any other
residence of the Defendant

The Plaintiff denied the Defendant's other underlying

allegations but did not object to the Court entering an order as requested by the Defendant.
43. The Defendant should receive an order restraining and enjoining the Plaintiff
from harming, molesting or harassing the Defendant, from coming into his presence, and
from coming to and/or entering his residence at 48 East 100 North, Price, Utah, or any other
residence of the Defendant
-17-
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generated by the needs of the children; their behavior when interaction is necessitated should
be appropriate adult behavior.
Having made the foregoing Findings of Fact, the Court now makes and entei s the
following:
CONCLUSIONS OF LAW
1. The Court has jurisdiction over the parties hereto and the subject matter hereof.
2

I'he

I.MIJII

slmiilil ciilH in oilU'i *doptmy •*inJ mun|inidMnu flu unuvr Findings

concerning the division of property, allocation of debt, award of alimony, assessment of
attorney's fees, award of judgments, all of issues heard at trial and during the October 6,
1997 hearing.
DATED this

jt-

&

day of

BRUCE K.HALLJJDAY
District Court Judge
Approved as to
form & content

sfox/fsro f
JRENTD.YOI
Attorney for Defendant
\drv\biockbank\findings of fact\sm
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JOHN E. SCHINDLER, #3619
Attorney for Plaintiff,
80 West Main, Suite 201
Price, Utah 84501
Telephone (801) 637-1783

:

E3 ' 8

IN THE SEVENTH JUDICIAL DISTRICT COURT OF
CARBON COUNTY, STATE OF UTAH

PENNY BROCKBANK,

]
Plaintiff,

'I SUPPLEMENTAL DECREE

vs.

:

JAMES LYNN BROCKBANK,

;
I
CivUNo. 954700226DA
]) Honorable Bruce K. Halliday

Defendant

THIS MATTER having come before the Court for trial on the 3 rf and 4* day of April,
1996, the Honorable Bruce K. Halliday presiding. The Plaintiff was personally present
together with her counsel of record, John E. Schindler. The Defendant was personally
present together with his counsel of record, Brent D. Young. The Court received testimony
and exhibits and having reviewed and considered same as well as the file herein entered a
Memorandum Decision dated April 29, 1997. Subsequently, motions were filed by each
party and die Court conducted a hearing October 6, 1997. Present at this hearing were both
parties and their respective counsel of record The Court received exhibits and argument of
counsel and considered same and having reviewed the file herein and being otherwise fully
informed issued a Ruling.

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED:
1. Custody: Plaintiff1 blimiIIiIII In

JJHI

h licuk awarded ui JUIMIV of'M.ithan, siibictt !o

Defendant's reasonable visitation which, unless the parties are able to otherwise agree,
should be pursuant to the statutory recommended schedule.
2. Breez: Plaintiff is hereby awarded the business known as "Breez" together with
ail assets and siilijei,;!;; In Hi'ts. .iisstH/Lift-'il therewith..
3. Brockbank Appraisal Service: The Defendant is hereby awarded the business
known as "Brockbank Appraisal Service" together with all assets and subject to the debts
associated therewith.
4. Plaintiffs - Assets: Plaintiff should be awarded the following assetsfreeand clear
of any claim of the Defendant, to-wit:
A. Marital home located at 1743 East Castle Avenue, Price, ( dikm I uuiil r,
Utah, more particularly described as follows, to-wit:
Lot 123, CASTLE HEIGHTS PLAT m, AMENDED
SUBDIVISION, as per official plat of said plat on file and of
record in the office of the County Recorder of Carbon County,
State of Utah.
B. I he Lexus automobile
C. Bronco
D. Furniture remaining consisting of:
Couch & love seat
End table & corner unit
Kitchen table & 6 chairs
TV, VCR (surround sound)
Refrigerator
-2-

-

/-i:: i

Nficrowave
Couch & love seat (FR)
Piano
China hutch
End table & lamp
Master Bedroom set:
Queen bed & headboard
Chest of drawers & mirror
Open drawer chest of drawers
2 - end sections
Computer room:
Computer desk
Computer
Washer
Drver
Pool table
Table tops for pool table
Wood stove
Rocking chair
Peach chair
Miscellaneous toys
Shelving
Chest of drawers
Miscellaneous tools
Freezer
Wrought iron table & chair
Picture - 3 piece
Large Mirror (FF room)
Small mirror
Family pictures in halls
Toaster, bread maker, blender
Utility trailer
E. Boat
F. Jet Ski
G. $5,000 of the $10,000 loan access

-3-

5. Defendant - Assets: The Delendant is hereby awarded thefollowingassets, to- wit:
A. 38 East 100 North, Pnce,'Utah .
B. 48 East 100 North, Price, Utah
C. Franklin Apartments
D. Motor home
E. Mutual Funds
F. RX7
G. Exercise Equipment
H. Motorcycle
I. Miscellaneous furniture
J. One-half Breez money in savings
KL Brockbank Appraisal
L. Miscellaneous furniture consisting of:
Picture (master bedroom)
Lounger (computer room)
Antique couch
Antique chairs
Gun cabinet
Bed and headboard
Chest of drawers
TV and VCR
Lounge chair
Exercise equipment
Small refrigerator
Picture-fruit
Grandmother's picture
Oriental picture
Picture - green table
ti PlamtiiY-Debts: The Plaintiff shall assume, pay and hold the Defendant harmless
the following debts, to-wit:
A. The debt to Zions Bank concerning Breez;
B. All debts associated with the operation of Breez;
C. The mortgage on the home located at 1743 East Castle Avenue, Price,
Carbon County, Utah;
-4-

D. The debt associated with the Lexus automobile;
7. Defendant - Debts: The Defendant shall assume, pay and hold the Plaintiff
harmless concerning the following debts, to-wit:
A. All debts associated with the business known as Brockbank Appraisal
Service;
B. Zions Visa;
C. U. S. First Visa;
D. The debt concerning the property located at 38 East 100 North, Price, Utah.
E. The debt concerning the property located at 48 East 100 North, Price, Utah.
Defendant shall also assume, pay and hold the Plaintiff harmless concerning the
following post-separation debts, to-wit:
A. Boyd family pharmacy ($2,000);
B. Personal loanfromBoyd Nielson ($12,500);
C. Personal loanfromparents (518,000);
D. Zion's signature loan ($6,000).
8. Bovd and Marv Nielson debt: Each party shall assume and pay one-half of the
$80,000.00 due and owing to Boyd and Mary Nielson.
9. Vacant Lot The vacant lot shall be sold. The proceeds from the sale thereof shall
be allocated as follows:
A. Cost of sale;
B. Closing costs;
C. Second mortgage on the home located at 1743 Castle Avenue, Price,
Carbon County, Utah;
D. Reimbursement to Plaintiff of $3,371.88 plus interest;
E. Reimbursement to Plaintiff of any payment made concerning the lot after
September 10,1997;
F. The balance remaining divided equally between the parties.
-5-

10. Judgment:
A. Lot: Plaintiff is hereby awarded judgment against the Defendant in the
amount of $3,371.881 together with interest thereon at the legal rate from and after the date
hereof until paid in full.
B. Temporary Order: Plaintiff is hereby awarded judgment against the
Defendant in die amount of $39,46 LOO2 together with interest thereon at the legal rate from
and after the date hereof until paid in full.
10. Lien: The Plaintiff is hereby awarded a lien against any real property awarded
Defendant to secure payment of the amounts determined due her.
11. Alimony: Defendant shall pay to Plaintiff the sum of $1,500.00 per month as and
for alimony beginning May 1,1997. .Said payment shall be made one-half on or before the
5th and one-half on or before the 20th day of each month hereafter. Alimony shall continue
for a period of twenty-four (24) years and four (4) months unless earlier modified by Order
of the Court or operation of law.
13. Attorneys Fees and Cost Each party shall pay their respective costs and attorneys
fees incurred herein.
14. Restraining Order: Plaintiff is hereby restrained and enjoined from harming,
1

Payments by Plaintiff through April, 1997.

2

Amount due under temporary order as modified by this Court in its Ruling for time periods
through April, 1997.
-6-

molesting or harassing the Defendant and/orfromcoming into his presence and/or coming
to and/or entering upon his residence,
lis
DATED this

day of

<^L*^^

BRUCE K. HALLIDAY
District Court Judge

Approved as to
foi3jL& content:
BRENT D. YO
Attorney for Defen<

myfiIes\brockbank\supdtc\sam
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monthly expenses is reasonable or explain
how it arrived at $1,400 per month as an
appropriate amount Nor is the record so
clear as to allow us make such a determination for ourselves. Without more detailed
findings of fact, we cannot determine whether an alimony award of $1,400 per month
constitutes an abuse of discretion.
Further, in addressing Mr. Baker's ability
to provide support, the trial court merely
states Mr. Baker's earnings for the past six
years. While earnings are a factor for the
trial court to consider in assessing ability to
provide support, simply stating such earnings
does not amount to an adequate finding of
fact as to his ability to provide support. To
be sufficient, the findings should also address
his needs and expenditures, such as housing,
payment of debts, and other living expenses.
In the case at bar, the findings do not address such issues. Thus, we vacate the trial
court's award of afunony and remand lfbr
farther findings as to Mrs. Baker's needs and
Mr. Baker's ability to pay.

issues. For the reasons provided above, we
vacate the trial court's award of alimony and
remand for more detailed findings of fact as
to Mrs. Baker's needs and Mr. Baker's ability to pay. In addition, neither party is entitled to attorney fees on appeal

ATTORNEY FEES ON APPEAL
Both Mr. and Mrs. Baker seek an award of
attorney fees on appeal. "Ordinarily, when
fees in a divorce have been awarded below to
the party who then prevails on appeal, fees
will also be awarded to that party on appeal."
Watson v. Watson, 837 P.2d 1, 8 (Utah App.
1992) (quoting BeU v. Bell 810 P.2d 489, 494
(Utah App.1991) (quoting Burt u Burt, 799
P.2d 1166, 1171 (Utah App.1990))). In the
case at bar, the trial court did not award
attorney fees below to either party, but rather found the stipulation of the parties concerning attorney fees reasonable. Thus, because attorney fees were not awarded below,
neither party is entitled to attorney fees on
appeal.

Nov. 29, 1993.

CONCLUSION
The trial court did not abuse its discretion
in: (1) dividing the marital estate; (2) ordering the sale of the marital home; (3) dividing
mortgage payments pending the sale of the
marital home; (4) calculating child support;
and (5) not considering expenses related to
the grandchildren in awarding alimony. Accordingly, we affirm the trial court on these

F-l

BENCH and JACKSON, JJ., concur.
[ O | « Y NUMBER SYSTEM >

Glen P. WILLEY, Plaintiff and Appellee,
Rosalind Ann Johnson WILLEY,
Defendant and Appellant
No, 920091-CA.
Court of Appeals of Utah.

In divorce action, the Third District
Court, Salt Lake County, David S. Young, J.,
divided marital property, granted alimony
and awarded wife attorney fees. Wife appealed. The Court of Appeals, Billings, P.J.,
held that trial court failed to make sufficient
findings to support award of alimony, allocation of debt and award of attorney fees.
Affirmed in part, and reversed and reni^ded in part
1. Divorce @=>286(3.1)
Court of Appeals will not overturn trial
coiirt's alimony ruling as long as court suppotts its ruling with adequate findings and
exercises its discretion according to governing standard.
2- Divorce @=»239
In fizdng reasonable alimony award, trial
coiirt must make sufficiently detailed findings on each of the governing factors to
enable reviewing court to insure that trial
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court's discretionary determination was rationally based upon those factors.
3- Divorce <3=>239
In setting alimony award, trial court
failed to make required findings regarding
parties' financial need.
4. Divorce <s=>237
In determining husband's alimony obligation, trial court failed to adjust either party's financial needs to account for debt payments each would owe on bank line of credit
after court's property distribution, or probable result of sale of marital home in assessing
the parties' respective needs.
5. Divorce <s>252.4
Trial court did not abuse its discretion in
dividing debt for second mortgage between
the parties, despite wife's contention that
husband should have been individually responsible for mortgage because portion of
money borrowed from her parents, secured
by trust deed against the house, was used for
purchase of couple's automobile.
6. Divorce <8=>237
Since husband had duty of supporting
stepchildren only during prior marriage, expenses of his former stepchildren were not to
be considered in determining his financial
need and award of alimony to wife from
subsequent marriage. U.C.A.1953, 78-45-1.
7. Divorce <3>237
In calculating husband's alimony obligation, expenses of mother's children from
former marriage were not to be considered,
where children's father was paying support
required under the guidelines.

gap between actual expenses and actual income to enable receiving spouse to then be
better able to support himself or herself
when alimony and schooling end.
10. Divorce «>247
In fashioning award of rehabilitative alimony, court must make realistic assessments
of actual current income and actual expenses,
and must consider time demands and expenses of attending school.
11. Divorce <3=>252.5(1)
Wife had no equity in marital home derived from proceeds of sale of her premarital
home, where any premarital equity was consumed during the marriage.
12. Divorce <^224
Award of attorney fees in divorce case
must be based on evidence of financial need
of receiving spouse, ability of other spouse to
pay, and reasonableness of requested fees.
U.CJU953, 30-3-3.
13. Divorce <s=>223, 227(1)
Decision to award attorney fees in divorce case and amount thereof rests primarily in sound discretion of trial court. U.C A
1953, 30-3^3.
14. Divorce @=»226
Trial court, in awarding wife proximately 25% of her requested attorney fees, failed
to address reasonableness of such fees according to governing factors, and made no
findings regarding either wife's ability to pay
her own attorney fees or husband's ability to
pay her fees. U.CA.1953, 30-3-3.

8. Divorce <3>239
In determining husband's alimony obligation, trial court did not abuse its discretion
in setting wife's earnings at $860 per month
based on projection of full-time work at her
current salary, but there was no basis for
trial court's finding that wife could earn
$1,500 to $2,000 per month within a year or
two.

Roger D. Sandack, Salt Lake City, argued,
for defendant and appellant.

9. Divorce <3=»247
To extent that alimony award is intended to be rehabilitative, its goal is to close the

Rosalind Willey appeals the trial court's
decisions in this divorce action on alimony,
division of marital property, and the award of

F-l

Ellen Maycock, Salt Lake City, argued, for
plaintiff and appellee.
Before BILLINGS, PJ., and BENCH and
ORME, JJ.
BILLINGS, Presiding "Judge:
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attorney fees. Because of insufficient findings, we reverse and remand the court's rulings on alimony and the award of attorney
fees. We also reverse and remand the property division to give the court the opportunity to reconsider these related financial aspects of the divorce. We otherwise affirm.
FACTS
Appellant Rosalind Aim Johnson Wiley
and appellee Glen Paul Willey were married
on April 29, 1982. The parties had no children together, and both had been married
previously. Mrs. Wiley had custody of three
children from her former marriage who, at
the time of the Willeys' divorce, were twenty,
seventeen, and thirteen years old.
During the marriage, Mr. Willey worked
as a stockbroker, receiving commissions instead of regular wages. Since 1986, Mr.
WilleVs annual income ranged from a high of
$138,052 in 1987, to a low of $73,096 in 1989.
In addition, Mr. Willey earned deferred bonuses in 1987 (approximately $14,200), 1990
(approximately $11,000) and 1991 (projected
at $16,219), payable in 1992, 1995 and 1996,
respectively, as long as he remained employed by the same firm.
At the time of their marriage, Mrs. Willey
was employed full-time in retail clothing
sales and earned approximately $10,000 annually. After the marriage, Mrs. Willey
worked sporadically part-time. Her income
ranged from a high of $6871 in 1985 to
nothing in 1989. In 1990, she earned gross
wages of $4412, working for five dollars an
hour as a part-time salesperson in a bookstore and occasionally leading literary discussion groups formed through the bookstore.
Mrs. Willey also received $332 per month in
child support from her first husband •
Tofinancetheir lifestyle, the parties liquidated assets and incurred debts. Mrs. Willey owned a home at the time of her marriage to Mr. Willey. The parties sold this
home in 1983, using the $29,164 in equity to
purchase and improve a new home in their
joint names. In 1986, the parties sold their
Joint home and purchased the home in which
they lived at the time of their divorce* At
tfae time of trial, they owed $232,000 to Zions

F'l

Bank on the first mortgage on the marital
home. In addition, the parties had consolidated loans from Mrs. WQley's parents into
an approximately $80,000 second mortgage
on the home.
The parties separated in November of
1990. In February of 1991, they reached a
stipulation regarding temporary support
Under the agreement, Mr. Willey made most
of the payments on the marital debts, including the $2492 monthly payment to Zions
Bank on the first mortgage for their home
and an approximately $360 monthly payment
against a First Interstate Bank line of credit
(the First Interstate debt). He also paid
$1500 in monthly support to Mrs. Willey.
The monthly payments for the second mortgage were deferred temporarily by agreement. Mrs. Willey remained in possession of
the marital home.
• After a two-day trial, the trial court entered findings of fact and conclusions of law
and a final decree of divorce. We review the
court's decision only as it affects the issues
on appeal.
The court ordered each party to assume
one-half of the approximately $12,000 First
Interstate debt. The court denied Mrs. Willey*s claim that she should receive $29,164
from the sale of her premarital home as
premarital property, finding that these proceeds had lost their separate identity. The
court awarded Mrs. Willey $5000 of her documented $19,215 in attorney fees. Furthermore, the court set alimony for Mrs. Willey
at $1500 a month for one year to be reduced
to $1000 a month for the next three years
and then to terminate. Relevant to that
award, the court found that Mrs. Willey
could earn $1500 to $2000 monthly and that
Mr. Willey earned an average of $110,000
annually, or approximately $9000 a month.
In addition, the court ordered the marital
home to be listed at $350,000 and sold as
soon as possible. The court ordered the sale
proceeds to be used to retire both mortgages
on the home and cover the costs of sale.
Any remaining proceeds were to go to Mrs.
Willey if the home sold within ninety days
after triaL If the home sold after ninety
days, the court ordered the parties to divide
equally any loss or gain. At oral argument,
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the parties agreed the home sold for a loss,
resulting in a debt of approximately $37,000.
On appeal, Mrs. Willey argues the court
abused its discretion in: (1) setting the alimony award; (2) ordering her to be responsible for one-half of the marital debts; (3)
failing to recognize her premarital equity in
the marital home; and (4) failing to award
her a significant contribution toward her
claimed attorney fees of $19,215. In addition, Mrs. Willey requests attorney fees on
appeal

[2] the ability of the [spouse seeking
support] to produce a sufficient income
for [himself or] herself; and
[3] the ability of the [payor spouse] to
provide support.
Jones, 700 P.2d at 1075.

[2] "Failure to consider the Jones factors
in fashioning an alimony award constitutes
an abuse of discretion." Bell, 810 P.2d at 492
(citations omitted). Thus, "the trial court
must make sufficiently detailed findings on
each factor to enable a reviewing court to
ensure that the trial court's discretionary
I. ALIMONY AND PROPERTY
determination was rationally based upon" the
DIVISION
three Jones factors. Id. (citations omitted).
Mrs. Willey contends the trial court "If sufficient findings are not made, we must
abused its discretion in setting the alimony reverse unless the record is clear and unconaward. She claims the court failed to make troverted such as to allow us to apply the
sufEcient findings regarding either party's Jones factors as a matter of law on appeal."
financial need, ignored both her actual needs Id (citation omitted).
and her ability to support herself, and erroB. Trial Court Findings
neously imputed $1500 to $2000 a month to
her as income. Because the trial court failed
In its findings of fact and conclusions of
to make sufficient findings regarding the law on alimony, the trial court stated:
parties, needs and resources, we reverse and
The court finds that a reasonable averremand for a redetermination of the amount
age income to use for plaintiff in determinof the alimony award and the entry of finding alimony to be paid in this matter is
ings necessary to support the revised award.
$110,000. Because of plaintiffs employment as a stock broker, his income has
A. Legal Standard
fluctuated. In 1987 and 1991, plaintiff had
unusually good income years. The court
[1] We will not overturn a trial court's
alimony ruling as long as the court supports - further finds that defendant is capable of
earning an income of between $1,500 and
its ruling with adequate findings and exercis$2,000 per month, based on her education
es its discretion according to the standards
and qualifications. Accordingly, the court
we have set Bell v. Bell, 810 PJ2d 489, 491
finds
that it is equitable that plaintiff pay
(Utah App.1991). In Belly this court reiterate
alimony to defendant of $1,500 per month
ed the well-settled standard for alimony set
for
one year from the date of trial herein,
forth by the Utah Supreme Court in Jones v.
and
$1,000 per month for three years
Janes, 700 P.2d 1072, 1075 (Utah 1985),
thereafter. The court further finds that
which stated:
plaintiff has been supporting defendant
"[T]he most important function of alimony
during the parties' separation of approxiis to provide support for the [spouse] as
mately
one ye$r, and it is appropriate to
nearly as possible at the standard of living
take
that
time period into account in detershe [or he] enjoyed during the marriage,
mining the term of alimony. Alimony shall
and to prevent the [spouse] from becoming
,,
terminate at the end of four years from the
a public charge. English v. English, 565
date of trial, or when defendant remarries,
P.2d [409] at 411 [(Utah 1977)]....
cohabits with a member of the opposite
[T]hree factors . . . must be considered in
sex,
or dies, whichever first occurs.
fixing a reasonable alimony award:
[3] In setting the alimony award, the
[1] the financial conditions and needs
court made no findings on Mrs. Willey's fiof the [spouse seeking support];
* - « /
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nancial need as the first Janes factor requires. Nor did it make findings on Mr.
Wiley's financial need, which underlying factual determination is required for an assessment of the third Jones factor, the ability of
the payor spouse to provide support1
We have previously reversed an alimony
award in a similar case when the trial court
failed to address the parties,financialneeds.
In Bell v. Bell 810 P.2d 489 (Utah App.1991),
because the parties "dissipated and lived on
credit/' the trial court did not give "much
weight . . . as to what the needs and abilities
of the parties might be." Id at 492. Thus,
the trial court failed to determine the reasonableness of the expenses each party claimed.
This court reasoned that "[without a finding
on reasonable expenses, we are unable to
determine the true needs of Wife, or to determine Husband's actual ability to pay and,
therefore, to balance Wife's needs against
Husband's ability to pay as required in
Janes." Id at 493.
We face the identical problem here. At
trial, both parties testified about their financial needs. Mr. Willey claimed monthly expenses totalling $3623, including $360 for repayment of the First Interstate debt, but
excluding mortgage payments and expenses
for the marital home. Mrs. Willey countered
that his expenses were approximately $2400
because they should exclude attorney fees,
credit card repayments, and the $360 First
Interstate debt repayment On the first day
of trial, Mrs. Willey claimed expenses of
$6905, including payment of the first mortgage on the marital home. Alternatively, she
claimed expenses of $5405, which excluded
the mortgage payment but included rent.
On the second day of trial, Mrs. Willey presented revised expense figures of $4754 for
herself and her children, or alternatively,
$2678 for herself alone. The court made no
findings on which, if any, of the expenses
claimed by the parties were appropriate.

Thus, as in Bell we remand for findings on
each party's reasonable needs so we can
determine if the court abused its discretion
in setting the amount and duration of the
alimony award. See id at 493.
Because several issues raised on appeal
are relevant to the Jones alimony analysis,
we reach them to aid the trial court on
remand.
C. Division of Debt as it Affects
Alimony Award
[4] The trial court made no findings that
would enable us to conclude it considered
either the impact of its division of the First
Interstate debt or the probable result of the
sale of the marital home in assessing the
parties, respective needs.
Regarding the First Interstate debt, Mrs.
Willey argues that distribution of one-half of
the debt to her was inequitable, given her
resources and the disparity in the parties,
income. She argues this is especially true in
light of the court's alimony award. She correctly notes that Mr. Willey conceded that
she would be incapable of assuming a portion
of this debt, and that he agreed to pay the
full amount.2 We vacate the court's allocation of the First Interstate debt to allow the
court to reconsider its assignment when establishing the appropriate amount of alimony. If the trial court determines that Mrs.
Willey is still obligated to pay a portion of
the debt, the court should factor in her share
of the debt payment when calculating the
alimony award. The court may, of course,
reallocate the debt if it deems that appropriate.
In order to effectuate repayment of the
two mortgages, the trial court ordered:
The house should be sold as soon as feasible because it constitutes a substantial financial burden on the parties. The house

*• The trial court should consider a payor
spouse's reasonable needs when detennining that
spouse's ability to provide support to a former
spouse; in short, the payor spouse's reasonable
needs are a necessary subsidiary step in deter*nining the ability to provide support See Baker
v. Baker, 866 P.2d 540, 547 (Utah App.1993).
*• Arguing Mr. Willey incurred most of the First
Interstate debt after separation, Mrs. Willey chal-

F-5

lenges the trial court's finding that it was incurred for family expenses. However, Mrs. Willey has failed to marshal the evidence in support
of the trial court's finding and then show why
this evidence is insufficient to support that finding. See Utah RXiv.P. 52(a). Thus, we accept
the court's finding.
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should be listed at $350,000 with a new real
estate agent to be agreed upon by the
parties as soon as the present listing
agreement expires. Upon sale of the
house, the first mortgage in the approximate amount of $232,000 to Zion's Bank
should be paid in full, and the second
mortgage in the approximate amount of
$80,000 to Beverly Johnson should be paid
in full, together with all costs of sale. Any
net proceeds of the sale then remaining
should be divided as follows:
(a) If the house is sold within 90 days of
the date of November 22, 1991, all remaining net proceeds of sale should be
awarded to defendant.
(b) If the house is sold after the expiration of 90 days from November 22,1991,
the parties should divide any net proceeds equally.
(c) In the event that the sales price of
the house is not sufficient to pay the
first and second mortgages and costs of
sale, the parties shall be equally responsible for payment of any short fall or
deficiency.
[5] Although it set a listing price, the
court did not include any specific finding
regarding the value of the home.3 At oral
argument on appeal, counsel for both parties
agreed that the sale incurred a debt of approximately $37,000. Again, we conclude the
trial court should consider this debt when it
reexamines the alimony award on remand,
because this debt has a direct bearing on all
three of the Jones criteria. See Burt u Burt,
799 P.2d 1166, 1172 (Utah App.1990).4

[6] Mr. Willey's former stepchildren's expenses should not be considered in awarding
Mrs. Willey alimony. The children's expenses are properly addressed under the
Uniform Civil Liability for Support Act, Utah
Code Ann. §§ 78-45-1 through -13 (1992).
As calculated from the income of the children's parents (not former stepparents), the
guidelines presumptively cover the children's
living expenses, including basic needs. C/
Christiansen v. Christiansen, 667 PJJd 592,
593 (Utah 1983).

D. Mrs. Willey's Financial Obligation
to Her Children by a Previous
Marriage
Mrs. Willey also contends the court misapprehended her financial situation because it

[7] The children's father, Mrs. Willey's
previous husband, is paying the support required under the guidelines. If circumstances have changed since the support was
calculated, Mrs. Wiley can seek modification

3. The trial court could have taken evidence on
and made a specific finding regarding the value
of the home. If that valuation was proven incorrect after the sale, either party could have petitioned die court for a modification based on a
change of circumstances. Following this procedure would allow the court to make an informed
decision based on the best data available.

cured by a trust deed against the house, was used
for the purchase of die couple's Mercedes Benz.
She contends the trial court should therefore
have made Mr. Willey individually responsible
for the second mortgage- We cannot say the
court abused its discretion in dividing this debt.
However, on remand, if the court chooses to
allocate a portion of this marital debt to Mrs.
Willey, that decision must be considered in setting the alimony award.

refused to consider evidence concerning her
obligation to her children in calculating her
alimony award. The extent to which an individual's needs and ability to support himself
or herself are affected by that person's legal
obligation to support children from a prior
marriage is an issue Utah's appellate courts
have not directly considered.
We note, however, the Utah legislature has
imposed a duty of support on stepparents
only during the duration of the marriage.
Utah law expressly provides that a stepparent's obligation to support a stepchild terminates upon divorce.
A stepparent shall support a stepchild to
the same extent that a natural or adoptive
parent is required to support a child. Provided, however, that upon the termination
of the marriage or common law relationship between the stepparent and the
child's natural or adoptive parent the support obligation shall terminate.
Utah Code Ann. § 78-45-4.1 (1992).

4. As a side argument regarding the debt on the
marital home, Mrs. Willey argues that a portion
of the money borrowed from her parents, se-
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of the support order. She should not, howev- month, she would need to complete thirtyer, be able to require Mr. Willey to help eight to forty hours of a forty-five hour unisupport the children through an alimony versity program, which could be done in one
award. See, e.g., Baker u Baker, 866 P.2d at year only if she attended school full-time.
546 (considering expenses of grandchildren She also testified that a teacher's salary was
living with spouse receiving alimony "would not enough income for her to live on and thus
be tantamount to giving a child support she hoped to pursue other avenues of emaward for the grandchildren"); see also Nee- ployment.
del v. NeedeU 15 ArizApp. 471, 489 P.2d 729, Regarding Mrs. Wiley's ability to earn
732 (1971) (rejecting attempt to introduce income, the trial court stated:
testimony about expenses of children from
The court finds that the defendant is
prior marriage); Brendel u Brendel 566
capable of earning income substantially in
So^d 1269,1273 (Miss.1990) (disallowing porexcess of that which is proposed here.
tion of alimony that would have gone to
Her earnings projection are at the level of
expenses of child by former spouse); Skrib$860.00. While there is not testimony of
ner v. Skribner, 153 N.J.Super. 374, 379 A^d
her having actively sought other income
1044, 1045 (Ct.Ch.Div.1977) (holding wife
she described herself as a hobbyist. The
"should not be permitted to obtain through
court finds that she has previously worked
the back door what she cannot obtain directin sales, in retail sales and clothing, that
ly").
she works in a bookstore in sales, that she
conducts classes ... with interested perE. Imputation of Income to Mrs. Willey
sons, and those yield greater income. The
court believes that it would not be unrea[8] Mrs. Willey contends the court imsonable to expect that her income could or
properly imputed to her a monthly income of
should be in the range of $1,500 to $2,000
$1500 to $2000 in setting her alimony award.
per month based upon her education and
She argues that the court's finding is based
her circumstances. I recognize that there
solely upon speculation. We agree.
may be a little bit of time necessary to get
At trial, Mr. Willey called Mrs. Willey's
to that level, that starting a job takes a
current employer, who testified that if Mrs.
little
time at a lower rate, but it should not
Willey were employed full-time in the same
be
below
$860.00 and should certainly be
position, she would make $800 per month
within that level within 12 to 24 months.
gross income, but that no full-time sales or
managerial positions were available for Mrs.
Willey. Mrs. Willey called the director of
human resources from a large Utah company
to testify. This expert testified that a fortytwo-year-old woman with an outdated bachelor of arts degree, without marketable skills,
and who had not been employed full-time for
ten years, needed at least three years of
education to upgrade her skills, unless she is
to be relegated to an unskilled sales or similar position. The trial court rejected this
witness's testimony,findingit not credible in
Hght of the witness's prior relationship with
Mrs. Willey and the fact that she was planDing to charge Mrs. Willey $1100 for her
services. Mrs. Willey testified that to earn a
teacher's starting salary of $1333 to $1500 a
5. There is no evidence that Mrs. Willey had any
foundation on which to base her estimate of a

F-*

We cannot say the trial court abused its
discretion in setting Mrs. Willey's earnings at
$860 per month based on a projection of fuHtime work at her present salary. See Thronson v. Thronson, 810 P.2d 428, 435 (Utah
App.), cert denied, 826 P.2d 651 (Utah 1991).
However, there is no basis for the trial
court's finding that Mrs. Willey could earn
$1500 to $2000 per month within a year or
two. We have previously held such a finding
improper. In Bell u Bell 810 P.2d 489
(Utah App.1991), the trial court imputed a
$1500 income to Mrs. Bell, despite undisputed testimony that she earned $863 per month
as a part-time teaching assistant at Utah
State University. Id. at 492 n. 2. The imputed income was based on the level she had
teacher's starting salary.
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previously earned as a full-time school teacher in another state, approximately two years
before she filed for divorce from her husband
of ten years. Id. We noted that "[n]o explanation was offered for this unusual [income]
adjustment." Id.
Mrs. Willey's circumstances are similar to
Mrs. Bell's. Like Mrs. Bell, who began
working part-time two years prior to filing
for divorce, Mrs. Willey worked part-time
during her marriage. Both possessed college
degrees. However, unlike Mrs. Bell, Mrs.
Willey never utilized her twenty-year-old education degree in an employment capacity.
In Mrs. Bell's case, the trial court imputed
an income she had actually earned on a fulltime basis three years before trial. However, for Mrs. Willey, the trial court first imputed an income based on full-time employment at her current wage ($860 per month),
and then, without any factual basis, speculated that she could raise her income to $1500
to $2000 per month.
The only evidence presented to suggest
that she could earn income greater than $860
per month came from Mrs. Willey herself
and from the witness whose testimony the
court found not credible. If the trial court
relied on Mrs. Willey's testimony, it appears
the court failed to take into account her
statement that she could earn $1333 to $1500
monthly as a starting teacher only after attending school for one year on a full-time
basis, and then only if jobs were available.
Furthermore, she had never taught school
before, and there was no historical record of
other earnings on which to base this finding.
We do not question the trial court's authority to impute income to Mrs. Willey.
Imputing income to an unemployed or underemployed spouse when setting an alimony
award is conceptually appropriate as part of
the determination of that spouse's ability to
produce a sufficient income. See Belly 810
P.2d at 491-92. However, it cannot be premised upon mere conjecture; instead, it demands a careful and precise assessment requiring detailed findings. We have examined
imputation in other contexts and outlined a
detailed approach that, while not expressly
applicable to the instant situation, should inform the trial court's assessment upon re-
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m&nd. See, e.g., Hall v. Hall 219 Utah
Adv.Rep. 29 (Utah App.1993) (implementing
statutory guidelines and articulating necessary findings for imputation of income to
parents in determining child support obligations); State v. Vincent, 345 P 2d 2^4
(Utah App.1992) (describing findings underlying assessments of earning capacity and
other financial factors in determining indigency for appointment of counsel).
Such findings, however, are notably absent
from the record before us. Without them we
are unable to see how the trial court's imputed income level follows from or is supported
by the evidence. Based on the facts in the
record, we conclude that the trial court's
jump to the higher salary range was an
abuse of discretion. See Rasband v. Rasband, 752 P.2d 1331 (Utah App.1988). On
remand, the trial court may base its award
on Mrs. Willey's $860 per month projected
earnings or, should it wish to use an imputed
income figure, hold further evidentiary hearings to receive evidence on Mrs. Willeys
future earning capacity consistent with the
cases cited above.
F. Rehabilitative Alimony
[9,10] It is clear from the structure of
the alimony award that it was intended to
achieve a rehabilitative purpose. We have
no difficulty with a properly fashioned rehabilitative award under the facts of this case.
However, to the extent the alimony award is
intended to be rehabilitative, its goal is "to
close the gap between actual expenses and
actual income to enable the receiving spouse
to then be better able to support [himself or]
herself when the alimony and schooling end."
Bell v. Bell, 810 P.2d 489, 492-93 n. 3 (Utah
App.1991). Thus, the court must make realistic assessments of actual current income
and actual expenses. The court must also
consider the time demands and expenses of
attending school. Absent such an assessment and appropriate findings, there is no
basis on which to determine the proper
amount and duration of alimony needed to
achieve a rehabilitative outcome.
G. Summary
A thorough review of the record reveals
that the court made no findings regarding
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either party's reasonable financial needs.
The court also failed to adjust either party's
financial needs to account for the debt payments each would owe to First Interstate
after the court's property distribution. Further, the trial court did not incorporate the
contemplated debt arising from the sale of
the marital home in the alimony determination. However, the court did not err in
excluding evidence of the impact of Mrs.
Willey's obligation to support her children
from her previous marriage in assessing the
appropriate alimony award. Finally, the
court imputed income to Mrs. Willey that is
unsupported by the record. Given the record before us, we are simply unable to balance Mrs. Willey's need and her ability to
support herself against Mr. Willey's ability to
pay as required by Jones; consequently, we
cannot determine whether the trial court
abused its discretion in setting the amount
and duration of the alimony award. We
therefore reverse and remand the alimony
award for additional findings on each of the
Jones factors and a reassessment of the alimony award in light of those findings and our
decision.

the evidence shows that they were actually
consumed, i.e., the equity was used for various expenses during the course of the marriage. Therefore, we affirm the court's rejection of Mrs. Willey's claim on that basis.
III. ATTORNEY FEES

A. Fees Through Trial
[12,13] Mrs. Willey maintains that the
trial court abused its discretion in awarding
her only $5000 in attorney fees when she
submitted evidence supporting her claim for
$19,215. A trial court may award attorney
fees in divorce proceedings. Utah Code Ann.
§ 30-3-3 (Supp.1993). "The award must be
based on evidence of thefinancialneed of the
receiving spouse, the ability of the other
spouse to pay, and the reasonableness of the
requested fees." Bell v. Bell 810 P.2d 489,
493 (Utah App.1991). "The decision to make
such an award and the amount thereof rest
primarily in the sound discretion of the trial
court." Id However, "[t]o permit meaningful review of the trial court's discretionary
ruling, *[w]e have consistently encouraged
trial courts to make findings to explain the
factors which they considered relevant in
n . PREMARITAL EQUITY
arriving at an attorney fee award.'" Id at
494
(quoting Regional Sales Agency, Inc. u
[11] Mrs. Willey next contends the trial
Reichert,
784 P.2d 1210, 1215 (Utah App.
court abused its discretion by failing to recognize her equity in the marital home de- 1989)).
rived from proceeds of the sale of her preA court may consider, among other factors,
marital home. Mr. Willey responds that the
the difficulty of the litigation, the efficiency
evidence supports the trial court's finding
of the attorneys, the reasonableness of the
that Mrs. Willey's premarital equity has lost
number of hours spent on the case, the fee
its separate character as premarital propercustomarily charged in the locality, the
ty. We affirm the trial court's ruling on the
amount involved in the case and the result
basis that any premarital equity was conattained, and the expertise and experience
sumed during the marriage.
of the attorneys involved.
"Generally, the rule for premarital proper- Id 810 P.2d at 493-94.
ty is that each party retain the separate
[14] Mrs. Willey testified that she
property he or she brought into the mar- thought her attorney fees were reasonable.
riage." Dunn v. Dunn, 802 P.2d 1314, 1321 Counsel for Mrs. Willey made a proffer at
(Utah App.1990). However, if the "property trial concerning his $19,215 bill for legal serhas been consumed or its identity lost vices and testified that he had spent 128.1
through commingling or exchanges" it no hours on the case. Counsel's documented
longer falls within the rule. Mortensen v. time was billed at $150 per hour. Counsel
Mortens^ 760 P2d 304, 308 (Utah 1988) for Mr. Willey challenged the reasonableness
(emphasis added).
of opposing counsel's expenses, activities, and
Although the trial court found the funds billing rate. However, the trial court did not
«ad lost their identity through commingling, independently assess either this testimony or
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the reasonableness of Mrs. Willey's fees.
The court merely noted in its oral ruling that
combined attorney fees of $31,000 to $32,000
was a 'Very unfortunate use of funds."
While this statement may indicate the trial
court believed both parties, fees were unreasonable, it does not constitute a finding addressing the reasonableness of Mrs. Willey's
attorney fees according to the Bell factors.
We, therefore, are unable to determine
whether Mrs. Willey met her burden to show
the reasonableness of her fees. On this basis
alone, remand is appropriate. See Morgan u
Morgan, 795 P.2d 684, 688 (Utah App.1990).

of attorney fees at trial and on appeaL We
otherwise affirm.

Furthermore, the trial court made no findings regarding either Mrs. Willey's ability to
pay her own attorney fees or Mr. Willey's
ability to pay her fees. Coupled with the
court's failure to make findings as to the
reasonableness of her fees, we have no explanation why the court awarded Mrs. Willey
appToxnnateiy twenty-five percent of her request.

Dennis M. HODSON, Defendant
and Appellant.

We therefore reverse the attorney fees
award and remand the matter. If the court
on remand concludes that attorney fees
should be awarded, appropriate findings on
the reasonableness of the fees and each party's ability to pay should be included.
B. Fees for Appeal
Mrs. Willey seeks an award of attorney
fees incurred on appeal. "Ordinarily, when
fees in a divorce were awarded below to the
party who then prevails on appeal, fees will
also be awarded to that party on appeal."
Burt v. Burt, 799 P.2d 1166, 1171 (Utah
App.1990). If the trial court again awards
Mrs. Willey attorney fees after making the
appropriate findings on remand, we award
her attorney fees for this appeal in an
amount to be determined by the trial court

BENCH and ORME, JJ., concur.

STATE of Utah, Plaintiff and Appellee,
v.

No. 910722-CA.
Court of Appeals of Utah.
Nov. 30, 1993.
Defendant was convicted in the Third
District Court, Salt Lake County, David S.
Young, J., of distributing or arranging to
distribute controlled substance and possession of controlled substance and he appealed.
The Court of Appeals, Greenwood, J., held
that: (1) exigent circumstances were present
warranting warrantless body search; (2) officers had probable cause to believe that defendant had placed drugs in his mouth; but
(3) remand was required to determine whether officers had used excessive force; and (4)
officer may place hands on suspect's throat
to prevent swallowing of evidence but may
not choke the suspect
Remanded.

1. Criminal Law <3>1036.2
Defendant who did not object to trial
court's ruling allowing witness to invoke
Fifth Amendment in response to certain
CONCLUSION
questions and, in fact, concurred with the
Because the trial court failed to make ade- court that the Fifth Amendment had no relequate findings of fact, we remand for the vance in the context of defendant's trial was
entry of appropriate findings, and a reassess- precluded from contending on appeal that it
ment of the awards in light of those findings was error to admit testimony after witness
and our opinion, on (1) the award of alimony, had invoked the Fifth Amendment U.S.CA(2) the allocation of debt, and (3) the award ConstAmend. 5.
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14
15

1

822

[HHMiUitit

16a
16b

1,155

I

I 19 Pension and profit-sharing plans .

1
154,596 1
I
154.596 1
1
154.596 1

b Meals and
entertainment . .
c Enter 50% of line
24b subject to
Bmrtations (see

• If you checked 32a, enter the loss on Form 1040, line 1Z and ALSO on Schedule SE, line 2
. (statutory employees, see page C-5). Estates and trusts, enter on Form 1041, line 3.
• !f vou checked 32b, vou MUST attach Form 6198.
Fee Piporwort fWaicsafl Act N o t e , amm £*cm *\0*Q k
Cooynght Forms (Software Only) - t e a * U M T Systams, K*ysvill«, UT UOZ7 L0384J

4,731 1
11,521
8,923
9,920

4,47!

2,238
page C-4)
d Subtract line 24c from fine 24b . . .
25 UtHttfes
25 Wages (less employment cracits).
27 Other expenses (from line 46 on
oace 2J

31 Net profit or (loss). Subtract line 30 fromfine29. ; .
• If a profit, enter on Form 1040, line 12, and ALSO on Schedule SE, Una 2 (statutory employees,
see page C-5). Estates and trusts, enter on Form 1041, line 3.
• If a loss, you MUST go on to line 32.
32 !f ycu have a loss, check the box that describes your investment in this acsvity (see page C-5).

H-l

19

20 Rent or lease (see page C-4):
a Vehicles, machinery, & equipment. 20a
20b
b Other business property
21
21 Repairs and maintenance ....
22 Suppfies (not induded in Part ill) . 22
23 Taxes and licenses
^
24 Travel, meals, and entertainment:
24a
a Travel

Legal and professional
17 !
230
services
18
1.049
Office exoense
Total expenses before expenses for business use of home. Add Ones a through 27 in columns
Tentative profit (loss). Subtract fine 28 fromfine7
Expenses fcr business use of your home. Attach Form 8829

H774

154,595

E x D e n s e s . Enter axoenses for business use of vour home onrv on line 30.

Advertising
Bad debts from sales or
services (see page C-3)

17

• j~j

_.

1
2

13

| X

Income

1 Gross receipts or sales. Caution: if this income was reported to you on Form W-2 and the "Statutory

Part II

Yaai No

24d

2,237

25
26

3,516 I
20,122

27

16.452
98,973
55.623

• 28
29
30

31

55,623-

32a HAH investment is at risk.
32b [ j S 0 " 1 8 investment is not
at risk.
Schedule C (Form 1040) 1994

Scn«duHCCFormlO*0) 199*£

Part III

j

*?S

BROC3CF

TO

1522

CN0Q719

Cost Of Goods Sold (see- page C-5)

- 1

Inventory ai beginning of year. It different from last years closing inventory, attach explanation

34

Purchases less cost of items withdrawn for personal use

35

Cost of labor. Do not include salary paid to yourself

36

Materials and supplies

37

Other costs

33

Add lines 33 through 37

39

Inventory at end of year

33
34

36
37
36
39

40
40 Cost of goods sold- Subtract line 39 from line 33. enter the result here and on pace t, line ~
Part IV Information on Your Vehicle- Complete this part ONLY if ycu are ciaiming car or truck expenses on
line
line 10
10 and
and are
are not
not required
required to
1 fileForm 4562 for this business. See the insrocaorai for line 13 on page
C-3 tofindout if you must file.

41

When did you place your vehicle in service for business purposes? (month, day. year) •

42

Cf the total number of miles you drove your vehicle during 1994. enter the numoer of rmies you used your vehida for

43
4

c Other

b Commuting

a Susiness

_—..

Do you (or your spouse) have another venida available for personal use?
Was vour vehide available for use during off-duty hours?

45a Do you have evidence to support your deduction?
b If "Yes." is the evidence written7
Part V

DY«

Quo

PY«

n NO

I I Yes

n NO

1.935
54C

qamr CHARGES

2,024

ppryreSSTONAL DEVELOPMENT
nvvTCZ

CLEANING

2,030

.

5,500

TTTJEPHONE

4,373

PTTOTO DEVELOPMENT

^

Q No

Other Expenses. Ust beiow business expenses not included on lines 3-26 or line 30.

POSTAGE

45

QY«

46

Total otfier expenses. Enter here and on pace t. line 27
Cop W ,MPorm.<3on««.0«iy> - W » * U W S y « . » . . ^ » » « . ^ UOIT '-839*^

H-Z.

16,452

(Form 1040)
Department of the Treasury
Interna] Revenue Service
Name ct proprietor

JAMES L.

. (Sola Proprietorship)
1994
Partnerships, Joint Venturas, etc^ must file Foi
*S.
AttacAmmrt
Saauanca
No. 09
• Attach to Form 1040 or Form 1041. • Sea Instructions for Scneduie C (Form 1040).
Social security no. (SSN)
7
BR0CK3ANK

?39 9 1522

Pnncoai business or profession, incucing procua or service (see pace C-i)
CONVENIENCE S T O R E
C Business name. It no separata business name, leave blanx.

3 Pnncpai ousiness coca
(see oaga C-6) > g g g d
D Employer 10 no, (EiN),rtany

3REEZ EXPRESS MART

87-0417745

E Business address (Including suite or room no.) •
Ctv, town or post office, state, and ZIP code
F Accounting method:

(1) |X} Cash

G Method(s) used to
_
vaiue closing inventory: (1) §3 Cost

4 8 0 SOUTH C A R 3 G N
P R I C E UT
84 5 0 1

AVE ,

(2)jJ Accruai

(3) [J Cther (specify) •_

Lower of cost
(2) y or market

_ Other (attach
P) Li explanation)

—.Does r.ot apply (ft
(4) jjchecxad, skip line H)
H Was there any change In daterrraning quantifies, costs, or valuations between opening and closing inventory? if "Vas^ attach
exciananon
I Did you "materially participatB" In the operation of this business during 1SS4? if "No," see pace C-2 for limn on :csses
J If vou started or accuired this business durino 1S94. check here

Part 1

•

1
i 2
i3
I 4
i 5
i 6
! 7

I 19 Pension and profit-sharing plans .

19

3 Subtract line 2 from tine 1

6 Other income, including Fsd^rai and state gasoiine or fuel lax credit or refund (see pace C-2)

8
9

Advertising
Bad deots from sales or
services (see page C-3)

8

10

12

Depletion

13

Depredation and secson 179
expense dacucson (not included
in Pan ill) (see page C-3)

13

2,735

34,664

I

20 Ren: cr lease (sea pace C-4):
a Venicies, machinery, & equipment. 20a
b Other business property
20b
21
21 Repairs and maintenance
22 Supplies (not included in Pan 111) .
I 23 Taxes and licenses
24 Travel, meals, and entertainment:
24a
a Travel

b Meals and
entertainment ..
14
c Enter 50% of line
24b subject to
[15
4,552 I
I
limitaoons (see
page C-4)
24d
16a
d
Subtract line 24c from line 24b ,
16b I
25
28,171 1 1
25 Utilities
26 Wages (less employment credits). 26
Legal and professional
I
17
27 Other expanses (from line 46 on
services
18
Office exoense
oace 2)
2 ,75:
• i 28
Tool expenses before expenses for business use of home. Add lines a through 27 in columns
29
Tentative profit (loss). Subtract line 28 fromfine7
i
30 i
Expenses for business use of your home. Attach Form 8829

14 Employee benefit programs
(other than on line 19)
15 Insurance (other than health)...
16 Interest:
a Mortgage (paid to banks, e t c ) . .
b Other

28
29
30

6,035

9

11
12

18

7 1 5 ,983
318
715 ,665
570 r153
145 ,512
229
145 .741

1
1
1 •
1
1
1

5,682
2,786
5,188

ill

31 Nat prom or (loss). Subtract One 30 fromfine23..
• If a profit enter on Form 1040, Una 12, and ALSO on Schedule SE« Una 2 (stasitory employees,
see page C-5). Estates and trusts, enter on Form 1041, line 3.
• If a loss, you MUST go on to One 32.
32 !f you have a loss, check the box thai describes your investment in this actvity (see page C-5).
• If you checked 32a, enter the toss on Form 1040, line 12, and ALSO en Schedule SS, line 2
(statutory employees, see page C-5). Estates and trusts, enter on Perm 1G41, line 3.
• If vou checked 32b. you MUST attach Form 6198.
Cipyngat Forms (Sottwar* Only) - 1994

31

13,011
33,744

7,592

146,913.
-1,172

0 1

-1,172

22a M All investment is at risk.
32b [J Some investment is not
atrisk.
Schedule C (Form 1040) 1994

Fnr PiparworK A«oucaon Act NOUOB, amm Porm 1040
H77*

• M

E x p e n s e s . Enter expenses for business use of vour home only on line 30.

!0 Car and truck expenses
(see page C-3)
11 Commissions and fees .

17

X

Income

1 Gross receiots or sales. Caution: If this income was reported to you en Form W-2 and the "Statutory

Part 1!

Yes

System*, feysviila, UT MOST L0394J

H-3

scn«q^ccFormituo) 199^ 2

BROCK? -

528

70

1522

*CN00719

J*1Q« A.

(

Part 11! Cost of Goods Sold (see p*^ c-5)

.

'3

inventory at beginning, of year. If different from last year's dosing inventory, attach expianantion

33

34

Purchases less cost of items withdrawn for personal use

34

35

Cost of fabor. Do not indude saiary paid to yourself

36

Materials and supplies

36

37

Other costs

37

33

Add tines 33 through 37

38

591,621 1

39

Inventory at end of year

39

21,463

40

Cost of goods sold. Subtract line 39 from line 28. Enter the result here and on pace 1. line 4 .

40

570,153

Part IV

,

591,621

35

1

Information On Y o u r V e h i c l e . Complete this part ONLY if you are claiming car or truck expenses on
fine 10 and are not required to file Form 4562 for this business. See the instructions for Qne 13 on page
C-3 to find out if you must fBe,

41

When did you place your vehicle in service (or business purposes? (month, day, year) •_

42

Cf the total numoer of miles you drove your vehicle during 1994, enter the number of miles you used your vehicle for
a Business

b Commuting _ _ _ _ _ _ _ _ _ _

c Other

43

Co you (or your spouse) have another venicie availaole for personal use?

Q Yes

Q No

U

Was your vehide available for use during off-duty hours?

Q Yes

Q No

R

Yea

P No %-

Yes

I I No

45a Do you have evidence to support your deduction?
b If "Yes." is the evidence written?

Part V

Other Expenses, List below business expenses not included on Ones 3-2S or line 30.

MISCELLANEOUS

96

POSTAGE

190

BANK CHARGES

2.043

BUSINESS PROMOTION

1.596

DUES & SUBSCRIPTIONS

130

LICENSE & PERMITS

807
1.298

CONTRACT LABOR
'

TELEPHONE

46
H77*

Capyngnt f o r m (Software Only) - I S M Usar Syiums, KiyswUa, UT 44037 L0384J

H'V

1,427

7.592

EXPENSES
1994 Gross Receipts

8.
10.
11.
13.
15.
16.
17.
18.
21.
22.
23.
24a.
24b.
25.
26.

Advertising
Car & truck expenses
Commissioins & fees
Depreciation
Insurance
Interest/Other
Legal/Professional
Office expense
Repairs
Supplies
Taxes/Licenses
Travel
Meals/Entertainment
Utilities
Wages

$154,546

$ 3,063 (40%)
7,498 (25%.)
2,824
4,910 (Probe/1824)
822
1,155
230
1,049
4,731 (25%)
11,521 -(66%)
8,923
9,920 (40%)
$4,475
2,237* (40%) 1,790
3,576
20,122

$1,225
1,875
2,824
3,086
822
1,155
230
1,049
1,183
7,604
8,923
3,968
895
3,576

$l,200/mo. to Plaintiff = $14,400
3 children x $2,000/child = $ 6,000
27.

Other

16,452

13,497

28.

Total expenses

98,973

51,912

29.

Profit

55,623
4,635/mo.

X-l

102,634
8,552/mo

1995
JanuaryFebruary
March
April
May
June

$15,770
15,598
8,707
10,274
17,995
7,840
$76,184

$76,184 x 2 = $152,368

Claimed:
$98,973 divided by 12 = $8,248/mo. z 6 = $49,488
Acknowledged:
$51,912 divided by 12 = $4,426/mo. x 6 = $25,956
$76,184
-49,488
$26,696 divided by 6 = $4,449
$76,184
-25,956

$50,228 divided by 6 = $8,371

JM

78001*239
January 31, 19S5

Business Checking

America's neis&bornood banlC

Account No. 780011239

Page 1 of 2

SfiANK

4tt3f

B 00073 00053 R ShA V
Key Bank of Utah
4 KeyCorp Banx

Questions About Your Accounts?

Call Key Express

BRCCKBANK APPRAISAL SERVICE
P O BOX 579
PRICE UT 34501-0579

24 hours a day, 7 days a week:
1-800-KEY-BANK

il..!..!.,l.i,i.]im...l!ilu„I,],!iul!,!i.].„l!ii.,,l,i,i

STATEMENT PERIOD: 01/01/95 - 01/31/95

Beginning balance as at 01/01/95
Plus 6 deposit(s)

ACCOUNT NO: 780011239

34,339.10
15.770.00

Less 50 check(s) paid
Less 2 other withdrawai(s)
Ending balance as of 01/31/95

16,0*0.47
170.60
33,898.03

Deooslts
Posted Effective
Date
Date
01/03... ..01/03
01/05.... ..01/05
01/10.... ..01/10
01/17
01/17.
01/17. ..01/17
01/30. ..01/30

Serial
Number

Description

~

Customer
Customer
Customer
Customer
Customer
Customer

~

-

Deposit
Deposit
Deposit
Deposit
Deposit
Deposit

_
_
_
6 deposit(s) totaling

-

.

Amount
2,000.00
1,835.00
1,260.00
4,120.00
5,100.00
1,455.00
$15,770.00

rgg!5^Bgqs»gg»viy * y

I -12

Check No. Date

*
*

t£*

'.'.emoer -D'C

5406....01 /23
5407....01/19..5419....01/24
5420....01/23
5421 ....01/23
5423....01/12
5438....01/05
5439....01 /05
5443....01/04.
5444....01/05
5445....01/11
5446....01/11
5447....01/11
5448....Q1/13
5449....01/11
5450....01 /18
5451....01/13

Amount

~
~
~

-

Check No. Date

70.80
10.20
10.00
130.00
830.00
365.36
144.63
364.78
2,900.00
~55.00
-80.00
...17.00
..14.50
30.00
412.50
1,200.00
175.34

7-2.

5452....01/30
5453....01/27
5454....01/17

Amount
80.00
120.00
75.00

5455....01/24

57.23

5456....01/19
5457.^01/23
5458....01/24
5459....01/23
5460....01/23
5461....01/23
5462-..01/19
5463....01/19
5464....01/24
5465....01/23

200.00
288.71
469.73
97.95
1,384.89
1,511.19
115.13
117.21
100.00
200.00

5466....01/23
5467....01/20

45.00
50.25

5468....01/20

85.00

50 check(s) totaling

Check No.

Date

5469-..01 /23
5470....01/30
5471....01/24
5472....01/18
5473....01/20
5474....01/24
' 5476....01/18
5477....01/18
5478....01/18
5479.^.01/23
5480....01 /19
5482....01/24
5483....01 /24
5485....01/30
5486....01 /30
5487....01/30

Amount
190.91
251.59
27.75
.22.86
85.59
69.17
2.80O.0O
34.49
47.64
7.01
175.34
83.55
92.54
144.63
80.00
120.00
,..$16,040.47

780011229
February 2S, 1395

Business Checking

America's n«shfaorf.otxx San!?

Page 1 o( 2

Ac^unt No. 780011239

ism
S

Questions Aiout Year Accounts?
Cat! Key Exprecs
24 tew* u day, 7 *ia\s a week:
1-8Ut).Z?:-B&NK

CC073 00054 R EM B1

Key 3an* of Utan

BRCCK3ANK APPRAISAL SERVICE
P O BOX 579
PRICE UT 84501-0579

A KeyCorp SariK

Ii.,i.,i,i!.!.i.il.M,niIl!. m !.i.i...!!.l..!mI!,i,u!.!.]

STATEMENT ?P*iCD: 02/01/95 - 02/23/95

ACCOUNT NO.. 780011239

Beginning balance as of 02/01/95
P\u& 5 deposit(s)

$3,898.03
15,598.67

Less 49 cneck(s) paid
Lass 2 other withdrawal(s)
Less service charges/fees
..
Ending balance as of 02/28/95

12,510.36
170.60
..10.80
....$6,304.44

TDeposaisTand OthenCreditsi
Deposits
Posted Effective
Date
Date
02/06
02/06
02/09
02/09
02/10
02/10
02/17
02/17
02/22
02/22

0....02/22
5475....02/09
• 5481 ....02/02
• 5488....02/13
5489....02/03
5490....02/16
5491 ....02/08
5492....02/06
5493....02/07
5494....02/02
5495....02/C6
5496....02/22
5497....02/06
5498....02/09
5499....02/15
5500....02/28
• 55Q2....G2/21

<£>..._.

Serial
Number

~

Description
Customer Deposit...
Customer Deposit...
Customer Deposit...
Customer Deposit...
Customer Deposit.
5 deposit(s) totaling.

.CiOOJ^/
235150
60.00
100.00
401.48
186.25
695.85
211.49
95.18
„...32.00
175.34
60.00
58.00
1.200.00
554.22
221.28
200.00

T-3

5503^.02/21
5504....02/23
5505....02/21
5506....02/21
• 5508^.02/27
• 5510.^02/22
5511....02/27
5512....02/23
5513....02/28
5514....02/28
• 5517....02/22
5518....02/23
* 5521 ....02/14
5522....02/15
5523....02/09
5524....Q2/13
5525^02/13
49 cneck(s)

164.00
298.38
41.53
221.89
.210.50
200.00
45.00
100.00
76.75
128.85
3.24
238.10
144.80
75.00
.230.00
780.04
30.00
totaling

Amount
1,596.67
3,499.00
930.00
2,473.00
1,995.00
,.515,598.57

5526.. .02/22.
5527.. ,02/14.
5528.. .02/10.
5529..,,02/14.
5530. ,.02/27.
5531. ,.02/21 .
• 5533.....02/21.
• 5535..,,02/22.
5536.....02/21.
5537..,,02/22.
5538...,02/22.
5539...,.02/22.
5540.. .02/22.
5541.....02/24.
5542.. .02/28.

60.00
52.00
.....400.00
,...355.22
10.00
176.48
™171.35
770.00
,...176.43
...JJ81.34
,1.700.00
..,.233.55
50.00
....195.27
....250.00
...$12,510.36

tilUliitliJ

m

780011239
March 31, 1995

Business Checking

America's neighborhood banlC

Account No. 780011239

iO-ir

Page 1 of 2

iBANK

Tins
8

Key Bank of Utah
4 KeyCorp dank

00078

00045 R EM B1

Questions About Your Accounts?
Ca// Kay Express
24 hours a day, 7 days a week:
1-800-KEY-BANK

BROCKBANK APPRAISAL SERVICE
P O BOX 579
PRICE UT 84501-0579

li..!..l..!.l.i.li......ilil....!.!.I...II.I..!.i.!l.l...i.l,l

STATEMENT PERIOD* 03/01/95 - 03/31/95

ACCOUNT NO

Beginning balance as of 03/01/95
Plus 5 deposit(s)

©

$6,804.44
8,707.36

780011239

Less 40 checks) paid
Less 3 other withdrawal(s)
Less service charges/fees
Ending balance as of 03/31/95

10,653.37
195.60
5.58
$4,657.25

Deposits
Posted Effective
Date
Date
03/03
03/03
03/10
03/10
03/17
03/17
03/27
03/27
03/30
03/30

Seriai
Number

.

Description
Customer Deposit
Customer Deposit
Customer Deposit
Customer Deposit
Customer Deposit

..
_
..

5 deposits) totaling

„
.

Amount
2,191.41*^
-....2,125.00^
......1,847.00^
1,253.95
1,290.00^
58,707.36

V
^

Check No.

Date

5501 ....03/07
• 5507....03/06
• 5509....03/01
- 5516....03/01

• 5520....03/06

Memoer e DIC

Date

5553....03/20
5554....03/21
5556....03/21
5557....03/21
5558....03/24

..31.00*^
37.83'
25.68^
100,00"/

92.74*;

Amount
47.33
129.06
205.20
208.23
100.00

150.00^
S^OO.OO^
_22.20

5562.^.03/23

166.22

5563....03/24
5564....03/24

239.23
45.00

5546....03/03

882.00

' 5570....03/24

26.67

5547....03/21
5548....03/27
5549....03/21
5550....Q3/2Q
5551 ...03/20

76.85
6.19
115.38
.200.00
198.03

5571....03/21

200.00

5572....03/20

26.87

- 5543....03/02
5544....03/02
5545....03/03

&

Check No.

Amount

5573....03/13
1,200.00
5574....03/16
554.22
5575....03/14
563.69
40 check(s) totaling

J-H

Check No. Date
5576....03/15
5577....03/17
5578....03/15
5579....03/16
5580....03/21
5581 ...03/23
5532...03/17
5583...03/28
5584....03/30
5585^.03/30.
5586....03/31
5587...03/31

Amount
60.00
176.48
26.00
15.00
32.00
176.00
909.64
220.00
...79.76
237.49
31.38
40.00
-510,553.37

America's neighbornooa baniC

Business Checking

73CQV229
May 31% 1S95

Account No. 780011229

Page / of 2

JO-T
SANK

B 00073 CC079 R EM V1

Key Bank of Utah
A KeyCcro BanK

Questions About Your Accounts?

Call Key Express

BROCKBANK APPRAISAL SERVICE
P O BOX 579
PRICE UT 84501-0579

24 hours a day, 7 days a week:
1-800-KEY-BANK
*T

l!i.lMi„!,I,!,ll,un.IIlI,„,liI.I„iII,] ll I,„II,lniI 1 |,|

t

0

& - -

)
->Q

.- I

r'

STATEMENT »ERIC0: 05/01/95 - 05/31/95

ACCOUNT NO

Beginning balance as of 05/01/95
Pius 12 deposit!s)

S5.813.92
17 995.00

730011239

Less 67 cneck(s) paid
Less 3 other withdrawal* s)
Less service cnarges/fees
Ending balance as of 05/31/95

............

18,235.43
195.63
5.7C
...55,322.11

Deposits ^fid XJther C>6<flts
Deposits
Posted Effective
Date
Date
05/01
95/05
05/03
95/05
05/03
95/05
05/05
95/05
05/08
95/05
05/08
95/05
05/12
95/G5..„
05/15
95/05
05/19
95/QS
05/22
95/05
05/23
95/05
05/26
95/05

Serial
Number

Description
Customer Deposit
Customer Deposit
Customer Deposit
Customer Deposit
Customer Deoosit
Customer Deposit
Customer Deposit
Customer Deposit
Customer Deposit
Customer Deposit
Customer Deposit
Customer Deposit

&
_

Checks Pakf
Check No.

Date

0....05/12
5515.-05/05
5552.-05/03
5596.-05/04
5597....05/08
5598....05/03
5599....05/01
5601 ....05/02
5602....05/03
5603....05/02

f=>-

y

V

„

—
„

12 deposit(s) totaling

l y

Amount
..4,828.CC
800.00
600.CQ
300.0
_
„
..690.00
550.00 * ^
6.112.00^
1,945.00 {/
600.00
395.00^"
825.00^
350.00^
$17,995.00

Wk&^4&&^^
Check No.

Amount
349.74 .,
23.70*7'
300.00 J
165.11
61.75
16.30
200.00
68.75
481.08
49.09

Date

5604....05/02
5605....05/02
5606....05/02
5607....05/01
5608....05/05
5609....05/11
5610....G5/Q2
5611....05/03
5612....05/01
• 5614....05/01

J-*

Amount
438.67
418.79
150.36
149.60
86.75
99.00
100.00
144.95
40.66
18.00

Check No.

Date

Amount

5615....05/02
5616.-05/02
5617.^05/02
5618_05/02

35.00
37.45
24 43
237.00

* 5621.-05/01
- 5633—05/04

34.50
37.23

5634.-05/01

1,564.00

5635.-05/03
5636.-05/02
5637.-05/05

697.50
353.87
80.00

780011239
June 3Qf 1995

Business Checking

America's neighborhood ban£

Page / of 2

Account No. 780011239

SBANK

17S57

B 00078 00031 REM B1
Key Bank of Utah
A KeyCorp Bank

Questions About Your Accounts?
Cail Key Express
24 hours a day, 7 days a week:
1-8Q0-KEY-BANK

BROCKBANK APPRAISAL SERVICE
P O BOX 579
PRICE UT 84501-0579

!I..!.«l..l.l.l.Il...«.«!llI..i.!.i.i...ll.i„i„.!l,i.,.].!.i

STATEMENT PERIOD 06/01/95 - 06/30/95

ACCOUNT NO

780011239

p^^g^sj^ygg^g
Beginning balance as of 06/01/95
Plus 6 deposit(s)

$5,322.11
7,840.00

Less 25 checks) paid
Less 3 other withdrawal(s)
Less service charges/fees
Ending balance as of 06/30/95

6,510.78
195.60
1.86
$6,453.37

Deposits
Posted Effective
Date
Date
06/02
95/06
06/07
95/06
06/14
95/06
06/21
95/06
06/23
95/06
06/28
95/06.....

Serial
Number
....

Description
Customer Deposit
Customer Deposit
Customer Deposit
Customer Deposit
Customer Deposit
..Customer Deposit.

-

_

~

..

6 deposrt(s) totaling.

Check No. Date
5674....06/02._
5676....06/05
..
5677....06/05
5678....06/16
5679....06/09
5680....06/08 .
5681 ....06/08
5682....06/12
5683^.06/22

tsr

Mtmoer F01C

100.00
250.00
40.00
60.00
10.00
99.62
39.00
207.73
.200.00

J-t

5684.^06/30
247.87
5685....06/23
204.50
5686....06/23
300.00
5687.^.06/29
2t581.54
5688.^.06/22
315.70
5689....06/26
100.00
569C..06/26
200.00
5691^.06/30
180.04
5694....06/15
82.00
25 check(s) totaling

5695....06/14
5696....06/16
5697....06/20
5698.^06/21
5699.^.06/27
5700.^.06/27
5701^.06/26

Amount
365.00*^^
440.00;/
650.00 i X '
1.000.00*"
4,925.00 * ^
460.00
.$7,340.00

Amount
328.19
286.60
40.00
40.00
100.00
40.00
457.99
,..$6,510.78

SCHEDULE C 5
(Form 1040)

p r o m or LOSS r r o m DUbine~s

!

(Sole Proprietorship)

f

> Partnership, Joint Ventures, Etc, Must File Foi .» 1065.
• Attach to Form 1040 or Form 1041. • See Instructions for Schedule C (Form 1040),

Deoartment cf the Treasury
Internal Revenue Service

Narre of propnetor
JAMES L: BR0CX3ANK
A Principal business or profession, inducing product or service (see instructions)
APPRAISAL S E R V I C E
C 3usiness name
BROCKBANK A P P R A I S A L
E

Business address (including suite or room no.) •
Cty, town or post office, state, and ZIP code

F

Accounting method:

(1)|X|Casn

33 E .
PRZCE

100 N •
UTAH

(2) (J Accrual

1992
AtUCftlRMI
/*n
ScQuancaNo. U o

Social security no. (SSN)
528 7 0 1522
B Pnnapai business ccca
(from page 2) > 5 3 1 2
0 Employer ID no. (NotSSN)
87-0417745

34501

(3) ( j Other (specify) • _

Lower of cost
— Other (attach
G Methodfs) used to
Does not apply (if
value closing .nventory: (1) [X] Cost
(2) [ j or market
(3) [ J explanation)
(4) (Jcnecxed, skip line H)
H Was there any change in determining quantities, costs, or valuations between opening and closing inventory? II "Yes." attach exolan.
I Did you "matenaily parscoate" in tne operation of this business dunng 1992? If "No," see cage C-2 for UrrntaLcns on losses . . . .
J Was this business in ooeration at me end of 1992?
K How many months was ins business in operation dunng 1S92?
L If this is the first Schecule C filed *or this business, check he r e

Part i

t

*.

Aovemsing
3ad debts from sales or
services (see page C-3)
Car and truck expenses
(see pace C-3 — also attach
Form 4552)
Commissions and fees

9
10

11
12
13

Oeoleuon

Deprecation ana secsan 179
expense deduction (not included
in Pan III) (see page C-3)
Employee benefit programs
(other than on line 19)

14
15

Insurance (ether than health)

16

• j
• 1 |

1.630

3

21

9

23 Taxes and licenses
24 Travel, meals, and entertainment:
a Travel

6,261

10
11
12

b Meals and
entertainment . .
c Enter 20% of line
24b subject to

3 , 179

13

limitations (see

14

1

l 15

interest:
16a

b Other

16b

Office exoense

17
18

19

Pension and profit-sharing plans .

19

20

Rent or lease (see page C-4):

Legal and professional services . .

a Vehicles, machinery, & equipment

21

Repairs and maintenance

22 Supplies (not included in Pan III)

a Mortgage (paid tc banks, e t c ) . . .
17
18

X I
1

Income

Gross receipts or sales. Caution: If this income was reported to vou on Form W - 2 and the "Statutory
_ I
employee' oox on that form was cnecked, see page C - 2 and checx here
• [j
Returns and allowances
Subtract \me 2 from line 1
.'
Cost of gooes sold (from line 40 on page 2)
.
Gross profit. Subtract line 4 from line 3
6 Other income, including -ederai and state gasoline or fuel tax credit or refund (see cage C-2)
• i
7 Gross Income. Add Jines 5 and 6
Part II
E x D e n s e s 'Caution: Do not enter exoenses for Business use of vour home on iines 8-27 Insteac see line 30.)
8

Yea I No

Sif *t

609
200 I
1,374 1

130,452
130.45;
1,644
10.432
1,823

24a

8,773

1,132

CONTRACT LABO
PROF. DEV.
DUES & FEES
BANK CHARGES

27b Total other exoenses .
20b i
b Other business orooenv
28 Total expenses before expenses for business use of home. Add lines 8 through 27b in columns

4 ,530
4^861 I
14,384

992

9,179
1,347
1,036
43

2,500
6,000

>

28

29 Tentative profit (loss). Subtract line 28 fromfine7

29

30 Exoenses for business use of your home. Anach Form 8829
31 Net profit or (loss). Subtract line 30 fromfine29. If a profit, enter here and on Form 1040. line 12. Also
enter the net profit on Scnedule SS, line 2 (statutory employees, see page C-5). If a loss, you MUST go

30

on to line 32 (fiducanes. see page C-5)

45;

5,662

POSTAGE

-•

20a

130

22
23

page C-4;
24d
d Subtract une 24c from line 24b
25
125 Utilities
,
26
26 Wages (less jobs credit)
27a Other expenses (list type and amount):

1

130.452

I 31

12,602
80.907
49,545

49.545 I

..
_,
_
,
_ „, i 22a M AH investment is at nsx.
32 II vou have a loss, you MUST check the box that describes your investment in this activity (see page C-5) > _ H ^
J
J
'
32b | J Some investment is not at risk.
' If you checked 32a, enter the loss on Form 1040. line 12. and Schedule SE. line 2 (statutory employees,
see paae C-5). If vou checked 32b. you MUST anach Form 6198.
Schedule C (Form 1040) 1992
For Paperwork Reduction Act Notes, MmmForm KMOlnssuctians.
M774

Cooyngnt Form* (Software Only) -

1992 U * « r Syattms. KaysvtUc. UT 84037 S0092S

i*~\

SCHEDULE E

g

Supplemental Income and i -^ss

i

(Form 1040)

(Frorr.

Department of m e Treasury
Internal R e v e n u e Service
Narr.e(s) s h o w n o n return

JAMES

Pan i

L.

AND PENNY

OM8N0. 1545-007;
cal real estate, royalties, partnerships, estates, t
., REMIGs, etc)
1992
• Attach to Form 1040 or Form 1041.
Atttcnmont * ~
• See instructions for Schedule E (Form 1040).
S«ou«ncaNo. l O
Your social security numoer
BROCKBANK
5 2 8 7 0 1522

Income or Loss From Rental Real Estate and Royalties Note: Report income ana exoenses from me rental of personal
property on Schedule C or C-E2. Report farm rental income or loss from Form 4835 on page 2. line £3.

1 I Show the Kind and location of e a c n rental real e s t a t e o r o o e r t v :

•
1 Yes i No"~
2 For eacn rental real estate
property listed on line i. did you
J
or your family use it for personal
A
1X
1
purposes for more than the
greater of 14 days cr 10% of me
B
J
total days rented at fair rental
1 x
value dunng the tax year? (See
1
page E-i of the insrjeions.)
1 ""
C
Properties
j
Totals
B
I
c
1
(Add colijmns A. 3. anc "
6,483l
I
6 . OOOi
i 3 I
2 2 ,250!
1
1
1 4 |
0!
J

RENTAL APARTMENTS
A
2_45 NORTH. 2ND ..EAST PRICE
RENTAL APARTMENTS
8
4 8 EAST__lQP__NqRTH PRICE
RENTAL
APARTMENTS
c
3 8 EAST 1 0 0 NORTH PRICE
j
___
I
A
|
Income:
2 i
I 3 I
9,767)
I
4
I 4 |
| i
Expenses:
5 I
156
1
6 Auto and travel ( s e e page E - 2 )
[ s I
280I
I
7 Cleaning and maintenance
7 |
210I
I
8C
I a |
I
i
9 i
I 3 I
220i
I
10 i..aqal and oiner professional tees
io 1
4 01
I
« 1
!
i
12 b/•engage interest paid to banks.
e
! 12
12 C
! 13 I
2 3 6t
!
' u )
2 ,354)
1
15 I
3 . 7 4 3!
1
16 1
16 T
1 1
17 1
17 I
2 r 7491
i~~
18 CJtherOist)*
I
1 1
1
RETURNS & ALLOWANCE
1
5 2 01
SERVICE CHARGES
3 81
1
18
YARD WORK
701
I

75!
278!

1

I

I

"

192!
i
1

1
1
I

3141
I
1

1,4471
I
577!

20 0 epreaation expense or depletion
(a
21 Total expenses. Add lines 19 and 20 .
22 Ircome or (loss) from rental real
e-staie or royalty properties.
S LOtract line 21 from line 3 (rents)
Ol- !ine 4 (royalties). If me result is
a (loss), see page E-2 to find out
if

11,1161

20
21

2 , 604
13.720!

22 I

-3 ,953!

I

" I

J

1 12

1
\
1

1 , 5761
1
j

J_J
l r 0911

1

"" 1

i

i

237!
38!
3 61

1
I

|
1

II

1

4 , 0211

1

727!
4 , 7481

m
4 - - : . '•-:«•

mm

1

1

I I

0

IS-1

1

1

1

19 A

1

I

|

1
19

|-:-'V!!

50

llii

1

i^-M .-.it.:

1,890

1

! 20
fefc^l

782
2.6721

1

1.735!

I 19

17r027
4

113

? •'.*•£' 1

3 . 3 2Sl

i

23 0 Bd'jcnble rental real estate loss.
C autlon: Your rental real estate
to ss on line 22 may be limited. See

P«age E-3 to find out if you must
23 I f
)\
3,9531
fil
24 In come. Add positive amounts shown-on One 22. Do not include ariy losses

pi
\

)lr

25 Lcasses. Add royalty losses from line 22 and rental real estate iosse*i from line 23. Enter the total
lo
26* Tc)tal rental real estate and royalty income or (loss). Combine lines 24 and 25. Enter the result here.
If Parts II, III, and IV and line 39 on page 2 do not apply to you, also enter this amount on Form 1040,
lir
For Paperwork Atducsoa Act Notice, s o * Form 1040 tramictiona.
M774

Copyngn t Forms (Softwaro Only) - 1992 User Systems, Kaysv.Ua. UT 84037 S0092S

k-2.

I
I 24 1
1

7T~
26 J

5,063
3,9531

1,110Schedule E (Form 1040)

)

SCHEDULE C #
(Form 1040)

HroTit or

i

Deoanment of the Treasury
Internal Revenue Service

L.OSS

r r o m ousinfe.^

V^MO »NO. 1 > » 0 - \ A ^ *

(Sole Proprietorship)
•• Partnerships, Joint ventures, etc^ must file Fori.. .065.
• Attach to Form 1040 or Form 1041. • See Instructions for Schedule C (Form 1040).

1993
S«ou«nca No. U«7

Name ot propnetor

Social security no. (SSN)

J A K E S L . 'BROCKS ANX
A Principal business or profession. inducing prcauct or service (see instrucjans)

528 7 0
1522
S Principal business ccca
(see page C-6) • 5 5 1 2
0 Employer 10 no. (EN), If any

APPRAISAL SERVICE
C Business name. If no separate business name, leave blanx.

BROCKBANK A P P R A I S A L

87-0417745

E Business address (including suite or room no.) •
City, town or post office, state, ana ZIP code
F Accounting method:
(1) (X} Cash
G Method(s) used to
value closing inventory: (1) [ j Cost

3 8 E . 1 0 0 N.
P R I C E UT 8 4 5 0 1

(2) [ j Accrual

(3) [J Other (specify)

, Lower of cost
(2) [J or market

— Other (attach
(3) [J explanation)

Does not apply (If
(4).53
Bgcnecxed, skip line H)
H Was there any change in determining quantities, costs, or valuations between opening and closing inventory? if "Yes," attach
explanation
I Did you "matenaiiy parncpate" in the operation of this business dunng 1993? If "No,' see page C-2 tor limit on icsses
J If vou started "or accuired this business dunna 1993. check here

Part

Yes I

IX
• I

Income

Gross receipts or sales. Caution: If this income was reported to you on Form w - 2 and the "Statutory
128,140
employee'* box on that torm was checked, see page C-2 and check here
• M i 1
2 Returns and allowances
I 2 I
3 Subtract line 2 from line 1
128,140
I 3 I
1 4
4 Cost of goods sold (from line 40 on page 2)
1S
5 Gross profit Subtract line 4 from line 3
123,140
6 Other income, including Federal and state gasoline or fuel tax credit or refund (see page C-2)
1 S I
7 Gross Income. Add lines 5 and S
:. • ; 7 1
128,140
Part II
E x D e n s e s . Caution: Do not enter expenses for business use of your home on lines 8-27. Instead, see line 30.
1,380
19
19 Pension and profit-sharing plans .
8 Advertising
20
Rent
or
lease
(see
page
C-4):
Bad debts from sales or
a Vehicles, machinery, & equipment. 20a
services (see page C-3)
b Other business property
20b
6 , 000
10 Car and truck expenses
10
21
8
,
1
1
7
21
Repairs
and
maintenance
1,267
(see page C-3)
22
Supplies
(not
included
in
Part
III)
.
8 , 111
11
11 Commissions and fees .
23
12
23
Taxes
and
licenses
3
,020
12 Depletion
24 Travel, meals, and entertainment:
•U$tUiiU<
13 Depreciation and secnon 179
24a
9,603
a Travel
expense deduction (not included
13
1,595
in Pan II!) (see page C-3)
b Meals and
5,802
entertainment ..
14 Employee benefit programs
c Enter 20% of line
14
(other than on line 19)
24b subject to
15
15 Insurance (other than health)
686
limitations (see
page C-4)
1,160
16 interest:
iwwm
d Subtract line 24c from line 24b . . . 24d
4,642
a Mortgage (paid to banks, e t c ) . . , 16a
16b
25
1
,
3
2
2
25
Utilities
b Other
2,956
26
26 Wages (less joos credit)
13,063
17 Legal and professional
17
220
27 Other expenses (from line 46 on
services
27
oaae 2)
18
18 Office exoense
1,253
27,342
28 Total expenses before expenses for business use of home. Add lines 8 througn 27b in columns
29 Tentaave profit (loss). Subtract line 28 from line 7
30 Expenses for business use of your home. Attach Form 8829

•

31 Net profit or (loss). Subtract line 30 from One 29.
• If a profit, enter on Form 1040, line 12, and ALSO on Schedule SE, line 2 (statutory employees,
see page C-5). Fiduciaries, enter on Form 1041, line 3.
• If a loss, you MUST go on to line 32. .
32 It you have a loss, check the box that describes your investment in this activity (see page C-5).
• If you checked 32a. enter the loss on Form 1040, line 12. and ALSO on Schedule SE, line 2
(statutory employees, see page C-5). Fiduciaries, enter on Form 1041, line 3,
• If you checked 32b, you MUST attach Form 6198.
For Paperwork Rmtuctton Act N o t e , smmForm 104Q Instructions.
M774

Copyngnt Form* (Sottw*r» Only) - 1993 Lisor Systtms, SCaysvill*. UT «4037 10393J

L-\

32a M All investment is at risk.
32b |J Some investment is not
at risk.
Schedule C (Form 1040) 1993

# 1

BROCK^

'K 528 70 1522

CN00551

Scfttdul« C (Form 10*0) 1993

Part III
33

P*0» 2

Cost of Goods Sold (see page c-5)

Inventory at beginning of year. If different from last year's dosing inventory, attach explananuon

33
34
35
36
37
38
39

40

Cost of goods sold. Subtract line 39 from line 38. Enter The result here and on page i line 4

Part IV

40

Information o n Y o u r V e h i c l e , Complete this pan ONLY it ycu are claiming car or truck expenses on
Bne 10 and are not required to file Form 4552 for this business.

41

When diC you place your vehicle in service for business ourposes? (month, day, year) •_

42

Of the total number of miles you drove your vehicle dunng 1993, enter the number of miles you used your vercde for

a Business

b Commuting

c Other

43

Oo you (or your spouse) have another venicie available for personal use?

0 Yes

Q No

44

Was your vehicle available for use dunng off-duty hours?

Q Yes

Q No

45a Oo you have evidence to support your deduction?
b If "Yes." is the evidence written?

Part V

No

riYes n No

Other Expenses. List below business expenses not included on lines 3-36 or line 30.
1-759

POSTAGE
CONTRACT LABOR

12,601

PROFESSIONAL DEVELOPMENT

1,250

DUES AND FEES

2.551

BANK CHARGES

583

BUSINESS PROMOTION

975
7,618

STATEMENT # 1

46
H7T4

Capyn9ntForm»<So<twar«Only)- tg93 USM SysMiM, K*»s*>li«. UT *40J7 L0393J

L-Z

27.342

SCHEDULE E $ i
(Form 1040)
(From rental real estate, royalties, partners**
1993
S corporations, estates, trusts, REMlCs, ett^.
Oeoanment of the Treasury
Attachment .4*3
Internal Revenue Service
• Attach to Form 1040 or Form 1041.
• See Instructions for Schedule E (Form 1040). S«ou«nc*No. l O
Your social security nuraoer
Name(s) shown on return
JAMES L . AND PENNY BROCKBANK
528 7 0 1522
»art I Income or Loss From Rental Real Estate and Royalties Note: Report income & exceases from your business of renting
personal property on Schedule C orC-EZ. (see oace E-1). Report farm rental income or loss from Form 4835 on page 2, line 23.
1 i Show the kind and location of each rental real estate orooerty:
lYesI No
2 For each rental real as'ate
property listed on lire :, did you
RENTAL APARTMENTS
A
or your tarrniy use it 'c:persemal
A
2 4 5 N . 2 0 0 E . P R I C E UT
X
purposes for more trajithe
RENTAL
APARTMENTS
greater ot 14 days or- 0% of the
B
4 8 E . 1 0 0 N . P R I C E UT
B
total days rented at !au• rentai
X
value dunng trie tax .e ar? (<See
RENTAL
APARTMENTS
c
page E-1.)
3 8 E . 1 0 0 N . P R I C E UT
C
X

Income:

A
6, 017!

I

3
4 Royalties received

3 I
1 4 !

Expenses:

I

51

2271

6 Auto and travel (see page E-2)
7
8
9
10 ueqal and other professional fees

[ s 1

2701
8021

12 Mortgage interest paid to banks.
13
14
1S
16
17
18 Other (ten •

RETURNS & ALLOWANCE
GARBAGE HAULING
YARD MAINTENANCE
BANK CHARGES

22 Income or (loss) from rental real
estate or royalty properties.
Subtract line 21 fromfine3 (rents)
or line 4 (royalties). If the result is
a (loss), see page E-2 to find out

23 Ceaucnbie rental real estate loss.
Caution: Your rental real estate
loss on line 22 may be limited. See
page E-3 to find out if you must

6 , 3 4 01

1

6 ,0001

931
601
1
3 9 21 1
I I
2501

l

I I

12 I
13 I
14 I

I I
656I
I

Totals
(Add columns A. 8. and <
2)

' 3 I

1

•

1 8 . 3 571
0!

4 |

1
1

1

2501

I I
,
I

1 '
I

I

!
12 1

is I

1,4271

1

16
17

1
5.3531

1
1

5201
5 4 01

1
1

loot
381
1

i
1
1

18

2^821
13 . 0 0 4

1

-6,987

6 . 9 8 71

i
1

1,4251
1

i
1

I

I

!

!

I

i

1

f
1
1

1,363
1

1
1

1801
501

1
1

1 1
I I

1

1

1

1,6751

19

17,731

782
6 6551

727!
2 ,4021

20

4,330

-315

3,598

38 l

1

1I

315

i

1 )If

I I

>
24

25 Losses, Add royalty tosses from line 22 and rental real estate losses from tine 23. Enter the total
26 Total rental real estate and royalty income or (loss). Combine lines 24 and 25. Enter mc result here.
If Pans II. Ill, and IV and line 39 on page 2 do not apoly to you. also enter mis amount on Form 1040.
line 18. Otherwise, include this amount in trie total on line 40 on oaee 2
For Paperworfc Reduction Act Nate*. M V F O O B I044tasttttctons.
Copyngftt Forms <Scf«w«ro Only) - 1993 U M T Syswnu. K*y*vilJ«. UT «4037 L0393J

L-±

0

406

5,8731

10,1331

23 !(

1, 3 0 1
1,06^
676

24

H774

|
i

I I

11 1

22

C

1

|

I 20
21 Total expenses. Add Ones 19 and 20 . [21 I

|

i " " ["""

10 I

20 Depreciation expense or depletion

Properties
B

1
1
I I
2 5 01
1

7 1
8 |
9 1

19

19

1
!
I I

1

i 2S If

3,593
7 r 3 0 21

)

-3,704
I 26 1
Schedule £ (Form 1040) 1993

(Fcrm 1040)

(Sole Proprietorship)
Partnerships,
Joint
ventures, «tc. must file Fen
-*.
Deoarment of the Treasury
Att*CANi«flt A * *
• Attacn to Form 1040 or Form 1041. • S M Instructions for Scftedui* C (Form 1040).
Internal Revenue Service
Name cr prcpneicr
Social security no. (SSN)
JAMES L . B R 0 C K 3 A N K
Pnr.csaj business cr protession, incaicxng procuc: or servica (see page C-1)
3 rnnapai business coca
(see pace C-6) > **1 ?
APPRAISAL SERVICE
w i T any
C susuiess name, if no separate business name, leave btanx.
0 Employer ID no, (E1N),»
3R0CK3ANK A P P R A I S A L
87-0417745
E susiness address (inciucing suite or room no.) •
5 9 0 E A S T 1 0 0 NORTH
Cr^awn or sostofflca, sate, ana 21? code
P R X C E DT
84501
F Accounting method:
(2) (J Accrual
(1)^Casn
(3) (J Cther (soecrfy) • _

1994

G Metr.od(s) used to
vaiua cosing inventory: (1)Q Cost

Lower of cost
(2) [ j or market

— Other (anach
(3) Q exolanaaon)

-.Does net apply (if
(4) gjenecxed, skipfineH)
H Was tnere any change in determining qaannces, costs, or vaiuaoons between opening and ciosing inventory? if '^as," attach
axc:anancn
I C:c you "maxenaUy paracsate,• in the ooeraoon of this business cunng 1S34? It -No," see cage C-2 for Omit on .
J if vcu startec cr accuired this business dunnc *994. checx r*ere

Part !

Yes! No

• ! i

inccme

1 Cress racaiots or sales. Caution: It tha inccme was reported to you on rcrm W-2 and the "Saanory
emc:cveeu box on that form was chacxed, see cage C-2 and check here

1

• Q

154 ,595
1

i5*,596 1
1
154 .596 t
1
154 .596 »

4

Part II

E x c e n s e s , Enter exoensas for business use of vour home onrv on line CO.
3
3 ,062 I
19 Pension and profit-snanng plans . 19
23 Rant or lease (see page C-4):
nt
•
9 sac casts from sales or
9
a Vehicles, machinery, & equipment. 20a
20b
Q Csr Jine Tunc zxn&r\*£*i
10
21
7,498
21 Repairs and maintenance; .
11
2,824 I
22 Suppoes (not induced in Part III) . 22
12
23
I
24 Travei, meais, and entertainment
12 Qecrecason and secron 179
24a
exoense dacucson (not included
13
4,910
b Meals and
"*t

14

Emoioyee oenefit programs

1S insurance (other than health)....
16 Interest:
a Mortgage (paid to banks, e t c ) . . .
17

23
29
30

14
15

822 t

entertainment . .
e Enter 50% of line
24b subject to

*

.

9,920

4,475

ftmfafmns faAA

16a
16b

31 Net profit or (loss). Subtract line 30 from One 23. ;
• If a profit, enter on Fonn 104C, Una 12, and ALSO on Schedule SS, line 2 (statutory employees,
see cage C-5). Estates and trusts, enter on Fonn 1041, One 3.
• If a loss, you MUST go on to line 32.
32 If ycu have a toss, checx the box tftax desenbes your investment in this accvity (see page C-5).

31

• (f you checked 32a, enter the loss on Form 1040, lln* 12. and ALSO on Scneduie SE, fine 2
. (statutory emoloyeea, see page C-5), Estates and truss, enter on Form 1041, line 3.
• 'f vou checked 32b. vcu MUST attach Fonn 6198,
^ ^

22b

Foe Piofwm* Rmaucaon Act H o c * , mmm Form 1040 k
Capyngnt f orma (Softwv Only) - t e e * Us«r Syxmms, Kaysvill*. UT SAC27 LflSfrU

m-t

I
4.731 1
11.521 1
8.923 1

I

page C-*)
2,238
d Subtract line 24c I romfine24b . . . 24d
25
1
1,155 1
25 Utififies
26
23
Wages
(less
employment
crecits).
Legal and professional
17
230
27 Other expenses (fromfine48 on
I 18 1
27
1,049 1
Total axpensea before exoenses for business use of home. Add lines a through 27 in columns
• I 2S I
I 29 |
Tentative profit (loss). Subtract line 23fromfine7
30
Excenses fcr business use of your heme, Aaacn Form 8823

H77*

I

2,237
3.516 1
20.122 1
16.452
98.973 I
55.623 I

0 I
55,623-

All investment is at nsk.
Some investment is not
ax nsk.
Schedule C (Form 1040) 1SS4

32a

Scn«*iil«C(FormiOA01 l9»*tE

Part II!
- 1

1

c;?£

BROCXr

TO

1522

C700719

-'

Cost of Goods Sold (see-page c-5)

inventory ax beginning of year, It efferentfromlast year's dosing inventory, asacii axolananoon
34

34

Purchases less cost of ifcms withdrawn tar personai use

OS

Cast of labor. Do not include salary paid to ycursetf

36

Maranais and supplies

37

Other c e s s

38

Add lines 3 3 through 37

39

Inventory at and of year

40

Cost of coocsaold. Subtract line 33 from fine 23. enter tr.e result *ere and on pace i. line .

Part IV

41

3S

•.

36
37
38
39
40

Information On Your V e h i c l e , Complete this sart ONLYrfycu are cuurnng car or truck axoenses en
fine -10 and are rot required to file Form 4562 for this ousiness. See the instrucionstarOne 13 on page
C-3 to find out i you must Ufa.
—

When did you place your vehicle in servicetarbusiness purposes? (month, day. year) •_
Cf the total number of mies you drove your vend* dunng .594. enter the numoer of mues you used your vehide tan

42

43

c Cther

srnrnuting

a Business

Cc you (cr your spouse) have another verucia available for oersonal use?

*4

Was vour venida avaiable for use during off-duty hours?

45a Do you have evidenca to support your deducson?
5 it "Yes." is the evidence wntten7
Part V

QY«

0 *°

QY«

Quo

QYes
ft Yes

Quo
n NO

O t h e r E x p e n s e s - Ust be*ow busmess expenses not included on lines 3-2S or line 30.

1,935

•POSmAGS
PA>nr

54 C

CHARGES

2.024

PPO^SSTONAL DEVELOPMENT

2.030
5,500

irrrT ^ P H O N E

4,373

PHOTO DEVELOPMENT

&

46

Total other expenses. Enter here and on oaoe i , fine 2 7

M774

i*-2.

16.452

(Form 1040)
Deo3nmenc of tha Treasury
internal Revenue Service
Name cr oropneior

. (Sole Proprietorship)
1994
partnerships. Joint ventures, oic- must tile Pot
~S.
Att&enmwit M A
S«au«ncaN«. Uir
> Attach to Form 1040 or Form 1041. • See Instructions for Scaedule C (Form :04Q%
SocUl secunty no. (SSN)

JAMES L. BROCKS ANX

5?9 7 9

r^ncsai business or profession, incucing procua or service (see caga C-i)

;522,

3 rnncpaj ousiness coca
(see oageC-51 > ^Rfld
2 Employer ID no. (EiN), .1 any
37-0417745

CONVZNIENCS S T O R E
C Business name, tf no separata business name, .eave Olanx.

BRZZZ EXPRESS KA5T
E Business adcrass (inducing suae or room no.) • 4 3 0 S O U T H C A R 5 C N
Cr/, town or post office, state, and ZIP coda
P R I C E UT
84 5 0 1
Accounting method:
(1) g£ Casn
(2) |J Accrual
P)UCt^er(specrfy) •_

Ctrser (attacn
G Metnod(s) used to
Lower otccst
—.Does-.eraser/ (ff
(3) |J axcianaoon)
vaiueciosing inventory: (1) £3 Cast
(2}\jQtmafKai
( 4 ) [Jcrjecxac, sxio line H)
H Was there any change in determining quantises, costs, or valuations between csening ana dosing tnvemcry? ;? ^as," attach
axc:ananon
! CIc you "matanaily parccpatBM In the cperaccn of this business dunng :S34? if "Nc." see saga C-2 tor 'imrt en
J If vcu stan8d cr acquired tha business cunnc 1994. checx ^.era

Pan

8 Acverosing
sac caots from sales or
services (see page C-3)

Car and trucx sxcanses
(see page C-3)
11 Commissions and fees .
12 Ceoienon

I3

Deoreaacon and secson 179
exoense dacucson (not included
in Part III) (see page C-3)

10

i

i12J
I 13

.
2.735

I
I

7 1 5 .983

• M

119 Penson ana profit-snanng plans .

6,035

i 9

'0

13

>«

Income

1 Gross recaiots or sales. Cauflon: It this income was reported to you en Form w - 2 anc me "Statutory
ar^cloyee', box on mat form was checxed, see oage C-2 anc checx here
2 Returns and ailowancas
3 Subtract line 2 from line 1
4 Cost of goods sold (from iine 40 on page 2)
5 Gross profit Subtract line 4 from iine 3 . . .
6 Ctr.er income, including reoerai anc state gasoline or fuel tax credit cr ratund (see oaca C-2)
7 Gross Income. Add lines 5 and 6
Part 11 E x D e n s e s - Enter exsensas tor business use of vcur noma oniv on iine CO*
9

Yas i Hz

[
I
I
i
I

2
3
*
5
S

I
I
I
I
I

•

313

7 1 5 . 6S5
5 7 0 .153
1*5 .512
229

1
1
1
1

145 .741
i 19 |

20 Rent cr tease (see page C-4):
| i a . mill
a Venicies, machinery, & equipment. i:ca
122b1
b Other business orooeny
21 Reoajrs anc maintenance
I122 Supolies (not included in Part HI) .
I 23 Taxes and Dcenses
24 Travel, meais, and entertainment:
a Travel
:4a

5.682 t

2 .786
5.13S

34,654

b Meais and
entertainment . .
c Enter 50% of fine
24b suoject to
4.552 I
I
limrtanons (see
page C-4)
d Subtract nne 24c from iine 24b .
24d
2S I
2 8 . 1 7 1 1 125 Utilities
25 Wages (less employment credos;. 25
Legal and professional
17
services
27 Other axpenses (from line 46 on
Cffca exoense
18
oaca:
>t 23 )
Tcsii expenses be/0/9 axoenses tor business use of home. Add Jiaes 3 mmugn 27 in columns
129
Tentative profit (loss). Subtract line 2SfromSne 7
I 30 i
Exsenses for business use of your home. Attach Form 8823

14 Smoioyee benefit programs
14
(otner man on ane 19)
f 15
15 insurance (other man health)
16 Interest:
a Mortgage (paid to banks, e t c ) . . < 16a
fTso I
b Cmer

13 . 0 1 1

17

33 . 7 4 4

raP?

18
23
29
30

31 Net profit or (loss). Subtract One 30 fromfine29..
• If a profit anter on Form 1040, line 12, and ALSO on Schedule Sc. iine 2 (stazitcry employees,
see page C-5). Estates and trusts, enter on Form I04nt One 3.
• If a loss, you MUST go on to One 32.
32 If you have a toss, checx the box that describes your irivestrnent in tha acovrty (see page C-5).
• If you cnecxed 32a, enter the toss on Fonn 1040, line 12, and ALSO on Schedule SS, line 2
(samtcry emstoyees, see page C-5). Estates and trusts, enter on Form 1G41, line 2.
• if vou checxed 32b. you MUST attach Form 6198,
FarPioanm* B * « U C & M A c t * • * « , ammFofm 1040b
H774

CasyngAt Form* (Satt*ar* Only) - 1994 U u r Systanu, K-ysviU*. UT S4037 L0394J

iw-S

31

7,592
146,913. )

-1.172
01

-1,172

32a WAnirivessmentisatrisK.
32b [J Some investment is net
atnsJc
Schedule C (Form 1G40) 1994

scn««ui«c(Formicuo) i«g^ 2

BROC^TF

528

70

1522

'CN00719

/**«• -»

Part 111 Cost of Goods Sold (see p*** c-5)
*3

33

34

34 !

3S

591r621

3S
4

38

38

37

37

33

38

39

39

2 1 . 463 '

40

5 7 0 ,153 '

40

Cost of coods sold. Suotrac: line 39 from line 23. Enter the resuft *ere and on oaae 1. Une 4

Part IV

5 9 1 , S2 1

•

Information on Y o u r V e h i c l e . Complete this pan ONLY if you are dairrang car or truck expenses on
Une 1Q and are not required to file ronn 4552 lor this business. See the inssucsons for Une 12 on page
C-3 to And out if you must tSe,

41

When did you place your vehicle in service for business purposes? (month, day, year) •_

42

Cf me total numoer of mies you crove your venide during 1994, emar the number of miles you used your vehida for
a Susiness

_ _ _ _

b Commuting _ _

w m m

_________

c Other

43

Co you (or your spouse) ^ave anctner venicta availacie for personal use?

D Yea

Q No

U

Was your veniaa avaiaeie for use during off-duty hours?

D Yes

Q No

[ I Yes

(1 No

45a Do you have evidence a support your deducdon?
b If "Yes." is the evidence wntterr?
Part V

No

O t h e r E x p e n s e s , list below business expenses not induced on Ones 8*26 or One 3Q.

MISCELLANEOUS

96

POSTAGE

190

BA2TK CHARGES

2,043

BUSINESS PROMOTION

1.596

DUES & SUBSCRIPTIONS

130

LICENSE S PERMITS

807

CONTRACT LABOR

i

1,298

TELEPHONE

'

1,427

•

4«
H774

Capyngrtt forma (Sc«*ar» Only) - 19*4 U n r Sy*t»m*. KayaviUo, UT UOXT L0384U

m-M

7,592

~rr-r-4w

(Form 1040)

-*7'

— - — —

"From rental rmsd aatata, royaniea, partnersf"'
1994
S corporations, estates, trusts, REMlCs, el
O«o*rfn«nt of th« Treasury
Attscnmcrrt
443
Internal 3«v«nu« Ssrvics
(99)
• Attach to Form 1040 or Form 1041.
• See Instructions for Schedule E (Form 1040). Sequence No. 1«3
Name(s) snown on rewrn
Your social security numoer
JAMES L . AND PENNY BROCXBANX
528 7 0 1522
rt 1 income or Loss From Rental Real Estate and Royalties Note: Report income & excanses from your business ot naming
personal property on Schedule C or C-EZ. (see page E-1). Reoort farm rental income or loss from Form 4835 on page 2.fine39.
1

Sfcw trie kind and location of each rental real estate orooertv:

RENTAL APARTMENTS
2 4 5 N . 2 0 0 E . PRXCE UTAH
RENTAL APARTMENTS
4 3 E . 1 0 0 W. P R T C E UTAH
RENTAL BUILDING
3 8 E . 1 0 0 N . P R I C E UTAH

A
8
cC

Income:

Ex:senses:
5
*uto and travel (see page E-2)
Caanmg and maintenance

I
1
1
A

3 I
4 t

3
4
5
6
7
8
9
10
11
12

I

s I
1 7 1

3
9
10
11

.agai and other professional fees

I
i
1
1

1 4 ,40CI

|

Proqertlas
B

|

C

|

1

5,2201

1

6,0001

i 3
| , 4

I I

SJ

2 3oct
01
661)
1
25C!
1
t

2 For each rental reai estate
property listed on line ;, aid you
or your farraty use it 'or sersonal
purposes for more man the
greater of 14 days cr io% of the
total days rented at fair -amal
value dunng the tax /ear? (See
page E-1.)

| t

1

1

I

I '""'la*

DEPOSIT REFUNDS
GAEBAGE
YARD WORK
BANK CHARGES

17 ,

I
6,147!
2,925l
5,383f
5,561]

1
i
!

13

2751
5 4 01
1001
381

I
1
I
I
1

- f

t
I

l , 2 60i
I
9971 " T
5 7 8 t "' I
2,945l
I
1.3281
1

1

1

1
1

1751
1 8 Ot

sol
371

1
|19 1

19

22,681

2 5 , 6 3 01
01

I

I "' *\

I

0:

1.142'

I
i
I I
2,945i
I
1
1
1
1
1
1
1

1

1
8 , 2 8 21

1

4,3371

13

35,300

727
9 ,0091

4r486

1

782
5,119!

20

1

23 Qeoucable rental real estate loss.
Caution: Your rental real estate
loss on line 22 may beBmted. See
page E-3 tofindout if you must
file Form 8532. Real estate
professionals must complete fine

"S8

11
I

•asft

jet
1

-3,779

881

it
tig

23 !f 1 1 , 2 5 8 ) f
L
24 Income. Add positive amounts shown cin line 22. Do not include a

i e*f] if

3 . 7 7 91

)It

!

) ewgl

I 24

25 Losses. Add rovaftv losses from fine 22 and rentai real estate fossesfromline 23. Enter I

2S X

25 Total rental reai estate and royalty inccmecr(I ass). Combine lines2 • and 25. Enter the resuit here.
to you, alsoentsr tha amount or\ Forrr11040,
3 not lopiy
i
If Parts 11, UK IV and line 39 on page 2 dc
line 17. Otherwise, include this amount nthe total on line -to o noaq

26

F*r PMpmnmotlL RmeusaomActHwmw. s*» Form 1O40 a
H77*

X

1

20 Ceoreaanon expense or depletion

20
2,977
21 Total expenses. Add Ones 19 and 20 . ~2\ F 2 5 , 6 5 8 t
22 Income or (loss) from rental r^ai
estate or royalty properties.
Subtract One 21 from line 3 (rents)
or tine 4 (royalties). If the result is
a (loss), see oage E-2 tofindout
! 22 - 1 1 , 2 5 3

C

"\~

12

I
!
j
I

X

2 5 CI

12

13
14
15
16

.

-M

1

I

Mortgage interest paid to banks.

13
14
15
S
7
18 Ctner fflstt*

B

X

Totals
(Add columns A. S. and a

I

"TI

250

•
A

-**j

57
751
3501

1!
1
1
1
' I
t

[veT No

C d p y n g n t Forms(Satt>rara C^ly) » 1 9 S 4 L M « r S y s t e m s , >Uysv«H«. UTS4037 L6394J

in-5

881
15,037

1 )

-14,156
Schedule £ (Form 1040) 1994

SCHEDULE C #
(Form 1040)

Profit or Loss From Business

x

OMB No. 1545-007 :

(Sola Proprietorship)
• Partnerships, Joint ventures, etc., must file Form 1065.
• Attach to Form 1040 or Form 1041, • See Instructions for Schedule C (Form 1040).

Department of the Treasury
Internal Revenue Service

JAMES L . BROCK3ANK

528 7 0

A Pnnapai business or profession, including product or service (see page C-1)

APPRAISAL SERVICE

(see page C-6) • 5 5 1 2

D Employer 10 no. (EN), f any

BROCKBANK & ASSOCIATES
£

Business address (including suite or room no.)
City, town or post office, stale, and ZIP code

F

Accounting method:

mis Cash

G Method(s) used to
value dosing inventory: (1) |X) Cost

•

87-0417745
P . O . BOX 579
PRICE UT 8 4 5 0 1

(2) Q Accrual

(3) ( J Other (specify) • _

Lower of cost
(2) [J or market

Other (attach
(3) [J explanation)

— Dees not apply fit
(4) [Jchecxed, skip line H)

H Was there any change in determining quantities, costs, or valuations between opening and dosing inventory? ;? "Yes," attach
explanation
Did you "materially participate" in the operation of this business during 1995? If "No," see page C-2 for limit cr. losses
If vou started or acquired this business during 1995. check here

Part i

1
2
3

.•P

230

Bad debts from sales or
services (see page C-3)

10

Car and truck expenses
(see page C-3)

10

11

Commissions and fees .

11

Depletion.

12

13

Depredation and section 179
expense deduction (not induded
in Part III) (see page C-3)

Employee benefit programs
(other than on line 19)
15 Insurance (other than health)
16 Interest:
a Mortgage (paid to banks, e t c . ) . . ,
b Other

1,150
18,589

13

.*'.... • •

1 2 9 . 1QZ>

6
7

Legal and professional
services
Office exoense

19

Pension and profit-sharing plans .

20

Rent or lease (see page C-4):

129.155 1
129.155 1

19

21

2,751
11.200
• 148

22 Supplies (not induded in Part II!) .

22

5,963

23 Taxes and licenses

23

1,283

a Vehides, machinery, & equipment.

20a

b Other business property

20b

21

Repairs and maintenance

24 Travel, meals, and entertainment

ii!

a Travel
13

11,337

14

17

X

E x p e n s e s . Enter expenses for business use of your home only on line 30.

Advertising

12

r"7*~~

No

1

~T~1
6 Other income, induding Federal and state gasoline or fuel tax credit or refund (see page C-2)

9

es

129.155

4

8

w

Income

1 Gross receipts or sales. Caution: If this income was reported to you on Form W - 2 and the "Statutory
employee" box on that form was checked, see page C-2 and check here

Part II

1522

B Principal business cc oe

Business name, if no separate business name, leave blank.

I
J

rjQ

SCQUMIC* No. * j y

Social security no. (SSN)

Name of proprietor

C

1995
Attachment

14
15

775

16a

b Meals and
entertainment*..
c Enter 50% of line
24b subject to
limitations (see
page C-4)

24a

1,355
678
24d

d Subtract line 24c from line 24b .
25 Utilities

16b

25
26

26 Wages (less employment credits).
17
18

27

1,345

11,452

Other expenses (from line 46 on
paae 2)

23 Total expenses before expenses for business use of home. Addfines8 through 27 in columns
29 Tentative profit (loss). Subtract Una 28 from line 7
30 Expenses for business use of your home. Attach Form 8829
31 Net profit or (loss). Subtract One 30 from One 29.
• If a profit, enter on Form 1040, line 12, and ALSO on Schedule SE, line 2 (statutory employees,
see page C-5). Estates and trusts, enter on Form 1041, line 3.

27
•

28
29

677
2,135
14,669
15,644
99,348
29.807

30

31

29,807

• If a loss, you MUST go on to 5ne 32.
32 If you have a loss, check the box that describes your investment in this activity (see page C-5).
• If you checked 32a, enter the loss on Form 1040, Una 12, and ALSO on Schedule SE, line 2
(statutory employees, see page C-5). Estates and trusts, enter on Form 1041, line 3.
• If you checked 32b. you MUST attach Form 6198.

Schedule C (Form 1040) 199 i

For Paperwork Reduction ActNottco, S M FOOB 1040 tattucttons.
JVA

32a M All investment is at risk.
32b LJ Some investment is not
at risk.

Copyright Form* (Softwart Qniy) - isSS U M T Systtnw, KaysviUt, UT 84037 L0395 J

AM

schtdui*c(Form 1040) mm* i
Part III

BR0CK3ANK

528

70 1522

CNQ1Q47

Pigs *t

Cost of Goods Sold (see page c-5)

33

Inventory at beginning of year. If different from last year's closing inventory, attach explanantion

33

34

Purchases less cost of items withdrawn for personal use

34

35

Cost of labor. Do not include salary paid to yourself

35

36

Materials and supplies

36

37

Other costs

38

Add lines 33 through 37

38

39

Inventory at end of year

39

40

Cost of goods sold. Subtract line 39 from line 38. Enter the result here and on page 1. line 4 .

40

Part IV

37

'

I n f o r m a t i o n o n Y o u r V e h i c l e , Complete this part ONLY if you are claiming car or truck expenses on
line 10 and are not required to file Form 4562 for this business. See the instructions for line 13 on page
C-3 to find out if you must file.

41

When did you place your vehicle in service for business purposes? (month, day, year) • _

42

Of the total number of miles you drove your vehicle during 1995, enter the number of rmles you used your vehicle for
a Business _ _ _ ,

• b Commuting

c Other

43

Do you (or your spouse) have another vehicle available for personal use?

D Yes

Q No

44

Was your vehide available for use dunng off-duty hours?

D Yes

Q No
No
No

45a Do you have evidence to support your deduction?
b If "Yes,* is the evidence written?
Part V

O t h e r E x p e n s e s . List below business expenses not included on Ones 8-26 or line 30.

POSTAGE.
6,304

"TELEPHONE

46
JVA

PROFESSIONAL DUES

1,375

PROFESSIONAL DEVELOPMENT

1,881

TOSTMESS LICENSE

ISO

T.TCENSE FEES

500

SUB-CONTRACT

4,529

Total other expenses. Enter here and on page 1. One 27
Copyrtgtit Fermi (Scftw«r« Only) - IMS U u r Systaau, Kayswll*. UT S4037 L039SJ

N~l

46

15,644

SCHEDULE C #
(Form 1040)

Prom or

1

From business

LOSS

O M B NO. 1545-0074

(Sola Proprietorship)
• Partnerships, Joint ventures, etc^ must file Form 1065.
• Attach to Form 1040 or Form 1041. • See Instructions for Schedule C (Form 1040).

Oeoanment of the Treasury
Internal Revenue Service
N,

ame of propnetor

1995
Attaenmtnt
/^Q
Sedutnctrto. U 5 4

Social security no. (SSN)

PENNY BROCKBANX

529

A

?nnc:pai business or profession, including product or service (see page C-1)

C

Business name, if no separate ousiness name, leave blank.

f8

CONVENIENCE STORE

(see pace C-S) • c a q 4
D Employer ID no. (EN), if any

3REEZ EXPRESS MART

37-0544379

E

Business acdress (including suite or room no.) •
City, town or post office, state, and ZIP code

F

Accounting method:

G

Method(s) used to
value closing inventory: (1) [XI Cost

(1) |X) Casn

48 0

SOUTH

PRZCS

DT

CARBON

AVE .

34501

(2) [ J Accrual

(3) [ J Other (specify) • _

Lower of cost
(2) [J o r market

— Other (attach
(3) [J explanation)

-_ Does not appiy (if
(4) [Jcnecxec. skip line H)

H

Was there any change in determining quantifies, costs, or valuations between opening and closing inventory? if "Yes," attach
exoianacon

I
J

Did you 'Tnatenally participate" in tne operation of this business dunng 1995? If "No," see page C-2 for limit en losses
If vou starred or accuired this business durina 1995. check here

Part i

7g34

B Pnncipai business coco

Yes i No
X
| X
>

Income

1 Gross receipts or sales. Caution: If this income was reported to you on Form W - 2 and the "Statutory
emoloyee" box on that form was checked, see page C-2 and checx here

• *H

1,040

1

383

1

2
3
4
5
6 Other income, including Federal and state casoline or fuel tax credit cr refund (see page C-2)
7 Gross income. Add lines 5 and 6
Part II

Bad debts from sales or
services (see page C-3)

9

7,023 I

3 I

119

(see page C-3)

9
10 i

Commissions and fees .

12

Depletion

13

Depreciation and section 179
expense deduction (not included
in Pan III) (see page C-3)

13

14

Employee benefit programs
(other than on line 19)

14

15

Insurance (other than health)

16

piT"

Interest

jlllillllflili

a Mortgage (paid to banks, e t c . ) . .
b Other

18

Legal and professional
services
Office exoense

Rent or iease (see page C-4):
a Vehicles, machinery, & equipment.

20a

b Other business property

20b

21

[Til

11

17

1 5 3 . 15'

630

21 '
22

Repairs and maintenance

J1 22

j 22

12"

19

Pension and profit-sharing plans .

20

Car and truck expenses

10

• I

E x o e n s e s . Enter exoenses for business use of your home ontv on line 30.

Advertising

a

6

1 , 0 4 0 333 1
332 433 |
157 qc: ;
1
2?2 1

Supplies (not included in Part III) .
Taxes and licenses

4 ,25:

23

329
3,51'

24a

1,300

24 Travel, meals, and entertainment

a Travel

I 16a
16b

37,829

b Meals and
entertainment . .
c Enter 50% of line
24b subject to
limitations (see

2,741

1
1

page C-4)
d Subtract line 24c from line 24b . . .

35,080

17
18 I

25 Utilities
26 Wages (less employment credits).
27

1,512

Other expenses (from line 46 on
pace 2)

28 Total expenses before expenses for business use of home. Addfines8 through 27 in columns

•

29 Tentative profit (loss). Subtract line 28 from line 7
30 Expenses for business use of your home. Attach Form 8829
31 Net prof It or (loss). Subtract line 30 fromfine29.
• If a profit enter on Form 1040, line 12, and ALSO on Schedule SE, line 2 (statutory employees,
see page C-5). Estates and trusts, enter on Form 1041, line 3.
• if a loss, you MUST go on to line 32.
32 If you have a loss, check the box that describes your investment in this activity (see page C-5).
• tf you checked 32a, enter the loss on Form 1040, line 12, and ALSO on Schedule SE, line 2
(statutory employees, see page C-5). Estates and trusts, enter on Form 1041. line 3.
• If vou checked 32b. you MUST attach Form 6198.
For Paperwork Reduction Act Notic*, SOT Form 1040 Insmictions.
JVA

32a H AH investment :s at risk.
32b [ J Some investment is not
at risk.
Schedule C (Form 1040) 1995

Cooyngnt Farms ( S o f t w t n Only) - 1995 U u r Systems. KaysviUa, UT 84037 L039S J

Af-5

t^v <7

och.dui*cfForm 1040) 199S& i

BROC

.«K

5 2 9 63 7 6 3 4

P*im 2

CN00844

Part 111 Cost of Goods Sold (see page c-5)
33

Inventory at beginning of year. If different from last year's dosing inventory, attach explanantion

33

21,463

34

Purchases less cost of items withdrawn for personal use

34

880,700

35

Cost of labor. Do not include salary paid to yourself

35

36

Matenais and supplies

36

37

Other costs

37

38

Add lines 33 through 37

38

902.153

39

Inventory at end of year

39

19,550

40

Cost of goods s o l d Subtract fine 39 'rem line 38. Enter the result here and on oaoe" (ine 4

40

832,458

Part IV

I n f o r m a t i o n On Y o u r V e h i c l e . Complete this part ONLY if you are claiming car or truck expenses on
line 10 and are not required to ffle Form 4562 for this business. See the instructions for line 13 on pace
C-3 to find out if you must ffle.

41

When did you place your venice in service for business purposes? (month, day, year) • _

42

Of the total number of miles you drove your vehicle dunng 1995, enter the numoer of rraies you used your vemde for
a

Business

b Commuting

c Other

43

Do you (or your spouse) have another vehicle available for personal use?

U

Yes

Li

No

44

Was your vehicle available tor use dunng off-duty hours?

Li

Ycs

LI

No

P

No
No

D Yes

n Yea n

45a Do you have evidence to support your deduction?
b if "Yes." is the evidence written?
Part V

O t h e r E x p e n s e s , l i s t below business expenses not included o n lines 8-26 or line 30.

POSTAGE

46
JVA

TELEPHONE

1.2S6

BANK CHARGES

3,143

BUSINESS PROMOTION

490

DUES /PUBLICATIONS

408

CONTRACT LABOR

350

Total other expenses. Enter here and on oaoe 1. line 27

46

6.018 I

Copyright Forma (Sottw*r» Only) - 199S U s i r Systems, KaysviU*. UT 84037 LQ3SS J

M-H

tt<7

SCHEDULE E #
(Form 1040)

Supplemental Income and Loss

1

Qeoirtment of the Treasury
Interna* Revenue Service
(99)

OMB No. 1545-007*

(From rental real estate, royalties, partnerships,
S corporations, estates, trusts, REMICs, etc.)
• Attach to Form 1040 or Form 1041.

1995

• See Instructions for Schedule E (Form 1040).

Name(s) shown on return

JAMES L .
Part I

I n c o m e or LOSS F r o m Rental R e a l E s t a t e and R o y a l t i e s Note: Report income &exren es from your busmess of renti: c
personal property on Schedule C or C-EZ. (see page E-1). Report farm rental income or loss from Fonn 4835 on page 2. fme 39.
p r o p e r t y : )

RENTAL APARTMENTS
4 8 & 38 EAST 1 0 0 NORTH P R I C E DT

I

B
C

2 1^ r each rental reai 2s: its
property 'isted on t.r.e ', did you
or your family use t 'cr personal
purposes for more nan the
greater of 14 days cr 10% of the
total days rented at 'air rental
value during the tax vear? (See
page E- 1 )

Properties

Income:

[
3 I

3
4

A

|

3 , 875l

I
1

4 1

Expenses:

B

|

Oi
i

C

1

OI

i 4 j

3

3 1

[

50Qi

1
1
I

1
1
!
I

j

9
10 Legal and other professional fees

10 I

11

11

i
1
1

12

|

9

12 Mortgage Interest paid to banks,

14

13 I
14

15

15

16

16

13

2 , 0431
8531

2, 077

17

C

01

!
i
!

:t,J

I
I

1

i

i
I

1

I
.
j

I

I

I

I

i

i

"I

I

ol

12

i

1
1

i m
,
i . Mi
'UK

18

i
i
1

i

5,479

20 Depreciation expense or depletion

1,509
6,988 I

20
21

f

i

i
I 19

• 'H

!t • t|

I

1
1

18 Other flistt*

1

i

19

5,479

20

1,509

8J»i
••wlj

i

1j

22I Deductible rental real estate loss.
Caution: Your rental real estate
loss on line 22 may be Unrated. See
page E-3 to find out if you must
file Form 8582. Real estate
professionals must complete fine

-

-3,113

I 22

«
ill
- Ii'ii

; HI

r 'II

- -to
.ill

23

If

S\

1If

>t

2' i Income. Add oosfth/e amounts shown an One 22. Do not indude a
25 Losses. Add royalty losses from line 22 and rental real estate iossca from line 23. Enter the total losses here
2(5 Total rental real estate and royalty inconieor( loss). Combine lines 2 4 and 25. Ente rthen3suit hero.
If Parts II, III, IV and Bne39 on page 2 clo not apply to you, ahso entia-this amount o n Forrni040,
line 17. Otherwise, indude this amount in the total on line 40 <anpac<*2
For Paperwork ReductionAettfoflce, see F o m 1040 instruction*.
Copyright Forms (Software Only) -

B

']

t't

7

21 Total expenses. Add lines 19 and 20 .
22 Income or (loss) from rental real
estate or royalty properties.
Subtract line 21 fromfine3 (rents)
or line 4 (royalties). If the result is
a (loss), see page E-2 to find out

X

iiiiii]
6 1
7 1

19

A

Totals
| (Add columns A, a. and <2
l 3 I
3 . 8751

I

6 Auto and travel (see page E-2)

1 Yes | No

>

5

JVA

-*n
Jo

Your social security number
I
5 2 8 70 1522

BROCKBANK

1 | Show the kind and location of eacn rental real estate
A

Attachment
Sequence No.

1995 U s e r Systems, Kaysville, UT 84037 LQ39SJ

Af-S

)

.Si'

1 24 J
| 25

7

c)\

s il

i

)

_c
I 26 J
Schedule E (Form 1040) 1995

Gross Amounts Earned Per Year
^

M

GI CD

o
o
o

o
o
o

M

CO CO ^

en
o
o
o

o _cn <D en
o o o
o
o o o
o
o o o
o

m

J>

Q)
•"5
_

D

o

0)
C/)
>

3
O

c

13
05

Tl
—^

O

3
-*.

CD

3
0

a
Tl

0

3

o
QJ
••J

w

0
3

o
0

c

o <
CI

•"-LVVr''^,wr-]

o

-SIS
ttgBJSm

lljig]
gggoj

jSPST?

ontrc

CD
CD

pSnjnSft**-'"'''

5SP*?1

o-\

bCMEQULE E #
(Form 1040)

1

Qeoanmsnt of t h o Treasury
Interrai Acvonuo Sarvtcc
(99)

ouppiemeniai income ana > ^ s s
(From rental real estate, royalties, partners!
S corporations, estates, trusts, REMICs, etc;
• Attach to Form 1040 or Form 1041.

Marrets) snown on return
PENNY BROCKBANK
Pan I
1

i
_ i

1995
AttlCftfROTt

^f9

• See instructions for Schedule E (Form 1040).
StQutncsNo. I w
Your social security rtumfier

529

68 7g34

l n c o m 8 Or LOSS F r o m R e n t a l R e a l E s t a t e a n d R o y a l t i e s Note: Report income <£ excenses from your business cf rentma
personal property on Schedule C or O E Z (see pace E-1). Reoort farm rental income or loss from Form 4835 on page 2. line C9.

Show the kind and location of each rental real estate property:

RENTAL
2 4 5 N.

A

OMB No. 'S45-0074

APARTMENTS - FRAMfclXAJ
2 0 0 E . PRICE UTAH

2

AFTS

B

For each rental real estate
property listed on lire 1, did you
or your farrnry use it *cr personal
purposes for mere man the
greater of 14 days or -0% of the
total days rernea at 'air rental
value dunng tne tax year? (See
page E-1.)

Properties

Income:
18 . 2 3 3 1

3 5S
1 8 5i

7 Cleaning and maintenance

43!

5 Advertising

A

X

B
C

18 2381
01

Expenses:
S Auto and travel (see page E-2) .

No

Totals
(Add columns A 3 ana Q

B

3 Rents received
4 Royalties received

Yes

3 Commissions

9 nsurance
10 _egai and other professional fees

10

11 Management fees

11

12 Mortgage interest paid to banks,
etc. (see page E-2)

12

13 Other interest

13

\ Reoairs

14

15 Sucpnes

15
16
17

16 Taxes
17 Utilities

13 St
1071

12

2,02Sl
X , 3 s 1!
1,4001
4 , 946t

1

18 Other (list) •

EQUIPMENT RENTAL
FILING FEES
DEPOSIT REFUNDS
GARBAGE
19 Add lines 5 through 18
20 Oeoreaanon expense or depletion
(see page E-2)
21 Total expenses. Addfines19 and 20
22 Income or (loss) from rental real
estate or royalty properties.
Subtract line 21 from line 3 (rents)
or line 4 (royalties). If the result is
a (loss), see page E-2 to find out
if you must file Form 6198
,

393)
42!
1501
389

18

M9

12,179

19

20

3,0S4
15,243

20

21

12,179
3,054!

'ij

2,995

23 Oecucabie rental real estate loss.
Caution: Your rental real estate
loss on line 22 may be limited. See
page E-3 to find out if you must
me Form 8582. Real estate
professionals must complete line
23
42 on page 2
)l
24 Income. Add positive amounts shown on tine 22. Do not include any losses

)t
2 , 9951

25 Losses. Add royalty losses from line 22 and rental real estate losses from line 23. Enter the total losses here
26 Total rental real estate and royalty income or (loss). Combine lines 24 and 25. Enter the result here
If Parts II, UK IV and line 39 on page 2 do -ct apply to you, also enter this amount on Form iQ40,
fine 17. Otherwise, include this amount tn the total on line 40 on pace 2
.
Schedule E (Form 1040) 1995

For Paptrworfc Reduction Act Notes, s— Form 1040 inxmicOons.
-VA

Copyright Forms (Sottwaro Onty) - 1995 U s t r Systems. Kavsviilo. UT S4G37 L0395 J
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3ft
David R. Anderson

'

Certified Public Accountant
Personal Financial Specialist

(801) 637-9218
296 East 100 South
P.O. Box 4
Price, Utah 84501

February 15, 1996

Mr. Brent D. Young
Attorney at Law
P.O. Box 657

RECEIVFO
r r o 1 Q 1QQC
FEB 1 9 199b

Provo, Utah 84603

1716 & YOung

Re: Brockbank Appraisal Services
Dear Mr. Young:
Based on our earlier conversations and your letter dated January 9, 1996,1 have evaluated
the appraisal business of Mr. James Brockbank know as "Brockbank Appraisal Services".
The evaluation of this business has been particularly difficult due to the lack of
accounting/ record keeping procedures and journals and the lack of appropriate
documentation. In addition, significant time delays have occurred between the time
various items were requested and the delivery of the requested items. This should not be
construed that Mr. Brockbank was not cooperative, Mr. Brockbank was very cooperative.
It seemed, however that Mr. Brockbank simply did not have possession of or access to
manyfinancialdocuments.
Upon you approval and release, I will forward copies of the enclosed report to Mr.
Schindler.
Upon your review of the enclosed, please feelfreeto contact me at any time if you require
additional clarification.
Sincerely,

David R. Anderson, CPA
DRA/ka
enc.
cc: Mr. James Brockbank

p-i
MEMBER: American Institute of Certified Public Accountants, Peisonai Financial Planning Division (AICPA), Utah Association of Certified Public Accountants
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A - GROSS SALES / INCOME
Service businesses are generally transferred to a new owner in a complete (100%)
sale, at a value based on a number of factors. One factor that always an issue is the
concept of "Gross Sales". A simple formula may be 100% of annual gross sales plus
assets. This formula is fairly typical and consistent.
As a going concern, the business being transferred generates income based on the
past efforts of the previous owners. Prior owners have established business contacts,
community presence, established quality perceptions, acquired resources, stafif, equipment
and facilities in a such a configuration as to promote continued success.
The variable which is the most difficult to determine is the effect the previous owner
has on a business as a continuing operation. When the principal who has developed,
molded and shaped the business into its current identity departs, the void left on the
continued operation is very real but extremely difficult to measure.
Mr. James Brockbank has developed the current business into what it is today by his
personal involvement. His personal reputation in the industry, his business contacts, his" ,
established relationships with lenders and the real estate industry have led to the success-4
the business enjoys today.
Should the current business be transferred without the continued involvement of Mr.
Brockbank, the marketability of the business is greatly reduced. New owners would be
required to establish their own individual identity and reputation in the appraisal
community. Obviously, some continued income wouldflowto the new owners based on
the established influence of Mr. Brockbank but would certainly diminish with time. The
income generated by the new owners would quickly be replaced with income based solely
on their individual business identity with the effect of Mr. Brockbank diminishing rapidly.
During the previous four years, Mr. Brockbank has enjoyed an arrangement with the
Carbon County Assessors office to provide appraisal services to the County. During the
years 1992 through 1995, the County arrangement generated gross income in the amounts
of $30,098, $36,227, $41,104 and $28,263 respectively. The income for the year 1995
was generated for a period of approximately 6 months at which time the assessor's office
terminated the program, which in turn eliminated this source of income.

-2-

BROCKBANK APPRAISAL SERVICE
February 15, 1996
1 - Mr. James Brockbank operates a sole proprietorship in the Carbon and Emery county
area of Utah known as Brockbank Appraisal Service. The business was formerly know as
Brockbank & Associates. The change in name occurred for reasons unrelated to the
operation of the business and the principal, Mr. James Brockbank has not changed. The
change in name did not and does not effect the value of the business.
Mr. Brockbank has operated the business in the referenced area in excess of 15 years
and the business is well established and well known throughout the area of operation. The
business provides real estate appraisal services to the general public throughout the area
with a primary concentration on residential real estate appraisal services. A significant
amount of income is derived from providing commercial real estate appraisal services. A
small portion of income is derived from miscellaneous ancillary services generally
associated with residential or commercial real estate valuation services.
V 2 - The business is dependent on the personal services of Mr. James Brockbank who is
licensed by the State of Utah and has received various professional certifications
appropriate to the recognition of his experience and education in the residential and
commercial real estate fields.
X? While Mr. Brockbank has employed various individuals to assist with assorted
functions of the appraisal process, his personal review and interface is critical with each
appraisal job the business undertakes. The personal role Mr. Brockbank plays in the
completion of each appraisal is essential in determining the ultimate marketability of the
business.
Y 3 - The business is a service business which operates differently from a retail/resale or
manufacturing business. The income is primarily derivedfromthe personal services of one
or more individuals which generate a product which is generally of an informational nature
and not consumable.
The principal items which separate a service businessfromother types of businesses
are the lack of capital investment and the necessity of direct involvement of personnel in
thefinishedproduct. Business affiliations, reputation and training of principals and staff
are significant faaors. A service business generally does not require a relatively significant
investment in capital assets. The assets are generally restricted to office furniture and
fixtures, vehicles, electronic equipment and office facilities.
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The conclusions which can be drawnfromthe preceding discussion would dictate a
discount is in order in this situation.
Average Gross Income (as adjusted)

S110,449

Discount 25%

( 27r6T2^

Discounted Average Gross Income

S 82y837

The assets used and owned by the business are relatively insignificant and the fair
market value is assumed by Mr. Brockbank to be as follows:
Equipment including
new computer equipment
Office furniture and
fixtures
Supplies
Total

$ 15,290
1,775
50
$17,115

The FAIR MARKET VALUE of BROCKBANK APPRAISAL SERVICES is
estimated as follows:
Average Gross Sales
Marketability Discount
Assets

$ 110,449
( 27,612)
17r115

Fair Market Value
(Gross Sales Approach)

S 99,952

B - BENEFITS TO OWNERS
An alternative approach of determining the fair market value of a business is to
determine the benefits to new owners. This approach, called the buyer's approach,
measures the benefits the business will provide to the new owner. Non cash benefits such
as personal expenses paid directly by the business and cash benefits received must be
combined and valued.

P-5

The gross income (sales) of the business for the years 1994 and 1995 are as follows:

Gross Income

$154,596

Less: Carbon County Income

( 41T104)

Adjust Gross Income

$ 113,492

$135,668 i
( 28.263^

iWH

$107,405

Average Gross Income
S110T449
When examining the preceding discussion of Mr. Brockbank's personal involvement
in the generation of gross income and continued success of the business, the geographic
location of the business must be considered. The Carbon/Emery County area has
historically been isolated to a limited degree from the economic events, both up and down,
of the populous areas of Utah. The market has continued to support only twofi]])time
appraisal business operations. The inability of this market to expand significantly is
supported by the lack of other appraisal businesses operating in this area on a full time
basis. Part time operations and occasional outside services have always shared the market
but continue to be a relatively insignificant competitive concern.
The combination of personal involvement by Mr. Brockbank and the geographic
market restrictions dictate a deep discounting in the evaluation of this type of business.
With the assumption that gross income is the basis for determining market value, it follows
that the gross income as a basis must be discounted for known restrictions on
marketability.
The amount of discount to apply to gross income for the purposes of determining
market value is at best an arbitrary effort. However, alternative information can provide
an insight into the discount rate. In the past few years, including 1995, closely held
business in the Carbon/Emery area which are being valued (fair market value) for estate
tax purposes receive discounts due the lack of marketability, lack of ease of transfer, role
the principal and founding owners have played, geographic conditions and general local
market economic conditions. The discount for estate tax purposes has been applied at 25
to 30 percent of the established market value. This discount has routinely been accepted
by the Internal Revenue Service indicating acceptance of the discount for fair market value
purposes.
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C - CONCLUSION
Based on the two approaches discussed and analysis involved, the fair market value of
Brockbank Appraisal Service is determined as follows:
Gross Income Approach
Benefit to Owner Approach

$99,952
88T163

Average

$94,058

FAIR MARKET VALUE

S94T058

D - CONDITIONS
1 - Records: The records, journals and source documents of Brockbank Appraisal were
incomplete and commingled. Bank statements for the year 1994 were not available for the
three business accounts. The exception was the account at Carbon Credit Union which
Mr. Brockbank was able to obtain a transcript from Carbon Credit Union. The checkbook
registers were not footed but each entry has sufficient notation to draw conclusions
regarding the purpose of the disbursement. The Carbon Credit Union account did not
have a checkbook register but carbon copies of the checks were made available. Numbers
were missing on the Carbon Credit Union account providing an in complete checkbook
history. The complete transcript of the Carbon Credit Union account enabled the carbon
copies and transcript combination to become a reliable source document. Every effort
was made to be complete and accurate in this evaluation.
2 - Income records: The income records of the company are maintained in a log which
appeared to be complete. The actual deposit record were not complete due to the factors
indicated in 1, above. The income log detailed each job, the job date, the job file
reference, the client, the property, the date the invoice was sent and the date the invoice
was paid. This record appeared to provide a great deal of accuracy with respect to the
income of the business.
3 - Assets: Assets of the business were not inspected, a summary of the assets was
provided by Mr. Brockbank with his estimate of the fair market value. The values
indicated appeared to be reasonable but no attempt was made to verify the values
provided.
4 - Cooperation: Mr. Brockbank was very cooperative but unable to obtain many records
requested. When possible, Mr. Brockbank obtained additional or supplemental
documentation from sources available.
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Using the analysisfromthe gross sales discussion, the conclusion is drawn that the
benefits to the new ownersfromthe efforts of the prior owner will continue to generate
benefits to the new owner over the short term with quickly diminishing returns. The
generally accepted perception is that by the end of the second year after a transfer of
ownership, the benefits derived by the new owners will be generated by their own efforts
and not by the prior management.
The non cash benefits of the business have not been determined. The records of the
business do not provide reliable documentation which will enable the non cash benefits to
be measured. The draws or cash with drawn by Mr. Brockbank for his personal accounts
for the years 1994 and 1995 are as follows:

Personal Draws
Carbon County Income

12M
$60,533
(41,104)

1225
$79,881
(28.263^

Net Draws

$19,429

$51,618

Average Draws (adjusted)

$35,524

Average Draws recoverable
for a 2 year period
S71f048
The personal draws of Mr. Brockbank have been reduced by the amount of the
Carbon County income during the periods 1994 and 1995. The Carbon County draws,
while being available and used by the owner either in the business or personally, are not
applicable to new owners. Since the arrangement with Carbon County has terminated, the
Carbon County income would not be a reasonable inclusion in the amount future owners
could expect to receivefromthe income generated by the prior efforts of the previous
owner. It is assumed the benefits to the new owner from the prior owners efforts would
continue for a maximum of two years. At the end of two years the lasting benefits to the
new owners would be extinguished.
Since the previous section on assets of the business has been discussed, the amount
would properly be included in the value of the business.
Average Draws for
a two year period
Assets

$71,048
17r115

Fair Market Value
(Owner1 Benefit Approach)

$88y163
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5 - Tax Returns: For the year 1994 and prior, the tax returns for the business were
included in the personal return of Mr. & Mrs. Brockbank by virtue of schedule C attached
to and incorporated into the personal income tax return. Any information extracted from
the 1994 income tax returns which were prepared by the accounting firm of Smuin and
Rich, CPA's was assumed to be correct and accurate.
6 - Audit: No attempt was made to audit, review or compile anyfinancialinformation of
the business in accordance with standards prescribed by the American Institute of Certified
Public Accountants. This report must not be construed as representation of operating
results and should not be used by any parties not familiar with the inherent limitations of
this type of analysis. No opinion on the operating results of Brockbank Appraisal Services
is offer or intended. Thefinancialinformation presented is the representation of the
owners of Brockbank Appraisal Service.

David R. Anderson
Certified Public Accountant
Price, Utah
February 15, 1996
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