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UTAH CCURT CF APPEALS

OLIVE M. WOOIARD, )

vs. ) Case No. D-79-17%€
KARL WCCCAPD, )

Defezrndant,/Appellant. )

BRIEF CF APPELLANT

JURISDICTICNAL STATEMENT

The Utah Court of Apgeals has jurisdiction to hear this case

pirsuant tc Utah Code Annotated, Section 73-2{(a}-(3,, {(2,.5)., as
this is an appeal from the Third Judicial District Cours
inveoclving domestic relations, specifically, a divorce and
property settlement.
NATURE OF PRCCEEDINGS
This is an appeal from a Bench Trial for the determination
of a property division in divorce proceedings, subject to an

Order of the Court setting aside the previous division of
property of the previous Order regarding division of property in
a prior divorce proceeding. As the parties are an older couple
and a Decree of Divorce was entered on February 23, 1982, in
which Order, the property division provisions were set aside.

The only issue before the Court relates to the property division.
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dividing the marital assets which is determi

"{1)When a decree of divorce is rendered the ccur* nay
irclude in it eguitable crders rela*ing o chiléren,
procperty and parties . . . "

STATEMENT OF THEZ CASE

1. Plaintiff and Defendant were married on August 1, 1923.
(Findings, 1982, p. 2.)

2. A Decree of Divorce was entered on February 23, 1887,
and the provisions regarding property awarded Plaintiff's
interest in two (2) payments on a «contract invclving Fenton
Avenue Properties, and a one-half (1/2) interest in the amounts

to be received from the Stratler Contract after a certain amount
for temporary spousal support was paid from those payments, and
to Defendant, awarded Defendant the Fruitland properties and the
remaining one-half (1/2) of the Stratler Avenue Properties
Contract. (Decree of Divorce, 1982.)

3. On May 25, 1984, the Court set aside said property

division based on the fact that Plaintiff's interest in the
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medical attention 1in regards *tc his prior perscnal injure, his

efforts and expenditures in repairing, improwving and protecting

various parcels of property over the eight (3] vears subseguent
to the initial divorce and propervy disbtursenents, and

J e
Plaintiff's failure to act in regards tc narital asse*s.

[S]
+3

he Court erred in providing that LCefendant coculd
receive his share of the marital property only upcn the <death of
the Plaintiff, because marital property shcoculd be divided
immediately unless there iz a showing cf the need for a necsssary

.

delay, which the Cuurt has not shown.

ARGUMENT

I. WAS THE COURT'S DIVISICN OF THE MARITAL ASSETS
INEQUITABLE?

U.C.A. Section 30-3-5(1) states:
"When a decree of divorce is -
include in it equitable orders rel
property and parties . . . ."

The law 1s clear that the Trial Cour* should make an

equitable division of the marital assets. Sees Wcodward v.

3

)=

Woodward, Utah 656 P.2d 43 (1982); English 7. ® ish, Utah 656

~
R~

.

P.2d 409 (1977); Fletcher v. Fletche

H

tah 615 P.2d 1213 (1980):

Gramme v. Gramme, Utah 587 P.2d 144; Jcnes v. Jcones, 700 P.2d

1072 (Utah 1985); Argvle v. Argyle, 688 P.2d 468 {(Utah 1984);

Eames v. Eames, 735 P.2d 395 {(Utah App.1987); Lee v. Lee, 744

P.2d 1378 (Utah App.1987); Owen v. Owen, 734 P.2d 414 (Utah

1986); Gardner v. Gardner, 748 P.2d 1076 (Utah 1988); Pusey v.

Pusey, 728 P.2d 117 Utah 1986.
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Plaintiff with instructions %o prudently dispose of the land and

contract interest in a reascnable manner and place the receipts
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H
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filed with the court in an account. Plaintiff was entitled to
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hdraw a monthly amount that is necesssary to provide a total
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y income to her of $6C5.00, which is equal to the monthly

3

+ 1
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mor
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Social Security income o0f Defendant. The Court, in addition,
made provision for Plaintiff to receive the entire amcunt upocn
Defendant's death, but Defendant cculd only receive one-nalf
(1,2) of the balance upon Plaintiff's death. The total value of

tal assets have a valae of 360,000.00 to $80,000.00

bae

these mar
depending upon whether ycu use Defendant's values or Plaintiff's
values respectively. The Court further recognized the Fruitland
property, value of $26,000.00, as the pain and suffering portion
of Defendant's personal injury recovery of $65,C00.00.

In its division, the Court fails to reccgnize Defendant's
efforts in preserving anrnd improving the property and the
obligations he incurred in the process. At trial, Defendant
testified concerning, and the Court inguired into th three (3)
parcels of property known as Gregson, Bryan Avenue, and

Claybourne, all of which were acquired after separation but prior
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to the divcrce decree being entered, and were acguired with
cutstanding mortgages against them and all needed repairs which

fied as to certain

[N

Deferndant was respcnsible for. Defendant test

[{1)

unreccrded promissory notes and obligation he had to or a private
individual one Rokert Evans, deceased, and his wife, Norma, fcr
money he borrowed to pay off the mortgages on the three (3)
properties and to make repairs. Said cbligations were secured by
the three (3) preperties although unrecorded.

The Court, in addition, did not make any provision for

Defendant's future medical expenses associated with his personal

rt

injury accident. Nor did the Cocurt address the issue of the

failure of the parties, especially the Plaintiff who had ccntrol
P

of the Fenton Avenue property contract, to not actively pursue

the nmnmatter in the Bankruptcy Court, to protect that marital
Y

asset.

The Court's division of the property deprives the Defendant
of any of the marital property with a value of $60,000.00 to
$80,000.00, and makes no recognition of Defendant's efforts
expended and obligations incurred in protecting the marital
assets.,

II. DID THE CQURT ERR IN PROVIDING THAT DEFENDANT RECEIVE

HIS SHARE QF THE PROPERTY ONLY UPON THE DEATH OF THE

LAINTIFF?

In Owen v. Owen, 734 P.2d 414, (Utah 1986), the Trial Court

required the equity in the marital home to be paid when the
Defendant cohabitated, remarried, sold the residence or when

youngest child attains the age of majority, although the
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Defendant was not the custcdial parent. The Utalh Supreme Ccurt
considered that to be an abuse of discretion of the Trial Cocur:,
indicating that the divisicn «cf eguity in the marital proper-ty
should be Immediate, unless there is a showing o0f a need to the
contrary.

In this case, apart from the Fruitland property which the
Court designated as representing the Defendant's pain and
suffering award, the Defendant does not receive any of the
marital assets unless Plaintiff predeceases the Defendant. If
the Defendant predeceases the Plaintiff, the Defendant Iis
deprived of his entire interest in the marital roperty. The

BTop
result of the Court's deciszsion 1is to effectively deprive the
Defendant of his share of the marital assets.

"While the determination of the trial court are given

deference and nct disturbed lightly, changes should be

made if that seems essential to the acccomplishment of

the desired objectives of the decree: That is to make

such an arrangement of the property and economic

rescurces of the parties that they will have the best

possible oppcrtunity to reconstruct their 1lives on a

happy and useful basis for themselves . . ." DeIlcse v.

DeRose, 426 P.28 221, 222 (Utakh 1967); Dogu v. Dcguy,

652 P.2d 1308 (Utah 1932;.

The property division 1in this case should be changed to
permit the immediate division of the marital assets to allow both
parties to reconstruct their 1lives. This was not an amicable

marriage or divorce and to maintain
perpetuate the feelings of animosity

other. 1In view of no showing of nee

egquity, the animosity between
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inequitabl
became of no shewing of necessity for such a divisicn, and

consideration of Defendant's efforts expended and cbligaticns

incurred in protecting the marital assetls=s Thiis weouwll Ze in
keeping with «case law 1in regards tc eguitable division of the

DATED this 28th day of April, 1939.
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%/M/// 4

Rcland Uresk
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