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be short because there's not going to be a lot of
issues, it's going to be brief. I don't think thatlwe
will have a long trial this morning, I think it will be
very short and again, I want to thank you for coming.
Again, let me remind you that I support your decision and
I want you to know that. Me feel very strongly that way.
We are here and your responsibility is to get the truth
out.

If she was driving the car then maybe
you should consider those things. But, we are submitting
to you that she wasn't driving the car.

Thank you very much,

THE COURT: Thank you. Mr. Garside, you
may call your first witness.

MR. GARSIDE: The City calls Mr. Horseman.

JOHN R. HORSEMAN,

was called as & witness for
and on behalf of the Plaintiff
and testified upon his oath

as follows:

UIRECT EXAMINATIUH

BY MR. GARSIDE:

i Sir, would you state vour full name for
the Court and the jury, please?

A It's John Roy Horseman.
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Q And your address, sir?

A 1166 Horth 1250 UWest, Layton, Utah.

Q Do you know where your home is located in
reference to 1154 North 1250 West in Layton?

A Right next door, directly to the north.

q Okay. A1l right. And how long have you
lived there, sir?

A Just a 1ittle over three years.

Q Okay. I am going to direct your attention
back to the early morning hours of August 16th, 1986. Do
you recall that morning?

A Yes.

Q And what is it that occurred that would
cause you to recall that morning?

A Early in the morning we were awakened, we
had our windows open, it was a warm night, and we heard
screeching of tires and it was rather loud so, of course,
we got up real quick and looked out the window to see what
was going on and it took Jjust a minute to see brake lights
fiashing. Somebody had their foot on the brake, it was
kind of across the street from us where the car was at
the front end against the curb side.

I went down to turn on our porch light
to see if everything was all right and just shortly after I

turned my porch light on our home was approached by Hr.

11
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Lopez. He came up and said, ‘ily wife is driving --

MR. VANDERLINDEH: I object to that, Your
Honor, that's hearsay.

THE COURT: HMr. Garside?

MR. GARSIDE: We will establish a foundation
for it in a moment, Your Honor.

THE COURT: A1l right, sustained at this
point.

MR. GARSIDE: Okay.

Q (By HMr. Garside) Let's back un just a

Tittle bit, Mr. Horseman. When you said you got up and

fooked out the window, was that the window in your bedroom?

A It would have been out of my son's bedroom
upstaijrs.

{q Okay.

A It Tooked directiy across the street.

Q And you said that his vehicle was across

the street so tnat you saw the taillights of the back and

the vehicle was towards you?

A Yes.

2 Okay. Do you recall any headlights being
on?

A No.

Q ATl right, Is that part of -- 1250 West,

is it very well lighted?

12
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A No.
Q A1l right. Do you know -- do you recall

which direction, compass-wise, the vehicle was facing?

A It was facing west.
Q Was it 90 degrees to the street or --
A It was just about 90 degrees, it could have

been facing just a fraction to the south, but more to the
west than to the south,

Q Okay. Did you see any people out there
at that time?

A Around the car I didn't see any people, I
just seen the gentleman who came to our door.

Q QOkay. And that's when you went to the door
and turned on your porch light, is that correct?

A Yes.

Q Okay. How much time elapsed from when you
heard the crash, the screeching, and then you saw ir,
lLopez at your door?

A Qh, maybe a minute and a half to two

minutes, maybe not even that long.

Q Okay.

A Probably about two minutes.

Q A1l right. And, now -- did he ring your
doorbell?

A Mo, I was going to the door to lTook out to

13
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see what was -- everything was all right and I seen him
approaching the porch so I just opened up the door there
and spoke with him.

) Okay. A11 right. Did you ask him any

questions at all?

A No.

Q But he gave you some information, is that
correct?

A Yes. He indicated that he needed -~

MR. VANDERLINDEN: Your Honor, that's
again hearsay. [ apologize, bui he's not the Defendant in
the case. He is here to testify today and --

THE COURT: I understand your objection,
we won't need to have it argued that way at this point,
Mr. Garside.

MR. GARSIDE: Well, Your Honor, I think that,
of course, it can be used on rebuttal, but at this point
in time I would submit to the Court that it falls under the
exception of the hearsay rules. The man has been in a
vehicle that apparently has been involved in an accident
and he sees a porch light come on and immediately goes to
that house for some help and gives something gquite
spontaneous without any -~

HR. VANDERLINDEN: Your Honor, let me --

HR. GARSIDE: -~ and it's nothing that HMr.

14
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Horseman elicited from this individual, it was
volunteered statements that occurred quite shortiy after
the crash that he heard as well.

THE COURT: A1l right, thank you. Hr,
Vanderlinden.

MR. VANDERLINDEN: Your Honor, the rules of
evidence on spontaneous utterance means that they are
observing something -- that is they utter what they observed.
I don't think that after an accident somebody could walk
over to the door, based on whai he testifies to, and then
make a statement to him. I don't think that thai's a
quatification. Hr. Lopez is here to testify, he is more
than welcome to ask him the question himself when he
testifies.

MR. GARSIDE: Your Honor, in response to
that, 1it's not -- the spontaneity is different than the
contemporaneous that Mr. Vanderlinden is referring to.

The rules of evidence indicate that if someone is still in a
state of being excited from an occurrence and haven't had
the time or opportunity to fabricate or reflect on what

has occurred, then the statement has probative value,

THE COURT: Thank you. Ue will go off the
record for a moment.

(0ff-the-record. }
THE COURT: The objection is overruled. The
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Court feels that in the context that the witness has put it,
it would be excited utterance under Rule 803 sub 2, and
you may go ahead.

MR. GARSIDE: A1l right. Thank you, Your
Honor.

) (By Mr. Garside) 1iir. Horseman, you said
that he did give you some information. WYhat was that
information, if you can recall?

A Basically two things. He said, "My wife
was driving the car and I need a jump to get it started and
I just toid him that I had to get dressed, get some pants

and shoes on so I could do that.

g Do you recall which of that portion he said
first?
A He stated first that his wife was
driving.
q And then he requested a jump, I'm guessing --
A Yes.
Q -~ to start his car.

MR. VANDERLINDENH: 1It's leading and
repetitious, Your Honor. 1 have to object again.
THE COURT: It is leading, sustained.
q (By ilr. Garside) Now, had you said
anything prior to those statements at all?

A Ho.

16
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Q Did you make any ~~ in your nind, was
there anything that stood out concerning his conduct, his
demeanor, that you can recall?

A When he first came to the door he just
seemed in a hurry, a little excited and smelled of alcohol
and that was basically my only two looks at it. That's
just my impression,

Q Okay. Did you ever go outside?

A I went outside just shortly after that,

yes. And the vehicle was gone.

Q Okay. Did you see the vehicle?

A I just seen the taillights of the
vehicle.

Q Okay.

A I never did see the vehicle plainiy.

Q A1l right. You said that the vehicle

was gone, it was completely out of your sight at that

time?

A Qut of our sight by the time that I got
out.

Q A1l right. Was that prior to the officers'
arrival?

A Yes, this is prior.

Q And how soon after you went out and the

vehicle was gone did the officers arrive?
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A

Just within a matter of a few seconds.

I stepped out, I went down the street and seen the officers'

car coming and at that point our neighbor indicated which

direction that the car was and they turned down the other

street and headed after it.

Q

Okay. Did you have any other contact with

Mr. Lopez that night, that morning?

A
Q

No.

Okay. You had a conversation with the

police though, is that correct?

A
q

Yes, he took our statement down.
Okay.
HR. GARSIDE: I have nothing further at

this time, Your Honor.

THE COURT: Mr. Vanderlinden?
MR. VANDERLINDEMN: Yes, Your Honor.
CROSS-EXAMINATION

BY MR. VANDERLINDEMN:

Q

You say he took your statement, did you

write a statement for him?

A
Q
A
Q

you said?

Mo.
Did he make any notes on your staterent?
Yes.

He wrote down things pertaining to what

20
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A He gathered information, yes. He took
my name and address and took other nates. I didn't read
them so I don't know what they were.

Q Okay. How much time elansed between the
time that you first heard the accident until the time you

finally stepped out of the house?

A Probably five, six, seven minutes. Somewhere
in there.
Did you have jumper cables?
A Yes, they were in my station wagon outside.
MR. VANDERLINDEH: That's all I have, Your
Honor.
THE COURT: Further direct?
MR. GARSIDE: HNo, Your Henor.
THE COURT: You may step down, Mr. Horseman.
Thank you.

MR. GARSIOE: The City calls Vickie
Summerville.

VICKIE SUMMERVILLE,

was called as a witness for
and on behalf of the Plaintiff
and testified upon her oath as
follows:

DIRECT EXAMINATION

BY MR. GARSIDE:
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Q Ms. Summerville, would you state your name

for the Court and record, please?

A Vickie LaDawn Linda Summerville.

Q Okay. And your address, please?

A 1154 Horth 1230 West, Layton.

Q Okay. And where do you live in reference

to Mr. Horseman?

A I live one house to the south.

Q Okay. Were you living there on the 16th
day of August 19867

A Yes, I was.

Q Do you recall what happened in the early

morning hours of that day?

A Yes, I do.
Q Would you explain to the jury what
occurred in the early morning hours and what -- what you

recall occurring that morning.

A e were awoken from our sieep with a
sound of screeching tires and so I jumped up -- my husband
and I ran into our son's bedroom and looked oui the window
and as we were looking out I said, "I think our mail box
is missing,” and so I ran back in the bedroom and got
dressed and ran outside and [ weni out toward the mail box;
it was missing and so I just looked around and it was up

the yard further up towards Horseman's yard and at that tim

e

22
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I saw a gentleman out in the yard and he was over on
Horseman's Tawn and he came over to me and I picked up the
mail box and I said, "Look what you did to my mail box."
And I threw it back down, and he said, "I'm sorry, I will
pay for that.” And he said, "My wife was driving."

Q Okay. All right.

A And so I turned around and yelled to my
daughter who was on the doorstep and I said, "Tell your dad

to call the cops.” And then I went back on in the house
and went back into the bedroom while he did call the

police and then we turned around and went back out and we -
when we got back outside we looked over where the car was
and it wasn't there anymore and we looked down the street
heading to the west -- our house faces right at the end

of the street, and looked down and kept seeing brake lights
coming on. S0 we just stayed outside and by then Mr.
Horseman was outside and so we just kind of talked as to wh
each of us had seen and we saw the police car coming down
1200 Horth and so as he came around the corner I just
pointed down the street, indicating that was where he had
none, and he just went right on down to where the car was.

Q Okay. ilow, you said that the car wasn't

at

there anymore when you went out the second time. You saw it

down the street?

A We saw a car being -- apparently pushed. U

g

23




19

20

21

22

23

24

25

did not hear anything and every once in awhile you couyld
just see brake lights coming on down the middle of the
street. And that's --

Q But you didn't hear the engine of the car?

A I did not see it and I couldn't actually
see the car, I just saw the brake lights every once in
awhile coming on.

g So you couldn't tell if anybody was

pushing 1t?

A No.

Q Could you tell whether it was moving or
not?

A Not very fast if it was because it was

not very far down the street,
Q Okay. When you saw not Qery far down,
approximately how many -- I'm guessing this is a

residential area?

A Yes,
Q Is it a developed subdivision?
A Yes. It was and it was =-- well, thare's

the lenqgth of the street and it was in front of tha second
house down,

i You tiean the width of the streer?

A kell, yean -- there's the width of the

street plus two houses.

264
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{ Okay.

MR. GARSIDE: Your Honor, if I could have
her approach the board.

THE COURT: Yes, I was going to say, maybe
you ounht to go to the chalkboard if you wouldn't mind,
ma‘am., ['m not sure that any of us know exactly what she
is talking about in terms of distance.

THE WITHESS: Okay, the street comes like
this and my house is right here (indicating) and Horsenan's
house is right here {(indicating) and the street comes down
like this. And the car -- well, it coiles apout lTike that.
When I caie out the car was here (indicating} and then there
is a house that faces this way --

MR. GARSIDE: If you -- #s. Summerville.

THE WITNESS: Yes.

Q (By Mr. Garside) If I could -~ okay, now.
If you would draw the houses on the outside of the roadway.

A dkay. There's none here and then there is a
house here on the other side of the road.

Q And as you explain it, if you would stand
off to the side so the jury can observe your drawing.

THE COURT: And her house and Horseman's
house, maybe we ought to take those --

THE WITHESS: My house is right here

(Indicating).
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THE CUURT: Let's take it outside the
roadway, ma'am, the way you've got then it would be in
the road.

THE WITHESS: Qkay. I'm not an artist.

THE COURT: There, thnat's better, thank
you

THE WITNESS: Okay. This is my house
{indicating)}, and this is Horseman's {indicating).

When we came out the car was facing this
way wWith the taillights this way.

THE CJURT: OJkay.

Q (By Mr. Garside} And where was your wail
box originally s{tuated?

A It sits -- there's a curp right here
{indicating}. QJur driveway comes up the side of the house
this way (indicating) and it sits on the curbway right
fiere, and when I found it it was over here.

9 Okay. All right, you cawe back out the

second time and where was --

A The car was about rﬁght here.

Q So it was just the widith of the streetv --
A Two houses down.

Q Okay. MHould you identify the stireets by

address, please?

A This is 12 --

25
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qQ Okay.

A It comes this way. I really don't know

what street number this is, ours is 125%53. I think this is

1259 right here {indicating).

Q Okay. And the police -- and which way did

the police arrive from?

A They came up the street along here
(indicating) and they came around here and another police
car came around this way {(indicating).

Q What did you observe, if anything, as the
officers approached the vehicle?

A e saw -- 1 saw one person run this way
and one that way (indicating) and I don't know where the

third person went, I just saw then scatter this way.

q How many people did you see scatter?

A Two.

Q Two?

A Yes.

Q Okay. When the officer who caite from the

opposite direction, when his headlights hit the vehicie,
were you able to see anybody inside the vehicle?

A Mo, I wasn't watching. 1 was watching
the people. That's when you could see them was when the
headlights shown on them you could see the people run.

Q Okay.

27
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THE COURT: Hir, Garside, could she put a

north scale on, which divection would north he?

(Witness complied.)

THE

Q (By

WITHESS:  This is going west.
COURT: A1l right.

WITHESS: This is north.
COURT: Thank you, oOkay.

Mr. Garside) ithen you saoke tc the

individual about your mail box, was he walking fron somewhere

T0 somewhere or had

he been standing there?

A He was -- he was about rignt here {indicating)

on the lawn,

d Was he just standing there or walking?
A He was walking away fron the house.

9 Towards the vehicle?

A In ~- kind of angling from the house

this way {indicating).

Q From iir. Horseiwan's house?
A Yes.
Q Okay.
MR, GARSIVUZ: Hothing further, Your Honor.

THe

q
1K .

BY MR. VAHDERLIKDEN:

CaUurT: Thanxk you. iir. Vanderiinden.

VALUDERLINUEN:  Thank you.

CRUSS-EXAJINATION
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Mrs. Sumierville, just going back briefly,

You heard the screech from the car and you looked out your

boy's window, was it?

A
Q

my mail box and

Q

Yes.

And you saw one person at that time.

I didn't see anybody at that time.

Oh.

That's just when I Tooked out and didn't see
so I ran in and got dressed and ran out.

Jkay. Mere you upset at the time, sonebody

knocked over your mail box?

A

Q
A

outside

at that time?
A

was a gentleman

3

mean?

Yes.
Qkay.
It was no big thing, but --

Okay. And so you saw nobody, you walked

Yes,

And you came in contact with {ir., Lopez

I cannot tell you which one it was, there
out there but I --

You don't remember or you could identify you

Ho, I could not,

Okay. And then vou had a conversation with

29
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hini. Did you

see anybody else in the jinediate area?

A No, I dig not.

] Jid he ask you to heln hin start his
car?

A No.

Q How was the conversation, were you yelling
at him or was it just a conversation, [ mean, baszd on the
fact that you were a 1ittle upset, was -- your tons of

voice, what was that?

A

Your Honor.

Brown.

BY JiR. GARSIuE:

g

Excited,
AR VASDERLINDEN:  That's all 1 have,
THE COURT: Thank you. Further direct?

[R. GARSIUC: iothing further.
THE COURT: You may step down, wa'an,

MR. GARSIUE: The City calls officer Steven

STeVeil 8RIUN,

Would you state your full name for the

Court and record, plaase?

Steven 0. Drown,.

How are you employed, sir?

. , e - ..

As 8 pnolice officer for Layton City.

How long have vou been a nolice officer for
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Layton City?
A A little over seven years.

q And how long have you been involved in

law enforcement, O0fficer Brown?

A Approximately eleven.
Q Were you employed as a Layton police officer
and on duty during -~ in the early morning hours of

August 16th, 19882
A Yes, sir, I was.

Q 0o you recall receiving a call o proceed

to a2 location of 1154 MNorth 1250 llest?

A Yes.
Q Do you recall the nature of that?
A I can recall that it was different than what

I found down there, just a 1ittle bit. A car was involved
in 3 crash was my understanding, but I don't recall thenm

saying, from my information, that it was a mail box.

Q bid you proceed to that location?
A Yes, sir, [ did.
Q What did you observe upon arriving at

the location?
A I observed a group of peogple standing out
near the street at that address and I talked briefly to the

people that were standing out there, received sone directions

and then I drove west looking for some people.

31
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Q And how far did you have to travel before
you located the vehicle that you were looking for?

A I didn't locate the vehicle right away.

I drove right by it I found out later. [ was looking wore
toward --

MR. VAHDERLINDEN: Your Honor, he Just
asked him what he observed and he is making comments about
what he found out and I think -- I would appreciate it if
he would just answer the guestion. I don't know how he
found out later and what basis it is, I am concerned about
the conjecture at this point.

HR. GARSIDE:. e can orocsaed in thac
fashion, Your Honor, 1 have no problen with that.

THE COURT: A1) right.

MR. GARSID:z: Okay.

Q (8y #ir. Garside) So as you proceeded
westbound, Officer Brown, what did you sea?

A What 1 saw was an individual that was
identified later as Alex Lopez running to the west and
change direction and run to the north. I caught up with
nint and stopped hinm.

3 Okay. @Wow, 1s that individual in the
courtroon today?

A Yes, sir, he is,

» And would you identify nim for the jury?
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A That's Alex Lopez in the -- I guess
it's kind of a --

MR. VAHDERLINDEN: We will stipulate that
that is Alex Lopez, Your Honor.

THE COURT: Third row, raised his hand, is
that the one?

THE WITHESS: Yes.

THE COURT: A1l right.

Q (By HMr. Garside) And when you stopped hin,
what did you say to nhim?

A I asked him if he knew about a crash
involving a mail box and he made some statements to me at
that time.

G And what were the statements?

MR. VAHDERLIWNDEN: Your Honor, there's been
no foundation to this point, he knows there's been an
accident, he knows there's neople involved, he is investigat-
ing it, I think there should be some foundation.

THE COURT: Would you claim that this is an
excited utterance if he quotes him?

MR. GARSIDE: Well, Your Honor, I say it's
an excited utterance, but I think that it is basically --
it's not offered to prove the facts of the truth asserted

therein, it's he's gathering information as to what occurred

and --
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THE COURT: Well, that's part of the
relevant issue of what occurred and [ suppose it would be
hearsay unless it comes in under some excention. He can

say what he did, he can say what he said to the man, what

ftappened as a result of that. I don't think he can quote his

statements.

M. GARSIoc: That's truye. I -- 1'm

-

concarned. I don't know whether, in good faith, I can argue

that he could stiil, under the excited utterance, othar than

thz fact that he was fleeing the area.

MR. O VANDERLINUEN: Your Honor, I --
excited utterances -- we are at least 10 minutes away fror
when it happened; I don't think there's any gquestion that
doesn't apply at that point. I agree with {Ir. Garside. He
said, "I den't think that I can, in good faith, argue it,"
and I agree.

THe COUKRT: Aren't we going to reach tnis
anyhow, vr. Vanderlinden?

MR. VANDERLINDEH: If he lays the proper

foundation I think ne can. At tnis noint, Your Honor, I

can't -~ I anm just going by tne Rules of Civil Procedure,
Your donor. Somehow I am getting to be the bad guy.
THE COURT: o, what [ awm asking is, is hr.

you mentioned witnesses, expected witnesses, are we going

to hear frowm ilr. Lopez?
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MR, VAHDERLINDEM: Yes, we certainly are,

Your Honor.

THE CJIURT: Well, he would have to say

on cross what happened and he can be asked about what

he said.

MR. VANDERLIHWODEH: And I want very much
to.

THE COURT: A1l right.

HR. VAWDERLINDEN: I don't want Hr. Brown
to make -- to say what iir. Lopez said. I want ir. Lopez

personally to say it so the jury can hear that.

THE COURT: Sustain any objection to

hearsay at this point.

Q (By lir. Garside) Here you able to receive

some information from HMr. Lopez?

A Yes, sir, I was.

Q And what did you do in response to that
information?

A After receiving that information and
noticing his demeanor [ became suspicious that he may be
one of the parties that I was lTooking for.

1 Okay. How, you mentioned his demeanor.

Could you explain to the jury what observations you made
concerning that?

A Me appeared very much intoxicated at the
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tine.

Q And what do you base that on?

A Smell of alcohol, the appearance of his
face, the way he was talking in a very slurred manner. I
came to the impression that he was quite intoxicated.

Q Okay. ATl right. So again, your reaction
to his information that he gave you.

A Hy reaction was at that time I still
needed to do some questioning and I observed another
individual on the other side of the street and I am trying --
I guess it would be the south side of the street down
there, walking west of our location, another male. At that
time [ patted down [ir. Lopez and put him in the back of ny
car so as not to lose track of him. 1 then drove down to
the other individual who was walking on the sidewalk and
stopped and talked to hinm.

J Okay. Now, this second individual, Did
you come to know his name?

A Yes, I know him from previous encounters

and recognized hinm,

Q And who was that individual?

A ifartin J. Hartinez.

] Is he in the courtroomn today?

A No, he is not.

9 Okay. So you approached Mr. ifartinez, 1is
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that correct?

A Yes, sir, I did.

Q Did you make any observations concerning
his demeanor or his conduct?

A He appeared, to an extent, intoxicated
atso, but not, in my opinion, to the extent that lr. Lopez
was.

Q Did he -- did he give you any indication
what he was doing at that location?

HR. VANDERLINDEN: That's hearsay again,
Your Honor.
THE COURT: Sustained.

Q (By Mr. Garside) Approximately what time
was this, O0fficer, do you recall?

A This was approximately -- probably 12 after
4:00.

Q Okay, all right. Did you receive some
additional information from ¥r. Martinez?

A While talking to him, Barbara Lopez
approached., I didn't see from what direction she
approached, it was kind of a surprise, while I was talking
to ¥Mr. Hartinez.

Q Okay. $So while you were -- so Mr. Lopez
is in the back of your patrol car?

A Yes, sir.
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Q And you are talking to Hr. Martinez?
A Yes, sir.

Q And the Defendant approaches?

A Yes, sir.

Q Okay. Had any other officers arrived

at that time?

A Prior to Ms. Lopez walking up to our
location, Officer Patterson had arrived,

Q Okay. So Officer Patterson was with you
while you were speaking with !lir. Hartinez then?

A Yes.

Q Okay. And so he was there when the
Defendant approached?

A Yes.

Q Did you initiate any conversation with
the Defendant?

A It was more her initiating the conversation
with me.

Q Did you even ask her any questions
initially?

A Mot initially, no.

Q Okay. So what was it that she said in
initiating this conversation?

A Well, the conversation started out with

her telling me to leave the two males that I had in my
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proximity alone because she was the driver of the car.

We chatted a 1ittle bit more to find out what had actually
occurred and she stated that she had hit the mail box and
that they were -- had been looking for jumper cables to
restart the car that would not run after the collision.
She reiterated that she was driving the vehicle.

3 So her first -- she just walked right up to
you and said, "leave these guys alone, I was driving?®

A Yeah, that was basically it.

Q Okay. How, subsequent to your conversation
with her, then what did you proceed to do?

A I noticed an odor of alcohol while talking
to her. I looked into her face and I saw some red and
watery eyes at that time, it made me suspicious that she had
been drinking also and so I asked her to take some field
sobriety tests.

Q Okay. Officer Brown, coulé you briefly
exnlain to the jury what field sobriety tests are and what
you utilize them for?

A A field sobriety test is a series of tests

that an officer, or me, would try and relate the results of
the test to the condition of a person when they were

driving a vehicle.
THE COURT: Let me ask you to stop for just

a moment and ask counsel to approach the bench, if you will.
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9 A1} right. And based on the opinion that
you arrived at at the conclusion of those tests?

A Yes. Some people, I find out later,
there's other excuses for the driving that I observed.

Q Okay. A1l right. At the conclusion of

the final field sobriety test, what then occurred?

A I placed her under arrest for driving under

the influence of alcohol.

Q Did she -- do you recall any reaction at
that time that she had?
A Mothing that I can recall.

Q Al right. What -- do you recall whether

or not you gave the Hiranda warning at the scene?

A I didn't give it at the scene, I gave it at
the jail.

Q Okay. Who transported the Defendant?

A I did.

Q Do you recall any conversation during

that transportation?

A Mo, sir, nothing specific comes to
mind. She was in the rear of the car and there's a
Plexiglas shield between her ano I.

4 A1l right. When you arrived at the police
department, did you request that she submit to a chenical

test?
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Q ATl right. Did you have any other -«
subsequent to that did you have any other conversation with
the vefendant?

A I advised her of her Hiranda rights. She
stated --

MR. VANDERLINuUEN: 1 think that would be
sufficient, Your Honor, at that point.

Q (By Mr. Garside) Okay, besides informing
nher of her iHiranda righcs, did she make any other statements
to you?

A She somewhat appeared to be agitated, remarks
to me personally concerning the arrest itself.

Q Okay.

HR. GARSIDE: I have nothing further at
this time, Your Honor.
THE COURT: Thank you. Mr. Vanderlinden?
MR. VARDERLINDEN: Thank you.
CROSS-EXAMINATION

BY MR. VANDERLIMNDEN:

Q Officer Brown, what evidence, physical
evidence, do you have, other than Barbara’'s statements, that
she was driving the car?

A Hone.

~

Q Did anyone ever see Barbara driving the

car, to your knowledge?
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Q Okay. So -- but it was just Officer Brown

and Mr. Martinez that were speaking?

A Yes, sir, I was at a distance at that
point.

Q Okay. What then occurred?

A The Defendant, at that point, came into the

picture, from where I can't recall where she walked up
from, but I do recall her coming up and making some state-
ments at that point.

Q Okay. And what distance were you from
Officer Brown and the Defendant when those statements were
made?
Approximately eight to ten feet.
Did you hear those statements?
Yes, I did.

And what were those statements.

> o B0 =

Word for word I cannot recall, but to the
effect to leave the two guys alone that she was the driver
of the vehicle.

Q A1l riqght. Did you make any observations
or perceptions concerning her demeanor or conduct at that
time?

A Hot at that time, not at that time I
didn't.

Q Shortly thereafter?
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Your Honor,
THE COURT: A1l right, thank you. Hr,
Vanderlinden?
MR. VANDERLIMDEH: MWe are ready to proceed,
Your Honor. If the Court please, we would like to call
Alex Lopez to the stand.
ALEX LOPEZ,

was called as a witness for
and on behalf of the Defendant
and testified upon his oath as
follows:

DIRECT EXANINATIOI

BY MR. VANDERLINDEN:

q Would you state your name, please?
Alex C. Lopez.
And your address?
54 South 453 East.

Are you married?

A

Q

A

Q

A Yes, 1 am.
Q To whom are you married?

A To Barbara Lopez,

Q Okay, she's the Defendant here today?

A Yes.

0 And were you married to her at the time of

this incident we are talking about today?
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A Yes, I was.

Q Okay. Were you with her on that
accasion?

A Yes.

Q And are you familiar with a red Ford
GaTaxy?

A That's the vehicle I own.

Q Qkay. 1It's your vehicle, is it not?

A Yes, it is.

Q And in fact it was in an accident that

night, was it not?

A I don't think it was.
Q lWell, when it hit a mail box?
A Well, it hit the mail box but -- I guess you

would call it an accident.

Q Well, it hit the mail box in any case, it
did hit the mail box?
A A1l right.

Q Okay. Where were you, Alex, before the

accident?

A We was in Clearfield at my father-in-law's,
my wife's dad's, and we was there celebrating a birthday
party.

Q And whose birthday was it?

A That was her brother's.
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Okay. And she was there with you?
Yes, she was.

Who drove the car to the party?

I believe I did.

O T O = oo

Okay. And was anybody there with you at
the party besides you and your wife and her parents and
brother?

Sure. There was friends and relatives.
Quite a big group of people?

Yes, there was.

Lo O O =

Okay. And after the party did you -~ were

you going to g0 home?

A Well, yes.

Q Okay. Did anybody ask you for a ride?

A Yes, they did.

Q Who asked you for a ride?

A MHike Quintana and Marty Martinez.

Q Going back to Mike, does he have a nick-
name?

A Yes, Otts.

, Qkay, when we introduced him as Jtts it was

in fact litke, was it not?
A Yes.
Q Okay, and that was my mistake. OQOkay, so

that's ttike you are referring to in the courtroom today. He
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was with you?

A

Q
car?

A

Q
party?

A

Q

A

Q

the Layton area?

A

Q
first?

A

Q

A

Q

Uh-huh.
Okay. And how many people total in the

Four.

And was there alcohol served at the

Yes, there was.
Did you have occasion to have some drinks?
Yes, I did.

Okay. And did you have occasion to go to

Yes, to give my friends a ride houe.

Okay. Who were you going to drop off

I was going to take Harty home.
Okay, and who was driving the car?
I was.

Okay, and what happened as you were coming

to take Marty home?

A

lell, he said to turn this way or that way

and I turned and we went down this road here.

q

Hould you step to the board and show ne

exactly what happened, if you would.

A

A1l right.
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Q Do you know that area, are you familiar
with that drawing, don't --

A No, I'm not too familiar with the area
but --

Q Well, don't change her drawing at all,

don't erase anything.

A All right. Okay, we was headed down this
way and like they indicated earlier, there was no -- it's
poor light.

Q Okay.

A We was coming down the road and 1 was driving

and I was coming down the road like this and there was gravel
there and I didn't notice the road took a shot left, I guess
it would be, and I sitting in the driver's seat, and I
took that -- all of the sudden I had to turn left. You see,
my battery wasn't working very good so my lights were din
anyway and my car has bad springs so it lowers the frontend
of the vehicle so it's going down this way. A1l of the
sudden I had to take the left, slammed on the brakes, and
went out of control, went this way, hit the mail box, and
that's how we ended up in that position.

) Okay. Why don't you take your chair. That's
a fair representation of where the car ended up in, is that
correct?

A Exactly.
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Q And what you have heard the witnesses

testify to is about what happened to your car, is that

correct?

A Yes.

Q Did you get out of the car?

A Yes, ! got out of the car and --

G Where did you go?

A I looked around and all of the sudden I
looked over to see the lady's house -- no 1ights were on

but at the gentleman's house there there was lights on
in the inside and I believe the porch light was on and I
walked towards the house to ask them for a jump because I

thought they were awake.

Q Okay. Why did you want a jump now? These

are all ladies on the jury. What do you mean by a jump?

A I needed to get my car restarted, jumper
cables.

Q Are you talking about getting sone battery
cables to hook up from car to car?

A Yes.

Q And s0 you went to the door to ask him

about that?

A Yes, 1 did.
Q Did you in fact ask hin?
A Yeah, I asked him if he could give me a
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jump and he said, "Sure, I will be right out." So I went
back to the car and I said we would be all right because the
guy .indicated he would let us -~ would give us a jump.

{ Okay. Could you have started your car
without the jump?

A No, I couldn't. We tried, that's why the
lights were off when the lady ltooked out the window.

Q Okay. And then after you told them that,
did you have occasion to come in contact with llrs.
Summerville?

A Yeah, she came out of the house kind of
perturbed about her mail box.

Q Qkay. And you had a conversation with
her?

A Yeah, T told her, "Don't worry about your
nail box, ma'am, I will pay for it."

Q Okay. And the mail box was ~-- you felt was

your responsibility?

A Yes, it was.
Q Okay, and you still feel that way?
A Yeah, I told her earlier that 1 would pay

for her mail box.
4 Okay. And so you ~- you told her that and
after you had a conversation with her what happened?

A Well, then we went back to the car and I --
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no, [ went to the gentleman's house again and asked him if
he was going to give me a jump, but if his wife did call
the cops I figured they were on their way, you Kknow, and so
I thought, "Oh, shit," {(laughter}, "Oh shucks,” so I went --
excuse me, Your Honor.

I went back to the car and so we pushed the

car to the side of the road and parked it.

Q Okay. And your intention was to walk
home?

A Yeah.

Q Did you have occasion to come in contact

with Officer Brown?

A Yes. I was about 50 yards up the road
already by the time he came on the scene. He turned the
corner and I seen his lights and I got scared and so I
took off running and then I thought, "What the heck am I
running for?" So I stopped and he came up and 1 started

walking down to the curb and he said, "Can you come oaver

here?”
Q Did you go over?
A Yes, I did.
9 Did you have a conversation with him?
A Yes.
Q Okay, and then after your conversation with

him did Barbara, your wife, in fact step forward?
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A Mo, not at that time.
Q Oh, okay. After the conversation with
him, what happened?

A He asked me to step into his vehicle.
Q And did you do that?

A Yes, I did.

Q Okay, and after you stepped into his

vehicle what happened?

A We started going up the road Tike he said
and we went about another 10 yards and Marty was walking
on the left hand side of the street.

Q Now you've talked about a Marty that was
in the car with you earlier that you were going to take
home. Is that the same person?

A Yes.

Q Okay. And then did Marty, based on what

Officer Brown said, did Marty come to the vehicle?

A fio, he says, he put his spotlight on himn
and he said -- I guess he realized who it was because he --
Q Don't guess and don't make any observa-

tions about what he said.

A ATl right.
Q He put a spotlight on --
A He put a spotlight on him and he said, "Hey,

Marty, what are you doing?"
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Q Okay. Then did Marty come to the vehicle?
A Yeah -- no, he stood there because the

officer told him to stand right there.

Q Okay. And then did the officer exit the
vehicle?

A Yes, he did.

Q You had a conversation?

A Yes.

Q And after the conversation, what happened?

A Well, out of nowhere here comes my wife.

Q Qkay. And your wife stepped forward?

A Yeah,

Q And she made some statements? Okay, and

we don't want you to repeat those statements.

A I don't even know what they were. I wes
inside the vehicle.

Q Okav. And after she made those statements,
what happened?

R Hie gave her the field sobriety test.

Q Okay. And after he gave her the field
sobriety test, what happened?

A I heard him say, "I am placing you under
arrest for DUI."

Q Okay. And after he said that to her what

happened?
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A He handc¢uffed her, brought her to the
car and opened the door and let me out and put her in.

Q Okay, and where did you go?

A I just stood there on the side of the
road with Marty and these guys left.

Q And there you were with the vehicle?
What happened -- you didn't have your vehicle either?

A No, it was parked down the street.

Q Did they eventually impound your vehicle

and take it away?

A Yeah. 1 did indicate to the officer there,
the other officer with the blond hair, I asked him if I
could take the car home and he says, "Ho, you can't take
the car home, but you can go ask Officer Brown." So I
went down the street further where he was talking with
these people and I went down the street and I asked him if
I could take the car and he said, “You can't take the car.”
1 said, "All right."

) A1l right. Did you ever make any statements
to anybody that your wife was driving the car?

A If I did it was out of -- probably frantic
and excited, you know.

Q Who was driving the car. Now, you are
under oath and you understand that you are under cath here

in the court today and I want you to tell the jurors who was
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driving that car.

A
Q

all?
A
Q
A
Q
Harty hone?

A

Your Honor,

BY MR. GARSIDE:

Q

car very often?
A

q
A

[ was driving the vehicle,

Is there any question about that at

There's no question.
You own the vehicle, it's your car?
Yes.

You were driving and you were taking

Yes, I was.

MR. VANDERLIWNDEW: That's all I have,

THE COURT: Thank you. Mr. Garside.
dR. GARSIDE: Thank you, Your Honor.
CROSS-EXAMIHATION

Hr. Lopez, does the Defendant drive your

Yes, she does.

Does she have her own vehicle?

Well, we have one but it's not registered.

She used to drive it.

q

You testified that you parked the car and

you were just going tou walk home, is that right?

A

Yeah, but I felt that the police were on
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their way so we just decided that we had better get out of

here.
4] Isn't it true that you 1live in Clearfield?
A Yes, 1 do.
Q Quite a jaunt, isn't it?
A Yeah, but the people I was giving a ride

home 1ived in Layton.

Q So you were going to walk to their house?

A No, I was walking towards Ciearfield. I was

going to go hone.

Q You were going to walk home?

A Uh-huh,

Q But you didn't know where your wife was?
A Heck, no. See, I was at the car looking

for my cigarettes and I couldn't find them, you know, and
I thought well, because of the way the car turned and what-
not that they fiew underneath the seat and so I was l1coking
under the seat and everybody said, "Let's go, let's get out
of here," and so they started running un -- going up the
street, not running, watking up the street, and they were
quite a ways up the street by the time I realized I
couldn't find ny cigarettes so I shut the door and got out
and started walking up the street myself, ana that's when

the officer turned the corner. And where they went, I

don't know. I was kind of surprised, looked around and tnere
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was nobody else with me.

Q Okay. MNow, you've heara both ils,
Summerville and Mr. Horseman testify as to the statements
that you made --

A Uh-huh.

g -~ shortly after you hit the mail box. You
went up to Mr, Horseman's and said, "My wife was driving,
can you give me a jump."

A I could have said that in a state of

frantic. I probably said that so that nobody woula know that

I was driving at the time. That's probably why I said
that, if I did say it.

Q And tnen again you said it to lis.
Summerville?

A Probably did.

Q Did -~ what did 9fficer Brown ask you when
he came up to you?

A Well, the first thing he a1d, I think he
asked me something about a motorcycle.

Q And what was your response tTo that?

A I just said yes or something. Everything h
asked me 1 just agreed to. [ said, "Yes, yes, yes," I didn
fight him over nothing. I said, "I'l1l get in the car,” you
know.

Q Yes to everything, I mean even if it wasn't

a

LI
L
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right you still said yes?

A Yes, exactly.

g And why did you do that?

A I don't know.

] This birthday party that you were at,

had you had quite a bit to drink there?

A Well, I did. I drank a few earlier that --
earlier in the party 1 did.

q In your own opinion and knowing yourself,
did you feel that you were impaired?

A Well, tell me what drunk does. I don't
know, I drove the vehicle, I will say that much. I got
in and drove it. Haybe I shouldn't have been.

Q Do you recall making a statement to the
officer that you were too drunk to drive so you had vyour
wife drive?

A No, I didn't state that. He stated that to
me s0 [ agreed with him. He said, "What was it, you were
too drunk to drive so you let Barbara drive?® And I said,
"Yes." I remember that. That's what he told ne.

{ Did he use the name Barbara?

A He had already placed her under arrest.

g And cdlled her by her first name?

A He probably said “"your wife.” [ don't

reimenber, but he did say -- it was indicating Barbara when
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he did ask me that question.
Q So it's vour testimony that O0fficer Brown

canie up with that?

A Exactly.
Q You never made that statement?
A I never made that statement, she's the

one that walked up and said that, that she was driving.

Q Were you in fact too drunk to drive?

A Well, with the street 1ights like it was
and whatnot, maybe I was and maybe I wasn't. I'm not too
sure, and then with my car the way it was acting, put all
that together, a pile of junk going down the road.

Q And you were in the car and you heard
Officer Brown tell your wife that she was under arrest
for driving under the influence of aicohol?

A Yes.

Q Do you recall what his exact words were
as he placed her under arrest?

A He said, "I am placing you under arrest
for DUT driving under the influence," I guess.

Q Did he say OUI or did he say driving under
the influence of alcohol?

A I know it was either one of those, but it
still means the same, don't it? DUI, driving under the

influence.
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Q Did you say anything at that point?

A I was telling Baroara to shut up -- not --
before he placed her under arrest [ was telling her to shut
up.

J Okay.

A I was yelling out the window saying, "Shut
up, what are you doing," you know. I kind of realized what
she was doing.

Q You said that at the scene, even Ms.
Summerville testified, that you told her you were going to
take care of the mail box.

A Yes, I did.

Q Did you give her any information or
identification as to who you were, where you lived, where
she could get in touch with you?

A Well, Tike I say, I was lost and I really
didn't know where I was at. I did tell her I would pay for
the box. flow I know where she lives I will go down there
and pay for her box.

Q But you didn't give any information as to
your name and where you lived?

A lo, I was too concerned about my vehicle.

< Did you try to find out her name, her
address? You said that you were lost.

A Ho. I was already too worried about
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Barbara. The mail box really didn't mean much to ne after
they had placed her under arrest.
q Okay. Prior 1o your --
A I was worried about the car to get it out
of the road.
J Okay.
MR. GARSIVE: Hothing further at this time,
Your Honor.
THE COURT: Thank you. Any re-direct?
MR. VAHDERLIWUEN: Hlothing, Your Honor.
THE COURY: Thank vou. You may step down,
Mr, Lopez.
MR. VANDERLINDcN: iike Juintana, please.
MICHAEL QUINTAGA,

was cailed as a witness for and
on behali of the Defendant and
testified upon his oath as
follows:

DIRECT EXAMINATIOHN

BY MR. VANDERLINODEN:

) Would you state your name for us, please?
A ichael Juintarna.

Q Might I call you Mike?

A Yes, sir.

2 Thank you. Your address, {like?
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brother.

birthday party on the 16th.
that party?

home?

accident?

Honor.

P = .~

Q

A

o T B o'

2655 Wortn 400 West, Layton.

Are

Yes,

you a friend of Alex and Barbara?

I am,

Did you have occasion to go to a party?

Yes,

1 did, a birthday party for her

You've heard testimony here today about a

Yes,

I was.

Did you ask anybody for a ride hone?

Yes,

I asked Alex Lopez for a ride.

Okay, and did he agree to give you a ride

Yes,
Were
Well, di

Yes,

he did.
you subsequently involved in an
d you hit a mail pox?

we did, we did hit a mail box.

Okay. Who was driving the car?

Alex
MR.

THE
fR.

Lopez.

VAHDERLIHOEN: That's all I have,

COURT: Thank you. Hr. Garsiae?
GARSIDE: Thank you, Your Honor.

CROSS-EXAIIINATION

Your

Is that correct that you were at
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BY MR. GARSIDE:

Y Hhere were you located in the vehicle,
Mr. Quintana?
A In the back seat, in the passenger side

in the back seat.

Q All right. Who else was in the back seat?

A Harty Hartinez.

) And he was located where?

A On the back, on the driver's side in the
back seat.

Q Who was seated directly in front of you?

A Barbara Lopez.

G Just the four of you in the vehicle then?

A Yes, sir.

) How long had you been at the party?

A I had been there for approximately two

hours, My ride wanted to stay there and it was late and I
wanted to get home so Alex was already going to give Harty a
ride home and so I asked him if he would nive me a ride and
he said, "Sure, no problem.” So we left.

Q You say you didn‘t get to the party unti]

about 2:00 in the norning then?

A Right.
q Had you had anything to drink at the party?
A No, sir, I didn't,
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] You hadn't had anything to drink at all

then?
A No, sir, nothing at all, there or before.
g Where were you when the officers arrived?
We pushed the car off the road and I says,
"I've had enough of this," you know. [ am going home.” It

was late and I was tired and I wanted to get home and so I
took off walking and so the officer, when I was walking he,

you know, he drove -- passed me right by. Apparently he

didn't see me.

Q Which -~ do you know which officer --

A flo, sir, I don't. I was walking on the
sidewalk,

Q Do you recall where you were when the

officer passed you?

A Going north on -- geing norith on whatever

street that 1is.

Q So you were headed that way.

A Right.

Q Are you good friends with Barbara and Alex?
A Yes, I've known them for 1% years.

2 Okay. Has there been any occasion wuhen you
nave been with them when Barbara has bezen ariving the
vehicle?

A ito, sir.
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Q NHone at all?

A Never,

q You hadn't been drinking anything at alf
that night, weren't you concerned that the driver of the
vehicle had?

A Yes, sir, somewhat. But I felt that Alex
was, you know, he seemed to be, you know, he had been
drinking but he seemed to be all right.

HR. GARSIDE: HNothing further at this
time, Your Honor.

THE COURT: Thank you. Further direct?

MR. VAHDERLIWDEN: MNothing, Your Honor.

THE COURT: You may step down,

IR. VANDERLINDEH: Your Honor, if the Court
please we would like to call Barbara Lopez to the stand.

BARZARA LOPEZ,

was called as a witness for
and on behalf of the Uefendant
and testified upon her ocath as
follows:

VIRECT EXAITHATIUH

BY MR. VANDERLIHDEN:

Q liould you state your name for members of the

Jjury, please?

A fy name s Barbara Loraine Lopez. I live

32




19

20

21

22

23

24

25

at 54 South 450 East in Clearfield.

Pl Y < T

Are you marrieag?

Yes, I au.

And Alex is your husband?
Yes.

Okay, fine. I would like to call your

attention to what's been testified to as a party that

occurred for your brother at your parent's house. \ere you

there?

A Yes, 1 was.

Q Okay, and what is your brother's name?

A ETi Garcia.

Q Okay, and you were at the party, his
birthday party, is that correcc?

A Uh-huh.

] W¥ho did you go to the party witn?

A Uith my husbana and my two children.

qQ Okay. And who did you leave the party with?

a fly husband and two of his friends.

Q What are their names, if you know?

A tiike Quintana and Marty liartinez.

Q Ukay. And as you left the party, where
were you -- what was your first destination, where were you

going to go first?

A

Well, we was going to go home but then his
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friends asked for a ride and so we was going to Layvton.

Q Okay. And who were you going to take to
Layton?

A Marty and Otts.

Q Okay. VWhat city was the party in?

A In Clearfield.

Q Okay. You live in Clearfield?

A Yes.

Q So it was out of your way but you agreed

to take them home, is that correct?
A Yes.

Q Okay, and so you went to Lavton. Who was

driving the vehicle?
A MMy husbana.

Q Okay. ©0id something hapnpen while you were

in Layton?

A Yes,

2 What was that?

A He hit a mail box.

Q Okay. What happened thereafter, what aid

you do?

A Well, after that everybody got out of the
car and everybody said, "Let's just go,” and first my
husband goes, “Let me go see if [ can go get some jumper

cables to get a jump for the car to get it started,* and so
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then he went and talked to !r. --

Q
here today.

A

q
A

he came walking

Q

take it easy.
A

g
happened?

A
{
A

q
thereafter?

A

G

A

1
officer?

A

sitting down by

Q

Well, it's the gentleman who has testified

Yh-huh,

Okay.

And so then he was talking to him and then
back and I don't know, everybody just --

Hhen you say "he came walking back,"™ just

iy husband did.

Okay, Alex came walking back and then what

Then we all took off walking.
Okay. You lefrt, didn't you?
Yeah.

Okay, and did the officers come shortly

Yes, they did.
The police officers. Did you step forward?
Yes, I did.

Ukay, and did you 9o up to any partficular

1 didn't step forward right away, I was
this truck and I was just watching then.

Okay.
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A Well, T seen an officer coming so I just sat

down but I didn't really know what to do and [ didn‘t know

really where I was at, I'm not voo familiar with Layton. So

I just sat by the truck and was just watching and I seen
Jfficer Brown talking to my husband. I figured that he was
going to place him under arrest and I thought -~ so then
that's when I walked forward.

9 Okay. Now, you tell these ladies of the
jury why you walked forward and what you said.

A I walked forward to the police officer
because I didn't want ny husband to go to jail, his record
has been clean for quite a few years now and so then -~

] Okay. Here you afraid that he was going to
be arrested?

A Yes, I was.

q Wihat were you afraid he was going to be
arrested for?

A For DUI.

Q Okay, for driving under the influence. OQkay,

and so you stepped forward and what did you say to Officer
Lrown?

A I told him not -- I tola hinm to leave the
two guys alone that I was the one that was driving the
car.

Q Was that the truth?
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A No, I lied.

Q Okay. #Well, you didn't tell the officer
the truth, did you?

A Huh-uh.

) Who, in fact, was driving the car?

A My husband.

Q And why did you tell the officer a 1ie?

Ur why did you tell him something that wasn't true?

A Because I was Trying to protect my
husband.

Q Okay. And so what the officer, what
Officer Brown has testified today about your statements 1is
correct, isn't it? I mean, when he got on the stand under
oath and said that you were driving - and he testified under
cath that you told him that you were driving the car, that's

correct?

A I did say it but I really wasn’'t driving

the car.

) I know, but what he testified to what he

heard is correct?
A Right.

q What he said that you said -- am I getting

too many saids in for you there?
A Uh-huh,

Q I'm sorry. The officer told the truth about

87
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