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Case No., 7655

IN THE SUFREME COURT

OF THE STATE OF UTAH

MARIA B, LEPASIOTES,
Plaintiff and Respondent

-, SOPHRONIA WOCDLAND DINSDALE,
CHESTER F, DINSDALE and
DARRELL DINSDALE,
Defendants and Appellants.

APPELLANTS' BRIEF

GEORGE M. MASON

Attorney for Defendants and Appel-
lants,
Agdress: First Security Bank Bldg.

Brigham City, Utah
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IF THRE SUFREME OOURD

WARIA B, LEPASIOTES,
Fladntify and Responient.
i aad

WPHRONIA WOCDIARD PINCHALE,
cxmmz r. am 1E and

The facts in this ense apossr te inwlwe twe
sloments = fallews:

1. 4 diemrte as 0 She bomsiery 1inme Dotoce:
the reel property thst 1s Treed 11, a0 desorided in
the pladatiffts sempladnt, ond which Lo vested In the
defemdont, Sophrenia Wosdlasd Pinsdalo, and the pEOpw
erly desorived in povegvaph Twe of the plaletirf's
otmplaint and whish ¢itls is vested in tiw pleletify,

2, A portion of demges to tress plented in a
e rusning North amd South dn the vieinity in quen-
. tion, the exact losetion of the seme belng nove pure
Markr delinented on dofendowte and sppellants
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"Rehidt f2* on Nils w.

Algo Semsges to & remshecklo fence and irrigation
diteh, the loontions of vhieh ave set forth &n detald
on the defendonts and appellants sadd *Bwhibit £2°,

Esoh of the perties heretd, ss eppears from plafne
¢iff and respemdent's "Exhibit A and dofendenta omd
appellonts *BahitAt F3 amd Fi* ave vostad with title
to respective parosls of veal property hereinshove
referred -~ thet sz the plaimiff el the regrondend
4o vectad ulth the 44tle o veresl of land vhich 3%
Soplwonds Wodlsnd Tdnsdale, 1o vested with title to
the propsely uvhieh $g identifisd sz Tract F1 4z the
Mocesdings in seid setber.
ppellent, Scplwonis Woodlend Dinsdale's kmshand Chos.
ter P, Mimsdale, vho is aleo & party to thle astion,
ottained title to a2sid Troet 71 in cquestion on or
on or chout kugust I7th, 1931, enjoywd gudet snd poses~
title to defendmnt and vespondent, Soplwonia Voollund
Dinodale, wmwm and, .o walnable. oonglde -

iT/l v Act, administered by the Utah State Libra
‘ated OC, R ontain errors.




eretion with the ewooptlion of the twick bome located
on the promises of btoth defendant and rospoudent, H0w
pocais Woollasd Dinedsle, aml that fupther, their
uee end possession of seld preniges., (Ses defeniunt's
orxhitit £39) Parther, for the losotion of the honse
in question, geo defendant's "Exhibit £,

The facte further seen to be uncontrediocted
both state sn oounty taxes, on ihe respeotive porosls
of land harein fsvolwsd, and whish have besn partiecul.
toem levied sgoinst seid parcels in guestion by the
prover taxing ssthority.

It further appeare to be the fach that pleimtisy
d respondent asoqnired dtle to the pruperty vith
viloh 16 i sinitted, us Gessrited in the deed ty
videh she oMained title on or chovt Doswber Bh,
1924, plsimtifets "Bxhibit 4%,

The facts Turther seex 0 0 as shown Yy the evie
Dingfele end Coplwonie Woodlasd Dinadals,
thetr WW in interest st oil times %p o
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about 1951, enjoyed quict and pesetedls possosslion of
the entire parcel descrided hereinshove without eledm
of right being ssserted ty the plaintiff end respoed.
ok,

Further, 14 appears fros the ovidence sl in poyw
tioular the testimeny of H1lllam lepasiotes, one of the
boundery fenee line betwoen the two naresls is quesfy
vas on e line eo enllsd for In the respective desds
by which the respective perties hoveto, =ul thelr pred.

adedts thet up to 1932 ike fonvs Mme in guestlion o

pellantts "Exhidit £9° wes nover in esdgtence,
The £ note Parthor sppear o be that the pleine.

4% and respasient’s, wnd ter predecsssarg in in-

terast, vevor swed or eleimed suy port of parosi of

dofendunt snd appellmntis pyoperty herein congerned

until shout 1971, with the axveption of the ot

spot of lend upem whieh the hounse atood,

WM?B«&@W&%MW?MM
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ent, snt Chester 7, Dingdale, one of the defondents
AMM@%M&M&MM%&
last, Sophwonda Woodland Dinpdsla, snd st s time when
noither of tham were vestod with titie to either of the
pereels in questiom, and Bareinsbeve referred 1o, omw
gaged in personal differvences whieh deweloped to sudh
& extent that oourt sotion reelted in bLoth ¢ erimin.
el ;d odvil ratwre, Wz, lepesiotes beling the oome
pleindng party in esch irgtanes, The dlsposition of
the oriminal setion doos Dot scem ¢o be of oonent In
this anttor, DHowever, the civil action was dleposed
of by the Honoralls Judge Peett requirisg My, W,
Lopasiotes end Mr, Dinsdale harein to edeck 2 "Posse
Fenos" which is the femse huvetofore referred and
wbieh it Ln contemded 1y the Ralmtif? sl regponde
tion, It iz edmitted o “moke shift femce” of 1314Ye
eongaquence uas senntracted, Mt 1% lo further defin.
1taly cladmed and ig uncontrudl

snd respondent, Joptwonis Woodlend Dinedels, the owne
o of the Truct #1 hovelnshows partioliarly referped,
nover was & party to said setion - &id vol partieipate
in the, oanataetion. of, am(*mmm and. 444 no...

stered by the Utah State Libra
Y CC CrTors.




asthorise or eondone the comstyuotion of the suwe,
And sald Chestor I, Dingdale, ubile he hal title to
seid sevocel desigmates in platatiffls comlodnt as
Tract i1, and the peid Sopleosia Woodlend 1 insdale
bave alvmys clafmed $24le omd the right %o the entire
tract #1, ond 50 used the ssue up to sdout 1531 o
ay ome,

Rglative %o the claim of the rlafntiff for devege

the trees clong the rov of tress in quecilon during
the madng of 1949, snd poured = salt solotiem fo sadd
holes, Howwver, the record is dmend of the feot $het
the irecs in qpestion vere demaged.

Further, the feots 200m to show thet the Lreigee
tion étteh used by the plaletiff end respondent f

Iy west of the row of treen in guestieon, wes used by

then duping the Irrigetion sescom of 1949 and 1950

wthout sy $3fTieuity or insonveniones,
5’!&”%’%’%7 G, mﬁ W MM{/# [ P
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twrbenoe geems to Do that defen’ants and responfents
Chestar ¥, Dinsdsle and Darvel insdals, during the

esrly part of 1947, vresot or strengthensd up & poot

vithout othervige disturbing the reat of the powts o
vire alomg tie fence,

The Court at the somelusion of the trisl, dlere.
gurding ths evidence in said setter ond the deeds of
conveyuncs ' vhich the plelmiff snd respondont
Sophrenia Yoollend Dizpdale, oze of the defendants
Prosarty to %o on the line of the “Hecse Tenos® heree
in reforred 1o agd so ardored o fudgment 40 Yo onteved

It soong twpartent ot e time fo set forth thd
this eetion wse imptitated on Jww 23, 1940 - ond now
o far trlal on Owteber 17, 1950, and that on Octater
13, 1950, the onumeel for defumdants mnd appellonts
and vho pobetitated An plece sn! instead of irtiur
Woolley, %ac., thelr Coymer attormey, caused to be
ﬂwmmmammwm,mmmx
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who tried sald matter, de dismalified to git for the
recsons set forth thevein, Sec the entire Sransoript
on appeel in plofatiff's *Rebiddt #A%, end defendants’
SReribite 2, 3, £ and O,
ARGUME

FOINT X

*E COURT ESRED IN PAILING TO REVER THE GURSTION
OF (18 (PALIFICATION TU HEAR 5AID MATTRE
JUIGE POR DETEMIBATION OF SAXD <uESTIO

A%t the tise this metter cone on fiwr hoowing o
the merits oo Ocleber I7¢h, 1940, the Uteh Bales of
Civil Procedure had boem sdopted 1s Whis stete wnd
vere in full foroe snd effect, = according b
yulsg the Trial Juige vhem an alffidewit M%‘&,W}

snt is expressly set forth im Rule
&!n,wmmmwmxwmma
youe 13
STHAT THE TRIAL JUDCE I¥ YHIS MAITTER W45 DIAED
A 7
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AND THRIR COUNSEL WiD TRIED CAID MATYER AN FOR THAY
REASON THEY MERE FREVENTID YROM HAVING A FAIR TRIAL
O THR MERITS O@F ALl CASE®,

In support of Point IT, the srgument the defisesl
snts and appellanmts eall tile Nemersble Cowrt's sttene
tiom to the emtive £rial jwocosdings as sel foerth in
the trumpeript (B, 3«315), The evidence a» oited
clearky shous the Mas and rvejudios of the Cowrt.
Pome 111 |

*THAT THE COURT ERRED TH PATLING TO GRANT DE.
FERDAMES' MOTICR %o dimsiss ssid action et the olose
F PLAINTIFF'S FRESENTATION OF EVIDTEDEY

That &t the ecomelusion of the plaimifr? ,
defendenta mode 2 notion for o dimdsssl of sold g
motion (7w, 165-166).

Pleadings smd evidenes introduesd Ly plaistif? wp to

in t'is rogerd,
mne v

*TEAT THE COUPY RRIGD IN ESTABLISHING TIR BOUMD




FROPERTIES AS T FONTH I 200 DRCREY IN SAXD MR1TiIaM,
In view of the plealings, the svidence and tle
ferts in this retter (see entire record on appeal) the

snd respondent ia not entitled to the estodlishumat

of the Yomdsry 1ise s found 'y the gourt, snd thet

1t should bs cotablished sccording to the desmeiption
s thelr respective deeds, Tripe v, Deplay - Utad o
2% Pag 9125 Awwietion 69 4 L R 1430 Pomen we, MA11Rwer
Tish « 232 - Puo 24 202,

POINT Vi
HDANTS AND APVRLIANTS AR 18 PARIIC.

BALE FOR 8275,00 AND COSTS®,

That 1t is concloded |
lante thet the zomey Suloment mmrvied pleintiff end
respondont agatnet the defondmsts snd eppellewts
in purtienley Sophrenis Yoodlend Dizsdals 1- not supe
ported Yty low or the feete in sedd satter, (See en~
Hre tranpeript on appeal).
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FoIRT V1

*THAT THE COUNT ERWED I THE ADNISSION (F Y78YT.
W ARD TVIDERCE PRODUCED AT i TRIAL BY THE FLAIN.
SIMP AN ITSPONDENT AND THE TRIBWNDANTS AID APPRLLANTS
WHICH WAS DULY OBJRCTID 70 BY TIF DEFENDANES ARD APIEle.
LARYS®,

That the defondants snd appellsnte subeitied to
tostimony and evidsnos Sxtroduchd end offered by the
pletntiff obd respondent &n aedd matter, (Ses entive
trensaript on appesl),

TIRREFGRE, 1o view of the faresoine fuots, evie
denes, smtharitiss sod plosdlugs &n sald metter, It
is respecifully suimitted thet the fndzment of the
triel oourt in sedd matter be rewerwed, end thet the
frther relief a2 suy bo maet anf fust in 1he wrendses,

The forepaine 1s resmmetisd

B Mo, JAO0R
MW fw mm and el
Deted ot Brighes City, Uteh
%mww:mm *-B, 1942,
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