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IN THE UTAH COURT OF APPEALS 
 

 
STATE OF UTAH, 

 
 Plaintiff/Appellee, 

 
vs. 
 
CHANCE L. ROBINSON, 

 
Defendant/Appellant. 

  

 
 
Case No. 20090015-CA 
 

 
BRIEF OF APPELLANT 

 

 
JURISDICTION 

Appellant Chance L. Robinson (“Mr. Robinson”), appeals from the trial 

court’s denial of his motion to quash the bindover by ruling dated September 15, 

2008, and the subsequent entry of judgment against him.  This Court has appellate 

jurisdiction pursuant to Utah Code Ann. § 78A-4-103(2)(e). 

STATEMENT OF ISSUE AND STANDARD OF REVIEW 

ISSUE: Whether the statute under which Mr. Robinson was convicted of 

possession or use of methamphetamine, Utah Code Ann. §§ 58-37-2(1), -8(2)(a)(i), 

is unconstitutional in that it makes a person criminally liable for his status, in 

 
 



violation of Robinson v. California, 370 U.S 660 (1962), and in that it violates the 

Due Process and Uniform Operation of Laws clauses of the United States and Utah 

Constitutions? 

STANDARD OF REVIEW:  An appellate court reviews a decision 

concerning the constitutionality of a statute for correctness.  Merrill v. Utah Labor 

Comm’n, 2009 UT 26, ¶ 5 (“The constitutionality of a statute is a question of law 

that we also review for correctness”).   

DETERMINATIVE STATUTORY PROVISIONS 

(Included in Addendum) 

Utah Code Ann. § 58-37-2(1)(c), (ii) 

Utah Code Ann. § 58-37-8(2)(a)(i)  

STATEMENT OF THE CASE 

1. Mr. Robinson was originally charged with five separate counts:  

(1) possession or use of heroin; (2) possession of drug paraphernalia; (3) driving 

under the influence  (impaired, not blood alcohol content); (4) driving on a revoked 

or suspended license; and (5) operating a vehicle without insurance.  Record at 3-4. 

2. A preliminary hearing was held on these charges on June 17, 2008, at 

which time the magistrate dismissed the license and insurance charges for lack of 

evidence but bound Mr. Robinson over on the heroin, paraphernalia, and DUI 

charges.  Record at 133, pp. 31-32. 
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3. Shortly thereafter, on July 11, 2008, the State amended the 

information to add a charge of possession or use of methamphetamine.  Record at 

49-50. 

4. On July 29, 2009, a second preliminary hearing was held as to the 

methamphetamine charge only.  Record at 134.  At that time, the State conceded 

that it was prosecuting Mr. Robinson on the methamphetamine charge based solely 

on the fact that a blood test showed that he had the substance in his bloodstream.  

Record at 134, p. 8, lines 3-8. 

5. At that time, Mr. Robinson objected that this charge violated his 

constitutional rights and that there was insufficient evidence to support a finding of 

probable cause.  Specifically, Mr. Robinson argued that prosecuting and convicting 

a person for merely having a controlled substance in his body or in his bloodstream 

is prohibited by Robinson v. California, 370 U.S 660 (1962), which made clear that 

the United States Constitution does not allow the state to prosecute someone 

because of their status; rather, only a person’s actions may subject a person to 

criminal liability.  Record at 134, p. 5-6.   

6. Overruling Mr. Robinson’s evidentiary objection, the Court bound 

over the charge but ordered briefing on the constitutional issue. Record at 134, p. 

11.  Accordingly, Mr. Robinson filed a motion to quash bindover based on this 

issue. Record at 58-73. 
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7. After briefing and argument on the issue, Record at 58-73, 75-86, 87-

94, the trial court overruled the motion.  Record at 98-102. 

8. On September 16, 2008, the State amended the DUI charge to DUI-

metabolite and Mr. Robinson entered a plea of guilty to the amended DUI and the 

methamphetamine charges.  Record at 135.  The methamphetamine plea was 

entered pursuant to State v. Sery, 758 P.2d 935 (Utah App. 1988), that is, Mr. 

Robinson retained his right to appeal the trial court’s denial of his motion to quash.  

Record at 135, p. 4.1  

9. On November 25, 2008, Mr. Robinson was sentenced on both charges 

(as well as charges stemming from another case that is not the subject of this 

appeal) and judgment was entered against him.  Record at 117-21, 136. 

10. On that same date, Mr. Robinson filed his Notice of Appeal.  Record 

at 123-24. 

STATEMENT OF THE FACTS 

1. On August 10, 2007, Officer Ellswood reported to Officer Owens that 

he intended to stop the vehicle that Mr. Robinson was driving for not having 

insurance and the driver probably having a suspended license.  Record at 133, p. 6, 

11.   
                                                 
1 In addition, Mr. Robinson plead guilty to charges in a second, unrelated case.  
Record at 106-112, 135 pp. 2-4.  Neither these charges nor Mr. Robinson’s plea to 
the DUI-metabolite charge are the subject of this appeal. 
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2. During that traffic stop, the officer determined that Mr. Robinson 

might be impaired and asked Officer Owens to respond to the scene.  Record at 

133, p. 7. 

3. Officer Owens had Mr. Robinson get out of the car and perform 

certain field sobriety tests.  Record at 133, p. 8. 

4. At the conclusion of these tests, the officer concluded that Mr. 

Robinson was impaired and therefore placed him under arrest.  Record at 133, p. 8-

9. 

5. Thereafter, the officers had Mr. Robinson provide a blood sample. 

Record at 133, p. 10.  That sample came back positive for methamphetamine.  

Record at 134, pp. 4-5, 8 (specifically, although the exhibit is not in the record, at 

the preliminary hearing, the State introduced into evidence a toxicology report 

showing that Mr. Robinson had methamphetamine in his blood).  This is the sole 

evidence introduced that Mr. Robinson “possessed or used” methamphetamine.  

Record at 134, p.8. lines 3-8. 

6. Although the trial court stated in its ruling that “Defendant chose to 

ingest the drugs,” Record at 100, there is no evidence whatsoever in the record that 

Mr. Robinson acted voluntarily and knowingly to ingest the drugs.   

7. There was no evidence introduced as to where, when, or how the 

methamphetamine came to be in Mr. Robinson’s bloodstream. 
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SUMMARY OF ARGUMENT 

Under both the federal and state Due Process Clauses, U.S. Const. amend 

XIV and Utah Const. art. I, § 7, a person should not be subject to criminal liability 

for matters that are outside their control.  Indeed, in 1962, the U.S. Supreme Court 

held as much in Robinson v. California, when it held that a person cannot 

constitutionally be convicted simply for being an addict.  Being an addict is a 

status and status crimes are unconstitutional, the Robinson Court held. 

Mr. Robinson’s conviction in this case falls within precisely the same ambit.  

Although his status was different from that of the Robinson defendant (one being 

an addict and the other having a controlled substance in his bloodstream), neither 

one of them were capable at the time of the arrest to change their condition – their 

status.   

In addition to being a prosecution for a status offense, as explained below, 

the statute under which Mr. Robinson was charged and convicted opens up 

criminal defendants to violations of the Uniform Operation of Laws Clause of the 

Utah Constitution.   

ARGUMENT 

I.  STANDARD OF REVIEW 

An appellate court reviews a decision concerning the constitutionality of a 

statute for correctness.  Merrill v. Utah Labor Comm’n, 2009 UT 26, ¶ 5 (“The 
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constitutionality of a statute is a question of law that we also review for 

correctness”). 

II. STATUTORY FRAMEWORK 

Subject to certain exceptions not relevant here, under Utah Code Ann. § 58-

37-8(2)(a), “it is unlawful:  (i) for any person knowingly and intentionally to 

possess or use a controlled substance analog or a controlled substance.”  (Emphasis 

added.) 

The term “possess or use” is defined by statute to mean:  “the joint or 

individual ownership, control, occupancy, holding, retaining, belonging, 

maintaining, or the application, inhalation, swallowing, injection, or consumption, 

as distinguished from distribution, of controlled substances and includes 

individual, joint, or group possession or use of controlled substances.”  Utah Code 

Ann. § 58-37-2(1)(ii) (emphasis added).   

In turn, “consumption” as used in this definitional statute “means ingesting 

or having any measurable amount of a controlled substance in a person's body, but 

this Subsection (1)(c) does not include the metabolite of a controlled substance.”  

Utah Code Ann. § 58-37-2(1)(c).  This latter provision was added to the statute in 

2003, shortly after the events underlying the Utah Supreme Court’s decision in 

State v. Ireland 2006 UT 17, 133 P.3d 396, but before the court’s decision in that 

case.  In Ireland, the State argued that a person’s having a controlled substance in 
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his or her bloodstream constituted “consumption” and therefore fell within the 

prohibited “possession or use” criminalized by Utah Code Ann. § 58-37-8(2)(a)(i).  

The Ireland court rejected this reading of the term “consumption” and held that 

“consumption” was “a catchall term encompassing all methods of introducing 

controlled substances into the body.”  Id. ¶ 20 (emphasis added).   

In the course of arriving at this holding, the court noted the then-recent 

amendment to the definitions under the Utah Controlled Substances Act and stated 

that “[o]ur analysis of the possession or use subsection is . . . based on the version 

of the statute under which Ireland was charged, . . . and would likely be different if 

we were to interpret the current version of the statute.”  Id. ¶ 18.  Mr. Robinson 

does not argue that this dicta from the Utah Supreme Court is an improper reading 

of the statute in its current form.   

Instead, Mr. Robinson argues that, for the reasons discussed below, the 

statute in its current form is unconstitutional.   

III. MR. ROBINSON’S CONVICTION FOR POSSESSION OR USE OF 
METHAMPHETAMINE VIOLATES HIS RIGHTS UNDER 
ROBINSON v. CALIFORNIA 

 
A. Status Crimes Such as That with Which Mr. Robinson Is Charged 

Are Unconstitutional Under Both the United States and Utah 
Constitutions 

 
Consider a person that smokes a marijuana joint in Logan, Utah and then is 

driven by someone to St. George, beginning in Cache County and then passing 
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through Weber, Davis, Salt Lake, Utah, Juab, Millard, Beaver, and Iron Counties, 

before arriving in Washington County.  Under the terms of the current statute with 

its definition of “consumption,” that person would be subject to prosecution in ten 

separate counties in Utah and one county in Idaho where the actual consumption 

occurred, and would face up to at least five years of incarceration (assuming a six 

month sentence for each charge).  Indeed, with these multiple prosecutions and 

convictions, the likelihood of incarceration would increase because each 

subsequent court would consider the prior convictions as a basis for imposing a 

harsher sentence.2  This outrageous scenario would only be compounded should 

the individual decide to return from St. George to his Logan residence.  The fact 

that marijuana stays in the body for up to thirty days further compounds the 

problem. 

There are many other scenarios that are simply unacceptable as a 

constitutional matter but that are perfectly plausible under the current statute.  For 

instance, imagine the person that uses drugs in Nevada and then traveled to Utah, a 

completely different state.  Now, in addition to the problems of multiple 

prosecutions for what is actually only one crime, there is the problem of forum 

shopping by law enforcement because they can now pursue prosecution in either of 
                                                 
2 The same could happen even if the individual never left the county of the original 
offense because, as written, the statute would allow the State to arrest and 
prosecute the person many times prior to the drug leaving his system. 
 

 9



the two states.  What about the individual that smokes marijuana in Oregon or 

California (where enforcement and punishment of marijuana use are substantially 

more lax than in Utah) and then travels to Utah without bringing any of the drug 

with him, other than in his bloodstream?  Or, what if he uses it in a country where 

marijuana use is legal before flying to Utah?  In Utah, under the current statute, 

such a person can be prosecuted and punished for conduct that was perfectly legal 

where he was when he did it. 

As shown below, under United States Supreme Court precedent, that is truly 

cruel and unusual punishment.  But it also denies that person, who did nothing 

illegal or wrong after finishing the joint in Logan or Nevada or California or a 

foreign country, the opportunity to conform his actions to the law.  That violates 

the individual’s right to due process. 

B. The Case of Robinson v. California 

Nearly fifty years ago, the United States Supreme Court decided the case of 

Robinson v. California, 370 U.S. 660 (1962).  In Robinson, the defendant went to 

trial on the charge of violating § 11721 of the California Health and Safety Code.3  

                                                 
3 That section provided: 
 

"No person shall use, or be under the influence of, or be addicted to 
the use of narcotics, excepting when administered by or under the 
direction of a person licensed by the State to prescribe and administer 
narcotics. It shall be the burden of the defense to show that it comes 
within the exception.  Any person convicted of violating any 
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Id. at 660.  At trial, an officer testified that he had examined the defendant’s arms 

and found them to be scarred and bearing numerous needle marks.  Id. at 661.  The 

officer further testified that, under questioning, the defendant admitted occasional 

use of narcotics.  Id.   Another officer gave expert testimony that the scarring and 

needle marks were the result of the use of unsterile hypodermic needles.  Id. at 

662.  The defendant testified and denied the confession and explained the scarring 

and other marks as resulting from an allergic condition contracted when he was in 

the military.  Id.  This was corroborated by two other witnesses.  Id.   

The jury was instructed that it was a violation of the law for a person “either 

to use narcotics, or to be addicted to the use of narcotics.”  Id.  The judge further 

explained that  

[t]hat portion of the statute referring to the “use” of narcotics is based upon 
the “act” of using.  That portion of the statute referring to “addicted to the 
use” of narcotics is based upon a condition or status.  They are not identical. 
. . .  To be addicted to the use of narcotics is said to be a status or condition 

                                                                                                                                                             
provision of this section is guilty of a misdemeanor and shall be 
sentenced to serve a term of not less than 90 days nor more than one 
year in the county jail.  The court may place a person convicted 
hereunder on probation for a period not to exceed five years and shall 
in all cases in which probation is granted require as a condition 
thereof that such person be confined in the county jail for at least 90 
days.  In no event does the court have the power to absolve a person 
who violates this section from the obligation of spending at least 90 
days in confinement in the county jail." 

 
Id. at 660 n.1. 
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and not an act.  It is a continuing offense and differs from most other 
offenses in the fact that [it] is  chronic rather than acute; that it continues 
after it is complete and subjects the offender to arrest at any time before he 
reforms.  The existence of such a chronic condition may be ascertained from 
a single examination, if the characteristic reactions of that condition be 
found present. 

 
Id. at 662-63 (alterations by the Court).  Finally, the judge instructed the jury that it 

could convict if it found either that the defendant had used narcotics or that he was 

addicted thereto.  Id. at 663. The jury convicted and the state appellate courts 

affirmed.  Id. at 663-64.  

In its analysis, the Supreme Court noted that it was bound by the state 

courts’ interpretation that the statute prohibited a person from either using or being 

addicted to narcotics.  Id. at 666.  “The statute, therefore, is not one which punishes 

a person for the use of narcotics, for their purchase, sale, or possession, or for 

antisocial or disorderly behavior resulting from their administration. . . . Rather, we 

deal with a statute which makes the ‘status’ of narcotic addiction a criminal 

offense, for which the offender may be prosecuted ‘at any time before he 

reforms.’”  Id.  “California has said that a person can be continuously guilty of this 

offense, whether or not he has ever used or possessed any narcotics within the 

State, and whether he has been guilty of any antisocial behavior there.”  Id.   

The Supreme Court held the conviction to be a violation of the Fourteenth 

Amendment.  The Court determined that addiction is an illness, not unlike leprosy 

or venereal disease, and asserted that convicting a person of having either of those 
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diseases would be universally recognized as the infliction of a cruel and unusual 

punishment. Id. at 666-67.  The Court supported this conclusion by noting that 

addiction is a disease that may be contracted innocently or involuntarily.  Id. at 

667. 

C. Like the Statue at Issue in Robinson, the Utah Controlled 
Substance Act Makes One’s Status Criminal and That Is 
Unconstitutional 

 
The Utah statute, like the California statute at issue in Robinson, in addition 

to making the traditional use of controlled substances illegal, also makes their 

after-effects illegal.  In the case of the California statute, it was the after-effect of 

being addicted.  In the case of Utah’s section 58-37-2(1)(c), it is the after-effect of 

having a controlled substance in one’s body.  Each of these is a status offense; 

there is no particular conduct that is prohibited by the relevant portion of the 

statute.  Instead, it is simply the status of having been affected by a controlled 

substance at some previous time.   

While it is certainly true that in the large majority of cases, a person will be 

addicted to narcotics or a person will have a controlled substance in his or her body 

only because they somehow ingested it, the state remains free to prosecute these 

individuals for that actual ingestion.  Indeed, the State is perfectly free to use the 

status of being an addict or of having a controlled substance in the body as 

evidence of that ingestion.   
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What the State is not free to do is impose punishment for something that it 

has not proven was a voluntary act by the defendant.  The Supreme Court noted 

that addiction may occur innocently and involuntarily.  The same is true of having 

a controlled substance in one’s body.  For instance, some third party may inject the 

controlled substance into the defendant’s body without their knowledge or even 

over their objection.  Alternatively, a person may ingest the controlled substance 

not realizing what it is they are taking into themselves.  Additionally, a person 

attending a party could unintentionally inhale second hand smoke from another 

person and then be subject to being criminally charged in every county he passes 

through in the State of Utah for the next thirty days. 

In such circumstances, as the Supreme Court noted, the State is perfectly 

free to require the person to take remedial steps to prevent further harm from the 

presence of the condition (addiction or having the substance in the body) but it 

may not punish them for it.  To do so would be cruel and unusual punishment 

under the Eighth and Fourteenth Amendments.   

In addition, it violates the very notion of due process imposed on the states 

by the Fourteenth Amendment.   

Under the due process clauses of the Fourteenth Amendment to 
the Constitution of the United States and of article I, section 7 of the 
Utah Constitution, government may not deny a person life or liberty 
except on principles "consistent with the fundamental principles of 
liberty and justice which lie at the base of all our civil and political 
institutions."  Hebert v. Louisiana, 272 U.S. 312, 316-17, 47 S. Ct. 
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103, 71 L. Ed. 270 (1926).  The due process clauses protect those 
principles that are "implicit in the concept of ordered liberty" and 
without which "a fair and enlightened system of justice would be 
impossible."  Palko v. Connecticut, 302 U.S. 319, 325, 82 L. Ed. 288, 
58 S. Ct. 149 (1937), overruled on unrelated part, Benton v. 
Maryland, 395 U.S. 784, 795, 23 L. Ed. 2d 707, 89 S. Ct. 2056 
(1969). 

 
State v. Herrera, 895 P.2d 359, 374 (Utah 1995) (Stewart, Assoc. C.J., dissenting). 

If due process means anything more than simply having notice and a hearing 

before one’s life, liberty, or property may be taken by the State,4 it certainly means 

that the State may not punish someone for something that is beyond that person’s 

ability to control.  Swayne v. LDS Social Servs., 795 P.2d 637, 642 (Utah 1990); 

Ellis v. Social Services Department of the Church of Jesus Christ of Latter-Day 

Saints, 615 P.2d 1250, 1256 (Utah 1980); Brockert v. Skornicka, 711 F.2d 1376, 

1381 (7th Cir. 1983); United States v. Sherpix, Inc., 512 F.2d 1361, 1366 (D.C. Cir. 

1975).  It is clear that a statute that punished someone because of their race would 

be unconstitutional under the Fourteenth Amendment.  To a large degree, that is 
                                                 
4 Brigham Young Univ. v. Tremco Consultants, Inc., 2007 UT 17, ¶ 28, 156 P.3d 
782 (“The bare essentials of due process thus mandate adequate notice to those 
with an interest in the matter and an opportunity for them to be heard in a 
meaningful manner” (emphasis added)); Foote v. Utah Bd. of Pardons, 808 P.2d 
734, 735 (Utah 1991) (holding that the Utah Constitution affords at least as great a 
protection of liberty interests when compared as the federal Due Process Clause); 
State v. Copeland, 765 P.2d 1266, 1271 (Utah 1988) (holding certain statutory 
requirements violated due process requirements of the Utah Constitution because 
they were arbitrary and capricious); Condemarin v. University Hospital, 775 P.2d 
348 (Utah 1989) (holding unconstitutional a cap on damages as violative of state 
constitutional due process). 
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because there is nothing a person can do to change his or her race; it is a matter not 

within the person’s control.  The same would be true for punishing someone 

because of their height or hair color.  It would even extend to matters over which a 

person does have some control, for instance, their weight. 

In the case of illegal drugs, once the person has ingested them (for which 

they can constitutionally be punished, if the act was done knowingly and 

intentionally), there is nothing that that person can do to change his status of 

having the illegal substance in his body or being addicted thereto, except to wait 

for nature to take its course.  Assuming no further introduction of controlled 

substance, over time, the addiction will fade and the controlled substance will 

leave the body.  Until it does, however, under the Utah and California statutes, the 

person remains subject to repeated prosecution and there is nothing he or she can 

do to prevent it.5   

In this case, the only evidence the State offered at the preliminary hearing 

was that there was methamphetamine in Mr. Robinson’s blood.  There was no 

evidence as to how that methamphetamine got there, whether it was ingested 

voluntarily, or even where it was ingested.  Given the state of the record in this 
                                                 
5 A prosecution for traditional possession of a controlled substance does not have 
this problem because a person can refuse to take possession of the item or, if he 
somehow came into possession unknowingly, he can dispose of it immediately 
upon becoming aware that he is in possession. 
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case, the State has not shown adequate evidence (indeed, it has not shown any 

evidence) that the “possession or use” that it charged was “knowing[] and 

intentional[]” as required by the possession statute.  Utah Code Ann. § 58-37-

8(2)(a)(i).  More importantly, given the state of the record, it is certainly possible 

that other counties may charge Mr. Robinson for the same “possession or use.”    

Most important of all, once Mr. Robinson had ingested the controlled substance 

(assuming, without supporting evidence, he did so voluntarily), there was nothing 

he could do to conform with the law at time of his arrest. Of course, if Mr. 

Robinson actually did voluntarily ingest the methamphetamine, the State was free 

to prosecute him for that in the jurisdiction and venue where such ingestion 

occurred.  There is no evidence in the present case that the original ingestion of a 

controlled substance, whether voluntary or not, occurred in Utah County or even 

Utah for that matter.  Similarly, the State was also free to pursue a prosecution of 

him for driving under the influence, which it has done successfully.6  The Court, 

however, should not allow the State to skimp on its obligation to prove that Mr. 

Robinson actually acted to break the law. 

The trial court ruled that Mr. Robinson “chose to ingest the drugs.  He had 

the choice of throwing them away or destroying them prior to ingesting them.  

However, once he made the choice to ingest the drugs and drive, he also made the 
                                                 
6 This appeal will not in  any way impact that prosecution or Mr. Robinson’s 
conviction or sentence as to that count.   
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choice to be prosecuted for drug use or possession because it may create 

substantial public health and safety hazards . . . .”  Record at 100 (internal 

quotation marks and citation omitted).   

In this reasoning, the trial court erred.  Specifically, Mr. Robinson is not 

arguing that he is somehow immune or protected against a DUI prosecution.  

Indeed, he has entered his plea to and has been sentenced on that charge.  It is clear 

that a person who is intoxicated, regardless of how they became intoxicated 

(voluntarily or involuntarily, knowingly or unknowingly), is not allowed to operate 

a motor vehicle while in that condition.  Conditions and statuses may, of course, 

restrict the activities a person is allowed to engage in.  Accordingly, in the present 

case, Mr. Robinson is not appealing his DUI conviction. 

That, however, is not what happened in the prosecution of this charge.  

Rather, the government prosecuted Mr. Robinson for simply existing while drugs 

were in his body.  The State does not have the evidence to prosecute actual 

ingestion of drugs (both because it cannot determine proper venue and because it 

cannot prove that Mr. Robinson in fact ingested them knowingly and voluntarily).  

Instead, it seeks to punish him solely for his status.   

This violates both the Cruel and Unusual Punishments Clause and the Due 

Process Clause of the United States Constitution.  U.S. Const. amend. VIII, XIV.  

Accordingly, the Court should reverse the conviction. 
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IV. The Crime with Which Mr. Robinson Is Charged Is Unconstitutional 
Under the Utah Constitution 
 
A. The Crime Charged Against Mr. Robinson Violates the Utah 

Constitution’s Due Process Clause 
 
Mr. Robinson has been convicted solely for having methamphetamine in his 

bloodstream.  The prosecution has admitted that this is the entire theory of its 

entire case.  He was not convicted of ingesting methamphetamine.  There was no 

testimony from any witness at the preliminary hearing that Mr. Robinson actually 

ingested the methamphetamine into his body in a voluntary or knowing manner.  

From the state of the record, there is no way to know how the methamphetamine 

came to be in Mr. Robinson’s body.  Nor, assuming that Mr. Robinson did in fact 

ingest the controlled substance voluntarily, is there any evidence as to where such 

ingestion occurred. 

Accordingly, for all the record shows, Mr. Robinson may now stand 

convicted of a crime caused by the forceful injection of methamphetamine into his 

bloodstream over his conscious objection.  Or it may have been administered to 

him while he was asleep.  Or he may have ingested it while he was in a jurisdiction 

where such ingestion was legal.   

The point is, once it was in his system, whether it got there in violation of 

Utah law or not, there is nothing Mr. Robinson could do to conform his actions to 
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the requirements of the “consumption” statute.  All he could do was wait until his 

body’s natural metabolic processes cleansed his system. 

As noted above, if due process of Utah Const. art. I, § 7, is to mean anything 

beyond notice and a hearing, it has to mean that a person cannot be prosecuted and 

convicted for something beyond his ability to control.  Swayne v. LDS Social 

Servs., 795 P.2d 637, 642 (Utah 1990); Ellis v. Social Services Department of the 

Church of Jesus Christ of Latter-Day Saints, 615 P.2d 1250, 1256 (Utah 1980).  In 

this case, the State has done just that and the Utah Constitution requires this Court 

to reverse that action. 

B. Mr. Robinson’s Prosecution Violates the Constitutional 
Requirement of Uniform Operation of Laws 

 
Section 24 of Article I of the Utah Constitution provides:  “All laws of a 

general nature shall have uniform operation.”  This provision has been interpreted 

as requiring the State to treat similarly situated people similarly.   

Operational uniformity . . . requires that persons similarly situated be 
treated similarly.  Malan v. Lewis, 693 P.2d 661, 670 (Utah 1984).  
We have adopted a two-part test to measure whether a statute meets 
this standard:  “First, a law must apply equally to all persons within a 
class.  Second, the statutory classifications and the different treatment 
given the classes must be based on differences that have a reasonable 
tendency to further the objective of the statute.” Id. (citations 
omitted); accord Schofield, 2002 UT 132 at P12; State v. Mohi, 901 
P.2d 991, 997 (Utah 1995); Blue Cross & Blue Shield v. State, 779 
P.2d 634, 637 (Utah 1989). 

 
State v. Merrill, 2005 UT 34 ¶ 33, 114 P.3d 585. 
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In this case, the effect of the portion of the statute that allows for a 

possession or use conviction based solely on the presence of a controlled substance 

being within a defendant’s body violates the uniform operation of laws clause.  For 

instance, two people who both ingested an equal amount of a controlled substance 

at the same time should be equally subject to prosecution.  How long the substance 

will remain in each person’s body, however, will vary based on many factors, 

including their respective body sizes, their respective bodies’ general metabolism 

rate, and the type of controlled substance at issue.  This has the effect of subjecting 

one of them to prosecution for a longer period of time.  Accordingly, the law does 

not apply equally to all people within a class.   

This last factor – the type of controlled substance – adds even more to the 

injustice of the statute at issue here because it will cause some people to be subject 

to prosecution for longer periods of time even though they have committed a less 

serious crime.  For instance, our legislature has defined simple use or possession of 

marijuana to be a class B misdemeanor, while simple use or possession of 

methamphetamine, cocaine, and heroin are all defined as felonies with much more 

serious potential penalties, as well as the loss of various civil liberties that are not 

affected by a misdemeanor conviction.  See Utah Code Ann. §§ 58-37-8(2)(b)(ii),  

-(2)(d).  Clearly, the legislature has, as it is entitled to do, come to the judgment 
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that possession of these other substances is more serious than is possession of 

marijuana.   

It is generally, recognized, however, that marijuana remains in the body of a 

user for a period much longer than do heroin, cocaine, or methamphetamine.  This 

creates a situation where a user of a minor illegal drug is exposed to prosecution 

for a much longer period than is the user of a felony-level substance.  In other 

words, in the current “consumption” statute, the legislature has effected a 

classification treating marijuana use more harshly than the use of other controlled 

substances, even though it is clearly the legislatively-enacted policy of this State 

that marijuana use is a less serious violation.  Thus, the classifications created by 

the legislature are not reasonably related to the legislature’s objectives.  This is a 

violation of the Uniform Operation of Laws clause and should not be permitted by 

the Court.  Utah Const. art. I, § 24. 
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CONCLUSION 

Accordingly, for the foregoing reasons, the trial court’s denial of Mr. 

Robinson’s motion to quash and his subsequent conviction and sentence should be 

reversed.   

Respectfully submitted this 10th day of June, 2009. 

FILLMORE SPENCER LLC 

 

Matthew R. Howell 
3301 North University Avenue  
Provo, Utah  84604 
Tel.  (801) 426-8200 
Fax:  (801) 426-8208 
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(Relevant Statutory Provisions) 
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58-37-2.    Definitions. 

     (1) As used in this chapter: 

     . . .  

     (c) "Consumption" means ingesting or having any measurable amount of 

a controlled substance in a person's body, but this Subsection (1)(c) does not 

include the metabolite of a controlled substance. 

    . . .  

     (ii) “Possession” or “use” means the joint or individual ownership, 

control, occupancy, holding, retaining, belonging, maintaining, or the 

application, inhalation, swallowing, injection, or consumption, as 

distinguished from distribution, of controlled substances and includes 

individual, joint, or group possession or use of controlled substances. For a 

person to be a possessor or user of a controlled substance, it is not required 

that the person be shown to have individually possessed, used, or controlled 

the substance, but it is sufficient if it is shown that the person jointly 

participated with one or more persons in the use, possession, or control of 

any substances with knowledge that the activity was occurring, or the 

controlled substance is found in a place or under circumstances indicating 
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that the person had the ability and the intent to exercise dominion and 

control over it. 
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     58-37-8.   Prohibited acts -- Penalties. 

     (1) Prohibited acts A -- Penalties: . .  

     (2) Prohibited acts B -- Penalties: 

     (a) It is unlawful: 

     (i) for any person knowingly and intentionally to possess or use a controlled 

substance analog or a controlled substance, unless it was obtained under a valid 

prescription or order, directly from a practitioner while acting in the course of his 

professional practice, or as otherwise authorized by this chapter; . . . . 
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appellant.


*1267 David L. Wilkinson, Sandra L. Sjogren, Salt
Lake City, for plaintiff and respondent.


DURHAM, Justice:


Defendant Darrel Copeland entered a plea of guilty
and mentally ill to the charge of sodomy on a child.
Prior to sentencing, defendant moved to withdraw
his plea on the ground that it had not been entered
voluntarily and knowingly. The trial court refused
to allow defendant to withdraw his plea and sen-
tenced him to a minimum mandatory term of fifteen
years, with a recommendation that he be placed in
the Utah State Hospital's in-patient sex offender
program. Defendant raises the following issues on
appeal: (1) he challenges Utah Code Ann. §
76-5-406.5 (Supp.1988), which denies him proba-
tion or suspension of his sentence while granting it
to others in similar circumstances; (2) he challenges
the constitutionality of Utah Code Ann. §
76-5-403.1 (Supp.1988), the minimum mandatory
sentencing scheme, on the grounds that it is cruel
and unusual punishment and that it is vague; (3) he
claims that the trial court erred by not holding a
hearing to determine his mental competency pursu-
ant to Utah Code Ann. § 77-35-21.5 (Supp.1988);
and (4) he claims that the trial court failed to prop-
erly ascertain whether his plea was voluntarily and
knowingly made as required by Utah Code Ann. §
77-35-11 (Supp.1988) and Boykin v. Alabama, 395
U.S. 238, 89 S.Ct. 1709, 23 L.Ed.2d 274 (1969).
We vacate defendant's sentence and remand to the
trial court to determine defendant's mental condi-
tion and to inquire into the voluntariness of defend-
ant's guilty plea.


On May 13, 1986, defendant was arrested for sod-
omizing his seven-year-old niece. Sodomy on a
child is a first degree felony and is punishable by
imprisonment for a minimum mandatory term of
five, ten, or fifteen years or which may be for life.
Utah Code Ann. § 76-5-403.1 (Supp.1988). De-
fense counsel requested that the trial judge order an


evaluation of defendant's mental capacity at the
state psychiatric hospital pursuant to Utah Code
Ann. § 77-14-4 (Supp.1988), and the court ordered
the examination. The two doctors who evaluated
defendant did not find him to be insane or of dimin-
ished capacity, but did find him to be mentally ill
due to recurrent episodes of major depression.


After negotiations between the State and defendant,
the parties reached an agreement whereby defend-
ant would plead guilty and mentally ill to the
charge of sodomy on a child. The State agreed not
to bring any additional charges and to make a re-
commendation to the court concerning defendant's
sentence. It is unclear from the record what the
State promised to recommend and what it actually
recommended. At the arraignment, defense counsel
told the court that “the State would concur in a re-
commendation that [defendant] be committed or
sentenced to the Utah State Hospital and placed in a
sex offender program in-patient at the Hospital.”
The presentence report, however, stated that the
county attorney recommended that “Mr. Copeland's
sentence includes [sic] a sex offender treatment at
the Utah State Hospital.” (Emphasis added.) The
presentence report recommended a fifteen-year
minimum mandatory sentence at the state prison,
with the requirement that defendant participate in a
sex offender program before his release.


On July 28, 1986, defendant pleaded guilty and
mentally ill to the charge of sodomy on a child. The
following exchange occurred:


The Court: State vs. Copeland. Derrell [sic] Ray
Copeland; is that your correct name?


Mr. Copeland: Yes.


The Court: Mr. Gutke is your attorney?


Mr. Copeland: Yes.


The Court: And you've received a copy of the in-
formation?


Mr. Copeland: Yeah.
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The Court: This is an information that alleges a
first degree felony of sodomy on a child and al-
leging that this occurred in Cache County on May
1, 1985, by engaging in a sexual act upon a child
under the age of fourteen and involving *1268
the genitals of the actor and the mouth of the
child. Have you made a determination of your
plea?


Mr. Copeland: Yes.


The Court: And what would that be?


Mr. Gutke: Your Honor, there have been negoti-
ations in this matter.... [T]he negotiations have
been that Mr. Copeland will enter a plea of guilty
but mentally ill, that plea being pursuant to Sec-
tion 77-35-21.5 of the Utah Code, and that the
state would concur in a recommendation that Mr.
Copeland be committed or sentenced to the Utah
State Hospital and placed in a sex offenders pro-
gram in-patient at the hospital; and, in addition,
no additional, other, further charges would be
filed against Mr. Copeland.


The Court: I would ask then, Mr. Copeland, what
is your plea to the information?


Mr. Copeland: Guilty but mentally ill.


The Court: Okay. You understand that this
charges you with a first degree felony, which has
a minimum mandatory sentence, either the hos-
pital or prison, either one, and that this can be a
minimum mandatory of five years, ten years, or
fifteen; do you understand that?


Mr. Copeland: Yeah.


The court also informed defendant that a guilty plea
has the same effect as a jury verdict of guilty and
that the court was not bound by the recommenda-
tions of counsel. The court questioned defendant to
assure itself that the plea was voluntary and had not
been induced by threats or promises and then ac-
cepted the plea.


The sentencing hearing was held on August 26,
1986. Prior to sentencing, defendant requested to
withdraw his plea pursuant to Utah Code Ann. §
77-13-6 (1982). Defendant's counsel argued that de-
fendant's plea was not voluntarily and knowingly
entered because of his mental condition and a mis-
understanding concerning the State's recommenda-
tion. Counsel argued that his client thought the
State would recommend commitment to the Utah
State Hospital, not prison. The trial court dismissed
the request to withdraw the plea on the ground that
the consequences of mandatory sentencing had
been explained to defendant and he had been told
that the court was not bound by the State's recom-
mendation.


The court found that defendant was not a candidate
for probation under Utah Code Ann. § 76-5-406.5
(Supp.1988) because defendant was not “the vic-
tim's parent, stepparent, adoptive parent, or legal
guardian.” After examining the aggravating and
mitigating circumstances, the court held that the ag-
gravating circumstances overrode the mitigating
circumstances. Based on its findings, the court im-
posed a fifteen-year minimum mandatory sentence
at the Utah State Prison, with a recommendation
that prison authorities consider placing defendant in
the Utah State Hospital's sex offender program.


I


[1] Defendant challenges the constitutionality of
Utah Code Ann. § 76-5-406.5 (Supp.1988), which
provides:


(1) In a case involving rape of a child, attempted
rape of a child, or sodomy upon a child involving
the actor's genitals and the mouth or anus of the
child, where the defendant is the victim's parent,
stepparent, adoptive parent, or legal guardian
who has lived in the household in the role of a
parent to the victim for a continuous period of
time of at least one year prior to the earliest of-
fense, and the victim was more than five years of
age at the time the earliest offense was alleged or
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proven, execution of sentence may be suspended
and probation may be considered....


(Emphasis added.) Defendant contends that this
statute denies him equal protection of the law in vi-
olation of the fourteenth amendment to the United
States Constitution and article I, section 24 of the
Utah Constitution. Defendant claims that limiting
probation to the class of persons defined in the stat-
ute is discriminatory and therefore unconstitutional.


In State v. Bishop, 717 P.2d 261 (Utah 1986), this
Court determined that the minimum mandatory sen-
tence provision of the *1269 child sodomy statute
does not unconstitutionally discriminate. In that
case, as in this one, the class of persons under the
scrutiny of the Court consisted of child sodomizers
who do not “generally constitute a suspect class en-
titled either to a heightened or an intermediate level
of scrutiny.” Id. at 266 (footnote omitted). We
stated: “Equal protection of the law provisions do
not preclude people from being treated differently
under the law as long as there is a reasonable basis
for the difference.” Id. Therefore, the question in
the instant case is whether the probation statute
“bears a reasonable and substantial relation to a le-
gitimate state objective.” State v. Amicone, 689
P.2d 1341, 1343 (Utah 1984). We hold that it does.


House Bill 209, entitled “Child Kidnaping and
Sexual Abuse,” significantly changed much of the
law dealing with sexual exploitation of
children.FN1 Representative Hillyard, while intro-
ducing the bill to the House, stated:


FN1. House Bill 209 is


[a]n act relating to kidnaping and sexual
offenses and other crimes; establishing
new provisions to curb child kidnaping,
rape of a child, object rape of a child,
sodomy upon a child, and sexual abuse
of a child, and to curb certain offenses
against adults such as aggravated sexual
assault, aggravated kidnaping, rape, and
forcible sexual abuse.


Child Kidnaping and Sexual Abuse Act,
1983 Utah Laws ch. 88, at 404
(preamble to House Bill 209).


[T]he primary controversy in this bill has been in
the question of an incest exception.... [W]hen this
bill was first drafted there was no exception for
incest. And in the negotiations and concerns with
many of the social workers involved in that area,
there have been compromises and agreements
made for an exception in the area of incest.


The exception mentioned became the probation
provision of Utah Code Ann. § 76-5-406.5
(Supp.1988).


On March 3, 1983, during the discussion of House
Bill 209, Representative Richards proposed an
amendment to the probation section of the bill
which was passed by the legislature. This amend-
ment had the effect of enlarging the class of incest
offenders eligible for probation.FN2 The debates
concerning this amendment illustrate the legis-
lature's rationale for adopting an incest exception.
The legislature determined that in incest cases the
judge should have discretion to grant probation
when appropriate for the child victim, the family,
and the offender.


FN2. The amendment extended the possib-
ility of probation to incest offenders whose
victims were six or seven years old by al-
lowing probation opportunities to defend-
ants who had abused children more than
five years old. The statutory provision had
previously been limited to defendants who
had abused children who were at least
eight years old.


Representative Richards argued that in some in-
stances it is in the best interests of the child victim
to place the offender on probation: “[T]he child is
the victim, [sic] the child is the one that will bear
the scars in the years to come when she was re-
sponsible for sending daddy to jail.” Representative
Pace commented:
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[S]tudies have shown that it is not always best for
the offended child to have the father taken out of
the home.... [T]he [child] ends up ... having feel-
ings of guilt not only because of what has
happened to her father, but because of the atti-
tudes that her mother expresses towards her. And
in many cases, those feelings can be ameliorated
and could be modified if a severe sentence is not
imposed upon the father, but the father is given
some kind of treatment.


It was also argued that in some circumstances, pro-
bation would be appropriate for the preservation of
the family. Representatives Richards and Pace ex-
pressed concern that removing the incest offender
from the home would serve only to break up the
family and deprive it of a necessary source of in-
come. The amendment would leave these decisions
within the discretion of the judge because, as Rep-
resentative Pace stated, the legislature did not
“know the facts which ought to be related to that
decision and which may be destroying homes.”


*1270 The legislative debates demonstrate
heightened concern for cases where the offender is
a parent or guardian. Representative Richards noted
that the statute was designed to give judges the dis-
cretion to allow an offender “to mend his ways,
provide a living for his family, take care of them,
and still have an opportunity to come back into the
home.” There is no indication in the legislative his-
tory of the bill that the legislature considered these
kinds of sex offenders likely to be “cured,” as sug-
gested by the State in this case.FN3 Rather, it ap-
parently considered these offenders unique because
of their special relationship with the family and the
victim.


FN3. In its brief and at oral argument, the
State has focused on distinctions between
“regressed” and “fixated” offenders, ar-
guing that incest offenders tend to be in the
former category. The legislative history,
however, does not make any mention of
these distinctions, and consequently, they
do not appear to have been a basis for the


statute. Moreover, had the legislative his-
tory shown the regressed/fixated distinc-
tions to be the basis for the statute, it
would be vulnerable to the argument that
the classification is both under- and over-
inclusive and therefore unconstitutional.


In light of the legislature's expressed concerns, we
must conclude that a rational basis exists for the
statute. The state has an interest in preserving the
family unit and protecting the child victim, and the
statute bears a substantial relationship to that in-
terest.


II


[2] Defendant's next two claims challenge the con-
stitutionality of the minimum mandatory sentencing
scheme in Utah Code Ann. § 76-5-403.1
(Supp.1988) on the grounds that it is cruel and un-
usual punishment and vague. These two issues have
been resolved in favor of the State in State v. Bish-
op, 717 P.2d 261, 268-72 (Utah 1986) (deciding the
issue of cruel and unusual punishment), and State v.
Egbert, 748 P.2d 558 (Utah 1987) (deciding the is-
sue of vagueness).


Defendant also appears to argue that the statute
constitutes cruel and unusual punishment as applied
to him. In State v. Hanson, 627 P.2d 53 (Utah
1981), this Court reiterated that the standard for
analysis of such claims is “ ‘whether the sentence
imposed in proportion to the offense committed is
such as to shock the moral sense of all reasonable
men as to what is right and proper under the cir-
cumstances.’ ” Id. at 56 (quoting State v. Nance, 20
Utah 2d 372, 375, 438 P.2d 542, 544 (1968)).


We do not believe that the imposition of a fifteen-
year minimum mandatory sentence is cruel and un-
usual punishment as applied to defendant. He ad-
mits sexually abusing his niece on several occa-
sions over an extended period of time and while in
a position of trust to the victim. Under these cir-
cumstances, his sentence does not “shock the moral
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sense”; it simply reflects the severity of the crime.


III


[3] Next, defendant argues that the trial court erred
by sentencing him to the Utah State Prison without
adhering to the procedures set forth in Utah Code
Ann. § 77-35-21.5(3) and (4) (Supp.1988). Subsec-
tion (3) requires, “If the defendant is found guilty
and mentally ill, the court shall impose any sen-
tence which could be imposed under law upon a de-
fendant who is convicted of the same offense. Be-
fore sentencing, the court shall conduct a hearing to
determine the defendant's present mental state.”
(Emphasis added.) Subsection (4) states:


The court shall in its sentence order hospitaliza-
tion at the Utah State Hospital or other suitable
facility if, upon completion of the hearing and
consideration of the record, the court finds by
clear and convincing evidence that:


(a) the defendant has a mental illness as defined
by Subsection 76-2-305(4);


(b) because of his mental illness the defendant
poses an immediate physical danger to others or
self, which may include jeopardizing his own or
others' safety, health, or welfare if placed in a
correctional or probation setting, or lacks the
ability to provide the basic necessities *1271 of
life, such as food, clothing, and shelter, if placed
on probation;


(c) the defendant lacks the ability to engage in a
rational decision-making process regarding the
acceptance of mental treatment as demonstrated
by evidence of inability to weigh the possible
costs and benefits of treatment;


(d) there is no appropriate treatment alternative to
a court order of hospitalization; and


(e) the Utah State Hospital or other suitable facil-
ity can provide the defendant with treatment,
care, and custody that is adequate and appropriate


to the defendant's conditions and needs.


These provisions require the trial court to hold a
hearing to determine the defendant's mental state
prior to sentencing and to sentence according to the
criteria set forth in subsection (4). If all the require-
ments are met, the defendant should be sentenced to
the state hospital.


In State v. DePlonty, 749 P.2d 621 (Utah 1987), we
affirmed the clear language of Utah Code Ann. §
77-35-21.5(3) and (4). In DePlonty, we held that
the trial judge erred by refusing to find the defend-
ant mentally ill when all evidence was to the con-
trary. Id. at 627. On remand, we instructed the trial
court to hold the required hearing and sentence the
defendant based on the criteria set out in section
77-35-21.5(4). Id. Unlike the court in DePlonty, the
trial court in the instant case found defendant men-
tally ill. It did not, however, hold the sentencing
hearing required by the statute. We therefore re-
mand this case for the required hearing.


[4] The criteria set forth in section 77-35-21.5(4) to
determine whether a defendant should be commit-
ted to the state hospital after a judgment of guilty
and mentally ill appear to have been taken directly
from the involuntary commitment statute, Utah
Code Ann. § 64-7-36(10) (1986). It is odd that the
legislature chose to incorporate this set of criteria
into the guilty and mentally ill statute. The policy
considerations associated with commitment to a
mental institution change dramatically when the is-
sue is not whether to commit an individual involun-
tarily, but rather whether to permit a criminal de-
fendant to be hospitalized instead of imprisoned.
With reference to involuntary commitment, the stat-
utory criteria serve to protect the individual from
involuntary confinement unless the interests of the
state outweigh the individual's right to liberty.FN4


In the criminal commitment statute, the criteria
must serve to balance the defendant's right to treat-
ment against society's right to protection against a
potentially dangerous individual. The defendant's
right to liberty is not in issue because he will be
confined, either in the hospital or in prison. In this
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situation, hospitalization is desirable from the con-
victed individual's perspective, whereas in involun-
tary civil commitment cases, the individual's pre-
ferred choice is nonhospitalization. Thus, the com-
mitment criteria serve different purposes in each
statute, and it is illogical to have used the same cri-
teria in both.


FN4. See generally Developments in the
Law-Civil Commitment of the Mentally
Ill,87 Harv.L.Rev. 1190 (1974).


Because the criteria serve a wholly different func-
tion in the guilty and mentally ill statute than they
serve in the involuntary civil commitment statute,
some of the criteria now contained in section
77-35-21.5(4) are irrelevant to an evaluation of
whether a defendant should be hospitalized instead
of imprisoned. We believe that subsections (c) and
(d) of section 77-35-21.5(4) are not rationally re-
lated to the sentencing process as opposed to civil
commitment.


The theory behind subsection (c) is that of parens
patriae:


Since ...parens patriae is premised on the need for
the state to act to protect the well-being of its cit-
izens when they cannot care for themselves, the
imposition of involuntary commitment would
seem necessary to vindicate that interest only
when an individual is incapable of making his
own evaluation of his need for psychiatric treat-
ment. By contrast, *1272 compulsory hospitaliza-
tion of persons with the mental capacity to de-
termine the desirability of obtaining care in ac-
cordance with their personal values would inter-
fere with individual autonomy and physical
liberty without any assurance that the state, as a
substitute decisionmaker, would better ascertain
the best interest of the individual.


Developments in the Law-Civil Commitment of the
Mentally Ill,87 Harv.L.Rev. 1190, 1213-14 (1974)
(footnotes omitted). Because under the guilty and
mentally ill statute the defendant will be confined


in any event, either to the state hospital or to the
prison, the requirement that he be incapable of
making his own decisions about treatment before he
can be hospitalized is nonsensical. In these circum-
stances, the defendant's liberty interest has already
been curtailed because of his criminal conviction.
The interest at stake in sentencing deliberations is
his right to treatment, not his right to be free. There
is no justification for depriving a defendant of his
right to treatment merely because he has the capa-
city to decide whether care is desirable.


Subsection (d) embodies the theory of the “least re-
strictive alternative doctrine.” Again, this theory is
concerned with the liberty of the individual. It
“prevent[s] the state from requiring hospitalization
if a less burdensome disposition would be equally
effective at protecting society from a dangerous
mentally ill person.” Id. at 1249 (footnote omitted).


We consider also the requirement found in subsec-
tion (e). This subsection recognizes that the state
cannot justify depriving an individual of his liberty
by involuntary hospitalization unless he will re-
ceive the treatment he needs in that setting. See id.
at 1316-33. The doctrine of parens patriae justifies
placing an individual in the hospital because it is in
his best interest. If the individual does not receive
treatment, the justification disappears and the
deprivation of the individual's liberty becomes un-
warranted. Id. at 1326-27. The same policy consid-
erations do not apply to hospitalizations pursuant to
the guilty and mentally ill statute, since hospitaliza-
tion may represent a less drastic invasion of a per-
sonal liberty interest than prison and since little or
no treatment is available in prison. A countervailing
policy consideration exists with reference to sub-
section (e), however, that is not present vis-a-vis
subsections (c) and (d) and that may have relevance
for the criminal commitment process. If neither the
hospital nor any other facility can provide
“treatment, care, and custody that is adequate and
appropriate to the defendant's conditions and
needs,” placement in such a facility may not be jus-
tified because of the additional security burdens it
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would impose. A defendant whose mental condition
is virtually and conclusively untreatable would not
necessarily be appropriately housed in a treatment
facility. Thus, a finding that treatment is available
is relevant to a decision to commit a criminal de-
fendant under section 77-35-21.5(4).


The means employed in subsections (c) and (d) of
section 77-35-21.5(4), however, are unintelligible
in the context of the statute's purposes. The legis-
lature's intent in section 77-35-21.5 is to provide for
treatment, as opposed to imprisonment, of the men-
tally ill offender. Not one of the considerations in
subsections (c) and (d) is relevant to the treatment
rationale. The application of those provisions to a
mentally ill criminal defendant is thus arbitrary and
capricious, in violation of the due process guarantee
of article I, section VII of the Utah Constitution.
We therefore strike subsections (c) and (d) of sec-
tion 77-35-21.5(4) as unconstitutional.


On remand in this case, the trial court should hold
the required sentencing hearing. In evaluating
whether defendant should be placed into the state
hospital, only subsections (a), (b), and (e) of section
77-35-21.5(4) should be used by the trial court to
make its determination.


IV


[5] Defendant's final claim is that the trial court
failed to properly ascertain whether his plea was
voluntarily and knowingly made, as required by
Utah Code Ann. § 77-35-11 (Supp.1988) and
*1273Boykin v. Alabama, 395 U.S. 238, 89 S.Ct.
1709, 23 L.Ed.2d 274 (1969). The crux of defend-
ant's argument is that the trial court failed to ad-
equately explain the “nature and elements of the of-
fense.” Utah Code Ann. § 77-35-11(e)(4)
(Supp.1988).


In McCarthy v. United States, 394 U.S. 459, 89
S.Ct. 1166, 22 L.Ed.2d 418 (1969), the United
States Supreme Court stated: “[B]ecause a guilty
plea is an admission of all the elements of a formal


criminal charge, it cannot be truly voluntary unless
the defendant possesses an understanding of the law
in relation to the facts.” Id. at 466, 89 S.Ct. at 1171
(footnote omitted). The importance of this require-
ment was demonstrated in State v. Breckenridge,
688 P.2d 440 (Utah 1983). In Breckenridge, the de-
fendant pleaded guilty to the charge of arson. This
Court determined on appeal that the defendant had
not understood the nature and elements of the
charge of arson because neither his confession nor
his account of the event at the arraignment sugges-
ted that he had intentionally damaged the building.
Id. at 443. Because intent is a necessary element of
the crime of arson,FN5 we determined that the plea
was not knowingly and voluntarily entered. Id. at
444.


FN5. Utah Code Ann. § 76-6-102 (1978)
states in pertinent part:


(1) A person is guilty of arson if ... he
unlawfully and intentionally damages:....


(b) The property of another.


In the instant case, we look to the statute and the re-
cord to determine the adequacy of the trial court's
explanation regarding the nature and elements of
the offense. There are two elements to the crime of
child sodomy: (1) that the child be under the age of
14, and (2) that the act involve the “genitals or anus
of the actor or the child and the mouth or anus of
either person.” Utah Code Ann. § 76-5-403.1
(Supp.1988). At defendant's arraignment, the trial
judge explained that the charge was “a first degree
felony of sodomy on a child ... alleging that this oc-
curred in Cache County on May 1, 1985, by enga-
ging in a sexual act upon a child under the age of
fourteen and involving the genitals of the actor and
the mouth of the child.” This explanation not only
states the elements of the crime, but also describes
the specific act of defendant and his niece, as set
forth by defendant in a taped confession available
to the trial judge at the plea hearing. Unlike Breck-
enridge, nothing in the record suggests that defend-
ant misunderstood either the elements of the crime
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or his acts that constituted the offense.


[6] The United States Supreme Court has said,
“[T]here is no adequate substitute for demonstrat-
ing in the record at the time the plea is entered the
defendant's understanding of the nature of the
charge against him.” McCarthy, 394 U.S. at 470, 89
S.Ct. at 1173 (emphasis in the original). We think
the most effective way to do this is to have a de-
fendant state in his own words his understanding of
the offense and the actions which make him guilty
of the offense. By this statement, the trial court can
assure itself that the defendant is truly submitting a
voluntary and knowing plea. Moreover, the record
on appeal will clearly reflect the defendant's under-
standing.FN6 Although this method is therefore
preferable to others, it is not absolutely required.
The test is voluntariness. We hold that this record
demonstrates that defendant admitted acts sufficient
to justify his conviction of the offense to which he
pleaded guilty.


FN6. This method is not foolproof, of
course, as State v. Breckenridge, 688 P.2d
440 (Utah 1983), demonstrates. There, the
defendant explained in his own words what
he had done. The judge, however, failed to
note that the actions the defendant de-
scribed did not satisfy the elements of the
crime. Because the record was complete,
however, this Court was able to correct the
error on appeal. Thus, we think that this
method of examination is the most effect-
ive.


V


[7] The final issue before us concerns the voluntari-
ness of defendant's plea. Utah Code Ann. §
77-35-11(e)(2) (Supp.1988) prohibits the trial judge
from accepting a plea which is not voluntarily
entered into. At his sentencing hearing, defendant
requested to withdraw his plea because he claimed
to have misunderstood the nature *1274 of the
State's promise to recommend a certain sentence


and, therefore, to have misunderstood the possible
sentences available for his offense. The trial court
refused to allow defendant to withdraw his plea.


There are several problems with the plea bargain
entered into by defendant. First, it appears either
that he misunderstood the promise the State made
to him regarding its sentencing recommendation or
that the promise was illusory. Second, and more
serious, is the claim that defendant's understanding
of the promise caused him to be misled about the
sentencing options available to the court and there-
fore the value of the bargain into which he was en-
tering.


In Brady v. United States, 397 U.S. 742, 90 S.Ct.
1463, 25 L.Ed.2d 742 (1970), the United States Su-
preme Court held:


“[A] plea of guilty entered by one fully aware of the
direct consequences, including the actual value of
any commitments made to him by the court, pro-
secutor, or his own counsel, must stand unless in-
duced by threats (or promises to discontinue im-
proper harassment), misrepresentation (including
unfulfilled or unfulfillable promises), or perhaps
by promises that are by their nature improper as
having no proper relationship to the prosecutor's
business (e.g. bribes).”


Id. at 755, 90 S.Ct. at 1472 (quoting Shelton v.
United States, 246 F.2d 571, 572 n. 2 (5th
Cir.1957), rev'd on other grounds, 356 U.S. 26, 78
S.Ct. 563, 2 L.Ed.2d 579 (1958)) (emphasis added).
The Fourth Circuit Court of Appeals followed the
Brady analysis in Hammond v. United States, 528
F.2d 15 (4th Cir.1975). In Hammond, the defendant
was told that he might receive a prison sentence of
90 years. In fact, the maximum sentence possible
was a term of 55 years. Defendant pleaded guilty so
as to receive no more than a 25-year sentence. The
Fourth Circuit held that this misinformation vitiated
the voluntariness of the plea because the benefit of
the defendant's bargain had been grossly exagger-
ated. The defendant was therefore not aware of the
true value of the state's commitments. Id. at 19.
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Brady and Hammond require that in order for a plea
to be voluntarily and knowingly made, the defend-
ant must understand the nature and value of any
promises made to him.


It is not clear in this case what recommendation the
State promised to make. According to defense
counsel, the State was to “concur in a recommenda-
tion that Mr. Copeland be committed or sentenced
to the Utah State Hospital and placed in a sex of-
fenders program in-patient at the hospital.” Counsel
for the State raised no objection to this statement,
creating the inference that it was correct. However,
the presentence report, at page two, states, “[T]he
County Attorney's Office recommends to the court
Mr. Copeland's sentence includes [sic] a sex of-
fender treatment at the Utah State Hospital, Provo,
Utah.” (Emphasis added.) The report suggests that
the State in fact did not promise to recommend
commitment to the hospital, but merely hospital
treatment while serving his prison sentence. In light
of these conflicts within the record, it is possible
that defendant was genuinely and legitimately con-
fused about the recommendation promised and
therefore about its implications for possible sen-
tences.


If the State promised to recommend commitment to
the hospital or if defendant understood this to be
the promise, that promise was illusory. A promise
to recommend a certain sentence includes the as-
sumption that the trial judge has the power to adopt
the recommended sentence. In reality, however,
Utah Code Ann. § 77-35-21.5 (Supp.1988) gives
the trial judge little discretion. The statute contains
a specific objective test to determine whether a de-
fendant is to be sentenced to the hospital or to the
prison.FN7 Under this statute, the trial judge may
sentence a defendant to the state hospital if, and
only if, the required criteria are found. When any
condition is missing and when, as here, the offense
carries a minimum mandatory sentence without
possibility of probation, the judge has no other
choice but to sentence the defendant to prison. Con-
sequently, *1275 the judge's role is to determine


whether the required criteria are present and to sen-
tence accordingly.FN8 A recommendation from the
State can have no effect on the judge's decision.
Therefore, a promise to make such a recommenda-
tion would be illusory and misleading.


FN7. See supra section III, at 1270, for the
text of Utah Code Ann. § 77-35-21.5(4)
(Supp.1988).


FN8. See State v. DePlonty, 749 P.2d 621
(Utah 1987) (reiterating the procedural re-
quirements of Utah Code Ann. §
77-35-21.5 (Supp.1988)). It would appear
from the record that the trial court, like the
court in DePlonty, was under a misconcep-
tion that the Board of Pardons has discre-
tion to order immediate treatment for sex
offenders. In fact, a sex offender who is
sentenced to prison will not receive treat-
ment until three years prior to his release.
See State v. Bishop, 717 P.2d 261, 267
(Utah 1986). Consequently, defendant will
not begin to receive treatment for twelve
years if sentenced to the Utah State Prison.


The Michigan Court of Appeals has examined sim-
ilar illusory promises. In People v. Lawson, 75
Mich.App. 726, 255 N.W.2d 748 (1977) (per curi-
am), the defendant pleaded guilty to two crimes
after the state promised not to request consecutive
sentences. Under the law of the jurisdiction, the de-
fendant could not have been sentenced to consecut-
ive terms, and thus he derived no benefit from the
state's promise. The court, relying on Hammond,
held, “[D]efendant pled with an exaggerated belief
in the benefits of his plea,” id., 255 N.W.2d at 750,
and “[s]ince defendant surrendered his right to trial
in apparent misapprehension of the value of com-
mitments made to him, he should be allowed to
withdraw his plea.” Id. We find the reasoning in
Lawson to be logical and in keeping with Utah's
statutory requirement that a defendant's plea be
entered voluntarily. Utah Code Ann. §
77-35-11(e)(2) (Supp.1988). We therefore adopt
Michigan's reasoning.
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The record suggests the possibility that defendant
did not understand the value of the commitments
made to him. If the State promised to recommend
hospitalization rather than a prison sentence or if
defendant understood this to be the promise, then
he “pled with an exaggerated belief in the benefits
of his plea,” and he should be allowed to withdraw
his plea. It appears that defendant desires treatment
for his condition. The enhanced prospect of imme-
diate treatment in a hospital-based sex offender
program, as opposed to placement in the prison
without treatment, would likely have been a strong
inducement to defendant to plead guilty. Moreover,
defendant's belief that hospitalization instead of
prison was a likely option was enhanced by the trial
judge's statement at sentencing that the charge “has
a minimum mandatory sentence, either the hospital
or prison, either one....” No mention of statutory
criteria for hospitalization was made by the judge,
the prosecutor, or defense counsel.


Finally, we address the fact that the State may not
have fulfilled the promise it made to defendant. The
trial judge suggested at the sentencing hearing that
even if the State did not keep its promise to recom-
mend a sentence, defendant would not be allowed
to withdraw his plea because he was informed at
the arraignment of the consequences of the crime
and that the recommendations were not binding on
the court. We have difficulty with the court's sug-
gestion that the State's failure to keep its promise
would be of no consequence.


It is well established that a prosecutor may not
make promises which induce a guilty plea and then
refuse to keep those promises. “[A] constant factor
is that when a plea rests in any significant degree
on a promise or agreement of the prosecutor, so that
it can be said to be part of the inducement or con-
sideration, such promise must be fulfilled.” Santo-
bello v. New York, 404 U.S. 257, 262, 92 S.Ct. 495,
499, 30 L.Ed.2d 427 (1971). In Santobello, the pro-
secutor promised not to make any recommendations
concerning the defendant's sentence in return for
the defendant's guilty plea to a lesser offense than


he had been charged with. Id. at 258, 92 S.Ct. at
497. That promise was not kept. The United States
Supreme Court reversed and remanded the case
even though the recommendation had not influ-
enced the trial judge.


*1276 Utah has followed the Santobello precedent.
In State v. Garfield, 552 P.2d 129 (Utah 1976), the
prosecutor promised to recommend probation to the
sentencing judge. On appeal, the defendant claimed
that the State had not fulfilled its promise. This
Court remanded the case for an evidentiary hearing
to determine whether the recommendation had been
included in the probation report. We held that if it
had not been included, the defendant was “entitled
to have his sentence set aside and to be resentenced
with the benefit of his bargain.” Id. at 130.


In State v. Kay, 717 P.2d 1294 (Utah 1986), this
Court, examining the possible double jeopardy im-
plications of a broken plea agreement, stated:


If the ... prosecutor refuses to comply with the
terms of the plea [after it is entered and accep-
ted], the defendant may choose to withdraw the
plea.... [O]nce the court or prosecution has
entered into a plea agreement and that plea has
been accepted and entered, neither one may uni-
laterally withdraw from the agreement without a
showing that facts analogous to those warranting
a mistrial exist (at least in the absence of a breach
of the agreement by the defendant).


Id. at 1304. In light of Santobello, our holding in
Garfield, and the discussion of guilty pleas in Kay,
defendant must be allowed to withdraw his plea if
the State made a promise it did not or could not ful-
fill.


We vacate the sentence and remand to the trial
court for a hearing to determine defendant's claim
of mental illness requiring hospitalization and for
additional findings of fact regarding defendant's
plea. The trial court should determine the exact re-
commendation promised by the State, defendant's
understanding of that promise, and whether the
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State fulfilled its promise. If it is found as a matter
of fact either that the State promised to recommend
commitment to the Utah State Hospital or that de-
fendant understood this to be the promise without
knowing that it was without value or that the State
did not fulfill its promise, defendant should be al-
lowed to withdraw his plea.


HOWE, Associate C.J., and STEWART and ZIM-
MERMAN, JJ., concur.HALL, Chief Justice
(concurring and dissenting):
I concur in remanding this case for a determination
of defendant's mental condition. However, I am not
persuaded that defendant's plea of guilty was other
than knowing and voluntary.


Utah,1988.
State v. Copeland
765 P.2d 1266
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Supreme Court of Utah.
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v.
Tomas R. HERRERA, Defendant and Appellant.


STATE of Utah, Plaintiff and Appellee,
v.


Mikell SWEEZEY, Defendant and Appellant.
Nos. 920209, 920265.


April 21, 1995.


Defendant charged with murder of his ex-girlfriend
pleaded not guilty by reason of insanity and filed
motions attacking statutory scheme for insanity de-
fense as unconstitutional, and the District Court,
Salt Lake County, John A. Rokich, J., denied mo-
tions. Defendant charged with attempted murder in
unrelated case filed essentially identical motions,
and the District Court, Michael R. Murphy, J.,
denied motions. Both defendants petitioned for in-
terlocutory appeal, and after granting appeal and
consolidating matters for appellate purposes, the
Supreme Court, Howe, J., held that: (1) statute lim-
iting insanity defense to cases in which defendant
does not have mens rea of alleged crime does not
violate due process or equal protection rights of de-
fendants; (2) statute enables defendants to present
evidence that rebuts state's case against them and
does not impermissibly shift burden of proof; (3)
statute requiring defendants who assert insanity de-
fense to undergo psychiatric examination does not
violate Fifth Amendment rights of defendants; but
(4) prosecution may use information from examina-
tion only to rebut defendant's insanity claims but
not to otherwise establish guilt.


Affirmed.


Stewart, Associate C.J., dissented and filed opinion
in which Durham J., joined.


Durham, J., dissented and filed opinion in which
Stewart, Associate C.J., joined.
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92 Constitutional Law
92XXVI Equal Protection


92XXVI(F) Criminal Law
92k3781 k. Creation and Classification of


Offenses. Most Cited Cases
(Formerly 92k250.2(5))


Constitutional Law 92 4514


92 Constitutional Law
92XXVII Due Process


92XXVII(H) Criminal Law
92XXVII(H)2 Nature and Elements of


Crime
92k4512 Capacity to Commit and Re-


sponsibility for Crime
92k4514 k. Insanity or Mental Ill-


ness. Most Cited Cases
(Formerly 92k268.2(2))


Criminal Law 110 48


110 Criminal Law
110VI Capacity to Commit and Responsibility


for Crime
110k47 Insanity


110k48 k. In General. Most Cited Cases


Homicide 203 817


203 Homicide
203VII Capacity to Commit Crime


203k817 k. Insanity. Most Cited Cases
(Formerly 203k27)


Statute limiting insanity defense to cases in which
defendant does not have mens rea of alleged crime
does not distinguish in arbitrary and capricious
manner between mentally ill defendants solely on
content of their delusions and does not violate de-
fendant's due process or equal protection rights;
reasonable basis exists for difference as Legislature
has drawn line between those who do not compre-
hend that they are taking human life and those who
do. U.S.C.A. Const.Amend. 14; Const. Art. 1, §§ 7,
24; U.C.A.1953, 76-2-305(1).


[12] Criminal Law 110 393(1)


110 Criminal Law
110XVII Evidence


110XVII(I) Competency in General
110k393 Compelling Self-Incrimination


110k393(1) k. In General. Most Cited
Cases


Criminal Law 110 673(2)


110 Criminal Law
110XX Trial


110XX(C) Reception of Evidence
110k673 Effect of Admission


110k673(2) k. Restriction to Special
Purpose in General. Most Cited Cases


Witnesses 410 300


410 Witnesses
410III Examination


410III(D) Privilege of Witness
410k299 Privilege of Accused in Criminal


Prosecution
410k300 k. In General. Most Cited


Cases
Statute requiring defendants who assert defense of
insanity to undergo psychiatric examination does
not violate Fifth Amendment privilege against self-
incrimination; however, any incriminating admis-
sions resulting from examination should be limited
to rebutting insanity defense and may not be used to
show that defendant engaged in conduct charged.
U.S.C.A. Const.Amend. 5; U.C.A.1953,
77-14-4(1-3).


[13] Criminal Law 110 673(2)


110 Criminal Law
110XX Trial


110XX(C) Reception of Evidence
110k673 Effect of Admission


110k673(2) k. Restriction to Special
Purpose in General. Most Cited Cases


Criminal Law 110 783(1)


110 Criminal Law
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110XX Trial
110XX(G) Instructions: Necessity, Requis-


ites, and Sufficiency
110k783 Purpose and Effect of Evidence


110k783(1) k. In General. Most Cited
Cases


Witnesses 410 300


410 Witnesses
410III Examination


410III(D) Privilege of Witness
410k299 Privilege of Accused in Criminal


Prosecution
410k300 k. In General. Most Cited


Cases
Where defendant who asserts insanity defense is re-
quired to undergo psychiatric examination, prosec-
ution may use information from examination only
to rebut defendant's insanity claims but not to oth-
erwise establish guilt, and jury should be instructed
about restriction and that they should not consider
any admissions from examination on issue of guilt.
U.S.C.A. Const.Amend. 5; U.C.A.1953,
77-14-4(1-3).


[14] Criminal Law 110 393(1)


110 Criminal Law
110XVII Evidence


110XVII(I) Competency in General
110k393 Compelling Self-Incrimination


110k393(1) k. In General. Most Cited
Cases
Privilege against self-incrimination under state con-
stitution does not exceed that of Federal Constitu-
tion. U.S.C.A. Const.Amend. 5; Const. Art. 1, § 12.


[15] Criminal Law 110 1134.90


110 Criminal Law
110XXIV Review


110XXIV(L) Scope of Review in General
110XXIV(L)10 Interlocutory, Collateral,


and Supplementary Proceedings and Questions
110k1134.90 k. In General. Most Cited


Cases
(Formerly 110k1134(10))


Supreme Court did not consider issue of whether
statute limiting insanity defense to cases in which
defendant does not have mens rea of alleged crime
constituted cruel and unusual punishment where
contention was raised by defendants on inter-
locutory appeal and defendants had not been con-
victed of crime, let alone sentenced. U.S.C.A.
Const.Amend. 8; Const. Art. 1, § 9; U.C.A.1953,
76-2-305(1).
*360 R. Paul Van Dam, Atty. Gen., Christine
Soltis, Asst. Atty. Gen., Salt Lake City, for
plaintiff.


Joan C. Watt, Mark R. Moffat, Richard P. Mauro,
Salt Lake City, for Herrera.


Lisa J. Remal, Joan C. Watt, Salt Lake City, for
Sweezey.


*361 HOWE, Justice:


This is an appeal from two interlocutory orders
entered in two cases which we have consolidated
for appellate purposes. Defendants Tomas R. Her-
rera and Mikell Sweezey both challenge the consti-
tutionality of Utah's insanity defense as codified
under Utah Code Ann. § 76-2-305 and other related
sections.


FACTS


Since this is an interlocutory appeal, there has been
only limited adjudication of the specific facts in
either case. The State concedes the following facts
only so far as the limited issue of constitutionality
is concerned.


State v. Herrera


Defendant Herrera shot and killed his ex-girlfriend,
Claudia Martinez. He admitted to the police that he
had been visiting “some girl” when “something
snapped, something happened to him and he de-
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cided to go to the Martinez house and shoot
Claudia.” He also admitted that he took his gun to
her home and shot her twice in the head. He then
chased her mother, Rosa Gonzales, into a bedroom
where Claudia's brother, Reuben Martinez, was
sleeping. Herrera shot at both of them but missed.
The police arrested Herrera shortly after the killing
while he still had possession of the gun. He had not
consumed any alcohol or drugs. He was charged
with Claudia's murder and with the attempted
murder of the other two, all in violation of Utah
Code Ann. § 76-5-203.


Herrera eventually pleaded not guilty by reason of
insanity. He filed several motions attacking Utah's
statutory scheme as unconstitutional. The trial court
upheld the insanity defense statutes, and Herrera
petitioned for this interlocutory appeal.


State v. Sweezey


Steve Matthews was standing outside a hotel in
downtown Salt Lake City when Sweezey ap-
proached. When Sweezey was within about eight
feet, he pulled a gun from his backpack and shot
Matthews in the face. The bullet entered Mat-
thews's left cheek but did not kill him. A security
officer of the hotel heard Sweezey say, “They
wrecked my home so I shot him.” Sweezey was
charged with attempted murder in violation of Utah
Code Ann. § 76-5-203.


Sweezey also filed several motions that are essen-
tially identical to those filed by Herrera, attacking
Utah's insanity defense statutes. The trial court
denied these motions, and we granted Sweezey's in-
terlocutory appeal.


STANDING ISSUES


[1] Initially, there is a question whether either Her-
rera or Sweezey, at this early stage, has demon-
strated that he has standing to challenge the stat-
utes. However, it is an adequate showing of stand-
ing if an expert provides testimony or an affidavit


asserting that a “viable issue of insanity” is in-
volved in the case. State v. Rhoades, 119 Idaho 594,
809 P.2d 455, 459-60 (1991). Both Herrera and
Sweezey presented such testimony, and we con-
clude that they have standing to bring this chal-
lenge.


ANALYSIS


I. Background


[2] When John Hinckley was found not guilty by
reason of insanity for shooting President Ronald
Reagan and Press Secretary James Brady, public
outrage prompted Congress and some states to
reexamine their respective insanity defense laws.
As a result, in 1983 Utah abolished the traditional
insanity defense in favor of a new statutory scheme.
State v. Young, 853 P.2d 327, 383 (Utah 1993);
Utah Legislative Survey,1984 Utah L.Rev. 115,
151. Under Utah's current scheme:


It is a defense to a prosecution under any statute or
ordinance that the defendant, as a result of mental
illness, lacked the mental state required as an ele-
ment of the offense charged. Mental illness is not
otherwise a defense.


Utah Code Ann. § 76-2-305(1). This amendment
eradicated the prior law, which allowed a defendant
to present an independent affirmative defense of in-
sanity. In other words, the former statute permitted
a defendant to defend on the ground that he or she
committed*362 the act but did not understand that
the act was wrong. The new law limits the defense
to simply that the defendant did not have the re-
quisite mens rea of the alleged crime. Young, 853
P.2d at 384.


A common example is helpful to illustrate the dif-
ference between the prior law and the new law. If A
kills B, thinking that he is merely squeezing a
grapefruit, A does not have the requisite mens rea
for murder and would be acquitted under both the
prior and the new law. See Wayne R. LaFave, Sub-
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stantive Criminal Law 306, 315 (1987) (citing
Model Penal Code § 4.01 cmt., at 166 (1985))
[hereinafter LaFave]. However, if A kills B, think-
ing that B is an enemy soldier and that the killing is
justified as self-defense, then A has the requisite
mens rea for murder and could be convicted under
the new law but not under the prior law, because he
knowingly and intentionally took another's life. Un-
der the amended provision, it does not matter
whether A understood that the act was wrong. See
Loren R. Roth, Tighten But Do Not Discard JAMA
2947-48 (June 8, 1984) (American Psychiatric As-
sociation analyzing mens rea approach to insanity
defense); Wallace D. Riley, Reform Not Abolition,
JAMA 2949 (June 8, 1984) (American Bar Associ-
ation analyzing mens rea approach to insanity de-
fense). The new law does away with the traditional
affirmative insanity defense that the killing was
perceived to be justifiable and therefore done with
innocent intent. We will refer to the amended ver-
sion as the mens rea model. See Harlow M. Hucka-
bee, Avoiding the Insanity Defense Straight Jacket:
The Mens Rea Route,15 Pepp.L.Rev. 1, 25 (1987)
[hereinafter Huckabee].


II. Legislative Responsibility


Determining accountability for criminal acts is a
serious and difficult task. Government must balance
society's interests in order, protection, punishment,
and deterrence with the particularly arduous re-
sponsibility of caring for the insane and mentally
deficient. In formulating an insanity defense, gov-
ernment must carry out the demands of punishment
and at the same time assure that those without
guilty minds are not unjustly condemned. As one
state supreme court justice observed, “In a very real
sense, the confinement of the insane is the punish-
ment of the innocent; the release of the insane is the
punishment of society.” State v. Stacy, 601 S.W.2d
696, 704 (Tenn.1980) (Henry, J., dissenting).


This delicate balancing of public policy is better ac-
complished in the legislature than in the courts.
United States Supreme Court Justice Black, dealing


with the nebulous concepts of compulsion and men-
tal disease, stated, “The range of problems created
would seem totally beyond our capacity to settle at
all, much less to settle wisely, and even the attempt
to define these terms and thus to impose constitu-
tional and doctrinal rigidity seems absurd in an area
where our understanding is even today so incom-
plete.” Powell v. Texas, 392 U.S. 514, 546, 88 S.Ct.
2145, 2161, 20 L.Ed.2d 1254 (1968) (Black, J.,
concurring). We made it very clear in Bastian v.
King, 661 P.2d 953, 956 (Utah 1983), that “[i]t is
the power and responsibility of the Legislature to
enact laws to promote the public health, safety,
morals and general welfare of society ... and this
Court will not substitute our judgment for that of
the Legislature with respect to what best serves the
public interest.” (Citation omitted.) This sound
policy of judicial restraint applies all the more
when determining the culpability of the mentally
ill. “ ‘It is not the function of this Court to evaluate
the wisdom or practical necessity of legislative en-
actments.’ ” Id. (quoting Redwood Gym v. Salt Lake
County Comm'n, 624 P.2d 1138, 1141 (Utah
1981)); see Sullivan v. Scoular Grain Co. of Utah,
853 P.2d 877, 883 (Utah 1993) (“We are not free
‘to assess the wisdom of a statutory scheme.’ ”
(quoting West Jordan v. Morrison, 656 P.2d 445,
446 (Utah 1982))).


[3] Even if a court finds certain legislation unreas-
onable or unwise, that alone does not mean it has
authority to invalidate it. Regents of Univ. of Mich.
v. Ewing, 474 U.S. 214, 226, 106 S.Ct. 507, 514, 88
L.Ed.2d 523 (1985). The law must first rise to the
level of violating the constitution before it can be
stricken. In this instance, our role is to make such a
constitutional evaluation, not to generally critique
the legislation.


*363 [4][5] We emphasize the basic rule of con-
struction that these statutes must be construed, if
possible, as being in compliance with both federal
and state constitutions. Nelson v. Miller, 25 Utah 2d
277, 282-83, 480 P.2d 467, 471-72 (1971). “ ‘In or-
der to preserve the independence and the integrity
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of the three branches of government, it is of the ut-
most importance that the judicial exercise restraint
and not intrude into the legislative prerogative.’ ”
Id., 480 P.2d at 472 (quoting Trade Comm'n v. Sk-
aggs Drug Ctrs., Inc., 21 Utah 2d 431, 437, 446
P.2d 958, 962 (1968)). There is no doubt that we
cannot strike down any legislation unless it ex-
pressly violates the constitution or it is clearly pro-
hibited by “some plain mandate thereof.” Id.; Par-
kinson v. Watson, 4 Utah 2d 191, 197, 291 P.2d
400, 403-04 (1955); see Trade Comm'n, 446 P.2d at
963 (stressing that courts are called upon to state
what the law is and not what they think it should
be; courts are not the conscience of the people and
are not to “express the personal desires or philo-
sophy of its personnel”).


III. Federal Due Process Concerns


Defendants argue that the Utah mens rea model vi-
olates federal due process because a defendant can-
not “rely on insanity as a basis for nonresponsibility
for the crime unless he suffers from a form of in-
sanity which serves to negate the mens rea element
of the crime.” Admittedly, this amended statute
limits the insanity defense to a very narrow class of
extremely mentally ill defendants. Defendants
maintain that since they already have the opportun-
ity to negate the statutorily required mens rea ele-
ment of a crime and since the State must prove
every element beyond a reasonable doubt, the tradi-
tional affirmative defense of insanity is no longer
available. Its absence, they argue, offends the basic
concept of “ordered liberty” protected by the Due
Process Clause. See Palko v. Connecticut, 302 U.S.
319, 325-26, 58 S.Ct. 149, 152, 82 L.Ed. 288
(1937), abandoned by Teague v. Lane, 489 U.S.
288, 311-13, 109 S.Ct. 1060, 1075-77, 103 L.Ed.2d
334 (1989). Basically, defendants see Utah's mens
rea model as unconstitutional because it would al-
low them to be convicted even if they did not con-
sciously know the wrongfulness of their actions. As
a means to reach their desired conclusion, defend-
ants urge us to establish a combination of the
M'Naghten test and the irresistible impulse rule as a


minimum requirement of federal due process.FN1


FN1. The M'Naghten test has become the
predominant insanity test throughout the
United States. Although variations of the
test exist, it is basically defined as follows:


[T]o establish a defense on the ground of
insanity, it must be clearly proved that,
at the time of the committing of the act,
the party accused was laboring under
such a defect of reason, from disease of
the mind, as not to know the nature and
quality of the act he was doing, or if he
did know it that he did not know what he
was doing was wrong.


LaFave, at 311. For purposes of this ana-
lysis, we acknowledge that the mens rea
model abolishes the second prong of the
M'Naghten test, i.e., that the defendant
understood the wrongfulness of his con-
duct.


In broad terms, the irresistible impulse
test requires a verdict of not guilty by
reason of insanity if it is found that the
defendant had a mental disease which
kept him from controlling his conduct.
Id. at 320.


Only Utah, Idaho, and Montana have limited the in-
sanity defense to negating the mens rea of a
crime.FN2 The Supreme Courts of Idaho and
Montana have already upheld the insanity defense
statutes in those states as constitutional under the
federal constitution. State v. Searcy, 118 Idaho 632,
798 P.2d 914 (1990); State v. Korell, 213 Mont.
316, 690 P.2d 992 (1984); see also State v. Byers,
261 Mont. 17, 861 P.2d 860 (1993); State v. Cow-
an, 260 Mont. 510, 861 P.2d 884 (1993), cert.
denied, 511 U.S. 1005, 114 S.Ct. 1371, 128
L.Ed.2d 48 (1994). Although the statutes of these
three states are not identical, they are very similar.
SeeIdaho Code § 18-207; Montana Code Ann. §§
46-14-102, -201 to-203, -212 to -213.
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FN2. The Alaska Supreme Court con-
cluded that Alaska's statutory insanity de-
fense incorporated only the first prong of
the M'Naghten test. State v. Patterson, 740
P.2d 944, 947 (Alaska 1987). However, the
court refused to comment on its constitu-
tional validity at that time. Id. at 949 n. 18.


In Searcy, the Idaho Supreme Court reviewed the
state's insanity defense under both state and federal
due process clauses. *364 Defendant Searcy argued
that the Idaho law unconstitutionally denied him
due process of law because it prevented him from
pleading insanity as a defense. The court con-
cluded, “Neither the federal nor the state Constitu-
tion[ ] contains any language setting forth any such
right.” Searcy, 798 P.2d at 916.


[6] Searcy clarified the actual effect of limiting the
insanity defense to negating mens rea. The court
explained that only


[t]hree states, Idaho, Montana and Utah, have legis-
latively chosen to reject mental condition as a
separate specific defense to a criminal charge.
The statutes in these three states, however, ex-
pressly permit evidence of mental illness or dis-
ability to be presented at trial, not in support of
an independent insanity defense, but rather in or-
der to permit the accused to rebut the state's evid-
ence offered to prove that the defendant had the
requisite criminal intent or mens rea....


Id. at 917. We agree with this characterization of
the current Utah mens rea model. Although Utah
law does not recognize as a defense that defendants
did not understand the wrongfulness of their con-
duct, as would be allowed under an affirmative in-
sanity defense, it still allows them to introduce re-
buttal evidence that they lacked the requisite mens
rea due to their mental illness.


The United States Supreme Court has never
squarely addressed whether due process demands
an affirmative insanity defense, id. at 918; neither
has that Court articulated a constitutional definition


of insanity. Abbott v. Cunningham, 766 F.Supp.
1218, 1223 (D.N.H.1991). However, what little the
United States Supreme Court has said suggests that
there is no federal due process right to an independ-
ent defense of insanity. Searcy, 798 P.2d at 918. In
Leland v. Oregon, 343 U.S. 790, 72 S.Ct. 1002, 96
L.Ed. 1302 (1952), the United States Supreme
Court upheld an Oregon statute that placed the bur-
den of proving insanity beyond a reasonable doubt
on the defendant. The Court declined to adopt any
specific insanity test as a requirement under federal
due process, concluding that such a holding would
be unwarranted given the uncertainty in the psychi-
atric community, the erratic history of the insanity
defense, and the fact that most jurisdictions used a
“[k]nowledge of right and wrong” test. Id. at 800,
72 S.Ct. at 1008.


Defendants argue that this means a state is free to
choose one test over another but is not permitted
under the constitution to reject all of the traditional
tests and apply a mens rea model. We cannot accept
such a narrow reading of Leland. The very thrust of
the Court's holding is that the law does not demand
any particular approach to the insanity defense. We
read Leland to allow the states some experimenta-
tion with various approaches of dealing with the in-
sane criminal defendant. See Byers, 861 P.2d at 866
(noting that United States Supreme Court has de-
termined that Due Process Clause does not require
use of any particular insanity defense).


In Powell, 392 U.S. at 535, 88 S.Ct. at 2155, the
United States Supreme Court upheld a state law
which made it unlawful to be drunk in a public
place. In the lead opinion, Justice Marshall set forth
the complexities of dealing with personal account-
ability in the law:


We cannot cast aside the centuries-long evolution
of the collection of interlocking and overlapping
concepts which the common law has utilized to
assess the moral accountability of an individual
for his antisocial deeds. The doctrines of actus re-
us, mens rea, insanity, mistake, justification, and
duress have historically provided the tools for a
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constantly shifting adjustment of the tension
between the evolving aims of the criminal law
and changing religious, moral, philosophical, and
medical views of the nature of man. This process
of adjustment has always been thought to be the
province of the States.


Id. at 535-36, 88 S.Ct. at 2156. The opinion also
echoed the reluctance found in Leland to establish a
constitutional right to any particular insanity de-
fense:
But formulating a constitutional rule would reduce,


if not eliminate, that fruitful experimentation, and
freeze the developing productive dialogue
between law and psychiatry into a rigid constitu-
tional mold. It is simply not yet the time to write
into the *365 Constitution formulas cast in terms
whose meaning, let alone relevance, is not yet
clear either to doctors or to lawyers.


Id. at 536-37, 88 S.Ct. at 2156. We agree with these
rationales. We are reluctant to embrace any one
test, including a combination of M'Naghten and the
irresistible impulse test, as the constitutional min-
imum requirement.


The United States Supreme Court struck down a
state statute which allowed continued confinement
of one who exhibited antisocial activity but was no
longer found mentally ill. Foucha v. Louisiana, 504
U.S. 71, 112 S.Ct. 1780, 118 L.Ed.2d 437 (1992).
On an uncontested point, Justice Kennedy acknow-
ledged, “States are free to recognize and define the
insanity defense as they see fit.” Id. at 96, 112 S.Ct.
at 1794 (Kennedy, J., dissenting). In a concurring
opinion, Justice O'Connor emphasized that the
Court's holding placed no new restriction on the
“States' freedom to determine whether and to what
extent mental illness should excuse criminal beha-
vior. The Court does not indicate that States must
make the insanity defense available.” Id. at 88-89,
112 S.Ct. at 1790 (O'Connor, J., concurring); see
Ake v. Oklahoma, 470 U.S. 68, 91, 105 S.Ct. 1087,
1100, 84 L.Ed.2d 53 (1985) (Rehnquist, J., dissent-
ing) (“It is highly doubtful that due process requires
a State to make available an insanity defense to a


criminal defendant.”).


Defendants make a historical argument that an af-
firmative independent insanity defense is so groun-
ded in our legal system that its abolishment offends
our fundamental principles of law and justice and
therefore violates due process.FN3 Searcy ad-
dressed a similar argument and recognized that
“[t]he insanity defense has had a long and varied
history during its development in the common law.”
798 P.2d at 916-17. However, it also recognized
that this history has not been uniform and that over
the centuries, the implications of a criminal defend-
ant's insanity have changed. Id. at 917. Many dif-
ferent theories have surfaced, been discarded, and
resurfaced as humanity has attempted to deal with
the elusive concepts of mental illness and guilt.
“Not surprisingly, there has resulted a wide dispar-
ity in the position taken on this issue both by legis-
latures and courts in the various states.” Id.


FN3. Defendants' briefs include an extens-
ive review of the insanity defense. Their
argument begins with sixth century B.C.
Hebrew law, proceeds through the estab-
lishment of the United States Constitution,
and continues through American case law
until the present.


For example, although the states have taken two ba-
sic approaches to insanity, several variations of dif-
ferent rules exist. A majority of states follow some
form of the M'Naghten test; others have adopted
variations of the Model Penal Code definition. Six
states have added the “irresistible impulse” test, and
three states now use the mens rea model. Kathryn J.
Fritz, Proposed Federal Insanity Defense: Should
the Quality of Mercy Suffer for the Sake of
Safety?,22 Am.Crim.L.Rev. 49, 52-53 (1984); see
LaFave, at 310. Never has one approach been con-
stitutionally required or universally deemed the
best. Rather, jurisdictions have developed individu-
alized systems that best serve their own public
policies.


Although Utah has adopted a minority position, its
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approach has been endorsed by credible branches in
the scientific and medical fields. In 1983, the
American Medical Association approved a report
by its Board of Trustees recommending adoption of
the mens rea model. Committee Report, Insanity
Defense in Criminal Trials and Limitation of Psy-
chiatric Testimony, JAMA 2967 (June 8, 1984)
(making an adamant argument in support of this po-
sition) [hereinafter AMA Report]. “Thus, [the mens
rea model] is now the policy of the American Med-
ical Association, as well as the concept adopted in
Idaho, Montana, and Utah.” Huckabee, at 26-27.


[7] The Montana high court has also determined
that there is no constitutional right to have an inde-
pendent insanity defense. Korell, 690 P.2d at 996.
There, the court responded to the historical argu-
ment as follows: “We reject appellant's contention
that from the earliest period of the common law, in-
sanity has been recognized as a defense. What we
recognize is that one who lacks the requisite crim-
inal state of mind may not be *366 convicted or
punished.” Id. at 999.FN4 Utah's mens rea model
provides this minimum standard of protection to de-
fendants. We agree with Korell that the common
law and our basic principles of ordered liberty are
not offended by the mens rea model. See also Cow-
an, 861 P.2d at 888 (holding that the Due Process
Clause does not require the use of any particular in-
sanity test or allocation of burden of proof).


FN4. In fact, the insanity defense is not as
deeply anchored in history as some might
imagine.... [I]nsanity did not come to be
recognized as an independent ground for
exculpation until the 19th century. Prior to
that time, insanity was considered relevant
to the issue of guilt, or moral blameworthi-
ness only insofar as it bore upon mens rea.
Creation of the special defense was a de-
parture from the traditional moral basis of
the criminal law-embodied in the concept
of mens rea-that had prevailed for centur-
ies before.


AMA Report, at 2977.


Defendants rely upon three dated state decisions
which struck down their respective state statutes as
unconstitutional because they abolished the insanity
defense completely. State v. Lange, 168 La. 958,
123 So. 639 (1929); Sinclair v. State, 161 Miss.
142, 132 So. 581 (1931); State v. Strasburg, 60
Wash. 106, 110 P. 1020 (1910). These cases are
distinguishable because they involved “statutes
which precluded any trial testimony of mental con-
dition, including trial testimony which would have
rebutted the state's evidence of the defendant's state
of mind.” Searcy, 798 P.2d at 919 n. 6. Utah's law
does not do this. Rather, it allows defendants to
present evidence of mental illness to specifically
negate the required state of mind.


Determining whether a law is wise public policy
and determining whether it is constitutional are two
separate matters. It is appropriate for this court to
decide only the latter, and in light of the foregoing
discussion, we conclude that the current Utah in-
sanity defense does not violate federal due process.


IV. State Due Process Concerns


Defendants next contend that Utah's statutory
scheme violates due process under the state consti-
tution. Utah Const. art. I, § 7 (“No person shall be
deprived of life, liberty or property, without due
process of law.”).


Defendants provide a detailed history of how Utah
has been a pioneer in the treatment of the insane
and mentally ill. From its territorial days to 1983,
Utah has demonstrated extraordinary compassion
and insight in dealing with this class of society. Salt
Lake City had the first institution for the mentally
ill in the western United States. Charles R. McKell,
History of the Utah State Hospital, Provo (1948)
(unpublished Master's thesis, University of Utah).
Territorial law made it a misdemeanor to harshly
treat or neglect any insane person. 1876 Utah Laws
ch. XI, § 193. Throughout most of its history, Utah
had one of the most liberal statutory approaches
governing the culpability of those with mental ill-
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ness. State v. Kirkham, 7 Utah 2d 108, 111, 319
P.2d 859, 861 (1958). Because of this unique his-
tory, defendants assert that the state due process
protection exceeds that of its federal counterpart, at
least as far as the insanity defense is concerned. De-
fendants argue, therefore, that the state due process
clause prohibits abolishment of the traditional af-
firmative insanity defense. We disagree.


Defendants' reliance upon this history is misplaced.
It is one thing to demonstrate that Utah has a
unique background in dealing with mental illness; it
is quite another to conclude that state due process
must comply with this background and that any le-
gislation that abandons Utah's historical practices
violates the constitution. The legislature is allowed
to reform the penal law; it is not locked into the
past. As the State explains in its brief, “[D]efendant
[does not] have a vested right to a defense simply
because it was previously available.” See State v.
Padilla, 776 P.2d 1329, 1331 (Utah 1989) (stating
that a similar argument relying on outdated criminal
law was frivolous).


In any event, Utah's history has not been a model of
consistency in the area of the insanity defense. The
state has employed different approaches at different
times over the past one hundred years. The irresist-
ible impulse test, for example, was initially rejec-
ted, State v. Mewhinney, 43 Utah 135, 149, 134 P.
632, 638 (1913), was later recognized, *367 State v.
Green, 78 Utah 580, 602, 6 P.2d 177, 185 (1931),
and was then rejected again. State v. Sessions, 645
P.2d 643, 645 (Utah 1982). Utah has sampled sev-
eral variations over the years, demonstrating the
somewhat erratic nature of the relationship between
criminal culpability and insanity.


Defendants also rely upon past decisions of this
court to support their state due process argument.
See, e.g., Mewhinney, 134 P. at 638 (implementing
insanity test requiring defendant to recognize
wrongfulness of conduct); State v. Brown, 36 Utah
46, 102 P. 641 (1909) (recognizing that an indi-
vidual could have the necessary mens rea but not be
criminally culpable due to insanity). These cases


are distinguishable. This court decided them prior
to 1983, when the legislature limited the insanity
defense. These former decisions either interpreted a
different statutory standard that existed at that time
or simply expressed a judicial preference for one
test over another. None of the cases are grounded in
the Utah constitution, and they are not binding
today in light of section 76-2-305. See Korell, 690
P.2d at 999-1000.


The Utah legislature has made a policy decision to
limit the traditional insanity defense. We hold that
this policy decision, though limiting for defendants,
does not violate their state due process rights.


Although the legislature has limited the insanity de-
fense, it has provided the guilty and mentally ill
verdict as an option. “A judgment of guilty and
mentally ill does not serve to exonerate or excuse
the defendant; rather, the offender found guilty and
mentally ill is held accountable for his criminal
conduct, yet because of his mental illness, may
need specialized treatment.” State v. DePlonty, 749
P.2d 621, 626 (Utah 1987).


“Guilty and mentally ill” is a deliberate variation of
the “guilty but mentally ill” provision adopted by
some states. The [Utah] legislative committee
thought that the words “guilty but mentally ill”
implied a causal connection between the mental
illness and the crime. That implied connection,
however, is inappropriate under the Utah statute
because “guilty and mentally ill” focuses on the
defendant's state of mind at the time of senten-
cing, regardless of his state of mind at the time of
the crime.


Young, 853 P.2d at 384 (quoting Utah Legislative
Survey-1983,1984 Utah L.Rev. 115, 156 n. 265);
seeUtah Code Ann. §§ 77-16a-103, -104. If a de-
fendant is found not guilty by reason of insanity, he
is acquitted of all criminal culpability. However, he
is subject to civil confinement. If a defendant is
found guilty and mentally ill, the trial court first
conducts a hearing to “determine the defendant's
present mental state.” § 77-16a-104(1). If the court
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“finds by clear and convincing evidence that the de-
fendant is currently mentally ill,” it may sentence
the defendant just as any other guilty defendant and
(1) commit him to the state hospital, (2) order pro-
bation, or (3) order him to the custody of the De-
partment of Corrections. § 77-16a-104(3). If a de-
fendant is committed to the state hospital for con-
finement and treatment, he remains there for eight-
een months or until he reaches “maximum benefit.”
§ 77-16a-202(1)(b).


The guilty and mentally ill verdict buffers some of
the harsher consequences of eliminating an inde-
pendent insanity defense. It affords the trial judge
discretion in determining whether one found guilty
and mentally ill should receive medical attention
rather than traditional incarceration. This new ver-
dict option acknowledges that a defendant can be
both guilty and mentally ill, and it aids the jury in
resolving the dilemma of whether to acquit due to
insanity. The verdict provides a middle ground
between “guilty” and “not guilty by reason of in-
sanity.” It allows for “special disposition of men-
tally ill offenders to a custodial or therapeutic set-
ting for the purpose of treating the mental illness.”
Utah Legislative Survey-1983,1984 Utah L.Rev. at
156-57.


Defendants argue that Utah's approach has thrown
hundreds of years of development out the door. Ex-
istence of the guilty and mentally ill verdict contra-
dicts such assertions. We believe that the mens rea
model coupled with this inventive verdict is a con-
stitutionally valid system of dealing with an ever-
adapting field. The new law is not a digression to
ages of ignorance and fear of mental illness, but a
legitimate approach to *368 dealing with the some-
times baffling relationship between insanity and
mens rea. See AMA Report, at 2976 (concluding
that mens rea approach surpasses, both legally and
morally, all traditional insanity defenses while it
leads to “a more realistic appreciation of the rela-
tionship between mental impairment and criminal
behavior”).


V. Burden of Proof


[8] For defendants to be convicted, due process
mandates that the prosecution prove every element
of the charged crimes beyond a reasonable doubt.
In re Winship, 397 U.S. 358, 364, 90 S.Ct. 1068,
1072, 25 L.Ed.2d 368 (1970); State v. Swenson, 838
P.2d 1136, 1138 (Utah 1992). Defendants assert
that the Utah insanity defense scheme unconstitu-
tionally relieves the prosecution of this burden in
violation of due process.FN5 They contend that
since section 76-2-305 allows them to rely on in-
sanity only to negate the required intent, an element
of the crime, in essence they are forced to prove
that they lacked the requisite mens rea rather than
the prosecution proving that they possess it. If true,
this would shift the burden of proof.


FN5. Defendants urge us to decide this is-
sue on both federal and state due process
grounds. However, defendants' state due
process argument on this specific question
entails only a superficial statement con-
cerning Utah's unique history and refer-
ence to another part of defendants' brief.
Without adequate briefing and authority,
we limit our analysis of the burden of
proof issue to federal due process. State v.
Jensen, 818 P.2d 551, 552 n. 2 (Utah
1991).


[9] This theory has previously been considered and
rejected. In Byers, 861 P.2d at 864-65, the court ex-
plained that the mens rea model enables a defend-
ant to present evidence supporting his insanity
claim but does not require the defendant to prove
beyond a reasonable doubt that his disease negates
the requisite intent. “When a burden ‘shifts' it goes
from one party to another, from prosecution to de-
fendant. But the prosecution here was not relieved
of its burden. The jury was not instructed that [the
defendant] had any kind of burden at all.” Id. at
865; State v. Beam, 109 Idaho 616, 710 P.2d 526,
531 (1985).


Section 76-2-305 does not shift any burden of
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proof. It merely enables defendants to present evid-
ence that rebuts the State's case against them. From
beginning to end, the prosecution carries the re-
sponsibility of proving each and every element of
the crime beyond a reasonable doubt.


VI. Arbitrary and Capricious and Equal Protection


[10] The next issue to address is whether section
76-2-305 is arbitrary and capricious and therefore
violative of state due process, Utah Const. art. I, §
7, or federal and state equal protection, U.S. Const.
amend. XIV, Utah Const. art. I, § 24. Both the fed-
eral and state constitutions require that similarly
situated individuals be treated alike under the law
unless there is a reasonable basis for treating them
differently. Greenwood v. City of North Salt Lake,
817 P.2d 816, 821 (Utah 1991); Malan v. Lewis,
693 P.2d 661, 670 (Utah 1984). Defendants argue
that Utah's mens rea model illegally differentiates
between mentally ill defendants solely on the con-
tent of their delusions. One insane defendant may
kill under the severe delusion that he is killing
something that is not human. Another may kill un-
der a delusion that he is being attacked and that his
actions are justified as self-defense. The first is
found not guilty by reason of insanity under the
mens rea model, while the second may be con-
victed. According to defendants, each is equally
mentally ill, but they are treated differently because
some “clinically indistinguishable delusional sys-
tem” causes them to have different hallucinations.


[11] We find that there is a reasonable basis for this
difference and that the mens rea model is not arbit-
rary and capricious.FN6 The legislature has drawn
a line between those who do not comprehend that
they are *369 taking a human life and those who
do. The offenders in the first group do not know
that they are hurting or killing another person,
while those in the second group do know. The first
group makes no moral judgment, while the second
group realizes that they are actually killing
someone and therefore their actions come closer to
the realm of criminality. See AMA Report, at 2975


(“[T]he law must first discard the notion that insan-
ity short of that which negates mens rea absolves a
defendant of moral and legal responsibility for his
acts.”); see also State v. Neely, 112 N.M. 702, 819
P.2d 249, 255 (1991) (upholding legislative distinc-
tion between those found not guilty by reason of in-
sanity and those found guilty but mentally ill and
explaining that this classification “is rationally re-
lated to a legitimate interest-it allows those men-
tally ill who did not have the capacity to form the
appropriate criminal intent to avoid criminal liabil-
ity while providing for criminal liability for those
guilty because they possessed the criminal intent,
yet who are nonetheless mentally ill”).


FN6. Apparently, the American Medical
Association views the mens rea model as
anything but arbitrary and capricious. It
unambiguously attests that this approach
“restores a consistent philosophy of crim-
inal responsibility, thus enhancing the
credibility and acceptance of the criminal
justice system.... [It] emphasiz[es] consid-
erations of mercy and appropriate treat-
ment of all mentally disordered offenders.”
AMA Report, at 2976 (emphasis added).


It can be reasonably concluded that those who un-
derstand and appreciate the fact that they are killing
another are more “culpable” than those whose delu-
sions carry them even further away from reality.
We agree with the trial court's conclusion that “the
legal standard of mental illness for purposes of
criminal culpability is not constitutionally required
to embrace all medical definitions of mental ill-
ness.” The mens rea model is a legitimate means to
the end of holding responsible those persons who
acted with the necessary intent.


VII. Right Against Self-Incrimination


Defendants charge that Utah Code Ann. § 77-14-4
violates both the federal and state constitutional
rights against self-incrimination. This statute
provides in part:
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(1) If a defendant proposes to offer evidence that
he is not guilty as a result of insanity or that he
had diminished mental capacity, he shall file and
serve the prosecuting attorney with written notice
of his intention to claim the defense at the time of
arraignment or as soon afterward as practicable,
but not fewer than 30 days before the trial.


(2) If the court receives notice that a defendant
intends to claim that he is not guilty by reason of
insanity or that he had diminished mental capa-
city, the court shall order the Department of Hu-
man Services to examine the defendant and in-
vestigate his mental condition. The person or or-
ganization directed by the department to conduct
the examination shall testify at the request of the
court or either party in any proceeding in which
the testimony is otherwise admissible. Pending
trial, unless the court or the executive director
directs otherwise, the defendant shall be retained
in the same custody or status he was in at the
time the examination was ordered.


(3) The defendant shall make himself available
and fully cooperate in the examination by the de-
partment and any other independent examiners
for the defense and the prosecuting attorney. If
the defendant fails to make himself available and
fully cooperate, and that failure is established to
the satisfaction of the court at a hearing prior to
trial, the defendant is barred from presenting ex-
pert testimony relating to his defense of mental
illness at the trial of the case. The department
shall complete the examination within 30 days
after the court's order and shall prepare and
provide to the court prosecutor and defense coun-
sel a written report concerning the condition of
the defendant.


Utah Code Ann. § 77-14-4(1), (2), & (3).FN7 In the
trial court, defendants argued that this examination
requirement compels them to *370 give evidence
against themselves. Both trial courts upheld this
provision, and defendant Herrera was ordered to
undergo the examination.


FN7. Since this case reached appeal, the
legislature has added some related require-
ments:


(3) If the prosecution or the defense pro-
poses to introduce testimony of an expert
which is based upon personal contact,
interview, observation, or psychological
testing of the defendant, testimony of an
expert involving a mental diagnosis of
the defendant, or testimony of an expert
that the defendant does or does not fit a
psychological or sociological profile, the
opposing party shall have a correspond-
ing right to have its own expert examine
and evaluate the defendant.


....


(6) This section may not require the ad-
mission of evidence not otherwise ad-
missible.


Utah Code Ann. § 77-14-3(3) & (6).


This issue of whether compelled mental examina-
tions violate the right against self-incrimination has
received much discussion. See LaFave, at 347 n.
55. In Estelle v. Smith, 451 U.S. 454, 101 S.Ct.
1866, 68 L.Ed.2d 359 (1981), the United States Su-
preme Court held that it violates the Fifth Amend-
ment right against self-incrimination to compel a
criminal defendant to undergo a psychiatric exam-
ination when that defendant neither initiated nor at-
tempted to introduce any psychiatric evidence. Id.
at 468, 101 S.Ct. at 1876; see also United States v.
Madrid, 673 F.2d 1114, 1121 (10th Cir.1982); State
v. Bishop, 753 P.2d 439, 473-74 (Utah 1988). The
Court went out of its way to make this point clear:


Nor was the interview analogous to a sanity exam-
ination occasioned by a defendant's plea of not
guilty by reason of insanity at the time of his of-
fense. When a defendant asserts the insanity de-
fense and introduces supporting psychiatric testi-
mony, his silence [meaning his unwillingness to
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submit to an examination] may deprive the State
of the only effective means it has of controvert-
ing his proof on an issue that he interjected into
the case. Accordingly, several Courts of Appeals
have held that, under such circumstances, a de-
fendant can be required to submit to a sanity ex-
amination conducted by the prosecution's psychi-
atrist.


Estelle, 451 U.S. at 465, 101 S.Ct. at 1874
(citations omitted); see also Buchanan v. Kentucky,
483 U.S. 402, 422, 107 S.Ct. 2906, 2917, 97
L.Ed.2d 336 (1987) (explaining that right against
self-incrimination does not preclude prosecutor, in
order to rebut insanity defense, from introducing
psychiatric testimony of expert who examined de-
fendant); LaFave, at 349.


[12] Defendants maintain that since their insanity
defense is limited to negating the mens rea and they
are no longer afforded the traditional affirmative
defense, this dictum in Estelle is inapplicable. We
disagree. The reasoning behind the above statement
is to preserve a fair balance between the criminal
defendant and the prosecutor. Such reasoning does
not change because a state uses the mens rea model.
If the defendants were permitted to rebut the state's
case by pleading insanity and then to be shielded
from any state psychiatric examination, the state's
burden of proving they possessed the requisite men-
tal intent beyond a reasonable doubt would become
practically insurmountable. See LaFave, at 349-50.
“It certainly would be strange doctrine to permit
one charged with a public offense to put in issue his
want of mental capacity to commit the offense, and
in order to make his plea of want of capacity invul-
nerable prevent all inquiry into his mental state or
condition.” State v. Cerar, 60 Utah 208, 220, 207 P.
597, 602 (1922).


[13] It is necessary, however, to include a procedur-
al safeguard in relation to this statute. Any incrim-
inating admissions that result from a section
77-14-4 examination should be limited to rebutting
an insanity defense and may not be used to show
that the defendant “engaged in the conduct charged


(e.g. ‘yes, I shot him’).” LaFave, at 348. It is gener-
ally agreed that the privilege extends to such admis-
sions. Id.; see American Fork City v. Crosgrove,
701 P.2d 1069, 1071 (Utah 1985) (discussing the
subtle ways in which states may unconstitutionally
compel evidence). Therefore, we direct that the pro-
secution may use the information from this examin-
ation only to rebut the defendants' insanity claims
but not to otherwise establish guilt. The jury should
be instructed about this restriction and that they
should not consider any such admissions on the is-
sue of guilt. LaFave, at 348; see Madrid, 673 F.2d
at 1121-22. We also agree with the trial court's an-
nounced intention to proceed with an in camera re-
view of the information before it is presented to the
jury.


[14] The Fifth Amendment to the United States
Constitution states in part that no person “shall be
compelled in any criminal case to be a witness
against himself.” Utah's counterpart is article I, sec-
tion 12 of the Utah Constitution, which provides,
“The accused shall not be compelled to give evid-
ence against himself.” Defendants argue that the
state privilege against self-incrimination
provides*371 more protection to them than its fed-
eral counterpart. They base this argument on the
language disparity and on Utah's history. We dis-
agree. As we discussed in American Fork, 701 P.2d
at 1073, Utah's privilege against self-incrimination
does not exceed that of the federal constitution.


Since defendants have pleaded not guilty by reason
of insanity, we conclude that the privileges against
self-incrimination under both state and federal con-
stitutions do not extend so far as to protect them
from a section 77-14-4 examination. With this con-
clusion, however, we clarify that we are not finding
that defendants have waived their rights against
self-incrimination by relying upon the insanity de-
fense. We simply hold that a “fair state-individual
balance” requires this practical limitation on the
privilege. See LaFave, at 349-50 (citing United
States v. Bohle, 445 F.2d 54 (7th Cir.1971), over-
ruled by United States v. Lawson, 653 F.2d 299,


895 P.2d 359 Page 16
895 P.2d 359
(Cite as: 895 P.2d 359)


© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works.



http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&ReferencePositionType=S&SerialNum=1981121562&ReferencePosition=1874

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&ReferencePositionType=S&SerialNum=1981121562&ReferencePosition=1874

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&ReferencePositionType=S&SerialNum=1987079053&ReferencePosition=2917

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&ReferencePositionType=S&SerialNum=1987079053&ReferencePosition=2917

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&ReferencePositionType=S&SerialNum=1987079053&ReferencePosition=2917

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&ReferencePositionType=S&SerialNum=1987079053&ReferencePosition=2917

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=660&FindType=Y&ReferencePositionType=S&SerialNum=1922102315&ReferencePosition=602

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=660&FindType=Y&ReferencePositionType=S&SerialNum=1922102315&ReferencePosition=602

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=660&FindType=Y&ReferencePositionType=S&SerialNum=1922102315&ReferencePosition=602

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000511&DocName=UTSTS77-14-4&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000511&DocName=UTSTS77-14-4&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&ReferencePositionType=S&SerialNum=1985132337&ReferencePosition=1071

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&ReferencePositionType=S&SerialNum=1985132337&ReferencePosition=1071

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&ReferencePositionType=S&SerialNum=1985132337&ReferencePosition=1071

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1982111621&ReferencePosition=1121

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1982111621&ReferencePosition=1121

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1982111621&ReferencePosition=1121

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000511&DocName=UTCNART1S12&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000511&DocName=UTCNART1S12&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&ReferencePositionType=S&SerialNum=1985132337&ReferencePosition=1073

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&ReferencePositionType=S&SerialNum=1985132337&ReferencePosition=1073

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&ReferencePositionType=S&SerialNum=1985132337&ReferencePosition=1073

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000511&DocName=UTSTS77-14-4&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&SerialNum=1971111205

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&SerialNum=1971111205

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&SerialNum=1971111205

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1981130549&ReferencePosition=301





301 (7th Cir.1981)).


VIII. Cruel and Unusual Punishment


Defendants next argue that the mens rea model im-
poses punishment upon those who do not appreciate
the wrongfulness of their conduct or cannot con-
form their conduct to the requirements of law. The
model, they continue, therefore violates the restric-
tions against cruel and unusual punishment of both
the state and federal constitutions. SeeU.S. Const.
amend. VIII; Utah Const. art. I, § 9.


[15] We do not reach this issue. This is an inter-
locutory appeal. Neither defendant has been con-
victed of a crime, let alone sentenced.FN8 At this
early point, there has been no adjudication of either
defendant's mental status. This court will not issue
advisory opinions or examine a controversy that has
not yet


FN8. In their argument, defendants pre-
sume that they will be found guilty and
mentally ill. Yet, there are several other
possibilities:


If a defendant asserts a defense of not
guilty by reason of insanity, the court
shall instruct the jury that it may find the
defendant:


(1) guilty;


(2) not guilty;


(3) not guilty by reason of insanity;


(4) guilty and mentally ill;


(5) guilty of a lesser offense;


(6) guilty of a lesser offense and men-
tally ill; or


(7) guilty of a lesser offense due to men-
tal illness, but not a mental illness that
warrants full exoneration.


Utah Code Ann. § 77-16a-102
(Supp.1993).


sharpened into an actual or imminent clash of legal
rights and obligations between the parties thereto.
Where there exists no more than a difference of
opinion regarding the hypothetical application of
a piece of legislation to a situation in which the
parties might, at some future time, find them-
selves, the question is unripe for adjudication.


Redwood Gym, 624 P.2d at 1148.


CONCLUSION


We affirm the trial courts' orders denying defend-
ants' motions to “Declare Utah Statutory Scheme
Unconstitutional,” and we remand both cases for
trial.


ZIMMERMAN, C.J., and RUSSON, J., concur.
STEWART, Associate Chief Justice, dissenting:
Justice Felix Frankfurter of the United States Su-
preme Court wrote:


Ever since our ancestral common law emerged out
of the darkness of its early barbaric days, it has
been a postulate of Western civilization that the
taking of life by the hand of an insane person is
not murder.


United States v. Baldi, 344 U.S. 561, 570, 73 S.Ct.
391, 396, 97 L.Ed. 549 (1953).


Today's majority opinion and the statute it sustains
represent a monumental departure from, and rejec-
tion of, one of the most fundamental principles of
Anglo-American criminal law that has existed for
centuries. For the first time in this state's history
and, with two exceptions, for the first time in the
nation's history, this Court now holds that an insane
person who commits an act prohibited by the crim-
inal law is as guilty as a sane person and may be
imprisoned, and even executed, as if he were a fully
responsible sane person. I submit that the Court
fails to *372 perceive the extent to which funda-
mental constitutional principles and values have
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been violated by its affirmance of Utah Code Ann.
§ 76-2-305(1). The decision flouts centuries-old
legal principles of personal responsibility that
evolved from Judeo-Christian moral and ethical
concepts and from an expanding knowledge of the
causes of human behavior. Basic precepts of state
and federal due process of law, equal protection of
the law, and the cruel and unusual punishment pro-
visions in the state and federal constitutions prohib-
it legislative action imposing such inhuman treat-
ment on persons whose mental faculties are so de-
ranged that rational, morally responsible conduct is
not impossible.


The majority holds that Utah Code Ann. § 76-2-305
is constitutional on its face as against due process
and equal protection claims; for inexplicable reas-
ons, it refuses to decide whether the statute, on its
face, violates the cruel and unusual punishment
provisions of the state and federal constitutions be-
cause no trial has taken place, even though it finds
that fact to be no impediment to deciding the due
process and equal protection claims. If the first two
issues are properly before the Court, so is the cruel
and unusual punishment claim. I submit that §
76-2-305 violates all three provisions.


I. NONISSUES


The majority suggests that the Legislature, in deal-
ing with insanity, is confronted with a dilemma that
demands a delicate balancing of the interests of so-
ciety and the interest of an individual in justice and
fairness. It states, “ ‘In a very real sense, the con-
finement of the insane is the punishment of the in-
nocent; the release of the insane is the punishment
of society.’ ” (Quoting State v. Stacy, 601 S.W.2d
696, 704 (Tenn.1980)). Certainly, the confinement
of the insane is the punishment of the innocent, but
it is simply not true that the criminal release of “the
insane is the punishment of society.” Every state,
including Utah, provides for the civil commitment
of insane persons who are dangerous to others, such
as insane persons who have been found not guilty
by reason of insanity.


The majority opinion also suggests that the issue is
whether the M'Naghten insanity test is constitution-
ally required. Clearly, the constitution does not in-
corporate any particular formulation of an insanity
defense. Nevertheless, recognition of insanity as a
defense is a core principle that has been recognized
for centuries by every civilized system of law in
one form or another. Historically, the defense has
been formulated differently, but given the extent of
knowledge concerning principles of human nature
at any given point in time, the essence of the de-
fense, however formulated, has been that a defend-
ant must have the mental capacity to know the
nature of his act and that it was wrong. Whether the
test has been termed the wild beast test, the
M'Naghten test, the Durham test, the ALI test, the
federal test, or some other test, it has always had at
its core the proposition that those who are so men-
tally deranged as to lack the mental capacity to
comply with the law are not subject to punishment
under the criminal law for acts performed as a res-
ult of the derangement. Of course, it is up to the Le-
gislature to fashion the scope of the defense, but it
cannot, I submit, simply abolish it, as it has done
here. There is therefore no issue, as the majority
would have it, as to whether the “delicate balancing
of public policy is better accomplished in the legis-
lature than in the courts” with respect to the exact
nature of the insanity defense. The Legislature has
considerable latitude within constitutional limita-
tions to adopt whatever insanity defense it deems
wise, but it cannot, in my view, simply abolish it.


II. SECTION 76-2-305(1) ABOLISHES THE IN-
SANITY DEFENSE


To understand the radical change wrought in the
law by § 76-2-305(1), it is necessary to outline the
origins of the insanity defense. Beginning in the
twelfth century as the criminal law began to move
from a basis of strict liability to liability based on
moral culpability, both insanity and self-defense
came into English criminal law. Initially, neither in-
sanity nor self-defense was a defense in a trial; in-
deed, trials then were not as we know them today.
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Insanity and self-defense were, however, the basis
for a royal pardon. *373 See Francis B. Sayre,
Mens Rea,45 Harv.L.Rev. 974, 1004-05 (1932)
[hereinafter Mens Rea ]. Insanity, self-defense, in-
fancy, and other defenses based on the lack of a
guilty mind became part of the substantive criminal
law as defenses sometime after Bracton, but at an
early date. Id. at 1004. The first recorded acquittal
based on insanity was in 1505. Kathryn J. Fritz,
Note, The Proposed Insanity Defense: Should the
Quality of Mercy Suffer for the Sake of Safety?,22
Am.Crim.L.Rev. 49, 50 n. 9 (1984) [hereinafter
Note, Insanity Defense ]; see also AMA Report of
the Board of Trustees, Insanity Defense in Criminal
Trials and Limitation of Psychiatric Testimony, 251
JAMA 2967, 2975 (1984) [hereinafter AMA Re-
port].


Evolution of the insanity defense and other exculp-
atory defenses into the common law from the
twelfth century on was the result of the assimilation
of the principles of canon law and Roman law,
which helped transform the basis of the law from
the blood feud and vengeance to principles based
on moral blameworthiness. Mens Rea, at 975-82;
Note, Insanity Defense, at 51. The concept of
“mens rea” or the “guilty mind” or “wrongful in-
tent” became an essential element of a crime.
Whether stated as malice aforethought, premedita-
tion, malice pretense, guilty mind, or wrongful in-
tent, the guilty mind concept meant more than a
simple volitional or intentional act. It included the
element of wrongness or malice and required a de-
gree of moral blameworthiness, and that required a
capacity for rational conduct. It included a concept
of “moral blameworthiness ... predicated on the
presumption of sanity.” Mens Rea, at 994.


In recent years, the Utah Legislature, in an effort to
simplify the mental state requirement and eliminate
some of the vagaries inherent in common law defin-
itions of mens rea, such as malice aforethought, see
Mens Rea at 996-98, provided that as to intentional
acts, the mens rea was established simply by show-
ing intentional or knowing conduct. Utah Code


Ann. § 76-2-103. The traditional mens rea element
of wrongful intent was, in effect, surmised on the
basis that a person is presumed to have knowledge
of the law and that one knows the inherent moral
wrongfulness of malum in se crimes.


With the enactment of § 76-2-305, the Legislature
abolished a defendant's right to rebut this presump-
tion by proving insanity. Subsections (1) and (4) of
Utah Code Ann. § 76-2-305 state:


(1) It is a defense to a prosecution under any stat-
ute or ordinance that the defendant, as a result of
mental illness, lacked the mental state required as
an element of the offense charged. Mental illness
is not otherwise a defense.


....


(4) “Mental illness” means a mental disease or
defect. A mental defect may be a congenital con-
dition or one the result of injury or a residual ef-
fect of a physical or mental disease. Mental ill-
ness does not mean a personality or character dis-
order or abnormality manifested only by repeated
criminal conduct.


On its face, the language in subsection (1) is mis-
leading. The language stating that it is a “defense”
that “the defendant, as a result of mental illness,
lacked the mental state required as an element of
the offense charged” seems to preserve the insanity
defense. It does not. The statute allows a defendant
to prove insanity only if it negates the requisite
mental element of a crime.FN1 But that only means
that the elements of a crime must be proved. If they
are not, there is no crime. If the elements of the
crime are proved, the statute precludes proof that
the defendant did not act with a wrongful intent be-
cause he did not have the capacity to know the
nature, quality, or wrongfulness of his act. As to
nonintentional crimes, those requiring proof of
recklessness or negligence, for example, an insane
defendant is held strictly liable for doing the act be-
cause he cannot, by definition, show that he acted
as a reasonable person would have acted-the *374
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standard objective test employed in such cases.


FN1. The term “mental state” refers to the
state of mind a person must have in com-
mitting an act for a crime to have been
committed under the laws of this state.
Utah Code Ann. § 76-2-103 defines the
various mental states that must be proved
in conjunction with an act to prove a
crime. Acts that are done intentionally,
knowingly, recklessly, or negligently may
be criminal. Utah Code Ann. § 76-2-101.


As to crimes requiring intent, an insane person will
virtually always have the mental state required by
the law under § 76-2-305(1), even though the de-
fendant suffers from severe mental derangement,
such as an extreme and bizarre psychotic delusion.
In United States v. Pohlot, 827 F.2d 889 (3d
Cir.1987), cert. denied, 484 U.S. 1011, 108 S.Ct.
710, 98 L.Ed.2d 660 (1988), the court stated:


Only in the rare case, however, will even a leg-
ally insane defendant actually lack the requisite
mens rea purely because of mental defect. As the
House Report stated: “Mental illness rarely, if
ever, renders a person incapable of understanding
what he or she is doing. Mental illness does not,
for example, alter the perception of shooting a
person to that of shooting a tree.” House Report
at 15 n. 23. Similarly, a man who commits
murder because he feels compelled by demons
still possesses the mens rea required for murder.


Id. at 900.


The only two states that have adopted statutes sim-
ilar to Utah's have acknowledged that those statutes
abolish the insanity defense. In State v. Rhoades,
119 Idaho 594, 809 P.2d 455, 457 (1991), the Idaho
Supreme Court stated, “The Idaho Legislature re-
vised the criminal code to abolish the insanity de-
fense in criminal cases.” See State v. Searcy, 118
Idaho 632, 798 P.2d 914, 916-17 (1990). In State v.
Korell, 213 Mont. 316, 690 P.2d 992, 997 (1984),
the Montana Supreme Court stated, “Montana has


abolished the traditional use of insanity as a de-
fense.” Section 76-2-305(1) has also abolished the
insanity defense in Utah; however, as explained be-
low, the Utah statutory scheme dealing with insane
offenders is more inhumane and callous than the
Idaho and Montana schemes.


III. DUE PROCESS


Under the due process clauses of the Fourteenth
Amendment to the Constitution of the United States
and of article I, section 7 of the Utah Constitution,
government may not deny a person life or liberty
except on principles “consistent with the funda-
mental principles of liberty and justice which lie at
the base of all our civil and political institutions.”
Hebert v. Louisiana, 272 U.S. 312, 316-17, 47 S.Ct.
103, 104, 71 L.Ed. 270 (1926). The due process
clauses protect those principles that are “implicit in
the concept of ordered liberty” and without which
“a fair and enlightened system of justice would be
impossible.” Palko v. Connecticut, 302 U.S. 319,
325, 58 S.Ct. 149, 152, 82 L.Ed. 288 (1937), over-
ruled on unrelated part, Benton v. Maryland, 395
U.S. 784, 795, 89 S.Ct. 2056, 2063, 23 L.Ed.2d 707
(1969).


The majority dismissively rejects the “historical ar-
gument that an affirmative independent insanity de-
fense is so grounded in our legal system that its ab-
olition offends our fundamental principles of law
and justice and therefore violates due process.” The
majority argues that over the centuries, insanity has
been dealt with procedurally and substantively in
different ways. In truth, however, the majority
simply fails to come to grips with the undisputed
core fact that for centuries, the law has recognized
that insanity absolves a human being of criminal re-
sponsibility for his acts, just as infancy and self-
defense do. Of course, the insanity defense has
evolved as moral and ethical sensitives have in-
creased on the basis of increased scientific know-
ledge, but that does not alter the core fact that in-
sanity has been a defense for centuries.
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History demonstrates that the defense of insanity is
essential to a fair and enlightened system of justice
and that “[i]t is fundamental to our system of juris-
prudence that a person cannot be convicted for acts
performed while insane.” People v. Skinner, 39
Cal.3d 765, 217 Cal.Rptr. 685, 688, 704 P.2d 752,
755 (1985). The “jurisprudential underpinnings” of
mental nonresponsibility, or insanity, “reach back
to the origins of Western ethical and legal thought.”
Am. Bar Assoc., ABA Criminal Justice Mental
Health Standards 324 (1989) [hereinafter ABA
Standards]; see 1 Hawkins 2 (1724-26); 4 William
Blackstone, Commentaries 24-25 *375 (1898); FN2


1 Russell on Crimes 9 (4th ed. 1865).FN3 For hun-
dreds of years, the common law has required that a
defendant be morally culpable before he can be
punished for a malum in se crime. State v. Stras-
burg, 60 Wash. 106, 110 P. 1020, 1022 (1910). As
the ABA Standards explain:


FN2. Blackstone wrote:


But if there be any doubt whether the
party be compos or not, this shall be
tried by a jury. And if he be found, a
total idiocy, or absolute insanity, excuses
from the guilt, and of course from the
punishment, of any criminal action com-
mitted under such deprivation of the
sense....


4 William Blackstone, Commentaries 25
(1898).


FN3. Russell stated:


[W]ithout the consent of the will, human
actions cannot be considered as culp-
able; nor where there is no will to com-
mit an offence, is there any just reason
why a party should incur the penalties of
law made for the punishment of crimes
and offenses.


1 Russell On Crimes 2 (4th ed. 1865).


As early as the sixth century B.C., commentary on


the Hebrew scriptures distinguished between
harmful acts traceable to fault and those that oc-
cur without fault. To these ancient scholars, the
paradigm of the latter type of act was one com-
mitted by a child, who was seen as incapable of
weighing the moral implications of personal be-
havior, even when willful; retarded and insane
persons were likened to children. See Platt &
Diamond, The Origins and Development of the
“Wild Beast” Concept of Mental Illness and Its
Relation to Theories of Criminal Responsibility, 1
J.Hist.Behav.Sci. 355, 366 (1965) [hereinafter
cited as Platt & Diamond]. The Greek moral
philosophers, at least as far back as fifth century
B.C., considered the distinction between a culp-
able and nonculpable act to be among the
“unwritten laws of nature supported by the uni-
versal moral sense of mankind.” B. Jones, The
Law and Legal Theory of the Greeks 264 (1956).
The same view pervaded Roman law and ap-
peared in the teaching of early Christian theolo-
gians. It emerged in Anglo-Saxon law no later
than the twelfth century, the result of the “mutual
influences and interaction of Christian theology
and Anglo-Saxon law.” Levitt, The Origin of the
Doctrine of Mens Rea, 17 Ill.L.Rev. 117, 136
(1922). The idea was reinforced in England after
the Norman invasion brought with it continental
legal thought, itself strongly influenced by Chris-
tian ethics and canon law, which had already ab-
sorbed Jewish ethical teachings, classical philo-
sophy, and Roman law. See Platt & Diamond,
supra, at 356.


ABA Standards, at 324 n. 8.


For over four centuries, Anglo-American law has
held that there can be no criminality when there is a
total defect of understanding or a loss of the ability
to comprehend reality. Long before the rise of psy-
chiatry, the law so held. For there to be criminality,
it has been necessary that there be at least some de-
gree of rationality, making possible some degree of
free choice. Mens Rea, at 1004.FN4 The American
Psychiatric Association has recognized that point:
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FN4. For more modern statements of the
proposition, see, e.g., United States v. Cur-
rens, 290 F.2d 751, 773 (3d Cir.1961);
Carter v. United States, 252 F.2d 608, 616
(D.C.Cir.1957).


Man is naturally endowed with these two great fac-
ulties, understanding and liberty of will.... The
consent of the will is that which renders human
actions either commendable or culpable.... [I]t
follows that, where there is a total defect of the
understanding, there is no free act of the will.


Am. Psychiatric Ass'n, Statement on the Insanity
Defense 2 (Dec. 1982).


It is odd, indeed, that the Legislature and a majority
of this Court would accept the deterministic theory
of human nature that forms the basis for abolishing
the insanity defense. The Court relies on the AMA
Committee Report, which states:


By necessity, psychiatrists tend to view all human
behavior as a product of deterministic influences.
This deterministic orientation cannot be recon-
ciled with the concept of free will; indeed, to a
very great extent psychiatry denies the funda-
mental notion of individual responsibility that
lies at the heart of the criminal law.


AMA Report, at 2978.


While that theory may be a useful assumption in the
world of science, it contradicts the *376 principles
on which this nation and state were founded and on
which the criminal law is based. The underlying
premise of our political and legal institutions is that
men and women are moral agents, free to choose
between right and wrong. The Bill of Rights of the
United States Constitution, the Declaration of
Rights of the Utah Constitution, and the Declara-
tion of Independence are all premised on that fun-
damental proposition, as is our criminal law.
“Historically, our substantive criminal law is based
upon a theory of punishing the vicious will. It pos-
tulates a free agent confronted with a choice
between doing right and doing wrong and choosing


freely to do wrong.” Morissette v. United States,
342 U.S. 246, 250 n. 4, 72 S.Ct. 240, 244 n. 4, 96
L.Ed. 288 (1952) (quoting Pound, Introduction to
Sayre, Cases on Criminal Law (1927)). It is for that
reason that “[o]ur collective conscience does not al-
low punishment where it cannot impose blame.”
Holloway v. United States, 148 F.2d 665, 666-67
(D.C.Cir.1945), cert. denied, 334 U.S. 852, 68 S.Ct.
1507, 92 L.Ed. 1774 (1948).


In Morissette, the United States Supreme Court em-
phasized the universal essentiality in “all mature
systems of law” of “the ancient requirement of a
culpable state of mind”: FN5


FN5. For a brief treatment of the develop-
ment of the concepts of free will and fault
or criminal culpability in Biblical, Greek,
Roman, Continental, and Anglo-American
law, see Max Raydin, Intent, Criminal, 8
Encyclopedia Soc.Sci. 126 (1967). For an
extensive treatment of the development in
English law, see 2 Pollock & Maitland,
History of English Law, 448-511 (2d ed.
1923). For texts setting out the history of
the insanity defense at common law, see
Jodie English, The Light Between Twilight
and Dusk: Federal Criminal Law and the
Volitional Insanity Defense, 40 Hastings
L.J. 1, 12 n. 54 (1988).


The contention that an injury can amount to a crime
only when inflicted by intention [i.e., culpable
mental state] is no provincial or transient notion.
It is as universal and persistent in mature systems
of law as belief in freedom of the human will and
a consequent ability and duty of a normal indi-
vidual to choose between good and evil. A rela-
tion between some mental element and punish-
ment for a harmful act is almost as instinctive as
the child's familiar exculpatory “But I didn't
mean to,” and has afforded the rational basis for a
tardy and unfinished substitution of deterrence
and reformation in place of retaliation and ven-
geance as the motivation for public prosecution.
Unqualified acceptance of this doctrine by Eng-
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lish common law in the Eighteenth Century was
indicated by Blackstone's sweeping statement
that to constitute any crime there must first be a
“vicious will. ” [4 Blackstone's Commentaries
21]. Common-law commentators of the Nine-
teenth Century early pronounced the same prin-
ciple, although a few exceptions not relevant to
our present problem came to be recognized.


342 U.S. at 250-51, 72 S.Ct. at 243-44 (emphasis
added) (footnote omitted).


The majority opinion argues that moral culpability
is established solely by an intent to kill a human be-
ing without regard for a defendant's insanity. The
majority's attempt to justify abolition of the insanity
defense by finding moral culpability solely on the
basis of a defendant's intent, notwithstanding a de-
fendant's insanity, is, I submit, moral nonsense.
That argument, in effect, recognizes no difference
between human beings and animals. On the Court's
theory, an animal that intentionally kills its prey is
guilty of wrongful conduct. The law does not now,
and has not for centuries, premised criminality
solely on an intent to commit a criminal act when
extenuating circumstances justify or excuse the act
and negate moral wrongfulness. Furthermore, the
majority does not even address the question as to
how it can justify holding an insane defendant li-
able for nonintentional conduct when there is no
possibility of moral fault because the defendant is
judged under a reasonable-person standard in cases
involving reckless or negligent conduct.


The shocking consequence of today's ruling is that
the state of Utah may subject persons who act as a
result of insanity, whether temporary or permanent,
whether curable or not, to capital punishment, min-
imum mandatory prison terms, and all other applic-
able criminal sanctions exactly as if the person
were sane. It matters not whether the insanity is
caused by a paranoid schizophrenic *377 delusion,
a degenerative brain disease such as Alzheimer's
disease,FN6 or an unexpected side effect of a pre-
scription medication that gives rise to temporary in-
sanity.FN7


FN6. See Phillip A. Lesco, M.D., Murder-
Suicide in Alzheimer's Disease, 37
J.Am.Geriatrics Soc. 167 (1989).


FN7. Unexpected side effects of prescrip-
tion medications have apparently caused
extraordinarily bizarre behaviors that can
be corrected by a change of medications.
In San Francisco, bite-sized pieces of flesh
were found at the home of an 87-year-old
woman who was being “cannibalized” by
her 61-year-old daughter. The daughter
had been taking the antidepressant Prozac.
Mom, 87, ‘Cannibalized’ by Daughter, Po-
lice Say, Arizona Republic, Nov. 8, 1991,
at A16.


In addition the majority's argument that intent alone
is enough to show moral culpability is simply
wrong. Under current law, intentional crimes com-
mitted by sane persons may be criminal or justifi-
able and noncriminal, depending on the degree of
moral fault. For example, an infant is not criminally
liable for any prohibited act, not even an intentional
killing, for the reason that the infant simply lacks
moral capacity and therefore lacks criminal capa-
city.FN8 An adult who kills intentionally does not
commit a criminal act if he acts in self-defense or in
defense of others.FN9 Likewise, a person's acts,
though intentional and otherwise criminal, are not
criminal if the act is done under duress,FN10 in de-
fense of habitation FN11 or property, FN12 or in
effectuating an arrest.FN13 And from very early
territorial days until 1983, when the present statute
was enacted, an act done by an insane person as a
result of insanity was not criminal. 1888 Utah
Comp. L. §§ 4387, 4388; 1898 Utah R.S. & 1907
Comp.L. §§ 4071, 4072.


FN8. Utah Code Ann. § 76-2-301 states,
“A person is not criminally responsible for
conduct performed before he reaches the
age of fourteen years.”


FN9. Utah Code Ann. § 76-2-402(1) states,
“A person is justified in threatening or us-
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ing force against another when and to the
extent that he reasonably believes that such
force is necessary to defend himself or a
third person....”


FN10. Utah Code Ann. § 76-2-302(1)
states:


A person is not guilty of an offense
when he engaged in the proscribed con-
duct because he was coerced to do so by
the use or threatened imminent use of
unlawful physical force upon him or a
third person, which force or threatened
force a person of reasonable firmness in
his situation would not have resisted.


FN11. Utah Code Ann. § 76-2-405(1)
states, “A person is justified in using force
against another when and to the extent that
he reasonably believes that the force is ne-
cessary to prevent or terminate the other's
unlawful entry into or attack upon his hab-
itation.”


FN12. Utah Code Ann. § 76-2-406
provides, “A person is justified in using
force, other than deadly force, against an-
other when and to the extent that he reas-
onably believes that force is necessary to
prevent or terminate criminal interference
with real or personal property....”


FN13. Utah Code Ann. § 76-2-403
provides, “Any person is justified in using
any force, except deadly force, which he
reasonably believes to be necessary to ef-
fect or to defend himself or another from
bodily harm while making an arrest.”


Moreover, the whole structure of the criminal code
calibrates crimes to varying degrees of moral fault,
as well as to the nature of the act itself. The various
degrees of homicide-aggravated homicide, second
degree murder, manslaughter, and negligent hom-
icide-are based on the degree of moral fault with


which a defendant acts. Thus, an intentional murder
may be (1) capital or aggravated homicide, Utah
Code Ann. § 76-5-202; (2) second degree murder, §
76-5-203(1)(a); (3) manslaughter (extreme emo-
tional disturbance and imperfect legal justification),
§ 76-5-203(1)(b)-(c); or (4) justifiable homicide, §
76-2-402(1), depending on circumstances bearing
on the blameworthiness of the defendant's mind.
Nonintentional killings are also graded according to
the state of mind, or moral fault, with which a de-
fendant acts. Nonintentional killing may be (1)
second degree murder, i.e., a depraved indifference
murder and felony murder, § 76-5-203(1)(c)-(d);
(2) manslaughter (reckless conduct), §
76-5-205(1)(a); (3) negligent homicide, § 76-5-206;
and (4) automobile homicide, § 76-5-207. In short,
the degree of moral blameworthiness, based on a
defendant's state of mind, determines whether a
killing is criminal at all and, if it is, the degree of
the crime and the severity of the *378 punishment.
In large measure, the same is true of other crimes
against persons and crimes against property.


The abolition of the insanity defense and the adop-
tion of the “mens rea model,” as Utah has done,
was rejected by the Congress of the United States.
After a jury found John Hinckley not guilty by reas-
on of insanity of an attempted assassination of Pres-
ident Reagan, the United States Congress undertook
reformation of federal insanity law.FN14 The aboli-
tion approach was proposed and rejected after
lengthy hearings in which numerous legal scholars,
psychiatrists, and others testified, because Congress
“ ‘felt that concerns about the dangers of an insan-
ity defense were overstated and because abolition
would alter that fundamental basis of Anglo-
American criminal law: the existence of moral
culpability as a prerequisite for punishment.’
House Report at 7-8. ” Pohlot, 827 F.2d at 900
(emphasis added).


FN14. It is noteworthy that John Hinckley
was not turned loose by his acquittal but is
still confined because of the mental disease
that the jury found to have caused his
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criminal acts.


Construing the federal Insanity Defense Reform
Act of 1984,FN15 the Court of Appeals for the
Tenth Circuit referred to the history of the insanity
defense and its place in Anglo-American jurispru-
dence:


FN15. The federal insanity defense that
was enacted by Congress is a variation of
the M'Naghten test and is set out in 18
U.S.C. § 17:


(a) Affirmative Defense.-It is an affirmat-
ive defense to a prosecution under any
Federal statute that, at the time of the
commission of the acts constituting the
offense, the defendant, as a result of a
severe mental disease or defect, was un-
able to appreciate the nature and quality
or the wrongfulness of his acts. Mental
disease or defect does not otherwise con-
stitute a defense.


(b) Burden of proof.-The defendant has
the burden of proving the defense of in-
sanity by clear and convincing evidence.


In addition to placing the burden of
proof by clear and convincing evidence
on the defendant, the statute abolishes
the volitional prong of the M'Naghten
defense.


Our criminal justice system punishes those it con-
victs for many reasons, chief among them being
retribution against the criminal, deterrence of fu-
ture crimes, and rehabilitation of the criminal.
See Kelly v. Robinson, 479 U.S. 36, 49, 107 S.Ct.
353, 361, 93 L.Ed.2d 216 (1986). However, we
hold accountable only those who are morally
culpable for their conduct; historically we have
not held “the very crazy” morally accountable for
at least some of their actions. See Peter Arenella,
Convicting the Morally Blameless: Reassessing
the Relationship Between Legal and Moral Ac-


countability, 39 UCLA L.Rev. 1511, 1521
(1992); Stephen J. Morse, Excusing the Crazy:
The Insanity Defense Reconsidered, 58
S.Cal.L.Rev. 777, 781 (1985) [hereinafter
Morse]. In principle, the insanity defense can be
traced back through at least 1,000 years of British
law, and perhaps back as far as Roman, Christian,
and Judaic law....


The point to be gleaned from this discussion is
simple: Whatever the specific formulation of the
defense has been throughout history, it has al-
ways been the case that the law has been loath to
assign criminal responsibility to an actor who
was unable, at the time he or she committed the
crime, to know either what was being done or
that it was wrong. This basic tenet has apparently
been entirely unaffected by advances in medicine
or psychology. See Michael L. Perlin, Unpacking
the Myths: The Symbolism Mythology in Insanity
Defense Jurisprudence, 40 Case W.Res.L.Rev.
599, 658-66 (1990) [hereinafter Perlin]. As the
first Justice Harlan noted nearly one hundred
years ago, while one of the goals of the criminal
justice system is to punish criminals and protect
public safety, some “crimes of the most atrocious
character” must not be the subject of criminal
sanctions if the imposition of such sanctions
would require the courts “to depart from prin-
ciples fundamental in criminal law, and the re-
cognition and enforcement of which are deman-
ded by every consideration of humanity and
justice. ” Davis v. United States, 160 U.S. 469,
493, 16 S.Ct. 353, 360, 40 L.Ed. 499 (1895).


United States v. Denny-Shaffer, 2 F.3d 999, 1012
(1993).


*379 The abolition approach has not been adopted
in any other jurisdiction except Idaho and Montana,
and the schemes in those states are distinguishable
from the Utah scheme. The abolition approach has
also been rejected by the American Bar Association
FN16 and the American Psychiatric
Association.FN17 It was supported by the Americ-
an Medical Association. The majority relies heavily
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on the AMA's deterministic, nonfree-will approach,
which was designed to “correct the myopic focus of
the insanity defense by emphasizing considerations
of mercy and appropriate treatment for all mentally
disordered offenders” (not just insane
offenders).FN18 In short, the AMA holds the stun-
ning view that the law should provide treatment for
all mentally disordered offenders, even though the
disorder is much less severe than insanity and even
though the disorder has no connection to the crim-
inal act. Thus, the notion is that Utah should
“mercifully” impose mental health treatment on all
mentally ill criminals whether the mental illness
has any relation to criminal conduct or not and in-
sane persons should suffer the same penalties for
their acts as sane persons, even death.


FN16. Criminal Justice Mental Health
Standards 260 (first tent. draft (1983)), ad-
apted in 2 Standards for Criminal Justice
ch. 7 (2d ed. 1986 Supp.); ABA Standards,
7-6.1 & commentary, at 336-38.


FN17. American Psychiatric Association
Statement on the Insanity Defense 140
Am.J.Psychiatry 681, 683 (1983).


FN18. AMA Committee Report, Insanity
Defense in Criminal Trials and Limitation
of Psychiatric Testimony, 251 JAMA 2967,
2976 (1984) (emphasis added).


The federal cases the majority refers to do not sup-
port the constitutionality of a statute that abolishes
the insanity defense; they simply deal with the right
of the states to fashion the procedure for proving
the content of the defense and the details of its sub-
stantive content. See Leland v. Oregon, 343 U.S.
790, 72 S.Ct. 1002, 96 L.Ed. 1302 (1952)
(constitutional under Fourteenth Amendment to
place burden of proving insanity beyond a reason-
able doubt on defendant). Not one of the cases cited
deals with the right of the United States or of a state
to abolish the defense of insanity. The majority's re-
liance on random statements made in a few concur-
ring or dissenting opinions of two or three justices


of the United States Supreme Court expressing
doubt about the federal constitutional status of the
insanity defense in cases having nothing to do with
the issue are not based on any analysis of the law
and fall far short of indicating how that Court
would rule were it confronted with the issue. Fur-
thermore, there is substantial federal law that looks
the other way. In all events, a state supreme court
has a duty to assess the issue under its own state
constitution.


The majority relies heavily on the Montana and
Idaho cases, State v. Korell, 213 Mont. 316, 690
P.2d 992, 1000 (1984), and State v. Searcy, 118
Idaho 632, 798 P.2d 914 (1990). They are distin-
guishable. The statutes in Montana and Idaho abol-
ished insanity as an affirmative defense, as does
Utah's, but unlike Utah, those states at least require
an assessment of a defendant's mental culpability as
of the time of the crime for the purpose of imposing
a sentence. Indeed, Korell, which sustained the con-
stitutionality of the Montana statute, indicated that
a full assessment of the defendant's sanity and mor-
al culpability was required before criminal sanc-
tions could be imposed.FN19 Korell, 690 P.2d at
996. The Montana Supreme Court sought to justify
abolishing the insanity defense on the ground that
the Montana legislature had adopted a guilty and
mentally ill verdict which, unlike Utah's, requires
the sentencing court to consider evidence of the de-
fendant's mental condition and “[i]f the court finds
that the defendant at the time of the commission of
the offense suffered from a mental disease or
defect...any mandatory minimum sentence pre-
scribed by law for the offense need not apply.”
Mont.Code Ann. § 46-14-312(2) (emphasis added);
see Korell, 690 P.2d at 996-97. Thus, a defendant's
lack of moral culpability because of mental de-
rangement when the crime was committed may res-
ult in no criminal punishment, although the defend-
ant is still subjected to the stigma and other *380
disabilities of a criminal conviction. Utah provides
no such procedure for assessing a defendant's sanity
at the time of the crime.
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FN19. See also State v. Byers, 261 Mont.
17, 861 P.2d 860 (1993), which held that
understanding right and wrong is not an as-
pect of the required mental state under
Montana law.


The Idaho statutes establish a scheme similar to
Montana's. In upholding Idaho's statute abolishing
the defense, the Idaho Supreme Court referred to
Idaho Code § 19-2523, which “specifically requires
the sentencing court to consider ‘the capacity of the
defendant to appreciate the wrongfulness of his
conduct or to conform his conduct to the require-
ments of the law at the time of the offense charged.’
” State v. Card, 121 Idaho 425, 825 P.2d 1081,
1085 (1991) (emphasis added), cert. denied, 506
U.S. 915, 113 S.Ct. 321, 121 L.Ed.2d 241 (1992).
The Idaho Supreme Court stated that the procedure
for assessing the moral culpability of a mentally ill
offender at the time of the crime in the sentencing
phase “provides the necessary safeguards” to pre-
vent the Idaho scheme from offending constitution-
al principles of due process. Id., 825 P.2d at 1086;
seeIdaho Code Ann. § 19-2523.


Regarding these statutory schemes, the AMA Re-
port noted:


Both the Montana and the Idaho statutes permit
consideration of mental disease or defect as a
factor in mitigation of punishment at the senten-
cing stage of the trial. Moreover, these statutes
authorize the court to order treatment during the
period of confinement or probation specified in
the sentence if it concludes by clear and convin-
cing evidence that the defendant suffers from a
mental disease or defect that renders him unable
“to appreciate the wrongfulness of his conduct or
to conform his conduct to the requirements of
law,” and that treatment is available and needed.
Finally, they provide that mentally ill prisoners
may be transferred to noncorrectional facilities
for such treatment.


AMA Report, at 2975.


Although I do not believe that the Idaho and
Montana schemes pass constitutional muster, there
is nonetheless a difference between the Utah
scheme and the Idaho and Montana schemes that is
significant. The Idaho and Montana statutes require
a defendant's mental illness at the time of the crime
to be taken into account as a mitigating factor in
imposing punishment; Utah's statute does not. Utah
does not require a court at any time to assess a de-
fendant's capacity to appreciate the wrongfulness of
his conduct at the time of the crime. Thus, even
though a defendant is starkly and bizarrely delu-
sional at the time of the crime, that is not a mitigat-
ing factor in imposing sentence, except that in a
capital case a jury might consider that factor in de-
ciding whether to impose a life sentence rather than
the death penalty. Although Utah has a guilty and
mentally ill verdict, that verdict serves a different
purpose than the Idaho and Montana guilty and
mentally ill verdicts do. Utah's guilty and mentally
ill verdict and a plea of guilty and mentally ill re-
quire a determination that the defendant was
“mentally ill” at the time of trial, not at the time of
the crime. Utah Code Ann. §§ 77-16a-103 to -104.
Mental capacity at the time of the crime is not rel-
evant under Utah law. A defendant's lack of moral
culpability at the time of the crime has no effect in
either finding guilt or imposing sentence. In addi-
tion, the Utah statute is concerned only with
“mental illness,” not with insanity.


Utah Code Ann. § 77-16a-104(3) (Supp.1993)
makes explicit that mental condition is immaterial
in sentencing: “If the court finds by clear and con-
vincing evidence that the defendant is currently
mentally ill, it shall impose any sentence that could
be imposed under law upon a defendant who is not
mentally ill and who is convicted of the same of-
fense.” (Emphasis added.) “[U]nder the Utah statute
... ‘guilty and mentally ill’ focuses on the defend-
ant's state of mind at the time of sentencing, re-
gardless of his state of mind at the time of the
crime” and has no necessary causal relationship to
the defendant's unlawful act and no bearing on the
defendant's blameworthiness. State v. Young, 853
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P.2d 327, 384 (Utah 1993) (quoting Utah Legislat-
ive Survey-1983,1984 Utah L.Rev. 115). See also
State v. DePlonty, 749 P.2d 621, 627 (Utah 1987),
which stated “that committing a defendant who is
guilty and mentally ill to the state mental *381 hos-
pital” does not affect the length of the defendant's
sentence, even though the defendant may have re-
turned to normality. Mental illness is relevant only
to whether the defendant should be given therapy
for a maximum period of eighteen months or until
he has reached the maximum benefit from the ther-
apy. Thereafter, the defendant must serve out his
prison sentence as any other defendant convicted of
the same offense, regardless of whether he was cap-
able of understanding the nature of his conduct at
the time of the offense. SeeUtah Code Ann. §
77-16a-202(1)(a), (b); Utah Code Ann. §
77-16a-203.


In short, only in Utah is a defendant's insanity or
moral nonresponsibility immaterial as to guilt and
the sentence imposed, except that a sentencer may
consider the defendant's insanity in the penalty
phase of a capital case. No other common law juris-
diction has permitted the total elimination of insan-
ity as a factor to be considered in criminal cases; no
other court has ever held such a scheme constitu-
tional. In Utah alone is a defendant's mental illness
or insanity at the time of the crime neither an ex-
culpating factor at the guilt phase nor even a mitig-
ating factor at sentencing.


As science provides greater and greater knowledge
as to how the brain functions, the issue at hand be-
comes all the more important. Increasingly, the
causes of insanity are being identified. Clearly, in-
sanity can be caused by loss of cognitive functions
and volitional controls in various ways that are not
delusional psychoses. For example, neurological
degeneration and other types of impairment of the
brain can present significant issues of moral culp-
ability and legal insanity. Criminal acts can be
caused by unexpected side effects of prescription
drugs and by the aggressive and sometimes violent
or kleptomaniac propensities of Alzheimer's pa-


tients that might well result in the imprisonment un-
der the Utah scheme of persons whom everyone
would agree are not morally blameworthy and
whose imprisonment could only be cruel, if not bar-
baric.FN20


FN20. Alzheimer's disease inflicts 1.5 mil-
lion Americans. Alzheimer's Disease and
Related Disorders Assoc., Inc.,
Alzheimer's (1989). It is a dementing ill-
ness that causes cognitive dysfunction such
as memory loss, loss of motor control, and
systematized delusions and hallucinations,
as well as behavioral disorders such as
physical aggression, sleeplessness, in-
creased confusion, and kleptomania. See
generally J. Pierre Loebel & Adrian
Leibovici, The Management of Other Psy-
chiatric States: Hallucinations, Delusions,
and Other Disturbances, 78 Med.Clinics of
N.Am. 841 (1994) [hereinafter Loebel &
Leibovici]; Linda Teri et al., Behavioral
Disturbance, Cognitive Dysfunction, and
Functional Skill: Prevalence and Relation-
ship in Alzheimer's Disease, 37
J.Am.Geriatrics Soc. 109 (1989)
[hereinafter Teri]. Behavioral aberrations
are often manifestations of a loss of normal
inhibitions.


“The behavio[r]al abnormality common
to the aggressive manifestations in
Alzheimer's may be described as an ex-
aggerated impulsiveness ... that is, a de-
ficit of the normal process by which the
likely consequences of an action are con-
tinuously monitored and those judged to
be unaccepted are inhibited.” V.R.
Pickles, Neurosteroids and Aggressive
Behavior in Alzheimer's Disease, 42
Med.Hypotheses 243, 243 (1994). The
immediate cause of this disinhibition is
unknown but may be found in a hormon-
al imbalance in the cerebral cortex. Id. at
244.
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Alzheimer's sufferers commonly mani-
fest disinhibition in violence toward self
or others, kleptomania, preoccupation
with bodily functions, and exposing
themselves to others. Loebel &
Leibovici, at 842; Neil Kahn & Alan
Stoudemire, Behavioral and Pharmaco-
logic Management of Patients with
Alzheimer's Disease, 79 J.Med.Assoc. of
Georgia 287, 291 (1990). The behavioral
disorders are not associated with the
overall level of cognitive degeneration,
at least in the mild and moderate stages
of the disease. Teri, at 112-14; Loebel &
Leibovici, at 841. Thus, an Alzheimer's
patient may possess the required mental
state to commit a crime but not be able
to exercise the necessary judgment or
discretion to be responsible for his ac-
tions.


For example, Judge John M. Wajert, 51,
stepped down from the bench after eight
years as a Pennsylvania judge. Two
years later, he was arrested for embezz-
ling $125,000 from clients. It was found
that the former judge was suffering from
Alzheimer's. He wore rumpled clothes,
and he no longer shaved. During the sev-
en-day trial, he slumped in a chair and
stared vacantly at the floor. His defense
counsel claimed that Wajert was unable
to assist in his own defense, that
Alzheimer's so impaired his client that
the only thing the former judge could
understand was that he needed money
and so he took it, and that he was not
able to exercise any kind of rational
judgment. Wajert did not know of his
degenerated condition, although his wife
said: “He has been told repeatedly (about
his affliction), and he doesn't remember.
Why he said just the other day ‘What do
you suppose is the matter with me?’ ” A
Mind Undermined, When Did a Chesco


Judge Accused of Embezzlement Become
Ill?, Philadelphia Inquirer, April 4, 1983,
at B01. Because the judge knew that he
was taking money, that knowledge was
sufficient under Utah law to convict him
of a crime, even though he lacked the
mental capacity to understand the nature
and consequences of his acts. His disin-
hibited urge to take the money was not
unlike that of a child who grabs candy at
the store without paying.


In addition, some form of aggression oc-
curs in the course of illness in a signific-
ant number of demented patients. Loebel
& Leibovici, at 846. Although medical
research is finding physical explanations
for this behavior, Loebel & Leibovici, at
844, such an affliction can have serious
legal consequences. It is reported that
when John Allen Borden was arrested on
a murder charge, the Kansas City police
did not question him about his guilt or
innocence because no investigator
thought he could understand. They knew
that Borden probably would not remem-
ber the beating death of a fellow resident
at a nursing home, whether he was the
killer, or even what their questions were.
Borden, 84, suffered from Alzheimer's.
Alzheimer's Victim Held in Slaying, Kan-
sas City Star, May 19, 1988, at 3. Even
when their cognitive abilities are only
mildly impaired, the moral judgment of
such persons can be devastated.


Imprisonment imposed on such persons
as Alzheimer's sufferers would certainly
be barbaric and cruel. Criminal punish-
ment cannot help these people and
serves no legitimate penal purpose, yet,
under Utah law, such persons would be
subject to imprisonment and all other
criminal sanctions.


Three state supreme courts have squarely held stat-
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utes unconstitutional that sought to preclude a de-
fendant from asserting a defense of insanity to a
criminal charge at trial. In State v. Lange, 168 La.
958, 123 So. 639, 641-42 (1929), the Louisiana Su-
preme Court held that a statute which precluded a
court from considering the insanity of a defendant
violated that state's constitutional due process and
right to jury trial provisions.


*382 Sinclair v. State, 161 Miss. 142, 132 So. 581,
582 (1931) (per curiam), held unconstitutional a
state statute that abolished the affirmative defense
of insanity in murder trials on the ground that the
statute violated the state constitutional cruel and
unusual punishment and due process provisions.
Reviewing the legal history of the insanity defense
in Anglo-American law, the Mississippi Supreme
Court stated:


[I]t is certainly shocking and inhuman to punish a
person for an act when he does not have the ca-
pacity to know the act or to judge of its con-
sequences. This has been the law throughout the
history of this state, and the history of the English
nation prior to the American Revolution. In other
words, it has been the long-settled conviction of
the people through every age of which we have
any knowledge of the English thought and senti-
ment. All civilized nations have recognized that it
was futile and useless to undertake to punish a
person who is non compos mentis for any act
either to restrain such person from committing
another act of the same or similar kind, or to
make him feel that respect for the law and for hu-
man society and welfare that a sane person
should feel.


132 So. at 584 (Ethridge, J., lead opinion)
(emphasis added). The court referred to the univer-
sality of the insanity defense and quoted Smoot on
Insanity:
“Insanity is considered, in the jurisprudence of all


civilized nations, to be a defense against punish-
ment for crime.... Animus involves an exercise of
reasoning powers, in which the result of the crim-
inal act is recognized as being contrary to the


rules of law and justice.... So closely has the idea
of insanity as a defense to crime been woven into
the criminal jurisprudence of English speaking
countries that it has become part of the funda-
mental laws thereof, to the extent that a statute
which attempts to deprive a defendant of the right
to plead it will be unconstitutional and void.”


Id. at 584 (emphasis added) (quoting Smoot on In-
sanity, at 372).


The Washington Supreme Court in State v. Stras-
burg, 60 Wash. 106, 110 P. 1020, 1021 (1910), also
held unconstitutional a statute banning evidence
that a defendant was unable “by reason of his insan-
ity, idiocy or imbecility, to comprehend the nature
and quality of the act committed, or to understand
that it was wrong.” The court stated, *383 “[I]t
seems too elementary to call for citation of author-
ities to show that the general rule is now and has
been for centuries, at least in all common-law
countries, that ‘there can be no crime without a
criminal intent.’ ” 110 P. at 1024 (emphasis added)
(quoting State v. Constatine, 43 Wash. 102, 86 P.
384, 384 (1906)). The court rejected the argument
that the science of criminology had renounced the
proposition of free will and held that the statute vi-
olated the state's constitutional clauses guaranteeing
due process of law and the right to a trial by jury in
criminal cases. 110 P. at 1025. In a concurring
opinion, Chief Justice Rudkin stated, “For the first
time in history, so far as we are advised, the Legis-
lature of a civilized state has attempted to place the
idiot, who hath no understanding from his nativity,
the imbecile and the insane, who have lost their un-
derstanding through disease or mental decay, and
the sane man, in the full possession of all his men-
tal faculties, on an equal footing before the crimin-
al law.” Id. at 1025-26 (Rudkin, C.J., concurring);
see also State v. White, 60 Wash.2d 551, 374 P.2d
942, 965 (1962) (en banc) (stating that legislature's
attempt to abolish insanity defense is unconstitu-
tional), cert. denied, 375 U.S. 883, 84 S.Ct. 154, 11
L.Ed.2d 113 (1963).


In addition the California Supreme Court has re-
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cently held that a California statute dealing with the
insanity defense had to be construed to provide for
exculpation of one not morally responsible for his
acts because it is “fundamental to our system of jur-
isprudence that a person cannot be convicted for
acts performed while insane.” People v. Skinner, 39
Cal.3d 765, 217 Cal.Rptr. 685, 688, 704 P.2d 752,
755 (1985). The court stated:


Because mens rea or wrongful intent is a funda-
mental aspect of criminal law, the suggestion that
a defendant whose mental illness results in inabil-
ity to appreciate that his act is wrongful could be
punished by death or imprisonment raises serious
questions of constitutional dimension under both
the due process and cruel and unusual punish-
ment provisions of the Constitution.


217 Cal.Rptr. at 690, 704 P.2d at 757; see also
State v. Joyner, 225 Conn. 450, 625 A.2d 791,
800-01 (1993); State v. Korell, 213 Mont. 316, 690
P.2d 992, 998-99 (1984).


The majority asserts that Lange, Sinclair, and
Strasburg are distinguishable because the statutes
in those cases barred all evidence of insanity,
whereas the Utah statute permits evidence of insan-
ity insofar as it negates the required mental state in
intent cases. That apparent difference is simply not
a distinction. The evidence the statutes barred in
those cases went to the affirmative defense of in-
sanity. Here, if the State proves the prima facie ele-
ments of a crime, the defendant is also barred from
asserting the affirmative defense of insanity?
Lange, Sinclair, and Strasburg squarely hold that
legislatures are prohibited under the due process
clauses of state and federal constitutions from abol-
ishing that defense. Skinner is to the same effect.
Those cases stand squarely against the majority.


In sum, for centuries the concept of moral blame-
worthiness has been the foundation of the criminal
law and that concept is equally essential to the law's
legitimacy and its moral authority in a free society
today. The criminal law represents the conscience
of society. In declaring what is unlawful, it also de-


clares what society deems to be morally abhorrent.
If the criminal law does not serve that purpose but
is used only as an instrument of social control not
based on moral values, society's sense of right and
wrong will surely dissipate even further, and the
criminal law will eventually earn the scorn and dis-
gust of society.


The concept of criminal responsibility based on
moral blameworthiness is indispensable to the fair
and just treatment of persons whose cognitive or
neurological impairments render them unable to
perceive and react to the real world as normal
people. Punishing those who suffer from such
impairments serves none of the recognized penal
objectives. Society has ample means other than the
criminal law for protecting itself from those whose
insanity makes them dangerous. Although the
definition of insanity *384 has varied over the cen-
turies, the core principle that a civilized society
does not punish insane people has not. That prin-
ciple is one of those essential principles of funda-
mental fairness without which a “fair and en-
lightened system of justice would be impossible.”
Palko v. Connecticut, 302 U.S. 319, 325, 58 S.Ct.
149, 152, 82 L.Ed. 288 (1937), overruled on unre-
lated part, Benton v. Maryland, 395 U.S. 784, 795,
89 S.Ct. 2056, 2063, 23 L.Ed.2d 707 (1969).


I submit that § 76-2-305 is unconstitutional under
the due process clauses of article I, section 7 of the
Utah Declaration of Rights and the Fourteenth
Amendment of the United States Constitution.FN21


FN21. There are in the law a few excep-
tions to the requirement that the criminal
law should be based on moral culpability.
Strict liability is imposed, for example, for
regulatory-type crimes designed to ensure
compliance with malum prohibitum of-
fenses used to enforce various kinds of
regulations. See, e.g., United States v.
Goodell, 990 F.2d 497 (9th Cir.1993)
(public safety); Levas & Levas v. Village
of Antioch, 684 F.2d 446 (7th Cir.1982)
(drug paraphernalia ordinance); Watson
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Seafood & Poultry Co. v. George W.
Thomas, Inc., 289 N.C. 7, 220 S.E.2d 536,
542 (1975) (traffic violations) (court re-
fused to extend strict liability “to any
crime involving moral delinquency”). The
position that the due process clause re-
quires a mens rea that includes an element
of fault does not apply to the exception
that has been made for regulatory-type
criminal offenses. See, e.g., United States
v. Dotterweich, 320 U.S. 277, 281, 64
S.Ct. 134, 136, 88 L.Ed. 48 (1943)
(awareness of wrongdoing not necessary
for conviction of violation of Federal
Food, Drug & Cosmetics Act); see also
LaFave & Scott, Criminal Law § 3.8(b) (
2d ed. 1986). These crimes are usually
punishable by fines.


IV. EQUAL PROTECTION OF THE LAW


Under article I, section 24 of the Utah Constitution,
the uniform operation of the laws provision, simil-
arly situated persons must be treated similarly and
dissimilarly situated persons must be treated dis-
similarly. Malan v. Lewis, 693 P.2d 661, 670 (Utah
1984); see also Lee v. Gaufin, 867 P.2d 572 (Utah
1993); Greenwood v. City of North Salt Lake, 817
P.2d 816, 820 (Utah 1991). In addition, the discrim-
ination must substantially further a legitimate legis-
lative purpose.


Under § 76-2-305, a defendant-no matter how in-
sane, no matter how retarded, no matter how blame-
less from every moral or ethical point of view-is
treated for guilt and punishment purposes as a hu-
man being with a brain that functions so that he
knows and understands the real world and so that
cognitive and volitional capacities permit him to re-
act to the world as normal human beings react.
Clearly, § 76-2-305 treats the sane and the insane as
if they were similarly situated. The statute also dis-
criminates among the insane on the basis of the
content of their delusions. That discrimination is
patently irrational and invidious. It serves no ra-


tional purpose. It has no rational connection to the
protection of the public, which historically has been
accomplished by civil confinement.


The majority argues that the discrimination is reas-
onable on the ground that the intent to do an act is
sufficient to demonstrate moral culpability. The
majority refers to an insane person who kills anoth-
er by strangulation while thinking that he is only
squeezing a grapefruit as an example that illustrates
the rationality of the discrimination.FN22 The ma-
jority's argument is that if a person strangles anoth-
er, thinking that he is simply squeezing a grapefruit,
the perpetrator is not morally culpable because he
did not intend to kill another person. But if a de-
fendant*385 kills another who he actually believes
is trying to kill him because of a paranoid schizo-
phrenic delusion, the defendant is morally and
criminally culpable because he intended to kill a
person, even though a sane person may kill in self-
defense and not be guilty of a crime. The majority
asserts that the Legislature could, with reason, have
concluded that one who intends to kill a person in a
delusional belief of self-defense is more culpable
than one who strangles another in the delusional be-
lief that he is merely squeezing a grapefruit.


FN22. In rejecting the argument that the
mens rea, or abolition, model of insanity
unconstitutionally discriminates against the
criminally insane solely on the basis of the
content of their delusions, the majority
states:


Defendants argue that Utah's mens rea
model illegally differentiates between
mentally ill defendants solely on the
content of their delusions. One insane
defendant may kill under the severe de-
lusion that he is killing something that is
not human. Another may kill under a de-
lusion that he is being attacked and that
his actions are justified as self-defense.
The first is found not guilty by reason of
insanity under the mens rea model, while
the second may be convicted. According
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to defendants, each is equally mentally
ill, but they are treated differently be-
cause some “clinically indistinguishable
delusional system” causes them to have
different hallucinations.


We find that there is a reasonable basis
for this difference and that the mens rea
model is not arbitrary and capricious.


The majority opinion asserts that “the le-
gislature has drawn a line between those
who do not comprehend that they are
taking a human life and those who do.”


The distinction is vacuous. It is capricious and ar-
bitrary to make criminal culpability depend on the
content of a delusion. Both persons are delusional,
and if one were to judge both persons on the basis
of their delusions and the criminal law as applied in
the context of their delusions, neither would be
guilty of a crime. Furthermore, a person who is so
seriously deranged as to believe that he is squeez-
ing a grapefruit or some inanimate object or anim-
ate object other than a human being when he
strangles another is at least as dangerous to society
as one who kills in the delusional belief that he is
acting in self-defense. To acquit the first and find
the second guilty of intentional killing and subject
him to the same punishment as a sane person is ir-
rational and invidiously discriminatory.


The statutory discrimination between sane persons
and insane persons is also irrational. The defense of
self-defense is a complete legal and moral justifica-
tion for a sane person who kills another, even
though the killing is intentional. That defense rests
on the deeply rooted human instinct for self-
preservation. Yet an insane person who acts under a
compelling delusion that another is about to take
his life and who, within the terms of the delusion,
reasonably kills in self-defense, is punishable for
intentional murder, even though the driving instinct
that motivates the act is exactly the same as for a
sane person. In that case, the law imposes criminal
punishment simply for being insane, not for the act.


That is not only a denial of equal protection, but
also the infliction of cruel and unusual punishment
in violation of the Eighth Amendment. Robinson v.
California, 370 U.S. 660, 667, 82 S.Ct. 1417, 1421,
8 L.Ed.2d 758 (1962) (it is cruel and unusual to
punish one for an unavoidable status or condition,
such as a sickness).


Furthermore, children under the age of fourteen are
not subject to criminal sanctions at all. Historically,
children under the age of seven and children
between the ages of seven and fourteen who were
not able to discern between right and wrong, and
insane persons were held to lack criminal capacity
for essentially similar reasons. A four-year-old who
points a loaded gun, pulls the trigger, and kills an-
other is not criminally punished because the law
presumes that a child does not understand the
nature or wrongfulness of the act due to his mental
immaturity or incapacity. However, an insane per-
son who suffers from the same inability to under-
stand either the nature or the wrongfulness of his
act is subject to punishment under § 76-2-305, not
for culpable conduct, but for being insane, that is,
for engaging in conduct he would not have engaged
in but for his insanity.


The statutory discrimination between the insane
and those who are not and between insane persons
is invidious. In addition, the discriminations serve
no legitimate purpose.


V. CRUEL AND UNUSUAL PUNISHMENT


The majority does not address the constitutional
claim that abolition of the insanity defense violates
the cruel and unusual punishment clause. It asserts
that the issue is not ripe for decision because no tri-
al has taken place. Nevertheless, the majority ad-
dresses and decides the facial attack on the statute
based on the due process and equal protection
claims solely on the ground that defendants have
been charged with felonies and have filed affidavits
indicating an intent to assert insanity as a defense.
The claim that the statute also offends the cruel and
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unusual punishment clauses of the Utah and United
States Constitutions stands on exactly the same
footing as the due process and *386 equal protec-
tion claims that the Court has decided. It is both in-
consistent and unjustified for the Court to refuse to
decide the cruel and unusual punishment attack on
the statute.


I submit that punishing a person for an act commit-
ted as the result of insanity is a gratuitous infliction
of pain. It advances none of the objectives of the
criminal law. It is the infliction of pain for an irra-
tional reason and is cruel and unusual. The inflic-
tion of uncivilized and inhumane punishments is
prohibited by the Eighth Amendment's cruel and
unusual punishment provision. Furman v. Georgia,
408 U.S. 238, 268, 92 S.Ct. 2726, 2741, 33 L.Ed.2d
346 (1972) (Brennan, J., concurring); Trop v.
Dulles, 356 U.S. 86, 99, 78 S.Ct. 590, 597, 2
L.Ed.2d 630 (1958). The Legislature's broad power
to punish must be exercised within the limits of civ-
ilized standards. Trop, 356 U.S. at 100, 78 S.Ct. at
598. Punishment cannot be inflicted on the basis of
a physical or mental condition of a person. Robin-
son, 370 U.S. at 667, 82 S.Ct. at 1421; see Lambert
v. California, 355 U.S. 225, 78 S.Ct. 240, 2 L.Ed.2d
228 (1957); Sinclair v. State, 161 Miss. 142, 132
So. 581, 585-86 (1931). Criminal punishments must
have some rough proportionality to the nature of
the crime. Solem v. Helm, 463 U.S. 277, 285-90,
103 S.Ct. 3001, 3007-10, 77 L.Ed.2d 637 (1983).
“Although the determination that a severe punish-
ment is excessive may be grounded in a judgment
that it is disproportionate to the crime, the more
significant basis is that the punishment serves no
penal purpose more effectively than a less severe
punishment.” Furman, 408 U.S. at 280, 92 S.Ct. at
2747 (Brennan, J., concurring) (footnote omitted).


The term “cruel and unusual punishment” takes
meaning from what was considered to be cruel and
unusual at the time the Bill of Rights was adopted.
Ford v. Wainwright, 477 U.S. 399, 405, 106 S.Ct.
2595, 2599, 91 L.Ed.2d 335 (1986). The United
States Supreme Court has stated, “It was well


settled at common law that ... ‘lunatics' were not
subject to punishment for criminal acts committed
under [that] incapacit[y].” Penry v. Lynaugh, 492
U.S. 302, 331, 109 S.Ct. 2934, 2953, 106 L.Ed.2d
256 (1989). Before the adoption of the United
States Constitution, Sir Edward Coke noted that be-
cause punishing the mentally irresponsible serves
no purpose, it is cruel and unusual. He stated,
“[T]he execution of an offender is for example, ut
poena ad paucos ad omnes perveniat (that the pun-
ishment may reach the few, but the fear of it affect
all); but so it is not when a madman is executed;
but should be a miserable spectacle, both against
law, and of extreme inhumanity and cruelty, and
can be no example to others.” Quoted in Sinclair,
132 So. at 583-84 (Ethridge, J., lead opinion); see
also LaFave & Scott, § 4.1(b)-(c), at 306. Black-
stone, also before the adoption of the Constitution,
took the same position. Justice William O. Douglas,
in a concurring opinion in Robinson, wrote:


The Eighth Amendment expresses the revulsion of
civilized man against barbarous acts-the “cry of
horror” against man's inhumanity to his fellow
man....


By the time of Coke, enlightenment was coming
as respects the insane. Coke said that the execu-
tion of a madman “should be a miserable spec-
tacle, both against law, and of extreme inhuman-
ity and cruelty, and can be no example to others.”
6 Coke's Third Inst. (4th ed. 1797, p. 6). Black-
stone endorsed this view of Coke. 4 Commentar-
ies (Lewis ed. 1897), p. 25.


Robinson, 370 U.S. at 676, 82 S.Ct. at 1425
(Douglas, J., concurring). Lord Hale wrote that
punishing the insane was inhumane:
[I]t is very difficult to define the invisible line that


divides perfect and partial insanity; but it must
rest upon circumstances duly to be weighed and
considered both by the judge and jury, lest on the
one side there be a kind of inhumanity towards
the defects of human nature.


1 Russell On Crimes 9 (1865). The proposition that
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punishment of the insane is a “kind of inhumanity
towards the defects of human nature” is as true
today as it was on the day the concept was first em-
braced hundreds of years ago. “ ‘Obviously an in-
sane person accused of crime would be inhumanely
dealt with if his insanity were considered merely to
reduce the degree of his crime or the
punishment*387 therefor.’ ” People v. Skinner, 39
Cal.3d 765, 217 Cal.Rptr. 685, 691, 704 P.2d 752,
758 (1985) (quoting People v. Coleman, 20 Cal.2d
399, 407, 126 P.2d 349 (1942)).


Punishing the insane serves no legitimate penal pur-
pose. Imposing retribution on insane persons is
nothing more than a blind, atavistic vengeance. The
insanity defense evolved to shield mentally nonre-
sponsible persons from retribution precisely be-
cause they could not be blamed for what they had
done. Sinclair, 132 So. at 584; LaFave & Scott, §
4.1(c), at 307. Furthermore, punishing the insane
does not deter others from criminal conduct:


“Nothing can more strongly illustrate the popular
ignorance respecting insanity than the proposi-
tion, equally objectionable in its humanity and its
logic, that the insane should be punished for
criminal acts, in order to deter other insane per-
sons from doing the same thing.”


Robinson, 370 U.S. at 668, 82 S.Ct. at 1421
(Douglas, J., concurring) (quoting Treatise on the
Medical Jurisprudence of Insanity 56 (5th ed.
1871)).


In a day when society is supposedly more en-
lightened and should be more sensitive to moral
values and standards in the conduct of human af-
fairs, it is ironic that the law should incorporate a
policy of vengeance against those who cannot help
their antisocial acts. It is even more ironic that this
Court would find such a policy constitutional. I
submit that abolition of the insanity defense is un-
constitutional because it constitutes cruel and un-
usual punishment under both the United States and
Utah Constitutions.


CONCLUSION


I would hold Utah Code Ann. § 76-2-305 unconsti-
tutional and reinstate the prior statute governing in-
sanity in criminal cases until the Legislature de-
cides to modify that standard.


I also concur in Justice DURHAM's dissenting
opinion.


DURHAM, J., concurs in the dissenting opinion of
STEWART, Associate C.J.
DURHAM, Justice, dissenting:
I respectfully dissent. The legislature, in abolishing
the defense of insanity, has departed so far from
fundamental and traditional notions of blamewor-
thiness in the criminal law as to violate the prohibi-
tion against cruel and unusual punishment and the
guarantee of due process of law contained in article
I of the Utah Constitution.


In a thoughtful and lengthy article published in the
Utah Law Review, Professor Martin Gardner re-
viewed the historical development of the concept of
mens rea. The first paragraph of the article points
out:


Early in the English legal tradition, the idea arose
that criminal liability entails some mental activity
on the part of the offender relating to the pro-
scribed conduct. By the time of Coke, the maxim
“actus non facit reum nisi mens sit rea ” (an act
does not make one guilty unless his mind is
guilty) had become well ingrained in the common
law, and it remains a central precept of Anglo-
American criminal law today.


Martin R. Gardner, The Mens Rea Enigma: Obser-
vations on the Role of Motive in the Criminal Law
Past and Present, 1993 Utah L.Rev. 635, 636
(footnotes omitted).


The article goes on to document the ambiguity that
surrounds the meaning and role of mens rea in the
criminal law, articulating the problem in a helpful
way for our purposes:
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[M]any puzzles have become clearer in light of the
idea that mens rea is an ambiguous notion, some-
times used merely to describe the mental state
which is required by the definition of a given
crime, while at other times employed to express
the principle that only the morally culpable are
justifiably punished.


Id. at 639 (emphasis added) (footnotes omitted).
The thesis is that the concept of mens rea evolved
in the criminal law within two traditions. Origin-
ally, the focus of the law was on the notion of “evil
motive,” and criminal liability was not possible
without affirmative proof. Under this view, certain
defenses (such as duress and insanity) actually neg-
ated the general mens rea required for criminal*388
liability, regardless of the nature of the specific
crime.
The modern practice, on the other hand, largely


abandons the evil motive tradition at the offense
definition level by defining the mens rea required
for each crime descriptively in terms of particular
states of mind. Most jurisdictions generally retain
insanity, and duress as defenses. Proof of these
defenses affords excuses, while theoretically
leaving unchallenged the state's proof of the spe-
cific state of mind required as the mens rea ele-
ment of the crime. Thus, current law embraces
two levels of mens rea : One level requires proof
of a specific state of mind; the other level affords
excuses in certain situations, even though offend-
ers act with the specific state of mind required for
the crime, but either lack, or lack the capacity to
form, the evil motive essential for moral blame.


Id. at 694-95 (emphasis added) (footnotes omitted).


Utah, in adopting the approach of the Model Penal
Code, follows the modern practice of defining all
crimes with mens rea elements, themselves in turn
specifically described in terms of particular states
of mind. What the legislature has attempted in sec-
tion 76-2-305 is to eliminate from the criminal law
a significant element of the doctrine of excuse-the
notion that a total lack of moral culpability
(because of insanity) properly prevents criminal


punishment. If the legislature has the power to
eliminate blameworthiness as a prerequisite for
punishment in the context of insane persons, it may
also abolish self-defense, mistake, duress, and in-
fancy as excuses in the criminal law. It could, in
fact, totally eliminate the concept of excuse as an
element of criminal liability, thereby abandoning
centuries of commitment in the western law tradi-
tion to the notions of “just deserts,” proportionality,
and fundamental fairness, a result that I doubt the
majority could tolerate in constitutional terms. I am
convinced that these notions have become irretriev-
ably embedded in our understanding of due process
and that article I, section 7 of the Utah Constitution
precludes abandoning them. Furthermore, permit-
ting the imposition of criminal sanctions, including
the death penalty, on persons who cannot be con-
sidered morally culpable or deserving of blame for
their acts constitutes “cruel and unusual punish-
ment” within the meaning of article I, section 9 of
the Utah Constitution.FN1


FN1. This perception is a long-standing
one in Utah law. In State v. Brown, 36
Utah 46, 57, 102 P. 641, 645 (1909), this
court said:


The true test is whether the defendant at
the time of the commission of the of-
fense, had the mental capacity to know
that in doing the act he was doing
wrong.


Id. The court also quoted with approval
the following language from the Neb-
raska Supreme Court:


“[W]here an individual lacks the mental
capacity to distinguish right from wrong,
in reference to the particular act com-
plained of, the law will not hold him re-
sponsible.”


Id. (quoting Hawe v. State, 11 Neb. 537,
538, 10 N.W. 452, 453 (1881)). The
court announced, in the context of this
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understanding of the meaning of insan-
ity, that “[a]n insane person cannot leg-
ally be guilty of criminal intent.” Brown,
36 Utah at 58, 102 P. at 645.


Because this case is being decided in virtually ab-
stract terms, it is important to keep in mind exactly
what the statute in question permits. The majority
opinion accurately points out that


if A kills B, thinking that he is merely squeezing a
grapefruit, A does not have the requisite mens rea
for murder and would be acquitted.... However if
A kills B, thinking that B is an enemy soldier [or
the devil, a Martian, or an evil spirit bent on de-
struction] and that the killing is justified ..., then
A has the requisite mens rea for murder and
could be convicted under the new law but not un-
der the prior law, because he knowingly and in-
tentionally took another's life.


Thus, only the nature of an insane person's delu-
sional system distinguishes those we may punish
from those we may not-someone who thinks that
human beings are pieces of fruit is not morally
blameworthy, but someone who thinks that they are
devils, ghosts, spirits, or destructive enemies is.
The distinction is irrational and has no theoretical
legitimacy. It cannot be justified on any of the un-
derlying bases of our criminal jurisprudence.


The traditional justifications for punishment in the
criminal law include retribution, *389 incapacita-
tion, deterrence, and rehabilitation.FN2 Retribution
coincides with the theory of just deserts and incor-
porates the fundamental notion that wrongdoers
should deserve the penal consequences of their acts.
But a person incapable of forming the general mens
rea to do wrong cannot be said to deserve to be
blamed:


FN2. See, for example, Robert A. Pugsley,
Retributivism: A Just Basis for Criminal
Sentences,7 Hofstra L.Rev. 379 (1979):


There are four commonly accepted goals


of criminal punishment: Retribution, de-
terrence, rehabilitation, and incapacita-
tion/isolation. However, only retributiv-
ism contains a valid philosophical
premise upon which a coherent, organ-
ized system of just punishment can be
built. It is the sole penal rationale con-
cerned exclusively with doing justice. A
retributive punishment scheme is not in-
herently incompatible with other enu-
merated penal goals. Indeed, any incid-
ental deterrent, rehabilitative, or prevent-
ive effects which result from just punish-
ment are certainly welcome. However,
these additional social-utilitarian goals
cannot morally justify the imposition of
criminal sanctions.


Id. at 381 (footnotes omitted).


[S]ome mentally disordered persons can be treated
justly only by a criminal system that has a de-
fense of insanity. A person who kills because of a
delusional belief that to do so will produce peace
on earth, kills intentionally and probably premed-
itatedly and has no defense but insanity to a
murder charge. Nevertheless, the killing is funda-
mentally irrational; the person is apparently in-
capable of behaving rationally in the context in
which the delusion operates. A person who kills
because of the delusional belief that it is neces-
sary to do so to save one's own life kills inten-
tionally and will not succeed with the defense of
self-defense. That person may be guilty only of
negligent or reckless homicide, but such a verdict
is not responsive to the moral character of the
killing. Such a person is not properly viewed as a
negligent or reckless killer who should be con-
victed of a risk-creation type of homicide, but is
rather a crazy actor who ought to be excused. The
immorality of convicting such persons of some
degree of homicide can be avoided only by an in-
sanity defense....


Stephen J. Morse, Excusing the Crazy: The Insanity
Defense Reconsidered, 58 So.Cal.L.Rev. 777,


895 P.2d 359 Page 37
895 P.2d 359
(Cite as: 895 P.2d 359)


© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works.



http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=660&FindType=Y&ReferencePositionType=S&SerialNum=1909016436&ReferencePosition=645

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=660&FindType=Y&ReferencePositionType=S&SerialNum=1909016436&ReferencePosition=645

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=660&FindType=Y&ReferencePositionType=S&SerialNum=1909016436&ReferencePosition=645

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1228&FindType=Y&ReferencePositionType=S&SerialNum=0103374858&ReferencePosition=802

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1228&FindType=Y&ReferencePositionType=S&SerialNum=0103374858&ReferencePosition=802





802 (1985) (emphasis added) [hereinafter Morse].


Likewise, with respect to notions of incapacitation
and deterrence, there is no rational basis for distin-
guishing between delusions; the person who
strangles or shoots what he believes is a piece of
fruit is no less dangerous to his (actually human)
victim than one who kills to bring about world
peace. Nor is either killer capable of being deterred
by the availability of punishment. Finally, neither
type of killer is inherently more amenable to rehab-
ilitative efforts than the other. The killer who kills
for peace may be equally or more susceptible to
treatment than the “grapefruit killer,” depending on
the source and cause of their respective delusions.
Thus, no moral or jurisprudential basis remains for
punishing one type of insane person but not the oth-
er.


The majority opinion relies on the endorsement of
section 76-2-305's approach by “credible branches
in the scientific and medical fields,” citing the posi-
tion of the American Medical Association in a 1984
report. I submit that the analysis contained in the
AMA report is basically wrong. As one comment-
ary points out, “[T]he AMA believes that the insan-
ity defense confuses moral and legal concepts with
medical concepts, but it is the AMA analysis that is
guilty of this confusion.” Morse, at 791. The com-
mentary explains:


The AMA correctly notes that free will cannot be
explained in medical terms or identified medic-
ally, but this is entirely beside the point. Medical
models cannot provide a “reliable measure of re-
sponsibility” because they are not meant to do so.
The AMA errs by claiming that free will is the
basis for responsibility and that mental disorder
is somehow necessarily the antithesis of free will.
Free will is not the basis for responsibility, and
mental disorder per se does not negate respons-
ibility: irrationality or compulsion negate re-
sponsibility.... The AMA's confused argument en-
tirely fails to undercut the moral basis for the in-
sanity defense because it does not recognize and
deal with the true criteria for excuse.


*390 Id. at 791-92 (emphasis added) (footnotes
omitted).


The majority opinion fails to deal adequately with
the admittedly difficult distinction referred to earli-
er-between mens rea as describing the mental state
required by the definition of a given crime and
mens rea as expressing the principle that only the
morally culpable are justifiably punished. The opin-
ion asserts, for example:


The legislature has drawn a line between those who
do not comprehend that they are taking a human
life and those who do. The offenders in the first
group do not know that they are hurting or killing
another person, while those in the second group
do know. The first group makes no moral judg-
ment, while the second group realizes that they
are actually killing someone and therefore their
actions come closer to the realm of criminality.


This is sophistry. It is not considered immoral or
criminal to kill an enemy soldier in time of war or
to kill in self defense or to harm another under ex-
treme duress. The law recognizes, through doc-
trines of excuse, that some killings are not criminal,
and a person suffering from delusions who believes
his killing to be excused by the law simply cannot
“come closer to the realm of criminality,” by which
I understand the majority to mean some sort of
culpability or blameworthiness. The majority's
“second group” of killers makes no more of a
“moral judgment” than the first. The whole point is
that because of their mental condition, they are in-
capable of recognizing that any moral choice
presents itself:
[S]everely diminished rationality preclude[s] re-


sponsibility ... because our notions of who is eli-
gible to be held morally responsible depend on
our ability to make our rather regularly practical
syllogisms for actions. One is a moral agent only
if one is a rational agent. Only if we can see an-
other being as one who acts to achieve some ra-
tional end in light of some rational beliefs will
we understand him in the same fundamental way
that we understand ourselves and our fellow per-
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sons in everyday life. We regard as moral agents
only those beings we can understand in this way.


M. Moore, Law and Psychiatry 244-45 (1984),
cited in Sanford H. Kadish, Excusing Crime, 75
Cal.L.Rev. 257, 280 (1987).


Professor Kadish goes on to observe: “[S]een in
this way, it is apparent why the excuse of legal in-
sanity is fundamental. No blaming system would be
coherent if it imposed blame without regard to mor-
al agency.” FN3 Id.


FN3. The United States Court of Appeals
for the Tenth Circuit acknowledged the
same fundamental principle in United
States v. Denny-Shaffer, 2 F.3d 999 (10th
Cir.1993):


Whatever the specific formulation of the
defense has been throughout history, it
has always been the case that the law has
been loath to assign criminal responsibil-
ity to an actor who was unable, at the
time he or she committed the crime, to
know either what was being done or that
it was wrong.


Id. at 1012 (emphasis added).


These notions of fundamental coherence and fair-
ness explain the historical development of the in-
sanity defense from its earliest origins in the “evil
motive” requirement to its modern usage as an af-
firmative doctrine of excuse. The legislature's effort
to reverse this history permits punishment
(including the death penalty) of persons who cannot
be said to be blameworthy. That result constitutes a
breach of the guarantees of fundamental fairness
protected by the due process clause of our state
constitution and the imposition of cruel and unusual
punishment, in the sense that it is undeserved pun-
ishment.


There is, I think, little question that the insanity de-
fense in many of its present forms is subject to ab-
use and requires reform. I agree with Professor


Morse, who concludes that “thorough substantive
and procedural reforms can yield a limited but just
insanity defense and that the moral imperative of
the defense requires that we attempt reform.”
Morse, at 806. In the meantime, the constitution
does not permit the imposition of criminal punish-
ment on persons who are not morally responsible,
and therefore not legitimately blameworthy, for
their actions.


Utah,1995.
State v. Herrera
895 P.2d 359


END OF DOCUMENT
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 1 Utah Code Ann. § 76-1-201(5)(c) (Supp. 2005).


 2 Id. § 58-37-8(2)(a)(i) (Supp. 1999) (current version at
Utah Code Ann. § 58-37-8(2)(a)(i) (Supp. 2005)).
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DURRANT, Justice:


INTRODUCTION


¶1 For a Utah court to have jurisdiction over a defendant,
the charged offense must have been committed, at least partly,
within the state.1  In this case, Jeffrey Don Ireland was charged
with unlawful possession or use of a controlled substance2 based
exclusively on the fact that he tested positive for the existence
of methamphetamines in his bloodstream.  We are asked to
determine whether the existence of methamphetamines in Ireland’s







 3 Id. § 58-37-2(1)(dd) (1998) (current version at Utah Code
Ann. § 58-37-2(1)(ff) (Supp. 2005)).


 4 Id. §§ 58-37-1 to -21.


No. 20050279 2


bloodstream conclusively showed that Ireland possessed or used a
controlled substance within the state.  


¶2 Utah Code section 58-37-2(1)(dd),3 which defines terms
used in the Utah Controlled Substance Act,4 includes
“consumption” of a controlled substance within its definition of
“use.”  The answer to whether the district court had jurisdiction
over Ireland turns on the definition of “consumption.”  If we
conclude that “consumption” includes the metabolization of a
controlled substance, the existence of methamphetamines in the
bloodstream is itself a violation of the Utah Controlled
Substance Act, and the district court clearly had jurisdiction
over Ireland because that violation occurred within Utah.  If the
definition of “consumption” is limited to the introduction of a
controlled substance into the body, the existence of
methamphetamines in the bloodstream is not conclusive evidence
that an offense was committed within Utah, and the State must
present additional evidence to establish that the district court
has jurisdiction over the defendant. 


¶3 We conclude that the Legislature did not intend the
term “consumption” to include metabolization of a controlled
substance because it did not explicitly criminalize such
behavior, as it has in related statutes.  As we conclude that the
Legislature did not intend “consumption” to include the
metabolization of controlled substances, we need not address
Ireland’s argument that criminalizing the metabolization of
controlled substances violates the Eighth Amendment to the United
States Constitution. 
 


BACKGROUND


¶4 This case arises from an automobile collision in which
Ireland’s vehicle struck another vehicle, killing its driver. 
When police officer Scott Buchanan went to the hospital to
question Ireland about the accident, he noticed that Ireland’s
pupils were constricted, his eyelids were droopy, his movements
were slow and clumsy, he had muscle tremors in his legs, he
swayed from side to side, he complained that his mouth was dry,
and his speech was slow, slurred, and raspy.  Believing that
these symptoms evidenced narcotic use, Officer Buchanan obtained
a search warrant to test Ireland’s blood.  A test of the blood
sample, which was taken more than five hours after the accident,







 5 Utah Code Ann. § 58-37-8(2)(a)(i) (Supp. 1999) (current
version at Utah Code Ann. § 58-37-8(2)(a)(i) (Supp. 2005)).


 6 Id. § 41-6-44.6 (Supp. 2001) (current version at Utah Code
Ann. § 41-6a-517 (2005)).   


 7 State v. Ireland, 2005 UT App 22, ¶ 19, 106 P.3d 753.


 8 Id. ¶¶ 9, 11 (internal quotation marks omitted).
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revealed a methamphetamine level of 0.1 micrograms per milliliter
and a marijuana metabolite level of 6 nanograms per milliliter.  


¶5 Ireland was subsequently charged under Utah Code
section 58-37-8(2)(a)(i)5 with unlawful possession or use of
methamphetamine, a third degree felony, and under section 41-6-
44.66 with driving with measurable marijuana in the body, a class
B misdemeanor.  The State moved for a pretrial ruling on
jurisdiction, arguing that the presence of methamphetamines in
Ireland’s bloodstream conclusively established that Ireland had
possessed or used methamphetamines within the state.  In so
arguing, the State contended that “consumption” was an ongoing
process of metabolization.  The district court agreed, construing
“consumption” as the ongoing process in which the body
physiologically metabolizes the substance.  The court concluded
that Ireland had used a controlled substance within Utah and that
it therefore had jurisdiction.  Ireland then entered a
conditional plea of guilty to both charges, reserving the right
to appeal the district court’s decision regarding jurisdiction. 


¶6 On appeal, the court of appeals reversed the district
court’s jurisdictional conclusion, holding that “consumption” did
not include metabolization but instead was a catchall term
encompassing any form of ingestion.7  The court of appeals
reasoned that the list of nouns utilized by the statute—-
“application, inhalation, swallowing, injection, or
consumption”—-indicates that “consumption” is a “present tense
nominal describing the introduction of a substance into the body,
and not an ongoing metabolic process.”8  In reaching this result,
the court of appeals looked at dictionary definitions of
“consumption,” other sections of the Utah Code that used the term
“metabolite” in connection with controlled substances, statutes
from other states defining consumption narrowly, and cases from
Utah and other states that have defined possession in a way that
does not include the existence of controlled substances in the







 9 Id. ¶¶ 10, 12-14.


 10 Id. ¶ 20 (quoting Robinson v. California, 370 U.S. 660,
668 (1962)) (second alteration in original).


 11 State v. Brake, 2004 UT 95, ¶ 11, 103 P.3d 699.


 12 Id.


 13 Utah Code Ann. § 76-1-201(5)(c), (8) (Supp. 2005).


 14 Id. § 58-37-8(2)(a)(i) (Supp. 1999) (current version at
Utah Code Ann. § 58-37-8(2)(a)(i) (Supp. 2005)).
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bloodstream.9  The court of appeals further reasoned that a broad
definition of “consumption” would render the possession or use
subsection unconstitutional because it “would subject ‘status
criminals’ . . . to continuous guilt for possession or use of a
controlled substance, ‘whether or not [they had] ever used or
possessed any narcotics within the State.’”10 


¶7 We granted certiorari to review the court of appeals’
decision.  On certiorari, we “review the decision of the court of
appeals and not that of the district court.”11  We review the
decision for correctness, granting no deference to the court of
appeals.12  We have jurisdiction pursuant to Utah Code section
78-2-2(5) (2002).


ANALYSIS


¶8 In this case, we are asked to determine whether the
district court had jurisdiction over Ireland’s possession or use
charge based exclusively on the fact that methamphetamines were
found in his bloodstream.  We conclude that the existence of
methamphetamines in the bloodstream alone is insufficient to show
that a defendant violated the possession or use subsection within
the state.  


¶9 In Utah, a judge may determine that the court has
jurisdiction over a defendant if the State shows, by a
preponderance of the evidence, “that the offense was committed
either wholly or partly within the borders of the state.”13 
Subsection (2)(a)(i) (the “possession or use subsection”) of 
Utah Code section 58-37-8, which defines violations of the Utah
Controlled Substance Act, makes it an offense for any person to
“knowingly and intentionally . . . possess or use a controlled
substance, unless it was . . . otherwise authorized.”14 
“Possession” or “ use” is defined within the Utah Controlled







 15 Id. § 58-37-2(1)(dd) (1998) (current version at Utah Code
Ann. § 58-37-2(1)(ff) (Supp. 2005)) (emphasis added). 


 16 Smith v. Price Dev. Co., 2005 UT 87, ¶ 16, 125 P.3d 945
(internal quotation marks omitted).


 17 Id.


 18 See supra ¶ 2.
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Substance Act as the “ownership, control, occupancy, holding,
retaining, belonging, maintaining, or the application,
inhalation, swallowing, injection, or consumption . . . of
controlled substances.”15


¶10 The State argues that the district court had
jurisdiction with respect to Ireland’s possession or use charge
because the existence of a controlled substance in Ireland’s
bloodstream was itself “consumption” of a controlled substance
that occurred within the state.  Ireland argues that the district
court did not have jurisdiction over his unlawful possession or
use charge because the State failed to offer proof that he
“possess[ed]” or “use[d]” a controlled substance in the State of
Utah.  In so arguing, Ireland contends that “consumption” does
not include the ongoing process by which the body physiologically
metabolizes the substance, but instead is limited to the act of
introducing a controlled substance into the body.  


¶11 In determining the scope of “consumption,” our “primary
objective” is “to give effect to the legislature’s intent,” which
is “manifested by the language it employed” in the statute.16 
Only if we find the statutory language to be ambiguous may we
turn to secondary principles of statutory construction or look to
the statute’s legislative history.17


¶12 As noted above, the statute in question here is section
58-37-2(1)(dd), which includes the “consumption” of controlled
substances within its definition of practices that are unlawful
under the possession or use subsection.18  The definition of
“consumption,” however, is not clear from the plain language of
that statute.  “Consumption” is not defined by the possession or
use subsection nor any section of the Utah Code.  The dictionary
defines “consumption” as “the act or process of consuming,” which
includes “to do away with completely,” “to spend wastefully,” to
“use up,” “to eat or drink,” “to engage fully” or to “waste or







 19 Merriam-Webster’s Collegiate Dictionary 249 (10th ed.
1998).


 20 See Eaquinta v. Allstate Ins. Co., 2005 UT 78, ¶ 9, 125
P.3d 901 (applying canons of statutory construction to determine
legislative intent).


 21 2A Norman J. Singer, Statutes and Statutory Construction
§ 47:17, at 273-74 (6th ed. 2001).


 22 Id. § 47:21, at 295.
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burn away.”19  Under this definition, the interpretations
asserted by both the State and Ireland are reasonable.  On one
hand, the “to eat or drink” definition supports Ireland’s
interpretation that “consumption” is a method of ingestion.  On
the other hand, the “to waste or burn away” definition supports
the State’s construction that “consumption” includes the
metabolic process.


¶13 As we conclude that the term “consumption” is
ambiguous, we look to the canons of statutory construction to
determine what meaning the Legislature intended.20  Ireland
contends that “consumption” is a catchall term encompassing novel
methods of ingestion.  In support of this interpretation, Ireland
implicitly relies on the ejusdem generis canon of statutory
construction, which provides that when a statute contains a list
of specific words that relate to a certain type of item and those
words are followed by a general word, the general word should be
“construed to embrace only objects similar in nature to those
objects enumerated by the preceding specific words.”21  In
particular, Ireland argues that because each of the terms
preceding “consumption” in the definition of “use”—-application,
inhalation, swallowing, and injection—-describes a method of
introducing a substance into the body, the term “consumption”
must also be a method of introducing substances into the body and
should be construed as a catchall term encompassing any other
method of introducing substances into the body. 


¶14 The State relies, however, on another canon of
statutory construction that requires every word of a statute to
be given effect so that no part of the statute will be
inoperative or superfluous.  Under this canon, when “the specific
words embrace all the . . . objects of the class designated by
the enumeration, the general words take a meaning beyond the
class.”22   The State argues that the enumerated terms preceding
“consumption” exhaust the possible methods of ingestion and that







 23 State v. Maestas, 2002 UT 123, ¶ 52, 63 P.3d 621.


 24 Singer, supra note 21, § 46:07, at 201 (“The literal
interpretation of the words of an act should not prevail if it
creates a result contrary to the apparent intention of the
legislature and if the words are sufficiently flexible to allow a
construction which will effectuate the legislative intention.”). 


 25 See Lieber v. ITT Hartford Ins. Ctr., Inc., 2000 UT 90,
¶¶ 7-10, 15 P.3d 1030 (interpreting a statute in accordance with
legislative intent by examining the plain language of the statute
as a whole, as well as enactments relating to the same subject).


 26 See Utah Code Ann. §§ 41-6a-517(2), -520(1)(a)(iii),
-525(2)(c) (2005) (dealing with driving while under the influence
of drugs or alcohol); id. §§ 53-3-220(1)(a)(xiii), -223(1)(a)
(Supp. 2005) (driver licensing); id. §§ 34-41-101(2), -102(2),
34A-2-302(4)(a)(i) (maintaining drug-free workplaces). 


 27 Utah Code Ann. § 41-60-517 (2005).
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“consumption” must, therefore, mean something additional,
otherwise the term would be superfluous.  


¶15 The State’s reliance on this canon of construction is
misplaced for two reasons.  First, to apply this canon, we must
find that the terms preceding “consumption” exhaust the possible
methods of introducing a substance into the body.  Admittedly, it
is difficult to think of methods of ingestion that are not
enumerated in the statutory definition of “use.”  But at least
one example exists:  insertion, such as through a suppository. 


¶16 Second, and more fundamentally, the primary goal of
statutory construction is to determine legislative intent.23  No
canon of construction can be used to construe a statute in a way
that is inconsistent with legislative intent.24  By looking, as
we must,25 at statutes relating to the same subject as the
possession or use subsection, it is apparent that the Legislature
did not intend “consumption” to include metabolization. 


¶17 Most significantly, the Legislature has explicitly
referred to the existence of controlled substances in the
bloodstream in at least eight other statutes.26   Each of these
statutes contains language that refers to the existence of the
drug or metabolites of the drug in the person’s body.  For
example, under Utah Code section 41-6a-51727, it is unlawful for
a person to operate a motor vehicle “if the person has any
measurable controlled substance or metabolite of a controlled







 28 Utah Code Ann. § 58-37-8 (Supp. 2005).  


 29 Automobile Homicide Amendments, ch. 10, § 1, 2003 Utah
Laws 203, 204; Amendments to Controlled Substance Act, ch. 33,
§ 6, 2003 Utah Laws 302, 315-17; Unlawful Controlled Substances
In Correctional Facilities, ch. 36, § 1, 2004 Utah Laws 182, 182-
84; Drug Offense Penalty Enhancements, ch. 30 § 1, 2005 Utah Laws
390, 390-92.


 30 State v. Wanosik, 2003 UT 46, ¶ 23, 79 P.3d 937 (noting
that when a term is not defined by statute and its meaning is
unclear, a court may “look to other jurisdictions with similar
language for guidance”).


 31 See Mich. Comp. Laws. § 768.37(3)(b) (2005) (defining
“consumed” as “to have eaten, drunk, ingested, inhaled, injected,
or topically applied, or to have performed any combination of
those actions, or otherwise introduced into the body”); Or. Rev.
Stat. § 475.984(3)(c) (2003) (defining “ingest” as “to consume or


(continued...)
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substance in the person’s body.”  We assume that, had the
Legislature wanted to include the metabolization of controlled
substances as a violation of the possession or use subsection, it
would have done so explicitly.  


¶18 This assumption is bolstered by the fact that the
Legislature has subsequently amended the very statute now at
issue, Utah Code section 58-37-8, to do precisely that.  The
statute now explicitly provides that a defendant violates the
possession or use subsection “by knowingly and intentionally
having in his body any measurable amount of a controlled
substance.”28  We note that neither party has argued that
subsequent amendments to Utah Code section 58-37-829 apply
retroactively to Ireland’s possession or use charge. Our analysis
of the possession or use subsection is accordingly based on the
version of the statute under which Ireland was charged, Utah Code
section 58-37-8(2)(a)(i) (Supp. 1999), and obviously would likely 
be different if we were to interpret the current version of the
statute.  


¶19 Furthermore, defining “consumption” as a method of
introducing controlled substances into the body is consistent
with the definitions of “consumption” applied by other
jurisdictions.30  At least five states, via statute or case law,
have limited the definition of “consumption,” or some derivative
thereof, to methods of introducing a controlled substance into
the body.31  The State has not presented us with any caselaw or
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 31 (...continued)
otherwise deliver a controlled substance into the body of a
person”); Tex. Health & Safety Code Ann. § 481.002(21) (Vernon
2005) (defining “human consumption” as “the injection,
inhalation, ingestion, or application of a substance to or into
the body”); State v. Abu-Shanab, 448 N.W.2d 557, 559 (Minn. Ct.
App. 1989) (“‘[C]onsume,’ in the context of alcoholic beverages,
means to drink, and . . . once drunk, alcohol is no longer being
consumed.”); State v. Hornaday, 713 P.2d 71, 76 (Wash. 1986)
(“[T]he terms ‘consume’ and ‘possession’ . . . do not include the
stage at which the liquor has already been swallowed but is still
being assimilated by the body.”) superseded by statute on other
grounds as stated in State v. Silva, 1999 Wash. App. LEXIS 297,
*7 n.9; see also State v. Flinchpaugh, 659 P.2d 208, 211 (Kan.
1983) (limiting the definition of “possession or control” as to
not include “[e]vidence of a controlled substance after it is
assimilated in a person’s blood”); State v. Sorenson, 758 P.2d
466, 468 (Utah Ct. App. 1988) (noting in dicta that the trial
court had held “the mere presence of alcohol on the breath or in
the bloodstream does not constitute possession” under a statute
that prohibits any person under the age of 21 from purchasing,
possessing, or consuming alcohol and stating that such a position
is “consistent with well-reasoned decisions from other
jurisdictions which have addressed the issue”).  


 32 Singer, supra note 21, § 47:17, at 281-82.


 33 Id.
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statutes that support including metabolization within the
definition of “consumption.”


¶20 For these reasons, we conclude that the Legislature
intended “consumption” to be a catchall term encompassing all
methods of introducing controlled substances into the body. 
Indeed, it is a “common drafting technique” for a legislature to
list a number of specific terms followed by a general term, which
is intended to encompass items or actions of the same nature as
the enumerated terms.32  This technique relieves “the legislature
from spelling out in advance every contingency in which the
statute could apply.”33 


¶21 Although we conclude that the existence of a controlled
substance in the bloodstream is not itself a violation of the
possession or use subsection, the State may nevertheless present
evidence of a controlled substance in the bloodstream, along with
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 34 See Utah Code Ann. § 76-1-201(1) (Supp. 2005) (“A person
is subject to prosecution in this state for an offense which he
commits . . . if . . . the offense is committed either wholly or
partly within the state . . . .”); id. § 76-1-501(3) (“[T]he
existence of jurisdiction . . . shall be established by a
preponderance of the evidence.”).  
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other evidence, to establish that the district court has
jurisdiction over such a charge.34 
 


CONCLUSION


¶22 We conclude that “consumption,” as used in the
possession or use subsection, is a catchall phrase for methods of
introducing a substance into the body.  It does not include mere
metabolization of the controlled substance.  Accordingly, we hold
that the existence of any measurable amount or metabolites of
methamphetamines alone is insufficient to show that Ireland
possessed or used a controlled substance within the State of
Utah.  We therefore affirm the court of appeals’ judgment and
remand to the district court for further proceedings consistent
with this opinion. 


---


¶23 Chief Justice Durham, Associate Chief Justice Wilkins,
Justice Parrish, and Justice Nehring concur in Justice Durrant’s
opinion.












This opinion is subject to revision before final 


publication in the Pacific Reporter. 
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NEHRING, Justice: 


   ¶1 This case presents the questions of whether Utah Code section 


77-13-6(2)(b) creates a jurisdictional bar to a criminal defendant's 


withdrawal of a guilty plea, and whether the thirty-day limitation in 
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which a plea must be withdrawn is unconstitutional. We hold that the 


bar is jurisdictional and constitutionally permissible. 


BACKGROUND 


   ¶2 On October 29, 1998, Scott Joseph Merrill hid among rocks 


overlooking a road upon which Charles Watterson, an employee of Emery 


County, was operating a road grader. When Mr. Watterson approached Mr. 


Merrill's location, Mr. Merrill approached the grader and repeatedly 


shot Mr. Watterson, killing him. Mr. Merrill then took Mr. Watterson's 


belongings and left the scene.  


   ¶3 Law enforcement officials found thirty-five spent .22 caliber 


casings in the area of the killing. A firearms expert determined that 


the casings were from a Ruger 10.22 semiautomatic weapon owned by Mr. 


Merrill. Investigators also found footprints around Mr. Watterson's 


vehicle that were consistent with the tread pattern of Mr. Merrill's 


boots. 


   ¶4 The Emery County Sheriff's Office uncovered a camp between Green 


River and the crime scene where some of Mr. Merrill's personal 


belongings were found. Further investigation revealed that Mr. Merrill 


had arrived in Green River via an eastbound Amtrak train and spent a 


few nights camping in the desert. After shooting Mr. Watterson, Mr. 


Merrill proceeded to a Green River motel where he was discovered and 


taken into custody.  


   ¶5 Mr. Merrill was initially charged with aggravated murder, 


aggravated robbery, and criminal mischief, each of which was 


accompanied by a firearm enhancement. On February 17, 2000, Mr. 


Merrill pleaded "no contest" to the charge of aggravated murder. In 


exchange for Mr. Merrill's plea, the State agreed to dismiss the 


charges of aggravated robbery and criminal mischief, together with all 


three firearm enhancements. The State further agreed not to seek the 


death penalty or the sentence of life in prison without parole and to 


recommend a life sentence with the possibility of parole.  


   ¶6 In a "no contest" statement filed with the court as part of his 


plea entry, Mr. Merrill acknowledged that he intentionally shot and 


killed Mr. Watterson and took personal property from him. Mr. Merrill 


indicated that he acted on a commandment from God to kill Mr. 


Watterson, believing this commandment to supersede Utah law. Mr. 


Merrill also informed the court that he believed he was mentally 


competent to enter his plea and that, although he was taking the 


prescription drug Zoloft at the time, the medicine did not prevent him 


from knowingly, intelligently, and voluntarily entering the plea.  


   ¶7 Mr. Merrill was informed by the court that he had thirty days 


after the date of disposition to move to withdraw the plea. The 


district court then conducted a plea colloquy with Mr. Merrill and 
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entered a plea of guilty to aggravated murder pursuant to Utah Code 


section 77-13-2(3).  


   ¶8 Nancy Beth Cohn, Ph.D., performed a psychological assessment of 


Mr. Merrill. She concluded that Mr. Merrill was mentally ill, 


suffering from paranoid schizophrenia, possibly bipolar type. Dr. Cohn 


indicated that Mr. Merrill had been "floridly psychotic" prior to the 


crime. At the plea and sentencing hearing, Dr. Cohn testified that Mr. 


Merrill was competent to enter into the plea agreement because the 


"symptoms of his mental illness" were "in substantial remission."  


   ¶9 In November 2000, Mr. Merrill filed a petition for post-


conviction relief. As grounds for his petition, Mr. Merrill alleged 


ineffective assistance of counsel and that his psychiatric medicine, 


Zoloft, had caused him to experience religious delusions that resulted 


in his entering his plea without adequate comprehension of what he was 


doing.  


   ¶10 The district court replaced Mr. Merrill's counsel, who, in 


April 2001, supplemented the post-conviction relief petition with a 


motion to withdraw Mr. Merrill's guilty plea. This motion was later 


amended to allege that Mr. Merrill had not knowingly or voluntarily 


entered the plea owing to the effects of his medicine.  


   ¶11 Mr. Merrill's counsel attributed the significant lapse in time 


between the entry of Mr. Merrill's plea and his motion to withdraw it 


to Mr. Merrill's recent discovery of Zoloft's side effects. Relying on 


Utah Code section 77-13-6(2)(b), which states that all motions to 


withdraw a guilty plea must be filed within thirty days, Utah Code 


Ann. § 77-13-6(2)(b) (1999) (amended 2003 & 2004), the district court 


dismissed Mr. Merrill's motion to withdraw the plea as untimely and 


concluded that the motion's untimeliness left the court without 


jurisdiction to consider its merits. This appeal followed. We have 


jurisdiction pursuant to Utah Code section 78-2-2(3)(i) (2004).  


STANDARD OF REVIEW 


   ¶12 We review the district court's interpretation of Utah Code 


section 77-13-6(2)(b) for correctness, affording no deference to its 


legal conclusions. State v. Ostler, 2001 UT 68, ¶ 5, 31 P.3d 528.  


ANALYSIS 


I. THE JURISDICTIONAL BAR 


   ¶13 Mr. Merrill argues that the plain language of the statute, its 


legislative history, and case law addressing similar statutes support 


the proposition that the time limit to withdraw a guilty plea imposed 


by Utah Code section 77-13-6(2)(b) is directory only, creating no 


jurisdictional bar to the consideration of his motion. At the time of 
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Mr. Merrill's plea and motion to withdraw, section 77-13-6 read: 


(1) A plea of not guilty may be withdrawn at any time prior 


to conviction. 


(2) (a) A plea of guilty or no contest may be withdrawn only 


upon good cause shown and with leave of the court. 


    (b) A request to withdraw a plea of guilty or no contest 


is made by motion and shall be made within 30 days after the 


entry of the plea. 


(3) This section does not restrict the rights of an 


imprisoned person under Rule 65B, Utah Rules of Civil 


Procedure. 


Utah Code Ann. § 77-13-6 (1999) (amended 2003 & 2004).(1) 


 


   ¶14 Although we have not unequivocally stated that the thirty-day 


filing requirement of section 77-13-6(2)(b) imposes a jurisdictional 


bar to late-filed requests to withdraw pleas, we have strongly implied 


as much.  


   ¶15 We first addressed this issue in State v. Abeyta, 852 P.2d 993 


(Utah 1993) (per curiam). Before the thirty-day limit to withdraw a 


guilty plea was added to Utah Code section 77-13-6, Mr. Abeyta pleaded 


guilty to aggravated robbery. Id. at 994; see Utah Code Ann. § 77-13-6 


(1980). By the time Mr. Abeyta moved to withdraw his plea, the thirty-


day time limit had been codified, see Utah Code Ann. § 77-13-6 (1989), 


and more than thirty days had passed from the date on which he entered 


his plea. Abeyta, 852 P.2d at 994. We concluded that the statutory 


amendment was substantive and not procedural and held that the thirty-


day limit could not be applied retroactively to bar Mr. Abeyta's 


motion. Id. at 995. In so holding, we implied that a defendant's 


failure to withdraw a guilty plea within thirty days from the date on 


which he entered it would have jurisdictional consequences when we 


stated that "[t]he amendment to the plea statute limits a defendant's 


right to withdraw his or her guilty plea to thirty days after entry of 


the plea. Thereafter, the right is extinguished." Id.  


   ¶16 Later, in State v. Ostler, 2001 UT 68, 31 P.3d 528, we 


acknowledged and resolved a statutory ambiguity concerning which 


procedural event triggered the thirty-day plea withdrawal window.(2) 


We held that the statutory description of the period available to 


withdraw a plea, "30 days after the entry of the plea," Utah Code Ann. 


§ 77-13-6(2)(b) (1999), referred to the date of entry of final 


judgment and not to the date of the plea colloquy. Ostler, 2001 UT 68 


at ¶ 11. The legislative history of the statute anchored most of this 


holding. Id. at ¶ 9. We reinforced our reasoning, however, with the 


Page 4 of 15State v. Merrill


6/17/2009http://www.utcourts.gov/opinions/supopin/merrill061005.htm







observation that to start the time for moving to withdraw a plea from 


the time the district court accepted a plea could "deprive the 


district court of the power to review a plea before it enters a 


judgment of conviction and sentence," an outcome we found to be 


unreasonably unfair. Id. at ¶ 10. Contributing to the unfairness of 


this alternative interpretation was our assumption, culled from the 


dictum in Abeyta, that failure to bring a timely motion to withdraw a 


guilty plea had jurisdictional consequences. Id. 


   ¶17 State v. Reyes, 2002 UT 13, 40 P.3d 630, completed the 


evolution of our analysis of the thirty-day filing period with the 


express recognition of its jurisdictional status as an integral part 


of the holding. Moreover, we accorded increased veneration to our 


earlier commentaries on the jurisdictional status of the thirty-day 


filing window of section 77-13-6(2)(b), elevating them from dicta to 


holdings. Id. at ¶ 3. When we explained why we were turning away Mr. 


Reyes's motion to withdraw his plea, we stated: 


We decline to address this issue because we do not have 


jurisdiction to address it. Section 77-13-6 of the Utah Code 


was amended in 1989 to require a defendant to file a motion 


to withdraw a guilty plea within thirty days after the entry 


of the plea. Utah Code Ann. § 77-13-6 (1999). We have held 


that failure to do so extinguishes a defendant's right to 


challenge the validity of the guilty plea on appeal. See 


State v. Abeyta, 852 P.2d 993, 995 (Utah 1993) (noting that 


"the plea statute limits a defendant's right to withdraw his 


or her guilty plea to thirty days after entry of the plea" 


and that "thereafter, the right is extinguished"); State v. 


Ostler, 2001 UT 68, ¶ 10, 31 P.3d 528 (noting that "because 


State v. Johnson, 856 P.2d 1064, 1067 (Utah 1993), requires a 


defendant to move for a withdrawal in the district court 


before he can challenge a plea on appeal, his appeal rights 


on the plea question could be cut off."). Accordingly, 


because Reyes did not move to withdraw his guilty plea within 


thirty days after the entry of the plea, we lack jurisdiction 


to address the issue on appeal.  


Id. Although the retroactive promotion of dictum to holding is a 


practice we do not endorse, we neither apologize for our assessments 


of the jurisdictional nature of the thirty-day filing period in Abeyta 


and Ostler nor retreat from what is clearly our holding in Reyes, all 


of which imposes a jurisdictional bar on late-filed motions to 


withdraw guilty pleas. 


   ¶18 Due to the unconventional treatment we have afforded it, we 


have never engaged in a thoroughgoing analysis of why section 77-13-6


(2)(b) is jurisdictional. Though largely unexplained, our approach to 


the thirty-day filing period has been consistent. More importantly, 


the filing limitation's presumptive jurisdictional effect has shaped 
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the outcome of the cases in which it has played a role. For example, 


in Ostler, the argument that the thirty-day filing period should 


commence from the date on which final judgment is entered may owe its 


persuasive force to the "serious problems" that we noted could beset a 


scheme in which a jurisdictional motion filing period began to run 


from the date of the plea colloquy. See Ostler, 2001 UT 68 at ¶ 10.  


   ¶19 That a body of jurisprudence has developed around the view that 


the filing limitation is jurisdictional is reason enough to sustain 


its legitimacy even in the absence of a strong analytical pedigree 


where no compelling grounds have appeared to disturb it. Reyes, in 


fact, states that the filing limitation is jurisdictional. 2002 UT 13 


at ¶ 3. Despite its imperfect lineage, Reyes is entitled to 


precedential dignity. Mr. Merrill does not directly ask us to overturn 


Reyes, but rather challenges its value as precedent. Because the issue 


was not briefed, we do not address Reyes's vulnerability to being 


overturned. We stand by Reyes's claim to precedential status and apply 


its holding here. Accordingly, we affirm the district court's denial 


of Mr. Merrill's motion to withdraw his plea as untimely.  


   ¶20 We reject Mr. Merrill's contention that even if Reyes has 


precedential status, it is not controlling here because it concerned 


the appellate jurisdiction of the Supreme Court, not the jurisdiction 


of the district court, to consider an untimely motion to withdraw a 


guilty plea. However, the jurisdictional implications of section 77-


13-6(2)(b) are independent of the court whose jurisdiction the 


defendant seeks to invoke. We consequently find Reyes to be 


controlling and confirm our conclusion there that section 77-13-6(2)


(b) is indeed jurisdictional.  


II. THE CONSTITUTIONALITY OF UTAH CODE SECTION 77-13-6(2)(b) 


   ¶21 Next, Mr. Merrill attacks the constitutionality of the thirty-


day limitation found in Utah Code section 77-13-6(2)(b). Utah Code 


Ann. § 77-13-6(2)(b) (Supp. 2004). He insists that the imposition of 


this, or any, finite period to bring a motion to withdraw a guilty 


plea violates five constitutional guarantees: (1) the open courts 


provision of article I, section 11 of the Utah Constitution; (2) the 


separation of powers provision of article V, section 1 of the Utah 


Constitution; (3) the promise of due process contained in the 


Fourteenth Amendment to the United States Constitution; (4) the Equal 


Protection Clause of the Fourteenth Amendment to the United States 


Constitution; and (5) the uniform application of laws provision found 


in article I, section 24 of the Utah Constitution.  


   ¶22 To prevail on any of his constitutional claims, Mr. Merrill 


must overcome the presumption that section 77-13-6 is constitutional. 


Soc'y of Separationists, Inc. v. Whitehead, 870 P.2d 916, 920 (Utah 


1993). However, Mr. Merrill's brief paints his claims of 


unconstitutionality with a broad brush and little pigment. The absence 
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of a visible analytical landscape leaves us with little to view and 


assess. The presumption of constitutionality necessarily restricts our 


right and responsibility to advance through our own analysis 


constitutional challenges which Mr. Merrill has presented to us in the 


form of hint or suggestion, and he cannot overcome the presumption 


that the statute is constitutional. We nevertheless take up each claim 


in turn. 


A. Open Courts 


   ¶23 Mr. Merrill challenges the jurisdictional bar imposed by Utah 


Code section 77-13-6(2)(b) as a violation of article I, section 11 of 


the Utah Constitution, known as the open courts provision. Utah Const. 


art. I, § 11. This provision ensures "that citizens of Utah have a 


right to a remedy for an injury." Judd ex rel. Montgomery v. Drezga, 


2004 UT 91, ¶ 10, 103 P.3d 135. We rely on the open courts provision 


to ensure that no law unreasonably "diminish[es] or eliminate[s] a 


previously existing right to recover for an injury." Id.  


   ¶24 Mr. Merrill reminds us that we have held statutory time 


limitations for seeking habeas corpus relief to be unconstitutional. 


Julian v. State, 966 P.2d 249, 253 (Utah 1998). In Julian, we used the 


open courts provision to reject legislative attempts to impose time 


limits on defendants who seek to access habeas corpus relief. Id. We 


reasoned that the right to a habeas corpus petition is a right 


bestowed by the judicial branch not subject to legislation. Id. In a 


concurring opinion, Justice Zimmerman wrote that the time limitations 


imposed on filing habeas actions were offensive because of the writ's 


place as "one of the cornerstones of Anglo-American jurisprudence and 


an essential constitutional tool we give every citizen so that they 


can raise challenges to the lawfulness of their confinements." Id. at 


259 (Zimmerman, J., concurring); see also Hurst v. Cook, 777 P.2d 


1029, 1033 (Utah 1989) (explaining the writ of habeas corpus). Because 


it serves as essentially the last resort for persons wrongfully 


deprived of their liberty, the right to seek habeas corpus can never 


be extinguished by the mere passage of time. Julian, 966 P.2d at 254. 


   ¶25 Mr. Merrill contends that the right to petition to withdraw a 


guilty plea is the equivalent of a habeas corpus petition. He argues 


that the legislature has no more authority to limit the time to file a 


motion seeking to withdraw a guilty plea than to impose filing 


deadlines on habeas corpus petitions. Mr. Merrill's argument relies on 


the fundamental assumption that a motion to withdraw a guilty plea has 


the same legal valence as a habeas corpus petition. This assumption is 


false. Although a defendant's right to attempt to withdraw his guilty 


plea is an important one, its place within the framework of our system 


of justice cannot reasonably be compared to the stature of the habeas 


corpus petition. The "great writ" of habeas corpus has earned 


recognition and protection within our constitution. Utah Const. art. 


I, § 5 ("The privilege of the writ of habeas corpus shall not be 
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suspended, unless, in case of rebellion or invasion, the public safety 


requires it."). The right to withdraw a guilty plea has not. Moreover, 


unlike the writ of habeas corpus, a motion to withdraw a guilty plea 


is not a last resort. This fact is made clear within the text of the 


current version of Utah Code section 77-13-6. Immediately following 


section 77-13-6(2)(b), which imposes the thirty-day filing limit, 


section 77-13-6(2)(c) preserves the right of a defendant to pursue 


challenges to the lawfulness of his guilty plea under both the Post-


Conviction Relief Act ("PCRA") and Utah Rule of Civil Procedure 65C, 


provisions that embody the elements of the traditional writ of habeas 


corpus. Utah Code Ann. § 77-13-6(2)(c) (Supp. 2004).  


   ¶26 Thus, although the thirty-day filing limit is jurisdictional, 


it does not foreclose a court from taking up the merits of a 


defendant's challenge to his guilty plea. Mr. Merrill has not 


presented us with any reason to extend the same dignity we bestow on a 


habeas corpus petition to a motion to withdraw a guilty plea. Without 


congruence between a motion to withdraw a guilty plea and a habeas 


corpus petition, and we find none, Mr. Merrill's open courts argument 


fails.  


B. Separation of Powers 


   ¶27 Mr. Merrill's separation of powers argument appears to have 


much in common with his open courts claim. Like the open courts 


provision, the separation of powers provision found in article V, 


section 1 of the Utah Constitution imposes a limit on legislative 


power. Utah Const. art. V, § 1. Mr. Merrill again attempts to align a 


petition for habeas corpus with a motion to withdraw a guilty plea. In 


this instance, he argues that because we have previously held that the 


authority to shape the procedural elements of habeas corpus is vested 


exclusively in the judicial branch, Julian, 922 P.2d at 253, we should 


similarly limit the legislature's power to define the procedural 


elements of a motion to withdraw a guilty plea. Because section 77-13-


6 is a product of legislative action, Mr. Merrill argues that it 


violates the separation of powers provision. However, as discussed 


above, infra part IIA, the dissimilarity between the two forms of 


relief dooms Mr. Merrill's separation of powers challenge, just as it 


undermined his open courts challenge.  


C. Due Process 


   ¶28 Due process requires that "the defendant receive[s] full notice 


of the charges, the elements, how the defendant's conduct amounts to a 


crime, the consequences of the plea, etc." Salazar v. Utah State 


Prison, 852 P.2d 988, 991 (Utah 1993). The requirement that a guilty 


plea be both knowing and voluntary to be valid further refines the 


"full notice" mandate and thereby implicates due process. The United 


States Supreme Court has held that due process as required by the 


Fourteenth Amendment of the United States Constitution can be obtained 
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by a meaningful opportunity for a hearing. Logan v. Zimmerman Brush 


Co., 455 U.S. 422, 437 (1982).  


   ¶29 Mr. Merrill contends that he did not enter a voluntary and 


knowing plea because he was suffering from religious delusions brought 


on as a side effect of his medicine, Zoloft. A jurisdictional bar on 


untimely motions to withdraw guilty pleas, he argues, denies him and 


similarly situated defendants "a means by which they can reappear 


before the [district] court and have these due process rights 


enforced." This element of Mr. Merrill's argument injects a second and 


ultimately more relevant due process consideration into his claim. 


While an unknowing or involuntary guilty plea is likely to constitute 


a denial of due process, an absolute prohibition against providing a 


forum to a defendant in which he may assert defects in his guilty plea 


would certainly violate constitutional due process guarantees.  


   ¶30 Section 77-13-6 does not create an absolute bar, but according 


to Mr. Merrill it nevertheless unconstitutionally impedes his 


opportunity to bring his claim that his plea was not knowing and 


voluntary before a court. We disagree. Section 77-13-6 provides two 


opportunities to challenge the validity of a guilty plea: a motion to 


withdraw the plea, which must be brought within the thirty-day 


statutory window, and an action for post-conviction relief, which may 


be brought after the expiration of the thirty-day statutory period. 


Utah Code Ann. § 77-13-6 (Supp. 2004). Thus, section 77-13-6 provides 


a meaningful opportunity for a hearing before the district court, 


regardless of whether the thirty-day limit was met. This statutory 


scheme satisfies the demands of due process. 


D. Equal Protection & Uniform Operation of Laws 


   ¶31 Finally, we review Mr. Merrill's equal protection claims. Mr. 


Merrill seeks to invalidate section 77-13-6(2)(b) under the Equal 


Protection Clause of the United States Constitution and the uniform 


operation of laws provision of the Utah Constitution. The two 


provisions are substantially parallel. See U.S. Const. amend. XIV, § 1 


("No State shall . . . deny to any person within its jurisdiction the 


equal protection of the laws."); Utah Const. art. I, § 24 ("All laws 


of a general nature shall have uniform operation."); see also Anderson 


v. Provo City, 2005 UT 5, ¶¶ 17-18, 108 P.3d 701 (stating that the two 


provisions embody the same general principles, although under some 


circumstances, Utah's uniform operation of laws provision is more 


rigorous than the federal equal protection clause). Under each, we 


must determine what classifications are created by the statute, 


whether they are treated disparately, and whether the disparate 


treatment serves a reasonable government objective. State v. 


Schofield, 2002 UT 132, ¶ 12, 63 P.3d 667. Because our analysis under 


the uniform operation of laws provision is at least as rigorous as it 


would be under the federal equal protection provision, we limit our 


review to Mr. Merrill's state constitutional claims.  
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   ¶32 According to Mr. Merrill, section 77-13-6(2) unconstitutionally 


discriminates against a class of defendants who delay their attempts 


to withdraw guilty pleas after the statutory thirty-day deadline has 


passed. He reasons that these defendants are substantially 


disadvantaged when compared to defendants who timely file motions to 


withdraw their pleas because section 77-13-6(2) imposes disparate 


treatment on the two classes in two ways: (1) those who meet the 


deadline "can obtain immediate relief," while those who do not meet 


the deadline must remain incarcerated while they "exhaust appellate 


remedies" before seeking post-conviction relief through the PCRA; and 


(2) defendants seeking post-conviction relief are not guaranteed the 


benefit of appointed counsel because the PCRA permits courts to 


appoint counsel on a pro bono basis but does not require it, see Utah 


Code Ann. § 78-35a-109(1) (2002). We are not persuaded that this 


statutory scheme violates the uniform operation of laws provision.(3) 


¶33 Article I, section 24 of the Utah Constitution provides: "All laws 


of a general nature shall have uniform operation." Utah Const. art. I, 


§ 24. Operational uniformity, in turn, requires that persons similarly 


situated be treated similarly. Malan v. Lewis, 693 P.2d 661, 670 (Utah 


1984). We have adopted a two-part test to measure whether a statute 


meets this standard: "First, a law must apply equally to all persons 


within a class. Second, the statutory classifications and the 


different treatment given the classes must be based on differences 


that have a reasonable tendency to further the objective of the 


statute." Id. (citations omitted); accord Schofield, 2002 UT 132 at ¶ 


12; State v. Mohi, 901 P.2d 991, 997 (Utah 1995); Blue Cross & Blue 


Shield v. State, 779 P.2d 634, 637 (Utah 1989).  


¶34 The first component of our assessment model presupposes that the 


statute creates classifications, casting its net over some persons 


based on their status or conduct while excluding others. We long ago 


noted that the creation of classes and the discrimination among them 


is inherent to all laws: 


"[E]very legislative act is in one sense discriminatory. The 


Legislature cannot in one act legislate as to all persons or 


all subject matters. It is inclusive as to some class or 


group and as to some human relationships, transactions, or 


functions and exclusive as to the remainder. For that reason, 


to be unconstitutional the discrimination must be 


unreasonable or arbitrary. A classification is never 


unreasonable or arbitrary in its inclusion or exclusion 


features so long as there is some basis for the 


differentiation between classes or subject matters included 


as compared to those excluded from its operation, provided 


the differentiation bears a reasonable relation to the 


purposes to be accomplished by the act." 
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Lee v. Gaufin, 867 P.2d 572, 577 n.6 (Utah 1993) (quoting State v. 


Mason, 94 Utah 501, 507, 78 P.2d 920, 923 (Utah 1938)).  


¶35 In its broadest sense, section 77-13-6(2) classifies persons on 


the basis of their relationship to the criminal justice system. It 


reaches only those persons who have pleaded guilty to criminal 


offenses and excludes both persons who are not defendants in any 


criminal proceeding and defendants in criminal actions who did not 


enter guilty pleas. 


¶36 Within the class of defendants who enter guilty pleas, section 77-


13-6(2) has uniform application: all defendants are made subject to 


the same time limit to attempt to withdraw their pleas by motion. 


Although uniform in its application among defendants who plead guilty, 


section 77-13-6(2) creates a subclassification composed of defendants 


who seek to withdraw their guilty pleas outside the thirty-day 


statutory window. Mr. Merrill is in this group, and it is this 


assemblage that he attacks as unconstitutionally discriminatory. While 


we agree that section 77-13-6(2) creates the class in which Mr. 


Merrill finds himself, we disagree with Mr. Merrill's contention that 


he and his fellow class members are the victims of unconstitutionally 


disparate treatment.  


¶37 We have previously applied the test of operational uniformity to 


statutorily imposed deadlines created by statutes of limitations and 


repose. A review of one case in this category highlights the telling 


differences between deadlines that run afoul of article I, section 24, 


and the plea withdrawal time limit imposed by section 77-13-6, which 


we conclude does not.  


¶38 In Lee, we held that the medical malpractice statutes of 


limitation and repose unconstitutionally discriminated against minors 


whose malpractice claims were extinguished by the statute before the 


minors reached the age of majority. 867 P.2d at 589. In Lee, the 


targets of the discriminatory classification could do nothing to 


escape their fate. They did not join their statutory classification by 


choice. They were not volunteers. The minors who were statutorily cut 


off from the opportunity to recover for injuries sustained by the 


negligent conduct of a health care professional did not have the 


option to accelerate their ages to escape the consequences of the 


statute. Thus, the challenged limitation worked a discriminatory 


hardship on an identifiable group of persons who were singled out for 


treatment different from that to which other identifiable groups were 


made subject. 


¶39 By contrast, section 77-13-6 treats alike every defendant who 


enters a guilty plea. As of the moment a court accepts his guilty 


plea, that defendant becomes a member of the class of persons covered 


by the statute. Section 77-13-6 extends to each of these defendants 


the opportunity to obtain relief from the consequences of his plea by 
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filing a motion within thirty days of entry of a final judgment. No 


defendant is consigned to the disadvantaged class merely because he 


pleaded guilty. Instead, each enjoys an equal opportunity to avoid 


whatever disadvantages might attend the PCRA by moving to withdraw his 


guilty plea within the thirty-day statutory period. In this way, the 


classification scheme created by the statute is conditional and 


contingent, and membership in the class is voluntary. It "applies 


equally" to all defendants who plead guilty, including those whose 


guilty pleas were unlawfully obtained or who, for some other reason, 


may be entitled to withdraw their pleas.  


¶40 The subclass of defendants who seek to withdraw their guilty pleas 


after the thirty-day window has closed owes its existence to the 


uniform operation and equal application of the statute. All of its 


members, including Mr. Merrill, were once among the class of persons 


eligible to seek to withdraw their pleas by motion and were subject to 


reclassification once the thirty-day statutory period elapsed. 


¶41 We do not agree with Mr. Merrill that a classification scheme in 


which persons are grouped according to whether they follow procedural 


rules is unconstitutionally arbitrary or unreasonable. We have 


previously made a similar point in Wood v. University of Utah Medical 


Center, 2002 UT 134, 67 P.3d 436. In Wood, we confronted equal 


protection and uniform operation of laws challenges to the Utah 


Wrongful Life Act. Id. at ¶ 1. That Act bars actions "based on a claim 


that but for the act or omission of another, a person would not have 


been permitted to have been born alive, but would have been aborted." 


Utah Code Ann. § 78-11-24 (2002). The Act created a class of persons 


whose reproductive choices were misdirected by the alleged negligence 


of others but who had no remedy for the negligent conduct. In 


concluding that the statute was constitutional despite its targeting 


of one class of persons, we wrote that "we see no reason why persons 


who would make a particular choice . . . should, for constitutional 


purposes, be recognized as a class and treated any differently from 


those who would choose otherwise." Id. at ¶ 35. We now apply this same 


reasoning to Mr. Merrill's case: where a defendant chooses to subject 


himself to the requirements of the PCRA by failing to file a motion to 


withdraw within thirty days, the consequences of that choice, to the 


extent it results in consigning a defendant to a class, is not 


unconstitutionally arbitrary or unreasonable.  


¶42 As he has done with all of his arguments to overturn the thirty-


day time limit, Mr. Merrill invokes Julian v. State, 966 P.2d 249 


(Utah 1998), to bolster his article I, section 24 argument. We agree 


that there are some factual similarities between this case and Julian. 


The statutory time limit on applications for habeas corpus relief that 


we addressed in Julian, like the time limit in section 77-13-6, 


applied equally to all criminal defendants. Further, both statutes 


created a subclass of defendants composed of persons who might 


otherwise have been eligible for a certain form of relief but were 
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foreclosed from pursuing it because the allotted statutory time limit 


had elapsed.  


¶43 The outcome of Julian, however, did not turn on the uniform 


operation of laws provision of article I, section 24. Rather, we 


grounded our holding in the separation of powers and open courts 


provisions, article V, section 1, and article I, section 11, 


respectively, of the Utah Constitution. Id. at 253. The applicability 


of these constitutional provisions to legislative efforts to reign in 


access to habeas corpus relief underscores the dissimilarities between 


the "great writ" and the opportunity to withdraw a guilty plea. As we 


noted supra, the writ of habeas corpus enjoys constitutional 


protection, whereas the right to withdraw a guilty plea does not. ¶ 


25. We do not by this comparison seek to shrivel the statutorily-


guaranteed right to seek withdrawal of a guilty plea into 


insignificance. We do intend to make clear our view that Mr. Merrill's 


attempt to construct his entire multifaceted challenge to section 77-


13-6 on Julian packs little persuasive punch. 


¶44 Even if section 77-13-6 were to create a classification worthy of 


constitutional recognition, the classification is based on differences 


that have a reasonable tendency to further the objective of the 


statute. Malan, 693 P.2d at 670.(4) Section 77-13-6's statement that 


those defendants who do not challenge their guilty pleas within the 


thirty-day limit are subject to the PCRA is clearly intended to 


protect the State from difficulties associated with prosecuting state 


claims and generally preserves the judiciary's interest in the 


finality of judgments. However, Mr. Merrill argues that these 


objectives cannot justify limiting a defendant's relief to that 


provided by the PCRA. He complains that the PCRA imposes two 


substantial handicaps on his quest for relief: a requirement that he 


pursue all appellate remedies before seeking post-conviction relief 


and the denial of the right to counsel.  


   ¶45 The right to seek withdrawal of a guilty plea is granted by 


statute. It is a right without express constitutional protection. We 


express no opinion concerning whether some scheme affording defendants 


the opportunity to challenge their guilty pleas through a means other 


than direct appeal is constitutionally required. We agree with Mr. 


Merrill that some access to the courts for the purpose of reviewing 


the lawfulness of a guilty plea is a fundamental right. Unlike Mr. 


Merrill, we do not consider fundamental a defendant's right to 


maintain a perpetual grip on all procedural levers to withdraw a 


guilty plea. In our view, the relief provided by section 77-13-6 to 


tardy plea withdrawal applicants through the PCRA is adequate to 


justify the disparate treatment of defendants in Mr. Merrill's 


classification.  


   ¶46 We may quickly dispatch Mr. Merrill's contention that it takes 
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longer for a defendant to pursue post-conviction relief than direct 


appeal. He traces this alleged disability to Utah Code section 78-35a-


106(1), which prohibits a person from pursuing post-conviction relief 


on any ground that may be raised on direct appeal. Utah Code Ann. § 


78-35a-106(1) (2002). We do not concede that the pursuit of post-


conviction remedies is necessarily a longer process than a direct 


appeal. Mr. Merrill has offered no data to support his claim, nor does 


Mr. Merrill risk delay in seeking PCRA relief while his direct appeal 


is pending. The thirty-day window to file a motion to withdraw his 


guilty plea ran in tandem with the thirty-day period to file a notice 


of appeal. He filed neither within the permitted time. Thus, there was 


no direct appeal that could delay Mr. Merrill's PCRA petition.  


   ¶47 The absence of a right to counsel to seek PCRA relief similarly 


fails to jeopardize the constitutionality of section 77-13-6. The PCRA 


expressly authorizes district courts to appoint counsel on a pro bono 


basis to a defendant pursuing post-conviction relief. Id. § 78-35a-


109. While not guaranteeing appointed counsel, the PCRA does not deny 


defendants access to counsel. Mr. Merrill has made no demonstration 


that PCRA petitioners like himself, who seek to withdraw guilty pleas, 


are generally, or ever, required to pursue their claims unaided by 


counsel. Thus, we cannot conclude that defendants who seek post-


conviction relief are denied operational uniformity of the laws in 


this matter. Mr. Merrill's personal experience clearly fails to 


advance his cause. He has enjoyed the benefit of skilled pro bono 


counsel before this court. If the work of Mr. Merrill's counsel before 


us is in any way representative of the quality of advocacy afforded 


members of Mr. Merrill's class, the PCRA scheme for providing access 


to counsel imparts no hardship on defendants. Thus, we conclude that 


Utah Code section 77-13-6(2)(b) violates neither the equal protection 


provision of the United States Constitution nor the uniform operation 


of laws provision of the Utah Constitution.  


CONCLUSION 


   ¶48 We conclude that the thirty-day limit for withdrawal of a 


guilty plea imposed by Utah Code section 77-13-6(2)(b) creates a 


constitutionally permissible jurisdictional bar. Accordingly, we 


affirm the ruling of the district court.  


--- 


   ¶49 Chief Justice Durham, Associate Chief Justice Wilkins, Justice 


Durrant, and Justice Parrish concur in Justice Nehring's opinion.  


1. The amended statute, currently in force, reads: 


(1) A plea of not guilty may be withdrawn at any time prior 


to conviction.  
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(2) (a) A plea of guilty or no contest may be withdrawn only 


upon leave of the court and a showing that it was not 


knowingly and voluntarily made.  


    (b) A request to withdraw a plea of guilty or no contest, 


except for a plea held in abeyance, shall be made by motion 


before sentence is announced. Sentence may not be announced 


unless the motion is denied. For a plea held in abeyance, a 


motion to withdraw the plea shall be made within 30 days of 


pleading guilty or no contest.  


    (c) Any challenge to a guilty plea not made within the 


time period specified in Subsection (2)(b) shall be pursued 


under Title 78, Chapter 35a, Post-Conviction Remedies Act, 


and Rule 65C, Utah Rules of Civil Procedure.  


Utah Code Ann. § 77-13-6 (Supp. 2004).  


2. In Ostler, we were asked to review the court of appeals's holding 


in State v. Price, 837 P.2d 578 (Utah Ct. App. 1992), that "section 


77-13-6(2)(b)'s thirty-day limit on filing a motion to withdraw a plea 


of guilty runs from the date of the plea colloquy and is 


jurisdictional in nature." Ostler, 2001 UT 68 at ¶ 3. Once we 


concluded that the thirty-day limit ran from the date of the entry of 


final judgment and not from the plea colloquy, Mr. Ostler's motion was 


considered timely. Id. at ¶ 12. We did not, nor did we need to, go on 


to address whether Price was correct in holding that the thirty-day 


limit of section 77-13-6(2)(b) was indeed jurisdictional.  


3. We note also that Mr. Merrill's argument fails to consider that 


even those defendants who move to withdraw their guilty pleas within 


thirty days are not guaranteed any benefits from doing so. "A plea of 


guilty or no contest may be withdrawn only upon leave of the court and 


a showing that it was not knowingly and voluntarily made." Utah Code 


Ann. § 77-13-6(2)(a). If a defendant's challenge is not accepted by 


the court, he is also subject to the PCRA. Thus, defendants whose 


motions are timely filed but not accepted by the court are in no 


better position than those who failed to file their motions within 


thirty days.  


4. Mr. Merrill argues that we should apply a "strict scrutiny" test to 


section 77-13-6 because the fundamental right of access to courts is 


implicated. However, "[the language 'strict scrutiny' and 'rational 


basis'] comes from federal equal protection analysis under the 


Fourteenth Amendment and is not readily transposed to the balancing 


test we apply under the uniform operation of laws provision of the 


Utah Constitution." Ryan v. Gold Cross Servs., 903 P.2d 423, 426 


(1995) (citations omitted). Accordingly, we limit our analysis to the 


parameters of Utah law.  
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Court of Appeals of Utah.
STATE of Utah, Plaintiff and Respondent,


v.
Mark Joseph SERY, Defendant and Appellant.


No. 860333-CA.


July 27, 1988.


Defendant pled nolo contendere, specifically condi-
tioning plea to allow appeal of denial of suppres-
sion motion, before the Third District Court, Salt
Lake County, Raymond S. Uno, J. The Court of
Appeals, Jackson, J., held that: (1) defendant could
appeal denial of his motion to suppress despite his
no contest plea due to conditional nature of plea;
(2) conditional plea reserving suppression issue had
sufficient finality to allow reversal on direct appeal;
and (3) police officers lacked sufficient reasonable
suspicion to seize traveler in airport and subject his
baggage to dog sniff.


Reversed and remanded.


Davidson, J., dissented with opinion.
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110 Criminal Law
110XXIV Review


110XXIV(D) Right of Review
110k1025 Right of Defendant to Review
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Nolo Contendere
110k1026.10(5) k. Contingent or


Conditional Plea; Reservation of Right. Most Cited
Cases


(Formerly 110k1026)
Narcotics defendant could appeal denial of his mo-
tion to suppress seized narcotics following his no-
contest plea, which was explicitly conditioned on
his preservation of ability to appeal the suppression


issue and withdraw the plea if it was determined on
appeal that motion to suppress should have been
granted, where trial court and prosecuting attorney
agreed to conditional plea. U.C.A.1953, 77-13-1 to
77-13-3, 77-13-6, 77-35-11; Fed.Rules
Cr.Proc.Rules 11, 11(a)(2), 18 U.S.C.A.; U.S.C.A.
Const.Amend. 4.
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110 Criminal Law
110XXIV Review


110XXIV(C) Decisions Reviewable
110k1021 Decisions Reviewable


110k1023 Appealable Judgments and
Orders


110k1023(3) k. Preliminary or In-
terlocutory Orders in General. Most Cited Cases
While conditional plea reserving a suppression is-
sue for appeal does not have the complete finality
of an unconditional plea, it still results in a judg-
ment of conviction, not an interlocutory order,
which can thus be reversed on direct appeal.
U.C.A.1953, 77-13-1 to 77-13-3, 77-13-6,
77-35-11; Fed.Rules Cr.Proc.Rules 11, 11(a)(2), 18
U.S.C.A.; U.S.C.A. Const.Amend. 4.


[3] Controlled Substances 96H 137


96H Controlled Substances
96HIV Searches and Seizures


96HIV(B) Search Without Warrant
96Hk137 k. Odor Detection; Use of Dogs.


Most Cited Cases
(Formerly 138k185.5 Drugs and Narcotics)


Police officers lacked sufficient reasonable suspi-
cion to seize traveler in airport and subject his bag-
gage to dog sniff for narcotics; neither individual
nor cumulative effect of traveler's point of origin in
Florida, his nervousness, his use of exit route from
phone booth area which was different from his en-
trance route, possession of plane ticket on which
his name was incorrectly recorded, lack of identi-
fication, or fact that telephone number with ticket
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reservation had been changed was sufficient to sup-
port the seizure. U.S.C.A. Const.Amend. 4.
*936 Karen Stam (argued), Joan C. Watt, Salt Lake
Legal Defender Assoc., Salt Lake City, for defend-
ant and appellant.


David L. Wilkinson, Atty. Gen., Kimberly Hornak
(argued), Asst. Atty Gen., for State.


Before JACKSON, ORME and DAVIDSON, JJ.


OPINION


JACKSON, Judge:


Defendant Mark Joseph Sery appeals his conviction
for unlawful possession of a controlled substance, a
third degree felony, in violation of Utah Code Ann.
§ 58-37-8(2)(a)(i) (1986). We reverse the trial
court's denial of defendant's suppression motion
and remand for withdrawal of the plea of no contest
underlying the judgment of conviction.


On May 22, 1986, Sery arrived at Salt Lake Inter-
national Airport at 11:05 a.m. on a Delta Airlines
flight from Florida. He was carrying a blue suitcase
with brown trim; there was nothing unusual about
his appearance or attire. He paused momentarily in
the arrival gate area, looked around, waited a few
minutes while other passengers passed him, and
then started along the concourse, looked around
again, and entered a snack bar. In a few minutes, he
exited the snack bar with a soft drink. He walked
directly across to a bank of pay telephones and sat
down in one of the enclosures. While holding a
phone receiver, he twice stood up and looked over
the booth's partition. Within three to five minutes,
he left the phone booth area by a different path than
the one he used to enter it, rejoining the concourse
past several men standing near the phone booths,
and proceeded in the direction of the baggage claim
area. At that point, he was stopped by three of the
men who had been standing outside the phone
booth area after following him from the arrival


gate. They identified themselves to Sery as police
officers. One was Agent Mark Whittaker of the
Utah Narcotics and Liquor Enforcement Bureau;
one was Sergeant William Pearson of the Miami,
Florida Police Department.


The day Sery arrived, Sergeant Pearson was con-
ducting a drug courier seminar for Salt Lake City
police. The training session for twenty to twenty-
five officers had moved out of the classroom and
into the airport concourses for practical application.
Approximately six officers were watching the de-
planing of Sery's flight from Florida, including
Pearson and Whittaker. As soon as Sery entered the
terminal and looked around, Pearson said to trainee
Whittaker, “Let's follow him” or “Let's take a look
at him.” When Sery emerged from the snack bar,
Pearson was ten to fifteen feet away from him.
While Sery was in the phone booth area, Pearson
and several of the trainees stood watching him,
some within five feet.


When Sery was first stopped for questioning by
Pearson, Whittaker, and another trainee, Pearson
asked to see his airline ticket. A ticket bearing the
name of Sidsel was produced. Pearson returned the
ticket and asked “Mr. Sidsel” for identification.
Sery responded that he had none, that his name was
not Sidsel, and that the name on the ticket was in-
correct due to airline error. According to Pearson,
he did not ask Sery for, and Sery did not offer, his
correct name. Pearson asked for his destination,
which Sery stated was Evanston, Wyoming.*937
Pearson then asked if he could search Sery's carry-
on bag. Sery said he would rather Pearson did not.
Pearson told Sery he was free to leave.


Sery continued on his way along the concourse,
took the escalator down to the baggage claim area,
waited for a few minutes, and then left the terminal.
He re-entered the building at least once, looked
around the baggage claim area, and exited again.


After releasing Sery, Pearson obtained from Delta
Airlines-and checked out-the callback phone num-
ber that had been left when Sery's ticket was re-
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served. After discovering that the number in Ft.
Lauderdale, Florida had been changed to a nonpub-
lished number, Pearson ordered a drug detection
dog from a local police department.


The dog and his handler arrived at the airport about
noon. Shortly thereafter Pearson and other officers
again confronted Sery, this time outside the termin-
al in the passenger pick-up zone. Pearson asked
Sery to submit his carry-on bag to a drug detection
dog sniff; Sery declined. Pearson then advised Sery
that both he and his bag were being “detained” and
that he would have to go back into the terminal
with them while the bag was presented to the drug
detection dog.


After the officers took Sery back inside the termin-
al, Pearson took Sery's bag, carried it behind the
Delta ticket counter to a baggage area out of view
and off-limits to the general public, and placed it in
a four-bag lineup. The drug detection dog was
brought in by his handler and reacted positively to
Sery's bag. This information was conveyed by Pear-
son to Whittaker, who went to the public concourse
area where Sery was being detained and informed
him that he was under arrest.


A warrant to search the blue carry-on bag was sub-
sequently issued based on Pearson's affidavit. It
was found to contain cocaine. Sery moved to sup-
press this physical evidence on fourth amendment
grounds because the officers, at the time they
seized Sery and his bag outside the terminal, did
not have specific, articulable facts warranting a
reasonable suspicion that Sery was carrying illegal
drugs in his bag. The trial court, after stating that
the question was a close one, denied Sery's motion.


Sery then entered a plea of no contest to the offense
of possession of a controlled substance. The plea
was explicitly conditional on his preservation of the
ability to appeal the court's suppression ruling and
to withdraw the plea if it was determined on appeal
that the motion to suppress should have been gran-
ted. A judgment of conviction was subsequently
entered based on the conditional plea.


CONDITIONAL NO CONTEST PLEA


[1] As a preliminary matter, we must address the
State's claim on appeal that, although the prosecutor
assented on the record to this conditional plea ar-
rangement, the agreement was improper and mis-
taken. The State now asserts that, under Utah case
law, a defendant who pleads no contest waives the
right to appeal all pre-trial rulings.


The State argues that, under State v. Beck, 584 P.2d
870 (Utah 1978) (per curiam), and State v. Yeck,
566 P.2d 1248 (Utah 1977), a defendant cannot
plead guilty and then base an appeal on alleged er-
rors other than the voluntariness of the plea. In
Yeck, the Utah Supreme Court concluded that, by
entering a voluntary plea of guilty, the defendant
had waived a trial and, with it, the right to claim on
appeal that he was denied his right to a jury trial.
Similarly, in Beck, the defendant's entry of a volun-
tary guilty plea to second degree murder, after a
hung jury at his trial for first degree murder, was
held to be a waiver of his claim on appeal that the
facts underlying his arrest warrant did not consti-
tute probable cause.FN1


FN1. Furthermore, because Beck pleaded
guilty to second degree murder and had no
trial on that charge, he was precluded from
challenging the sufficiency of the evidence
at his hung jury trial on the first degree
murder charge. State v. Beck, 566 P.2d at
872.


Although neither of these Utah cases involved
timely pre-trial suppression motions,*938 they are
consistent with the common-law rule that a volun-
tary guilty plea is a waiver of the right to appeal all
nonjurisdictional issues, including alleged pre-plea
constitutional violations. E.g., Gordon v. State, 577
P.2d 701 (Alaska 1978); State v. Carter, 151 Ariz.
532, 729 P.2d 336 (App.1986); State v. Coffin, 104
Idaho 543, 661 P.2d 328 (1983); State v. Rivers,
226 Neb. 353, 411 N.W.2d 350 (1987); Webb v.
State, 91 Nev. 469, 538 P.2d 164 (1975); Vogel v.
City of Myrtle Beach, 291 S.C. 229, 353 S.E.2d 137
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(1987); Beaver v. Commonwealth, 232 Va. 521, 352
S.E.2d 342 (1987), cert. denied, 483 U.S. 1033, 107
S.Ct. 3277, 97 L.Ed.2d 781 (1987). This general
rule of appellate procedure has been applied in oth-
er jurisdictions to preclude appellate review of
fourth amendment issues where the defendant
entered an unconditional guilty plea after losing the
suppression motion. E.g., State v. Defoy, 109 Ariz.
159, 506 P.2d 1053 (1973); Waits v. People, 724
P.2d 1329 (Colo.1986); People v. New, 427 Mich.
482, 398 N.W.2d 358 (1986); State v. Schulz, 409
N.W.2d 655 (S.D.1987); State v. Armstrong, 148
Vt. 344, 533 A.2d 1183 (1987). Because the con-
viction is based on the plea, rather than on the evid-
ence defendant claims was obtained unconstitution-
ally, State v. Turcotte, 164 Mont. 426, 524 P.2d 787
(1974), the defendant who unconditionally pleads
guilty forfeits the right to press his fourth amend-
ment claim on appeal, just as constitutional rights
can be forfeited by a failure to raise them in a
timely fashion. 4 W. LaFave, Search and Seizure §
11.1(d) (2d ed. 1987) (citing Westen, Away from
Waiver: A Rationale for the Forfeiture of Constitu-
tional Rights in Criminal Procedure,75
Mich.L.Rev. 1214 (1977)).


In Utah, this general rule regarding forfeiture of ap-
pellate review of an adverse ruling on a pre-plea
motion to suppress applies with equal force to a de-
fendant who enters an unconditional no contest
plea, which “if accepted by the court shall have the
same effect as a plea of guilty....” Utah Code Ann.
§ 77-13-2(3) (1982). Accord Cooksey v. State, 524
P.2d 1251 (Alaska 1974); Jackson v. State, 294
So.2d 114 (Fla.App.1974); People v. New, supra.
But see City of Huber Heights v. Duty, 27 Ohio
App.3d 244, 500 N.E.2d 339 (1985) (unlike plea of
no contest, guilty plea waives claimed errors in
denial of suppression motion).


However, the aforementioned general rule is inap-
plicable where, as here, the plea entered by the de-
fendant with the consent of the prosecution and ac-
cepted by the trial judge specifically preserves the
suppression issue for appeal and allows withdrawal


of the plea if defendant's arguments in favor of sup-
pression are accepted by the appellate court. See
Oveson v. Municipality of Anchorage, 574 P.2d
801, 803 n. 4 (Alaska 1978) (approving expressly
conditional nolo contendere plea if resolution of re-
served issue on appeal is dispositive, refining rule
first announced in Cooksey v. State, supra ); State
v. Ashby, 245 So.2d 225 (Fla.1971) (approving con-
ditional nolo contendere pleas that reserve ques-
tions of law for appeal); State v. Crosby, 338 So.2d
584 (La.1976) (conditional guilty plea); People v.
Reid, 420 Mich. 326, 362 N.W.2d 655 (1984)
(approving conditional guilty pleas agreed to by de-
fendant, prosecutor, and trial court if there could be
no prosecution if defendant's fourth amendment
claim is sustained on appeal).FN2


FN2. A few states have statutorily exemp-
ted alleged fourth amendment violations
from the common-law waiver rule, spe-
cifically permitting appellate review of the
denial of a suppression motion even
though the judgment of conviction ap-
pealed from is based on the entry of a
guilty plea. E.g.,Cal.Penal Code §
1538.5(m) (West 1982);
N.Y.Crim.Proc.Law § 710.70(2)
(Consol.1984); Wis.Stat.Ann. § 971.31(10)
(West 1985).


We believe the use of such conditional pleas by
criminal defendants-if agreed to by the prosecution
and accepted by the trial court-is a sensible and
sound practice.FN3 If *939 a case ultimately hinges
on the admissibility of evidence whose acquisition
is challenged by the defendant on constitutional
grounds, forcing the parties to go through an entire
trial merely to preserve the suppression issue is a
pointless and wasteful exercise. See United States
ex rel. Rogers v. Warden of Attica State Prison, 381
F.2d 209, 214 (2d Cir.1967) (forced trial in these
circumstances would be a “waste of time, money
and manpower”).


FN3. New York's statute, supra note 2, has
been described by the United States Su-
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preme Court as a commendable effort “to
relieve the problem of congested trial cal-
endars in a manner that does not diminish
the opportunity for the assertion of rights
guaranteed by the Constitution.” Lefkowitz
v. Newsome, 420 U.S. 283, 293, 95 S.Ct.
886, 891, 43 L.Ed.2d 196 (1975) (per
Stewart, J.). One writer has argued that the
United States Constitution compels courts
to give defendants the option to plead con-
ditionally guilty because an unconditional
plea system needlessly burdens fourth
amendment rights by forcing the defendant
to choose either the benefits of plea bar-
gaining or preservation of the constitution-
al issues for appeal. Note, Conditional
Guilty Pleas, 93 Harv.L.Rev. 564, 577-85
(1980). The four main arguments against
the conditional plea practice were analyzed
and rejected by the drafters of the current
rule governing federal criminal procedure.
Fed.R.Crim.P. 11(a)(2) advisory commit-
tee notes, reprinted in3A C. Wright, Fed-
eral Practice and Procedure 77-80
(Supp.1987). See also Comment, Condi-
tioned Guilty Pleas: Post-Guilty Plea Ap-
peal of Nonjurisdictional Issues,26 UCLA
L.Rev. 360, 375-82 (1978).


[2] It is true that a conditional plea reserving a sup-
pression issue for appeal does not have the com-
plete finality of an unconditioned plea, but it still
results in a judgment of conviction, not an inter-
locutory order. That judgment is as final as any
conviction after trial that might be reversed on dir-
ect appeal. Note, Conditional Guilty Pleas, 93
Harv.L.Rev. 564, 574 (1980). See People v. Reid,
362 N.W.2d at 660. The essence of the conditional
plea


is that the legal guilt of the defendant exists only if
the prosecution's case rests on admissible evid-
ence. The crux of the dispute is resolution of the
alleged error on appeal, not factual guilt or inno-
cence. The conditional plea is tailored to further


the resolution of these specific issues at the reas-
onable expense of any state interest in obtaining
finality in the proceedings. The plea continues to
serve a partial state interest in finality, however,
by establishing admission of the defendant's fac-
tual guilt. The defendant stands guilty and the
proceedings come to an end if the reserved issue
is ultimately decided in the government's favor.


Comment, Conditioned Guilty Pleas: Post-Guilty
Plea Appeal of Nonjurisdictional Issues,26 UCLA
L.Rev. 360, 378 (1978). We see no logical incon-
sistency between a plea that admits factual guilt-or
refuses to contest it-and the preserved claim on ap-
peal that the government is constitutionally barred
from being able to prove its case because of the il-
legal seizure of evidence.


We hold that conditional pleas of the sort in issue
here, when agreed to by the defendant and the pro-
secution and approved by the trial court, are per-
missible in Utah even though they are not specific-
ally authorized by the statutes governing the entry
of pleas by criminal defendants.FN4 SeeUtah Code
Ann. § 77-13-1 (1988); Utah Code Ann. §§
77-13-2, -3, -6 (1982); Utah Code Ann. § 77-35-11
(1988). Conditional plea agreements were accepted
by the state courts in Oveson, Ashby, Crosby, and
Reid, cited above, despite the absence in those jur-
isdictions of any authorizing court rule or statute.
They were also accepted by two federal circuits
long before the 1983 adoption of Fed.R.Crim.P.
11(a)(2), which for the first time affirmatively au-
thorized conditional pleas of guilty or nolo con-
tendere that preserved a federal defendant's right to
appellate review of adverse pre-trial rulings, includ-
ing those on fourth *940 amendment issues. See
United States v. Moskow, 588 F.2d 882 (3d
Cir.1978); United States v. Burke, 517 F.2d 377 (2d
Cir.1975) (pre-trial motion to suppress).FN5 More
recently, the defendant in United States v. Place,
462 U.S. 696, 700, 103 S.Ct. 2637, 2641, 77
L.Ed.2d 110 (1983), had pleaded guilty but ex-
pressly reserved the right to appeal the denial of his
suppression motion. The United States Supreme
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Court tacitly approved of that conditional plea prac-
tice, notwithstanding the lack of any authorizing
statute or rule, by addressing the merits of the
fourth amendment issue and affirming the Second
Circuit's reversal of the trial court's denial of de-
fendant Place's motion to suppress.FN6


FN4. We recognize that some state courts
have refused to permit the defendant, the
prosecution, and the trial judge to make
such conditional plea agreements without a
specific authorizing statute or court rule.
See, e.g., State v. Arnsberg, 27 Ariz.App.
205, 553 P.2d 238 (1976); State v. Dorr,
184 N.W.2d 673 (Iowa 1971) (conditional
plea reserving search and seizure issues for
appeal is unauthorized interlocutory ap-
peal); State v. Turcotte, 164 Mont. 426,
524 P.2d 787 (1974) (conditional guilty
plea agreement is not statutorily authorized
and cannot be used to preserve fourth
amendment issue for appeal). Unlike our
dissenting colleague, however, we do not
construe the absence of any mention of
conditional pleas in Utah Code Ann. §
77-35-11 (1988), Utah R.Crim.P. 11, as an
affirmative bar to such arrangements. In-
deed, the Utah Supreme Court recently ap-
proved of a guilty plea conditioned on the
imposition of an agreed-upon sentence al-
though Rule 11 makes no mention of any
type of conditional plea. State v. Kay, 717
P.2d 1294 (Utah 1986).


FN5. Contra United States v. Matthews,
472 F.2d 1173 (4th Cir.1973); United
States v. Swann, 574 F.2d 1316 (5th
Cir.1978) (conditional pleas inappropriate
in absence of authorizing rule or statute);
United States v. Clark, 459 F.2d 977 (8th
Cir.1972); United States v. Benson, 579
F.2d 508 (9th Cir.1978) (conditional plea
has no statutory basis and is contrary to
prior United States Supreme Court de-
cisions); United States v. Brown, 499 F.2d


829 (7th Cir.1974) (conditional plea logic-
ally inconsistent and thus improper).


FN6. Previously, the Supreme Court had
considered and rejected on the merits a de-
fendant's claim that his prosecution was
barred by the statute of limitations, even
though he had pleaded nolo contendere
after his motion to dismiss was denied by
the trial court. Jaben v. United States, 381
U.S. 214, 85 S.Ct. 1365, 14 L.Ed.2d 345
(1965). As the court in United States v.
Doyle, 348 F.2d 715, 719 (2d Cir.1965),
pointed out, the record in Jaben showed
that defendant's plea was explicitly condi-
tioned on the right to appellate review of
the limitations issue.


Unlike the defendants in Beck and Yeck, Sery did
not forfeit his claim that he was seized in violation
of the fourth amendment by entering an uncondi-
tional plea. Instead, he specifically preserved that
claim as part of the plea agreement. The prosecu-
tion agreed to that condition on the record; the
court accepted the agreed-upon conditional plea.
The defendant relied thereon and proceeded accord-
ingly. Inasmuch as the court and counsel agreed on
the procedure and it is not otherwise prohibited, we
find no error.


SEIZURE OF DEFENDANT


[3] The fourth amendment to the United States
Constitution, applicable to the states through the
fourteenth amendment, Mapp v. Ohio, 367 U.S.
643, 81 S.Ct. 1684, 6 L.Ed.2d 1081 (1961),
provides:


The right of the people to be secure in their per-
sons, houses, papers, and effects, against unreas-
onable searches and seizures, shall not be viol-
ated, and no Warrants shall issue, but upon prob-
able cause, supported by Oath or affirmation, and
particularly describing the place to be searched,
and the persons or things to be seized.
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In Terry v. Ohio, 392 U.S. 1, 88 S.Ct. 1868, 20
L.Ed.2d 889 (1968), the United States Supreme
Court first recognized a limited exception to the
fourth amendment's requirement that all “seizures”
of persons must be based on probable cause. Since
the intrusion in Terry involved a brief “stop and
frisk” for weapons, and not an arrest, the Court held
that probable cause was not necessary. Nonetheless,
in order to justify under the fourth amendment even
this lesser intrusion, Terry held that the police of-
ficer must be able to point to “specific and articul-
able facts which, taken together with rational infer-
ences from those facts, reasonably warrant that in-
trusion.” Id. at 21, 88 S.Ct. at 1879. The Court
pointed out that this requirement of specificity in
the information upon which police action is predic-
ated is “the central teaching” of its fourth amend-
ment jurisprudence. Id. at 21 n. 18, 88 S.Ct. at 1880
n. 18. It enables a reviewing court to assess the
reasonableness of the police action against an ob-
jective standard, not the subjective good faith of the
individual officer.


The scheme of the Fourth Amendment becomes
meaningful only when it is assured that at some
point the conduct of those charged with enforcing
the laws can be subjected to the more detached,
neutral scrutiny of a judge who must evaluate the
reasonableness of a particular search or seizure in
light of the particular circumstances. And in mak-
ing that assessment it is imperative that the facts
be judged against an objective standard:*941
would the facts available to the officer at the mo-
ment of the seizure or the search “warrant a man
of reasonable caution in the belief” that the action
taken was appropriate? Anything less would in-
vite intrusions upon constitutionally guaranteed
rights based on nothing more substantial than in-
articulate hunches, a result this Court has consist-
ently refused to sanction. And simple “ ‘good
faith on the part of the arresting officer is not
enough.’ ...If subjective good faith alone were the
test, the protections of the Fourth Amendment
would evaporate, and the people would be
‘secure in their persons, houses, papers and ef-


fects,’ only in the discretion of the police.”


Id. at 21-22, 88 S.Ct. at 1879-80 (citations and foot-
notes omitted). See State v. Trujillo, 739 P.2d 85,
88 (Utah App.1987). Stressing that each case must
be decided on its own facts, the Terry court con-
cluded that the limited stop and frisk was justified
where “a police officer observes unusual conduct
which leads him reasonably to conclude in light of
his experience that criminal activity is afoot....”
Terry, 392 U.S. at 30, 88 S.Ct. at 1884. This lan-
guage in Terry is now referred to as the “reasonable
suspicion” test, see, e.g., United States v. Brignoni-
Ponce, 422 U.S. 873, 95 S.Ct. 2574, 45 L.Ed.2d
607 (1975), and has been codified in this state in
Utah Code Ann. § 77-7-15 (1982).FN7


FN7. That statute provides:


A peace officer may stop any person in a
public place when he has a reasonable
suspicion to believe he has committed or
is in the act of committing or is attempt-
ing to commit a public offense and may
demand his name, address and an ex-
planation of his actions.


Utah Code Ann. § 77-7-15 (1982).


A temporary detention or seizure is “justifiable un-
der the Fourth Amendment if there is articulable
suspicion that a person has committed or is about to
commit a crime.” Florida v. Royer, 460 U.S. 491,
498, 103 S.Ct. 1319, 1324, 75 L.Ed.2d 229 (1983)
(plurality opinion). Based on the totality of the cir-
cumstances, the detaining officers must have a par-
ticularized and objective basis for suspecting crim-
inal activity by the particular person detained.
United States v. Cortez, 449 U.S. 411, 417-18, 101
S.Ct. 690, 694-69, 66 L.Ed.2d 621 (1981). See State
v. Mendoza, 748 P.2d 181, 183 (Utah 1987).


On appeal, Sery argues that his detention by Pear-
son and the other officers, after being stopped the
second time outside the terminal, constituted an ar-
rest unsupported by probable cause. Alternatively,
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defendant asserts that the detention constituted a
seizure within the meaning of the fourth amend-
ment that was unlawful because not based on Pear-
son's reasonable suspicion of criminal activity. In
its brief, the State denies that the detention was an
“arrest” for which the fourth amendment requires
probable cause. However, the State agrees that Sery
was “seized” for fourth amendment purposes when
he and his bag were detained by the officers for the
canine drug check. See United States v. Place, 462
U.S. 696, 708-709, 103 S.Ct. 2637, 2645, 77
L.Ed.2d 110 (1983); United States v. Mendenhall,
446 U.S. 544, 554, 100 S.Ct. 1870, 1877, 64
L.Ed.2d 497 (1980) (opinion of Stewart, J.) (person
is “seized” if, in view of all the circumstances, a
reasonable person would have believed that he was
not free to leave). But the State claims the seizure
was not unconstitutional because Pearson had the
necessary reasonable suspicion of criminal activity
to conduct the type and length of detention to which
Sery was subjected. In view of the State's position,
if we conclude that there was not a sufficient basis
for even a Terry stop, we need not consider whether
there was probable cause to support an arrest.


The trial court determined that the articulable facts
known to Pearson supported a reasonable suspicion
of criminal activity by Sery when he and his bag
were seized outside the terminal. Assuming that
Sery's detention was an investigatory stop and not
an arrest requiring probable cause,FN8 the
threshold issue is whether this determination is
clearly erroneous. *942 Mendoza, 748 P.2d at 183
(citing Cortez, 449 U.S. at 416, 101 S.Ct. at 694).
The trial court's finding is clearly erroneous only if
it is against the clear weight of the evidence or if
we reach a definite and firm conviction that a mis-
take has been made. State v. Ashe, 745 P.2d 1255,
1258 (Utah 1987); State v. Walker, 743 P.2d 191,
193 (Utah 1987). We need not examine the reason-
ableness of the nature, duration and scope of the de-
tention and investigation unless we first conclude
that the seizure was constitutionally valid at the
outset. See United States v. Sharpe, 470 U.S. 675,
682, 105 S.Ct. 1568, 1573, 84 L.Ed.2d 605 (1985).


FN8. The United States Supreme Court has
recently acknowledged that its prior de-
cisions “may in some instances create dif-
ficult line-drawing problems in distin-
guishing an investigative stop from a de
facto arrest.” United States v. Sharpe, 470
U.S. 675, 685, 105 S.Ct. 1568, 1575, 84
L.Ed.2d 605 (1985). In another airline pas-
senger detention case, the Fifth Circuit
Court of Appeals has stated that, except in
the context of border searches, successive
investigatory stops of an individual based
on the same information strongly indicate
that an arrest requiring probable cause has
taken place:


The coercion inherent in the successive
stop situation must be acknowledged.
Otherwise, an intrusion which can be
much more severe than an actual arrest
will be allowed to take place on the basis
of much less justification.


United States v. Morin, 665 F.2d 765,
769 (5th Cir.1982).


We conclude that the articulable objective facts
known to Sergeant Pearson when he seized Sery
and his bag did not support a reasonable suspicion
that Sery was engaged in criminal activity. Accord-
ingly, the trial court's denial of defendant's motion
to suppress the evidence found in his bag was
clearly erroneous.


Seven facts were enumerated by respondent in sup-
port of the reasonableness of Pearson's suspicion:
FN9 (1) Sery arrived from Florida; (2) waited a few
minutes at the gate and looked nervously around
there and before entering the snack bar; (3) went to
a telephone booth and twice stood up and looked in
the direction of the officers; *943 (4) took a strange
route from the phone booth area back to the con-
course; (5) possessed a plane ticket on which he
claimed his name had been inaccurately recorded;
(6) told Pearson he had no identification on him;
and (7) left a telephone number with the airline re-
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servationist that had been changed to an unpub-
lished number.FN10


FN9. The United States Supreme Court has
scrutinized stops of airline passengers ex-
hibiting “drug courier profile” characterist-
ics in three cases. United States v. Menden-
hall, 446 U.S. 544, 100 S.Ct. 1870, 64
L.Ed.2d 497 (1980); Reid v. Georgia, 448
U.S. 438, 100 S.Ct. 2752, 65 L.Ed.2d 890
(1980) (per curiam); Florida v. Royer, 460
U.S. 491, 103 S.Ct. 1319, 75 L.Ed.2d 229
(1983). More recently, in Florida v.
Rodriguez, 469 U.S. 1, 105 S.Ct. 308, 83
L.Ed.2d 165 (1984) (per curiam), the Court
ruled on a Terry stop in an airport that was
apparently not initiated based on a match-
up with formal profile characteristics.


In Mendenhall, the facts relied on by
agents for their suspicion of criminal
activity were: defendant arrived from
Los Angeles; was the last to leave the
plane; appeared nervous; scanned the ar-
rival area; did not claim luggage; and
changed airlines. The Court did not
reach a consensus on the appropriate
reasoning to the result reached. Two of
the majority held there was no seizure
because the entire encounter with the
agents was consensual; the reasonable
suspicion issue was not reached by them.
The three concurring justices assumed
there was a Terry seizure and found
reasonable suspicion. The four dissenters
felt there was a seizure without reason-
able suspicion of criminal activity. In
Reid, the agent was held to lack any
reasonable suspicion based on the facts
that defendants: arrived from Ft. Lauder-
dale; in the early morning; with only
carry-on bags; and appeared to the agent
to try to conceal their travel together. In
Royer, a plurality held the police con-
duct exceeded the permissible scope of a


Terry investigative stop, turning the en-
counter into an arrest for which there
was no probable cause. The four dissent-
ers concluded there was reasonable sus-
picion for defendant's stop based on the
facts that he: carried two heavy Americ-
an Tourister bags; was young; casually
dressed; appeared nervous; looked
around; was flying out of Miami, a ma-
jor drug distribution center; paid for his
ticket with small bills; did not complete
the baggage ID tag; and traveled under
an assumed name. Finally, in its per
curiam decision in Rodriguez, the Court
assumed there was a seizure of defend-
ant but held it was justified by an articul-
able suspicion of criminal activity be-
cause defendant had: spoken furtively
with his confederates after spotting the
plainclothes officers; was told by one
confederate to “Get out of here”; attemp-
ted to evade the officers; and gave con-
tradictory statements concerning his
identity during the consensual encounter
before the seizure. These results have led
one noted commentator to conclude:


From Reid, Mendenhall, Royer and
Rodriguez, it cannot be said with assur-
ance what combination of factors from
the “drug courier profile,” if any, will
suffice to justify a Terry stop. But some
conclusions may be reached from these
decisions. For one thing, the fact the
traveler has come from a “major source
city” is of some significance, but-for the
reasons stated in Reid -is hardly a
weighty factor. Clearly that factor alone
will not justify a stop. Nor will that
factor suffice in conjunction with some
other circumstance which is highly am-
biguous, such as that the traveler appears
nervous.


3 W. LaFave, Search and Seizure §
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9.3(c) (2d ed. 1987) (footnotes omitted).


FN10. Sergeant Pearson disclaimed any
use of a drug courier profile as the basis
for his stops of Sery. Nonetheless, the facts
he relied on closely parallel the character-
istics listed in a typical drug courier pro-
file. A useful and enlightening empirical
analysis of drug courier profile character-
istics appears in Cloud, Search and Seizure
by the Numbers: The Drug Courier Profile
and Judicial Review of Investigative For-
mulas,65 B.U.L.Rev. 843 (1985). The au-
thor selected ninety different reported
opinions from state and federal appellate
courts involving 103 defendants. The opin-
ions studied were issued by twenty-seven
different courts during the period from Au-
gust, 1975 through December, 1983. Id. at
888. The methods employed were designed
to yield fact-based information providing
insight into the use of the drug courier pro-
file and its impact on judicial decision-mak-
ing. The study presents a comprehensive
overview unavailable to courts reviewing
the facts of individual cases and calls for
additional scrutiny of the profile using oth-
er systematic methods:


The drug courier profile has never been
subjected to [a] process of validation.
The government has not conducted any
systematic study to determine whether
the drug profile has any predictive valid-
ity. Indeed, the only evidence of its ef-
fectiveness has generally been the testi-
mony of agents who utilize the profile in
the field. This testimony is typically de-
ficient because even when agents “were
recognized as having made stops in a
substantial number of past instances
where their suspicions proved to be cor-
rect [there was no] evidence as to the
number of instances in which innocent
passengers had been subjected by them


to investigatory stops.”


...In the rare instances where the govern-
ment has provided non-anecdotal evid-
ence purporting to establish the profile's
validity, the information has been fa-
cially deficient. In particular, the data
fails to account for all profile-related po-
lice encounters with air travelers and
provides no evidence indicating that the
profile accurately distinguishes drug
couriers from innocent passengers.


Id. at 875-76 (quoting United States v.
Place, 660 F.2d 44, 48-49 (2d Cir.1981),
aff'd, 462 U.S. 696, 103 S.Ct. 2637, 77
L.Ed.2d 110 (1983)). We share the au-
thor's concerns about the reliance on
drug courier profiles by police and re-
viewing courts. No litmus-paper test can
determine whether the police possessed
sufficient facts to justify a person's
seizure. Id. at 857. The profile formula is
such a test. If (a) courts accept the
premise that the profile works accur-
ately, i.e., identifies couriers and (b) the
government shows a trained agent has
conformed the traveler to the profile, the
courts' reviewing function is virtually
eliminated. Id. The agent's behavioral in-
terpretation supplants court review be-
cause his claims become self-verifying.


Cloud's analysis yielded these conclu-
sions about the following frequently oc-
curring shared profile characteristics,
similar to the seven facts enumerated by
the State in the case before us:


(1) Arrival from or Travel to Drug
“Source City” or Drug “Use City”: The
results indicate that the cities of arrival
or destination of drug couriers (for those
defendants arrested before their flights
were completed) are dispersed
throughout the country. Id. at 901. “[I]f
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every area of the nation is suspect [as a
drug use location], then every air travel-
ler is potentially a suspect merely by vir-
tue of traveling between two locations.”
Id. at 900. Furthermore, “drug traffickers
may travel to any city in the nation. Sus-
picion surely cannot attach to a traveler
simply because he is going somewhere.”
Id. at 902.


(2) Nervousness:


According to the police ... 50.5% of the
defendants exhibited pre-contact
nervousness. Although nearly one-half
of the defendants did not conform to
[this characteristic], the data suggest that
it is one of the most significant charac-
teristics to the police. Unfortunately, it is
also the most subjective of the character-
istics comprising the formal profiles.


Id. at 903.


(3) Using Telephone Upon Arrival:
More drug couriers did not make tele-
phone calls than did. Phone calls were
made by only 19.4% of defendants in the
studied cases. Id. at 906.


(4) Unusual Itinerary: Place-to-place
travel by an unusual itinerary (not within
the terminal, as with Sery), such as rapid
turnaround time, is a characteristic in
one standard drug courier profile. Yet
only 17.5% of the studied defendants
were described as traveling with a fast
turnaround time. Id. at 909.


(5) Use of an Alias: Police learned of an
alias before making investigative contact
with only 3.9% of defendants. Officers
learned during the initial contact that
21.4% of the suspects were not using ali-
ases, yet continued their investigations.
Id. at 905-06.


(6) Left False Telephone Callback Num-
ber with Airline: Leaving a false number
may be suspicious because it leaves no
record for use in tracing suspects, yet it
was attributed to only 11% of the de-
fendants. The reliability of this charac-
teristic is doubtful, since substantial re-
cord-keeping problems exist that in-
crease the possibility of a false number
report. Any error in reciting the number
to the airline, or by the airline in receiv-
ing, recording or retrieving, or by the po-
lice in doing the same (or in dialing)
could lead investigators to conclude in-
correctly that the traveler had left a fake
number. Id. at 907.


*944 Although the government may present a
lengthy list of detailed observations, the courts
are not relieved of their duty to review the list
critically and decide whether each particular ob-
servation cited actually contributes something to
the “whole picture”-that is, whether the particular
observation bears any reasonable correlation to a
suspicion that the person presently is engaged in
criminal activity.


United States v. Sokolow, 831 F.2d 1413, 1418 (9th
Cir.1987).


In State v. Mendoza, 748 P.2d 181 (Utah 1987), the
Utah Supreme Court reviewed the constitutional
validity of an investigatory vehicle stop preceding a
search that yielded marijuana. There, seven facts
were articulated by the officers in support of the
reasonableness of their suspicion: (1) the occupants
appeared to be of Latin descent; (2) route of travel;
(3) time of day; (4) time of year; (5) California li-
cense plates; (6) an erratic driving pattern; and (7)
nervous behavior. A comparative analysis with
Mendoza is illuminating. We begin with
“nervousness,” the second Sery fact and the last
Mendoza fact.


A. “Nervousness”
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In Mendoza, the officers' conclusion of nervousness
on the part of the car occupants was based on a
“white-knuckled,” rigid look and failure to make
eye contact. Those descriptions were not given any
weight by the court in determining if the officers
had a reasonable suspicion to conduct an investigat-
ory stop. Id. at 184. Here, there was no attempt by
Pearson to articulate any specific objective fact un-
derlying his subjective conclusion, other than to say
that Sery was “looking around,” FN11 something
many passengers do when they first reach the ar-
rival gate, especially if they expect to be met by
someone and that person is not readily seen. Pear-
son did not claim that Sery's “looking around” was
in any way unusual for an arriving passenger. No
observations of “nervousness” were made either
when Sery was first approached and questioned by
the identified officers or later when he was de-
tained. His responses indicate calm and deliberate
behavior rather than agitation and apprehensive-
ness. The fact that Sery was still waiting at the air-
port an hour after being followed from the arrival
gate and then questioned by police belies the
nervous label. Sery did not take flight or behave as
if he was avoiding apprehension, as would be ex-
pected of the truly nervous suspect.


FN11. Pearson's description of Sery's
nervousness is remarkably similar to that
used by drug agents to describe the behavi-
or of the defendants stopped in Menden-
hall, 446 U.S. at 547 n. 1, 100 S.Ct. at
1873 n. 1 (deplaning defendant “appeared
to be very nervous” and “completely
scanned the whole area where [the agents]
were standing”), and Royer, 460 U.S. at
493 n. 2, 103 S.Ct. at 1322 n. 2 (defendant
“appeared pale and nervous, looking
around at other people”). These cases illus-
trate the ease with which agents may make
an after-the-fact subjective assertion fitting
the suspect into a mode of criminality.


Nervousness is the most subjective of the character-
istics relied on here. Cloud, Search and Seizure by


the Numbers: The Drug Courier Profile and Judi-
cial Review of Investigative Formulas,65
B.U.L.Rev. 843, 903 (1985). If the officer cannot
articulate the unusual mannerisms or actions by the
defendant that led to a conclusion of nervousness, it
is impossible for any reviewing court to determine,
after the fact, whether the person's apparent
nervousness was any different from that observed
in countless travelers-or if the nervousness existed
at all.FN12 See id. In *945 fact, Pearson testified
that Sery's behavior was not unusual, i.e., no differ-
ent than that of other deplaning passengers. The of-
ficer's mere conclusion regarding defendant's
nervousness, unsupported by relevant objective
facts, can have no weight in determining if he had a
reasonable suspicion of criminal activity. Cf. State
v. Dorsey, 731 P.2d 1085, 1088 (Utah 1986)
(officer's determination of probable cause justifying
a warrantless vehicle search must be evaluated in
light of his or her experience and training “where
there are objective facts to justify the conclusion”).


FN12. In United States v. Sanford, 658
F.2d 342, 345 (5th Cir.1981), cert. denied,
455 U.S. 991, 102 S.Ct. 1618, 71 L.Ed.2d
852 (1982), the famous drug agent
Markonni had asserted he could distin-
guish innocent nervousness from criminal
nervousness. Pearson did not describe
Sery's looking around as unusually
nervous; his use of this human character-
istic must rest on the presumption that drug
couriers, afraid of discovery, act differ-
ently from innocent travelers and exhibit
increasingly nervous behavior when
watched, approached, or questioned. The
necessity for the officer to make an on-
the-spot evaluation of a person's psycholo-
gical state portends enormous potential for
subjective abuse. Air travel frequently in-
volves events and human feelings which
spawn nervous and perhaps “suspicious”
behavior. Some examples are: frightening,
cancelled, or delayed flights; missed con-
nections; late arrivals causing missed ap-
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pointments; lost tickets or baggage; and
dashed expectations of being met by
someone. To this list of quotidian travel
traumas, we would add: being watched,
followed, or accosted by unknown persons
for unknown reasons.


B. Itinerary


In Mendoza, the car occupants' route of travel and
California license plates were found to have little
probative value in determining whether the officers
had a reasonable suspicion justifying the stop of the
car. Mendoza, 748 P.2d at 183. Those facts are sim-
ilar to the fact that Sery came to Utah on a Delta
flight originating in Florida, which likewise has
little probative value. The record does not clearly
show the city in Florida from which Sery came.
Pearson testified, very generally, that Miami is a
known source of the supply of drugs for the west
coast. He also testified he was watching Sery's
flight with the trainees because “Florida is a known
source of, specifically, cocaine and marijuana to the
western and northwestern United States.” There
was no testimony that Sery's particular route of
travel (somewhere in Florida to Atlanta to Salt
Lake City) or flight was frequently used to trans-
port illegal drugs to Utah, while in Mendoza the of-
ficers testified Interstate 15 was frequently used by
illegal aliens from Mexico. See id. Salt Lake City is
a major hub for airline flights to and from many
places. In Mendoza, the court considered it unlikely
that illegal alien transporters comprised a signific-
ant portion of I-15 traffic. It seems equally unlikely
that drug couriers comprise a significant portion of
the travelers through Salt Lake International Air-
port, even of those whose flights originated in Flor-
ida.


The officers testified in Mendoza that they relied on
“erratic” driving behavior in the form of failure to
yield lane, change of lane, and rapid deceleration;
the court, however, could not see how this behavior
could reasonably give rise to a suspicion that the
car occupants were engaged in illegal activity. Id. at


184. Here, Pearson attached significance to the fact
that Sery sat down in a phone booth and twice
stood up and looked over the dividing partition. We
fail to see, and Pearson did not say, how this beha-
vior varies from that of any other arriving passen-
ger who keeps looking around the terminal area for
whoever was supposed to meet him or her at the ar-
rival gate, or who looks around in search of
someone who might be willing to provide the
change necessary to complete the telephone call.
See Reid, 448 U.S. at 441, 100 S.Ct. at 2754 (all but
one of the characteristics relied upon by the detain-
ing officers “describe a very large category of pre-
sumably innocent travelers”).


Pearson also found it “strange” that Sery left the
bank of phone booths by a different path than the
way he had entered it, rejoining the main concourse
hallway at a point that was “beyond” Pearson and
the trainees but, presumably, further along Sery's
route down the concourse. This path was strange,
Pearson asserted, because Sery “kind of edged his
way between the glassed-in wall area and pay
phones.” Neither the trial court nor counsel asked
Pearson to diagram the scene or add flesh to his
cursory account by giving the actual layout and di-
mensions of the space or the location of the of-
ficers. The record shows that, while Sery was in the
phone booth, some of the surveilling trainees were
within five feet of him. The path chosen by Sery
could have been the one most available to him if
the officers were blocking the route by which he
had come.


C. Name Discrepancy


Furthermore, Pearson did not articulate, and we
cannot discern, any special meaning that should be
given to the error Sery claimed the airline made in
the name in which they issued his ticket. This fact
is *946 transformed by the State in its brief (and,
notably, not by Pearson at the suppression hearing)
into the “fact” that Sery was traveling under an
“assumed name,” one of the facts the United States
Supreme Court has suggested could, in tandem with
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other relevant facts, justify an investigative deten-
tion of a passenger and his luggage. Royer, 460
U.S. at 502, 103 S.Ct. at 1326.


Pearson testified that, after Sery told him his name
was not what appeared on the ticket,FN13 he did
not ask Sery for his correct name and Sery did not
offer it. Although Pearson asked Sery to produce
some identification other than his ticket, Sery
replied that he had none.FN14 The officer thus had
nothing with which he could compare the name on
the ticket. Pearson stated he did not know defend-
ant's real name until after Sery was arrested by
Whittaker. He, therefore, did not know and could
not have known until after the seizure whether de-
fendant was using an assumed name, as opposed to
a misspelled name on the ticket due to travel agent
or airline error. Cf. Mendenhall, 446 U.S. at 548,
100 S.Ct. at 1874 (defendant voluntarily showed
drug agents a driver's license in the name of Sylvia
Mendenhall and a ticket issued in the name of An-
nette Ford).


FN13. The court reporter at the suppres-
sion hearing first transcribed the stated
name on the airline ticket as “Sid Sellow.”
Thereafter, it was variously transcribed as
Sedsel, Sidsel and Sutcel.


FN14. Respondent cites United States v.
Espinosa-Guerra, 805 F.2d 1502 (11th
Cir.1986), as support for the notion that an
airline passenger's claim to not be carrying
identification other than a ticket is a fact
reasonably arousing suspicion in a trained
drug agent. In Espinosa-Guerra, however,
defendant's claim that he was carrying no
identification assumed unusual signific-
ance-along with other objective facts artic-
ulated by the investigating drug agent-
because he was traveling a long distance
and did not speak English. Id. at 1508.


D. Unpublished Phone Number


In this appeal, even the State concedes that Pearson
lacked sufficient articulable objective facts to sup-
port a reasonable suspicion of criminal activity by
Sery up through the point when Pearson told Sery
he was free to leave, i.e., after asking him some
questions and being refused consent to search
Sery's bag. Pearson also must have concluded,
drawing on his nine years of experience in drug
courier interception, that the actions he had per-
ceived up to that point did not, even taken together,
provide him any legal basis to detain Sery involun-
tarily. But, the State argues, “[a]fter the initial en-
counter with defendant the officers obtained addi-
tional facts which caused them to believe defendant
was committing a crime.” Brief for Respondent at
14 (emphasis added).


The only further investigation Pearson did after the
first encounter was to obtain and call the callback
number Sery had left with the airline reservationist.
The only “additional fact” Pearson learned was that
“[i]t had been changed to a nonpublished number.”
This added nothing meaningful or probative to that
which he had already observed and evaluated. Pear-
son stated at the hearing he did not know when
Sery had made his reservation or when the number
called had been changed to a nonpublished number.
Despite this, both Pearson and the respondent twist
this into the “fact” that Sery left a “nonworking”
number with the airline when he bought his ticket.
The fact that a phone number left with an airline
(on some unknown date) was changed to an unlis-
ted number (on some unknown date) could not-in
light of all the circumstances and the objective facts
known to him-lead Pearson to a reasonable suspi-
cion of criminal activity.


Conclusion


We recognize that a trained law enforcement officer
may be able to perceive and articulate meaning in
given conduct which would be wholly innocent to
the untrained observer. Mendenhall, 466 U.S. at
563, 100 S.Ct. at 1882 (quoting Brown v. Texas,
443 U.S. 47, 52 n. 2, 99 S.Ct. 2637, 2641 n. 2, 61
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L.Ed.2d 357 (1979)); Trujillo, 739 P.2d at 88. See
also Brignoni-Ponce, 422 U.S. at 885, 95 S.Ct. at
2582. If Pearson perceived any such meaning in
Sery's actions, he did not articulate that meaning to
the trial court.


The objective facts relied upon by Pearson do not
support a reasonable suspicion *947 that Sery was
engaged in criminal activity. We hold that the trial
court's determination to the contrary was clearly er-
roneous. Because the seizure of Sery and his bag
for the canine drug sniff violated defendant's fourth
amendment rights, the evidence found in the search
of his bag should have been suppressed. The order
of the trial court denying defendant's suppression
motion is reversed, and the case is remanded to the
district court for further proceedings consistent with
this opinion.


ORME, J., concurs.
DAVIDSON, Judge (dissenting).
I respectfully dissent because I believe the majority
erred in affirming the trial court's acceptance of a
no contest plea conditioned on defendant's right to
appeal the motion to suppress. I also believe the
majority incorrectly decided that the motion to sup-
press should have been granted.


Rather than point out weaknesses in the majority's
recitation of the facts, I offer what I consider to be
a complete factual statement of the case but one
which highlights certain important aspects. At ap-
proximately 11:05 a.m. on May 22, 1986, Delta
Airlines Flight No. 565, originating in Florida,
began deplaning passengers at the Salt Lake Inter-
national Airport. Observing were several law en-
forcement officers involved in a training seminar.
Approximately 20 members of different police
agencies were training at the airport in several
groups. Conducting the training was Sergeant Wil-
liam Pearson of the Metro Dade Police Department,
Miami, Florida. Sergeant Pearson, a veteran of over
25 years in police work had spent 19 years enfor-
cing narcotics laws. Subsequent to extensive train-
ing in narcotics surveillance, investigation, and en-
forcement, Sergeant Pearson has supervised the


drug interdiction unit, primarily concerned with the
Miami International Airport, for nine years. During
this time, Sergeant Pearson has taught his specialty
at colleges and to other police departments
throughout the United States including Los
Angeles, Denver, and Gainesville, Florida. Among
those at the airport with Sergeant Pearson was
Agent Mark Whittaker from the Utah State Narcot-
ics and Liquor Law Enforcement Bureau.


The officers saw defendant leave the aircraft carry-
ing a vinyl suitcase. Sergeant Pearson testified that
defendant “stopped momentarily, looked nervously
around, waited there for several minutes while oth-
er passengers passed him, and then continued on up
the concourse.” Agent Whittaker testified that de-
fendant “appeared to be very nervous” when he de-
planed and that, while the other passengers walked
past him, defendant “kept looking around
nervously.” Referring to defendant, Sergeant Pear-
son indicated to Agent Whittaker, “Let's take a look
at him” or, “Let's follow him.”


Defendant proceeded up the concourse until he
entered a coffee shop after he “looked nervously
around again.” Upon exiting the coffee shop, de-
fendant proceeded directly to a bank of telephones
separated by partitions. Defendant sat down and
picked up a telephone receiver but did not place any
money in the machine. Defendant then “put the re-
ceiver to his ear, he stood up, looked around, sat
back down.” Agent Whittaker testified defendant
repeated his behavior two or three times without
ever inserting any coins into the telephone. Ser-
geant Pearson testified defendant stood up above
the partition on two occasions and looked in his dir-
ection. Further testimony by Agent Whittaker indic-
ated Sergeant Pearson and he were about five feet
away. Defendant then picked up his suitcase but,
rather than taking the normal route from the tele-
phone area, he edged his way between a glass wall
and the telephones allowing him to leave the tele-
phone area beyond where the officers were stand-
ing.


At this point, Sergeant Pearson, Agent Whittaker,
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and one other officer approached defendant and
identified themselves as police officers. Sergeant
Pearson asked to speak to defendant “for a mo-
ment” to which defendant agreed. When asked, de-
fendant showed Sergeant Pearson his airline ticket
which was in the name of Sidsel. Sergeant Pearson
then asked “Mr. *948 Sidsel” for some identifica-
tion to which defendant replied that his name was
not Sidsel, that the airline had made a mistake, and
that he did not have any identification. Defendant
did not offer his correct name. When asked if he
had “any objections to giving [Sergeant Pearson] a
consent to search the suitcase,” defendant replied
he would rather not. Sergeant Pearson then thanked
defendant and informed him he was “free to leave.”
Agent Whittaker testified that after leaving the of-
ficers, defendant proceeded further down the con-
course to another telephone area and made calls.
Defendant then went to the baggage claim area via
the escalator. He waited in that area for several
minutes, walked around the downstairs area of the
terminal, and went outside on at least one occasion.
Meanwhile, Sergeant Pearson determined from
Delta Airlines that defendant had arrived from Ft.
Lauderdale, Florida and also obtained the
“call-back number” given when Sidsel's ticket was
reserved. Upon checking the telephone number,
Sergeant Pearson discovered, “[I]t was no longer a
working number. It had been changed to a nonpub-
lished number.” Sergeant Pearson then requested
Agent Whittaker to obtain a drug detection dog.


At approximately noon, Officer Brook Plotnik, a
dog handler with the West Valley City Police De-
partment, arrived with a drug trained dog. After
briefing Officer Plotnik, Sergeant Pearson and
Agent Whittaker approached defendant who was
seated outside the terminal with his suitcase. From
the first conversation with Sergeant Pearson until
this second approach by the officers, no law en-
forcement officer had approached or talked to de-
fendant. Sergeant Pearson asked defendant if he
would submit his bag “to a sniff by a drug detection
dog.” Again, defendant answered that “he would
rather not.” Defendant was then told by Sergeant


Pearson that he and his suitcase were being de-
tained and the suitcase would be presented in a
lineup to the drug detection dog. Depending on
what happened at the lineup, defendant would be
informed of “the next step in the procedure.” Ser-
geant Pearson placed defendant's suitcase in a
lineup with four other bags in the Delta Airlines
baggage makeup area, approximately 10 to 15
minutes after Officer Plotnik's arrival. The drug de-
tection dog gave a positive alert to defendant's suit-
case. Sergeant Pearson relayed this information to
Agent Whittaker who informed defendant of the
results of the lineup, placed him under arrest, and
informed him of his rights. A search warrant, based
on Sergeant Pearson's affidavit, was obtained. A
subsequent search of defendant's suitcase revealed
three bags of cocaine. Agent Whittaker's report in-
dicates defendant was arrested at 12:25 p.m. De-
fendant also testified 20 minutes elapsed between
the time he was detained and when he was placed
under arrest.


Defendant's pre-trial motion to suppress was heard
on July 9, 1986. When asked what actions of the
defendant aroused his suspicions, Sergeant Pearson
replied:


The ones I have testified to earlier. Number one,
his apparent nervous looking about when he got
off the plane. The fact that he waited there at the
deplaning area before he proceeded on to the con-
course to wherever he was going to go. His
nervous looking about before he went into what I
call the coffee shop.


When I went to the pay phone bank, number
three, the fact he was, I would guess, making a
phone call. But he kept popping up concerned
about my whereabouts and Agent Whittaker's
whereabouts, as opposed to concentrating his
conversation with whomever he was trying to
call. This what I find a strange way of exiting the
phone enclosure instead of going out with ease
into an open area to walk between enclosures and
a side hole next to a phone enclosure and a win-
dowed area to the concourse. The fact that after
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he left, refused to give us a consent to search and
was allowed to go on his way, his constant pop-
ping in and out of the terminal and walking
around. And the fact that he, that the phone num-
ber that he gave to the airlines was not a working
number, which would mean the airline could nev-
er call him and tell him his flight had been can-
celled, delayed or whatever.


*949 All these things, accumulatively speaking, I
felt very suspicious.


Upon denial of his motion, defendant pled no con-
test to unlawful possession of a controlled sub-
stance. Defendant's plea was couched as:
[Defense Counsel]: Your Honor, in view of that rul-


ing, we're prepared at this time to enter a condi-
tional plea of no contest to the charges.


I would like to have the opportunity to appeal on
the motion, and [prosecutor] and I decided, in
view of the Utah Supreme Court's [latest] de-
cision in the Kay [State v. Kay, 717 P.2d 1294
(Utah 1986) ] case where they did allow for con-
ditional pleas, that Mr. Sery can enter a plea on
the condition that should the Supreme Court find
this motion should have been granted, he can
withdraw the plea.


I think this may be a new thing to do, but I think
it would probably help judicial administration.
There's no sense in going through a trial on facts
such as this [sic] and would ask the Court to go
along with it. I have explained it to Mr. Sery, he
understands it, and he would like to get on with
the process rather than wait around for a trial.


[Prosecutor]: That's correct, your Honor.


Defendant's plea was accepted and he was sub-
sequently sentenced to the Utah State Prison for a
period not to exceed five years. The prison sentence
was stayed and defendant was placed on probation
for a period of 18 months. Probation was stayed
pending the issuance of a certificate of probable
cause which was signed on September 25, 1986.


CONDITIONAL NO CONTEST PLEA


Utah Code Ann. § 77-13-2 (1982) explains the ef-
fect of a no contest plea FN1 to an indictment or in-
formation. Subsection 77-13-2(3) states:


FN1. Utah Code Ann. § 77-13-1 (1988)
lists five kinds of pleas: not guilty; guilty;
no contest; not guilty by reason of insanity;
and guilty and mentally ill.


A plea of no contest indicates the accused does
not challenge the charges in the information or
indictment and if accepted by the court shall have
the same effect as a plea of guilty and imposition
of sentence may be rendered in the same manner
as if a plea of guilty had been entered.


Utah Code Ann. § 77-13-3 (1982) also states, “A
plea of no contest may be entered by the accused
only upon approval of the court and only after due
consideration of the views of the parties and the in-
terest of the public in the effective administration
of justice.”


The plea of no contest is treated the same as a plea
of guilty; once knowingly and voluntarily entered,
there are no issues remaining for trial. State v. Yeck,
566 P.2d 1248, 1249 (Utah 1977). In State v. Beck,
584 P.2d 870, 872 (Utah 1978), the Court wrote,
“By a plea of guilty the defendant waived any claim
of error on behalf of the officer in saying that he
had been identified as the murderer.” A defendant
cannot enter a guilty or no contest plea and then
base an appeal on objections to the evidence. By
entering such a plea, all such objections are waived.


The majority states in footnote 4 that the absence in
Utah R.Crim.P. 11, Utah Code Ann. § 77-35-11
(1988), of conditional pleas is not an affirmative
bar to such pleas. The majority also cites State v.
Kay, 717 P.2d 1294 (Utah 1986), as authority for
conditional pleas. This is irrelevant. In Kay, the tri-
al court accepted a guilty plea to three counts of
capital homicide in exchange for the promise that
defendant would not be sentenced to death. The tri-
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al court agreed to impose one of the statutory pun-
ishments for the crimes charged and defendant pled
guilty “with no strings attached.” There was no plea
conditioned on an appeal concerning the state's
ability to prove Kay's underlying guilt. What the
majority fails to understand is that criminal law is
established by statute. As such, it must be strictly
construed within the statutory bounds. Counsel and
the trial court may not invent a new plea by agree-
ment any more than they can agree to add or delete
an element of a crime.


*950 A further examination of Rule 11 in subsec-
tion (e) reveals:


The court may refuse to accept a plea of guilty or
no contest and shall not accept such a plea until
the court has made the findings:


(4) That the defendant understands the nature and
elements of the offense to which he is entering
the plea; that upon trial the prosecution would
have the burden of proving each of those ele-
ments beyond a reasonable doubt; and that the
plea is an admission of all those elements
(emphasis added)[.]


In light of this rule it is impossible for defendant to
enter a no contest plea after his motion to suppress
has been denied, yet still base an appeal on that mo-
tion. In effect, defendant told the trial court that he
was guilty of possession of a controlled substance
but that he intended to contest his own admission
on appeal. When the trial judge explained the
meaning of the no contest plea to defendant, he
stated that defendant would still have the right to
appeal “because of the stipulated facts in this par-
ticular instance here....” This does not comport with
the requirements of Rule 11(e). See State v. Gib-
bons, 740 P.2d 1309, 1313 (Utah 1987), for a strict
interpretation of the necessity to comply with Rule
11(e).


INTERLOCUTORY APPEAL


When this case is stripped of its pretensions we find


an attempt to circumvent the rules of appellate pro-
cedure to force this Court to hear an interlocutory
appeal. This is justified and approved by the major-
ity in order to avoid a “pointless and wasteful exer-
cise.” As I read R.Utah Ct.App. 5(d), that is pre-
cisely the reason for an interlocutory appeal.
However, R.Utah Ct.App. 5(a) provides that a peti-
tion seeking permission to appeal must be filed
with the Court. The Court may then decide to re-
view or not review. The appellate court, not coun-
sel, and not the lower court, is given the opportun-
ity to determine whether the appeal should be taken
and whether further proceedings at the trial level
would be desirable or a “pointless and wasteful ex-
ercise.” In this case counsel and the trial court de-
cided to allow a direct appeal to this Court without
a prior trial. The request by defense counsel and by
the court shows that this is an appeal from the deni-
al of the motion to suppress and nothing more.
There is no way under the rules to make such a
denial a final order without pleading not guilty and
going through a trial. Unless the majority has de-
cided to leave applications of the rules of this Court
to counsel and the lower court such appeal is im-
proper.


This case should be remanded and the defendant
given the opportunity to enter a proper plea. Until
that is done and the correct procedures are followed
to bring the case on appeal, this Court has no busi-
ness reviewing the factual findings. However, the
majority has chosen to render an advisory opinion.
Since I strongly disagree with the conclusion, I am
forced also to write an advisory opinion.


SEIZURE OF DEFENDANT


I disagree with the majority that defendant's fourth
amendment rights were violated and that the evid-
ence found in the search of his suitcase should be
suppressed.


Defendant first argues that his detention, and that of
his suitcase for investigative purposes, constituted
an unlawful seizure because the officers lacked
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reasonable suspicion that he was involved in crim-
inal activity. Second, defendant asserts that no
probable cause existed upon which to base his ar-
rest.


In State v. Deitman, 739 P.2d 616, 617 (Utah
1987), the Court cited United States v. Merritt, 736
F.2d 223 (5th Cir.1984), cert. denied, 476 U.S.
1142, 106 S.Ct. 2250, 90 L.Ed.2d 696 (1986), for
the “three levels of police encounters with the pub-
lic which the United States Supreme Court has held
are constitutionally permissible[.]” The Fifth Cir-
cuit Court wrote:


(1) an officer may approach a citizen at anytime
[sic] and pose questions so long as the citizen is
not detained against his will;


*951 (2) an officer may seize a person if the officer
has an “articulable suspicion” that the person has
committed or is about to commit a crime;
however, the “detention must be temporary and
last no longer than is necessary to effectuate the
purpose of the stop”;


(3) an officer may arrest a suspect if the officer has
probable cause to believe an offense has been
committed or is being committed. See Florida v.
Royer, 460 U.S. 491, 498-99, 103 S.Ct. 1319,
1324-25, 75 L.Ed.2d 229, 236-37 (1983).


Merritt, 736 F.2d at 230.


Concerning the first of the three levels of police en-
counters, in State v. Trujillo, 739 P.2d 85, 87-88
(Utah App.1987), this Court wrote:


[A] seizure within the meaning of the fourth
amendment does not occur when a police officer
merely approaches an individual on the street and
questions him, if the person is willing to listen.
However, the person approached is not required
to answer the officer's questions, and his refusal
to listen to the officer's questions or answer them,
without more, does not furnish reasonable
grounds for further detention (footnote and cita-
tions omitted).


In their brief, the state conceded the police lacked
reasonable suspicion when they initially ap-
proached defendant. However, what little informa-
tion provided by defendant was given freely and he
was not detained against his will. This clearly was a
level one encounter.


From the time of the initial encounter, shortly after
11:05 a.m., defendant wandered the terminal area
without restraint until the drug detection dog was in
place at several minutes past noon. At that point de-
fendant was detained and his suitcase taken to be
included in the lineup presented to the dog. This
was a level two encounter requiring the officer to
have reasonable suspicion.


The touchstone case applicable to this situation is
Terry v. Ohio, 392 U.S. 1, 88 S.Ct. 1868, 20
L.Ed.2d 889 (1968). The proposition for which
Terry is known has been codified as Utah Code
Ann. § 77-7-15 (1982) which states:


A peace officer may stop any person in a public
place when he has a reasonable suspicion to be-
lieve he has committed or is in the act of commit-
ting or is attempting to commit a public offense
and may demand his name, address and an ex-
planation of actions.


Again, as noted by the majority, Terry admonishes
the judiciary to decide each case on its own facts
and that a police officer may detain an individual
for the purposes of a Terry stop where he “observes
unusual conduct which leads him reasonably to
conclude in light of his experience that criminal
activity may be afoot....” Id. at 30, 88 S.Ct. at 1884.
See also United States v. Brignoni-Ponce, 422 U.S.
873, 885, 95 S.Ct. 2574, 2582, 45 L.Ed.2d 607
(1975) (In all situations the officer is entitled to as-
sess the facts in light of his experience in detecting
illegal entry and smuggling.); State v. Mendoza,
748 P.2d 181, 183 (Utah 1987). The trial court
“must consider the totality of the circumstances fa-
cing the officers” and the “reviewing court should
not overturn the trial court's determination unless it
is clearly erroneous.” Id. (citation omitted). The de-
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taining officer's experience in similar cases is an
important factor a trial court must weigh in determ-
ining if the officer had valid reasonable suspicion.
The factors making up such suspicion must be con-
sidered in total context rather than in a vacuum. I
believe Sergeant Pearson did have reasonable sus-
picion which he clearly articulated at the suppres-
sion hearing. Defendant initially appeared nervous.
He appeared nervous to both Sergeant Pearson and
Agent Whittaker. The nervousness was exhibited
when deplaning, on the concourse, and upon enter-
ing the coffee shop. Nervousness alone does not
prove reasonable suspicion because such behavior
may be consistent with innocent as well as criminal
conduct. Trujillo, 739 P.2d at 89. But it is a factor
to be considered. Defendant also waited in the de-
planing area while the other passengers walked past
him. Again, a factor to alert a trained officer to the
need to investigate further, a duty of *952 the po-
lice. State v. Houser, 669 P.2d 437, 439 (Utah
1983). Defendant's behavior at the telephone and
his not inserting a coin in the machine is another
factor. The initial approach and contact was made
after defendant made his unusual exit from the tele-
phone area, another factor.


During the initial stop, the officers discovered de-
fendant's ticket was written in a name denied by de-
fendant to be his and he carried no identification,
two more factors to be considered. Subsequent to
this valid stop, Sergeant Pearson learned that the
flight had originated in Ft. Lauderdale, Florida and
that the telephone number given upon reserving the
ticket was no longer working and had been changed
to a nonpublished number, additional factors. Agent
Whittaker also knew defendant had utilized another
telephone further down the concourse to make
calls. The totality of this behavior was sufficient to
generate a request for the drug detection dog.
Between the time of the request and the arrival of
the dog, defendant's “constant popping in and out
of the terminal and walking around” added further
fuel to Sergeant Pearson's suspicions. Defendant
was not detained until such time as Sergeant Pear-
son had abundant, articulable and reasonable suspi-


cion.FN2


FN2. In footnote 10, the majority acknow-
ledged that Sergeant Pearson “disclaimed
any use of a drug courier profile” in his
stops of defendant. However, the majority
then discusses at great length a law review
article primarily concerned with the pro-
file. Several discrete behavioral factors rel-
ative to drug couriers are analyzed and,
where possible, a percentage is stated. The
percentage relates to those drug courier de-
fendants who exhibited the particular
factor. The results are not damning when
an individual factor is examined. However,
when a defendant exhibits a multiplicity of
these factors, the significance of the per-
centages fades. The bias in the footnote
should also be noted. In most, a small per-
centage is stated to show just how small
the percentage of suspects exhibited the
characteristic. In the use of an alias the use
of the percentage is reversed. In truth,
78.6% of suspects were using aliases as
was Sery. While the majority claims the
officers did not know Sery was using an
alias, Sery himself told them the ticket was
not in his name and that he carried no iden-
tification.


DETENTION OF DEFENDANT


I now address whether defendant's detention was
proper. The primary concern is whether the length
of the detention transformed it from a Terry stop in-
to a de facto arrest. United States v. Sharpe, 470
U.S. 675, 105 S.Ct. 1568, 1574, 84 L.Ed.2d 605
(1985). The United States Supreme Court has
stated:


[A]n investigative detention must be temporary and
last no longer than is necessary to effectuate the
purpose of the stop. Similarly, the investigative
methods employed should be the least intrusive
means reasonably available to verify or dispel the
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officer's suspicion in a short period of time. It is
the State's burden to demonstrate that the seizure
it seeks to justify on the basis of a reasonable sus-
picion was sufficiently limited in scope and dura-
tion to satisfy the conditions of an investigative
seizure.


Florida v. Royer, 460 U.S. 491, 500, 103 S.Ct.
1319, 1325, 75 L.Ed.2d 229 (1983) (citations omit-
ted). Guidance is provided in determining what
would be “sufficiently limited in scope and dura-
tion” by the Court in United States v. Place, 462
U.S. 696, 103 S.Ct. 2637, 77 L.Ed.2d 110 (1983).
There, Place's behavior aroused the suspicion of
law enforcement officers who were observing activ-
ity at an airport. Ultimately, Place's luggage was
presented to a drug detection dog which reacted
positively to one bag which was found to contain
cocaine. The Second Circuit Court reversed Place's
conviction and the United States Supreme Court af-
firmed. Although the Court wrote approvingly of
the use of a dog in the examination of luggage sus-
pected of containing drugs, Id. at 707, 103 S.Ct. at
2644, it held:
Although the 90-minute detention of [Place's] lug-


gage is sufficient to render the seizure unreason-
able, the violation was exacerbated by the failure
of the agents to accurately inform [Place] of the
place to which they were transporting his lug-
gage, of the length of time he might be dispos-
sessed, and of what arrangements would be made
for return of *953 the luggage if the investigation
dispelled the suspicion.


Id. at 710, 103 S.Ct. at 2646.


The United States Supreme Court held a defend-
ant's detention to be unlawful when the defendant
was confined in a “large storage closet” with a de-
tective for approximately 15 minutes while another
detective retrieved defendant's luggage, brought it
to the place of confinement, and opened the two
suitcases. Royer, 460 U.S. at 507-08, 103 S.Ct. at
1329. Conversely, the Court upheld a 20-minute de-
tention during which the police proceeded expedi-
tiously in confirming their suspicion that defendant


was involved in criminal activity. Sharpe, 470 U.S.
at 687-88, 105 S.Ct. at 1576. The Court stated that
its cases “impose no rigid time limitation on Terry
stops,” emphasized the need “to consider the law
enforcement purposes to be served by the stop as
well as the time reasonably needed to effectuate
those purposes,” and that there was no “bright line”
rule. Common sense and ordinary human experi-
ence must take precedence over some rigid criteria.
Id. at 685, 105 S.Ct. at 1575.


The hearing transcript indicates defendant was told
his suitcase was being taken into the airport secur-
ity area (the Delta Airlines baggage makeup area),
into which those without the appropriate security
clearance were not allowed, that the suitcase would
be included in the lineup, and the next step de-
pended on what happened at the lineup. In any
event, it would be further explained to defendant.
Sergeant Pearson testified that, if the dog had not
alerted on the suitcase, it would have been returned
to defendant and he “would have been allowed to
leave.” During the period the suitcase was taken,
defendant was not confined in any manner. Agent
Whittaker testified that, when he departed the
lineup area after being told of the positive alert, de-
fendant “was seated at one of chairs out in the con-
course area.” Defendant claims 20 minutes elapsed
between the time he was detained and when he was
placed under arrest. During this period, Sergeant
Pearson rendered his explanation concerning the
suitcase to defendant, the bag was taken into the
lineup area, the lineup was arranged, the drug de-
tection dog was introduced to the lineup, and Agent
Whittaker walked back out of the lineup area to
where defendant was seated. I believe the investig-
ative methods employed by the police during the
detention were minimally intrusive and that the dur-
ation was limited to that necessary to effectuate the
purpose of the detention.


In his initial brief, defendant claims the officers did
not have probable cause to arrest him. His argument
centers on a lack of reasonable suspicion and that
the detention exceeded the scope of a Terry stop. I
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have already discussed these issues but to lay the
matter to rest, I need only restate the testimony of
Agent Whittaker concerning the dog's reaction
when confronted by defendant's suitcase. He stated,
“I observed the dog jump on Mr. Sery's bag, at-
tempt to bite it, was scratching it and was very ex-
cited.” I submit that was probable cause of a very
convincing nature.


The majority opinion fails to provide the law en-
forcement community of Utah with any guidance as
to what the officers should have done to have been
correct. The obvious message to law enforcement is
to leave people alone unless probable cause is
present. I strongly disagree. This case should stand
as a model of proper police procedure and a demon-
stration of the step by step development of reason-
able suspicion.


The lower court was correct in denying the motion
to suppress. It was in error in allowing the entry of
an invalid plea. I believe the majority in this case is
wrong on both issues.


Utah App.,1988.
State v. Sery
758 P.2d 935
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Supreme Court of Utah.
Steven H. SWAYNE, Plaintiff, Petitioner, and


Cross-Respondent,
v.


L.D.S. SOCIAL SERVICES, John Doe and Jane
Doe, Defendants, Respondents, and Cross-Pe-


titioners.
No. 880384.


June 11, 1990.
Rehearing Denied July 13, 1990.


Unwed father brought suit against adoption agency
to obtain custody of child which unwed mother
gave up for adoption. The Third District Court, Salt
Lake County, Homer F. Wilkinson, J., dismissed
father's action and father appealed. The Court of
Appeals, 761 P.2d 932, entered judgment which af-
firmed in part and reversed in part decision of dis-
trict court. Appeals were taken. The Supreme
Court, Hall, C.J., held that: (1) private adoption
agency was engaged in state action upon terminat-
ing father's parental rights when filing adoption pe-
tition; (2) father was not denied equal protection of
the laws by statutory requirement of consent of
mother of an illegitimate child to child's adoption,
but failure of statute to require consent of father un-
less he filed an acknowledgment of paternity; (3)
statute which provides for adoption of a child upon
the consent of the mother of the illegitimate child
but does not require consent of the father unless he
files an acknowledgment of paternity does not viol-
ate due process; (4) application of adoption statute
to unwed father did not violate due process; and (5)
unwed father did not adopt his child by acknow-
ledgment.


Affirmed.


Stewart, J., concurred in result.


Howe, Associate C.J., concurred and dissented and
issued an opinion.


Zimmerman, J., concurred and dissented and issued
an opinion.
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ies. Most Cited Cases
(Formerly 92k213(2))


Constitutional Law 92 3941


92 Constitutional Law
92XXVII Due Process


92XXVII(D) Applicability to Governmental
or Private Conduct; State Action


92k3941 k. Non-Government Entities and
Individuals, Actions Of. Most Cited Cases


(Formerly 92k254(2))
“State action” was involved when private adoption
agency placed child for adoption due to unwed
mother's consent, but without unwed father's con-
sent, so as to make Fourteenth Amendment guaran-
tee of due process and equal protection applicable
to deprivation of unwed father's parental rights,
where state was responsible for statute which de-
prived unwed fathers of parental rights after adop-
tion. U.C.A.1953, 78-30-4 (Repealed); U.S.C.A.
Const.Amend. 14.


[4] Adoption 17 2


17 Adoption
17k2 k. Constitutionality of Statutes. Most Cited


Cases


Constitutional Law 92 3367


92 Constitutional Law
92XXVI Equal Protection


92XXVI(B) Particular Classes
92XXVI(B)10 Residency or Duration


Thereof
92k3364 Elections, Voting, and Polit-


ical Rights
92k3367 k. Qualification of Voters.


Most Cited Cases
(Formerly 92k225.1)


Statute which provided for adoption of illegitimate
child upon the consent of mother but did not require
consent of the father unless he filed an acknowledg-
ment of paternity, did not violate federal equal pro-
tection clause; reasonable basis for different classi-


fication of unwed fathers and unwed mothers is fact
that while identification of both parents of an ille-
gitimate child is necessary, identification of child's
mother is automatic because of her role in birth
process, while identification of father is not.
U.C.A.1953, 78-30-4 (Repealed); U.S.C.A.
Const.Amend. 14.


[5] Adoption 17 2


17 Adoption
17k2 k. Constitutionality of Statutes. Most Cited


Cases


Constitutional Law 92 3367


92 Constitutional Law
92XXVI Equal Protection


92XXVI(B) Particular Classes
92XXVI(B)10 Residency or Duration


Thereof
92k3364 Elections, Voting, and Polit-


ical Rights
92k3367 k. Qualification of Voters.


Most Cited Cases
(Formerly 92k225.1)


Statute which provided for adoption of illegitimate
child upon the consent of mother but did not require
consent of the father unless he filed an acknowledg-
ment of paternity, did not violate uniform operation
of laws provision of Utah Constitution, even if Utah
Constitution defined gender as an inherently sus-
pect classification; mere existence of biological link
by itself was not sufficient to create a fundamental
right in an unwed father to parent his illegitimate
child. U.C.A.1953, 78-30-4 (Repealed); Const. Art.
1, § 24; Art. 4, § 1.


[6] Adoption 17 2


17 Adoption
17k2 k. Constitutionality of Statutes. Most Cited


Cases


Constitutional Law 92 4395


92 Constitutional Law
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92XXVII Due Process
92XXVII(G) Particular Issues and Applica-


tions
92XXVII(G)18 Families and Children


92k4395 k. Adoption. Most Cited
Cases


(Formerly 92k274(5))
Statute which requires consent of mother of an ille-
gitimate child to child's adoption, but did not re-
quire consent of unwed father unless he filed an ac-
knowledgment of paternity, did not violate due pro-
cess rights under either Federal or State Constitu-
tion, even though statute did not require that a pu-
tative father be given notice and a hearing prior to
severance of his parental rights or that he consent to
adoption of his child. U.C.A.1953, 78-30-4
(Repealed); U.S.C.A. Const.Amends. 4, 14; Const.
Art. 1, § 7.


[7] Adoption 17 2


17 Adoption
17k2 k. Constitutionality of Statutes. Most Cited


Cases


Constitutional Law 92 4395


92 Constitutional Law
92XXVII Due Process


92XXVII(G) Particular Issues and Applica-
tions


92XXVII(G)18 Families and Children
92k4395 k. Adoption. Most Cited


Cases
(Formerly 92k274(5))


Application of statute which deprived unwed fath-
ers of parental rights after adoption upon consent of
the mother to the child's adoption, did not violate
an unwed father's due process rights under Federal
or State Constitution, where father was aware that
mother was under at least some pressure to place
child for adoption, father's expressed desire to rear
child was indifferent at best, father was present at
time of birth and was even aware that he was re-
quired to sign a document to have his name placed
on child's birth certificate and was not misled or


prevented from asserting his parental rights.
U.C.A.1953, 78-30-4 (Repealed); U.S.C.A.
Const.Amends. 4, 14; Const. Art. 1, § 7.


[8] Adoption 17 7.2(3)


17 Adoption
17k7 Consent of Parties


17k7.2 Natural Parents, Necessity of Consent
in General


17k7.2(3) k. Illegitimate Children. Most
Cited Cases


Children Out-Of-Wedlock 76H 12


76H Children Out-Of-Wedlock
76HI Status in General


76Hk8 Formalization of Parental Relation in
General; Legitimation


76Hk12 k. Recognition or Acknowledg-
ment. Most Cited Cases
Unwed father did not adopt his child by acknow-
ledgment, and thus father's parental rights could be
terminated when mother consented to adoption of
child, where father's expressed desire to rear child
was indifferent at best, father admitted that he
hoped his sister would provide for child's care, fath-
er expressed no intent to live with or marry mother
and did not rely on any representation of mother's
to marry or live with him, was present at time of
birth and was even aware that he was required to
sign a document to have his name placed on child's
birth certificate, and was not misled or prevented
from asserting his parental rights. U.C.A.1953,
78-30-4 (Repealed).
*638 M. David Eckersley, Billy L. Walker, Jr., Salt
Lake City, for plaintiff, petitioner and cross-
respondent.


David M. McConkie, Merrill F. Nelson, Salt Lake
City, for defendants, respondents and cross peti-
tioners.
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HALL, Chief Justice:


Plaintiff Steven Swayne challenges the constitu-
tionality of Utah Code Ann. § 78-30-4(3) (1981),
which terminates the parental rights of the father of
an illegitimate child if the father fails to file a
timely notice of paternity. Defendant L.D.S. Social
Services seeks review of the Utah Court of Appeals
decision holding that its acts constituted state,
rather than private, action.


Plaintiff and a friend, Penny, began dating and en-
gaging in sexual intercourse in 1985. In September
1986, Penny discovered she was pregnant. When
plaintiff learned of Penny's pregnancy, he was
shocked, upset, and confused and initially denied
that he was the father of the expected child. In the
last trimester of Penny's pregnancy, however, he or-
ally acknowledged his paternity. His family held a
shower to acquire gifts for the baby, and plaintiff
eventually made a small payment toward Penny's
doctor bill.


Plaintiff and Penny both resided in Salt Lake
County immediately before and during the preg-
nancy. They did not live together, however, and
plaintiff dated other women during Penny's preg-
nancy and engaged in sexual relations with them.
He indicated that it was not his intention to marry
Penny or live with her and the child as a family, al-
though he did arrange for Penny to move into his
mother's apartment conditioned on Penny's support-
ing herself and paying half the rent. Plaintiff's sister
offered to care for the child while Penny was at
work.


In March 1987, Penny told plaintiff that her parents
wanted her to relinquish the child for adoption.
Plaintiff protested and indicated that adoption was
plaintiff's and Penny's decision and that if she did
not want the child, she should give it to him.


The child was born on June 4, 1987. Plaintiff was
present in the delivery room and visited Penny and
the child every day they were in the hospital. Dur-
ing Penny's recovery, a hospital clerk told her that


in order to have plaintiff's name appear on the birth
certificate, it was necessary for him to sign a form
before a notary. When plaintiff visited Penny, she
told him about the form, but he did not see fit to
sign it. Both plaintiff and Penny now claim that
they were unaware that the form was for the pur-
pose of registering a claim of paternity, requiring
plaintiff's signature to preserve his parental rights.


On June 6, 1987, Penny was discharged from the
hospital. On the late afternoon of June 8, at the in-
stigation and in the company of her parents, she
met with defendant L.D.S. Social Services to dis-
cuss placing the child for adoption. During that
meeting, a counselor phoned the Utah Department
of Health and found that plaintiff had not filed a no-
tice of claim of paternity. The counselor explained
to Penny that the decision to place the baby for ad-
option was hers alone. Penny said that she would
sign papers relinquishing her parental rights, but
not that evening. The counselor indicated that it
was best to sign the papers then, before plaintiff
had an opportunity to file paternity. Penny signed
relinquishment papers that evening, June 8, 1987.
Although she later claimed she was pressured,FN1


the document she signed indicates that her relin-
quishment was voluntary and not coerced.


FN1. See Swayne v. L.D.S. Social Servs.,
761 P.2d 932, 935 n. 2 (Utah
Ct.App.1988).


Plaintiff filed a notice of claim of paternity on the
first day possible after discovering Penny's relin-
quishment.FN2 In June 1987, plaintiff brought suit
in federal district court, seeking custody of the
child. The federal court held that defendant's acts
constituted state, rather than private, action, thus in-
voking plaintiff's rights to due process and equal
protection of the *640 laws, but abstained from
considering the constitutionality of section 78-30-4,
electing to allow state court review of that
issue.FN3


FN2. The record shows that rather than re-
vealing she had given the child up for ad-
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option, Penny told plaintiff that she was
taking the baby to California. From Cali-
fornia, she called plaintiff's family and told
them that the baby had died. These facts
are irrelevant since events subsequent to
Penny's relinquishment of the child have
nothing to do with the issues before this
court. See Swayne, 761 P.2d at 935, 941.


FN3. Swayne v. L.D.S. Social Servs., 670
F.Supp. 1537, 1546 (D.Utah 1987).


Plaintiff filed an action in state court in September
1987. The trial court granted defendant's motion for
summary judgment, finding that (1) there was no
genuine issue as to any material fact, (2) defend-
ant's acts did not constitute state action, and (3) sec-
tion 78-30-4 was constitutionally valid on its face
and as applied to plaintiff. In March 1988, plaintiff
filed an appeal before the Utah Court of Appeals.
That court reversed in part, holding that defendant's
acts constituted state action, and affirmed in part,
holding that section 78-30-4 was constitutionally
valid on its face and as applied to plaintiff.FN4


FN4. Swayne, 761 P.2d 932.


I. STATE ACTION


[1] The fourteenth amendment to the United States
Constitution states in part: “No state shall make or
enforce any law which shall ... deprive any person
of life, liberty, or property, without due process of
law; nor deny to any person within its jurisdiction
the equal protection of the laws.” (Emphasis ad-
ded.) The termination of parental rights is the
deprivation of a liberty interest worthy of constitu-
tional protection.FN5 These protections, however,
are only affected if the deprivation of the interest is
the result of state, rather than private, action.FN6


FN5. See Swayne, 670 F.Supp. at 1540 n.
2.


FN6. Rendell-Baker v. Kohn, 457 U.S.
830, 837, 102 S.Ct. 2764, 2769, 73


L.Ed.2d 418 (1982); Swayne, 670 F.Supp.
at 1540; Swayne, 761 P.2d at 936.


[2] The general test for determining whether state
action is involved in a deprivation was cited by
both the federal district court and the Utah Court of
Appeals. First, the deprivation must be caused by
the exercise of a state-created right or privilege.
Second, the party charged with the deprivation
must be a person who may fairly be said to be a
state actor.FN7 The first portion of the state action
test is fulfilled since plaintiff's deprivation was
caused by defendant's reliance on section 78-30-4, a
statute which is clearly a product of the state. The
more difficult question is whether defendant may
fairly be said to be a state actor.


FN7. See Lugar v. Edmondson Oil Co.,
457 U.S. 922, 102 S.Ct. 2744, 73 L.Ed.2d
482 (1982), cited in Swayne, 761 P.2d at
936,and Swayne, 670 F.Supp. at 1541.


[3] Suffice it to say that we agree with the logic of
the two opinions that have already addressed this
issue. Section 78-30-4 is self-operative. When an il-
legitimate child is relinquished by its mother, the
rights of the father are automatically terminated un-
less he has previously filed an acknowledgment of
paternity. A parent's rights may only be so termin-
ated through the power of the state.FN8 When a
private party facilitates a mother's relinquishment,
as was the case here, the party becomes a state act-
or if it also effectuates the state's termination of the
father's rights.


FN8. Swayne, 670 F.Supp. at 1542.


II. EQUAL PROTECTION


[4] Plaintiff claims that section 78-30-4 discrimin-
ates on the basis of gender in violation of the equal
protection clause of the fourteenth amendment to
the United States Constitution. The statute requires
the consent of the mother of an illegitimate child to
the child's adoption, but does not require the con-
sent of the father unless he files an acknowledg-
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ment of paternity with the Utah Department of
Health. We have previously held under an equal
protection analysis that “there are reasonable bases
for the classifications in the statute (between unwed
mothers and fathers and between fathers who file
and fathers who do not) and that these classifica-
tions are reasonably calculated to serve a proper
governmental*641 objective.” FN9


FN9. See Wells v. Children's Aid Soc'y of
Utah, 681 P.2d 199, 204 (Utah 1984)
(construing Ellis v. Social Servs. Dep't,
615 P.2d 1250, 1255-56 (Utah 1980)). We
have also held that a lesser degree of pro-
tection is warranted “unwed fathers ‘whose
relationships to their children are merely
biological or very attenuated,’ ” compared
to the higher degree of protection warran-
ted “fathers who have ‘fulfilled a parental
role over a considerable period of time.’ ”
Wells, 681 P.2d at 203 (quoting In re J.P.,
648 P.2d 1364, 1375 (Utah 1982)); Lehr v.
Robertson, 463 U.S. 248, 261-62, 103
S.Ct. 2985, 2993-94, 77 L.Ed.2d 614
(1983).


Utah's registration statute was designed to facilitate
permanent and secure placement of illegitimate
children whose unwed mothers wish to give them
up for adoption and whose unwed fathers take no
steps to officially identify themselves and acknow-
ledge paternity.FN10 Because the identity of a
mother of an illegitimate child is usually readily as-
certainable, an unwed mother is forced to either im-
mediately assume legal responsibility for the phys-
ical care of her child or relinquish her parental
rights. Paternity, however, is more difficult to es-
tablish.FN11 Even a father who informally ac-
knowledges his responsibility for a pregnancy may
later deny paternity and possibly avoid legal liabil-
ity for his child's care. Thus, a reasonable basis for
the different classification of unwed fathers and un-
wed mothers in section 78-30-4 is the fact that
while identification of both parents of an illegitim-
ate child is necessary, identification of a child's


mother is automatic because of her role in the birth
process, while identification of the father is not. A
reasonable basis for the different classification of
filing and nonfiling fathers is the state's need to dis-
tinguish those fathers who have accepted legal re-
sponsibility for the care of their children from those
fathers who have not. Whether section 78-30-4 util-
izes the best means for accomplishing this purpose
involves policy issues which lie within the prerog-
ative of the legislature to address. Nevertheless, we
are sufficiently convinced that there are reasonable
bases for the classifications in section 78-30-4 and
that the classifications are reasonably calculated to
serve a proper governmental objective.


FN10. See Wells, 681 P.2d at 203.


FN11. Cf. Kofford v. Flora, 744 P.2d 1343
(Utah 1987) (discussion of paternity calcu-
lation using HLA test results).


[5] Plaintiff also claims that section 78-30-4 viol-
ates the uniform operation of the laws provision of
the Utah Constitution.FN12 He contends that this is
so because article IV, section 1 of the Utah Consti-
tution FN13 defines gender as an inherently suspect
classification and thus gender-based discrimination
of a fundamental right requires a compelling state
interest-rather than a rational governmental object-
ive-to pass constitutional muster. However, since
plaintiff makes little effort to set forth an independ-
ent analysis of the appropriate state constitutional
provisions, we are not bound to address his state
constitutional argument.FN14 Nevertheless, even if
we were to accept the proposition that the Utah
Constitution defines gender as an inherently suspect
classification, defendant's claim would fail since
“the mere existence of a biological link” by itself
has not been deemed to create a fundamental right
in an unwed father to parent his illegitimate
child.FN15


FN12. Utah Const. art. I, § 24 (“All laws
of a general nature shall have uniform op-
eration.”).
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FN13. “The rights of citizens of the State
of Utah to vote and hold office shall not be
denied or abridged on account of sex. Both
male and female citizens of this State shall
enjoy equally all civil, political and reli-
gious rights and privileges.”


FN14. See State v. Lafferty, 749 P.2d 1239,
1247 n. 5 (Utah 1988).


FN15. See Lehr, 463 U.S. at 261, 103 S.Ct.
at 2993,quoted in Wells, 681 P.2d at 203;
supra note 9. But cf. In re J.P., 648 P.2d at
1372-74 (parental right deemed funda-
mental in parents who have established
parental role over period of time).


[6] Plaintiff also claims that as applied to the facts
of this case section 78-30-4 violates his due process
rights under both the federal and state constitutions.
We have previously considered section 78-30-4 in
Ellis v. Social Services Department of the Church
of Jesus Christ of Latter-Day *642
Saints,FN16Wells v. Children's Aid Society of
Utah,FN17Sanchez v. L.D.S. Social Services,FN18


and In re Adoption of Baby Boy Doe.FN19 Al-
though we have held section 78-30-4 to be constitu-
tional on its face, we have nevertheless noted that
“a statute fair upon its face may be shown to be
void and unenforceable as applied.” FN20 Ellis
held that “when it is impossible for the father to file
the required notice of paternity prior to the stat-
utory bar, through no fault of his own[,] ... due pro-
cess requires that he be permitted to show that he
was not afforded a reasonable opportunity to com-
ply with the statute.” FN21 In Ellis, both parents of
an illegitimate child born in Utah were California
residents. Shortly before she delivered, the mother
came to Utah without telling the child's father.
After the child's birth, she declared the father un-
known, relinquished her parental rights, and gave
the child up for adoption. When the father learned
of the birth and the mother's action, he contacted
the adoption agency, filed a notice of paternity, and
sought custody of the child. We reversed the trial
court's dismissal of the father's action and noted


that if the father could show that it had been im-
possible for him to comply with section 78-30-4
and he came forward within a reasonable time after
the baby's birth, he should be deemed to have ful-
filled the provisions of the statute.


FN16. 615 P.2d 1250 (Utah 1980).


FN17. 681 P.2d 199 (Utah 1984).


FN18. 680 P.2d 753 (Utah 1984).


FN19. 717 P.2d 686 (Utah 1986).


FN20. Ellis, 615 P.2d at 1256.


FN21. Id. at 1256.


In Wells, we held that the reasonable opportunity
standard adopted in Ellis was applicable when “it
was ‘impossible’ for the father to file ‘through no
fault of his own.’ ” FN22 Both Wells and Sanchez
held that it was not impossible for the father to file
a notice of paternity prior to the mother's relin-
quishment. Baby Boy Doe, on the other hand, found
that the father had no reasonable opportunity to
comply with the provisions of section 78-30-4.
Despite their contrary outcomes, Wells, Sanchez,
and Baby Boy Doe all rely on similar factors for de-
termining whether it was impossible for a father to
make a timely filing of notice of paternity through
no fault of his own. Some of these factors include
whether the unwed father was a Utah resident;
whether he was aware of the mother's intent to
place the child for adoption; whether the parties in-
volved were aware of the father's desire to rear the
child; whether the couple intended to marry or live
together; whether the father was absent at the time
of birth; and whether the father was misled con-
cerning the need to protect, or prevented from as-
serting, his parental rights.FN23 Summarized, the
blanket factor common to all our cases dealing with
the due process constitutionality of section 78-30-4
is simply whether an unwed father was aware of the
need to protect his parental rights.


FN22. 681 P.2d at 208.
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FN23. See Baby Boy Doe, 717 P.2d at
689-91; Sanchez, 680 P.2d at 754-55;
Wells, 681 P.2d at 207-08.


In Baby Boy Doe, this court stated:


[W]here a father does not know of the need to pro-
tect his rights, there is not “reasonable opportun-
ity” to assert or protect parental rights. In such a
case, the operation of the statute ... raises serious
due process concerns. Although we have previ-
ously established that actual notice is not re-
quired prior to termination of parental rights un-
der section 78-30-4(3), that determination was
based at least in part on the assumption that
“[n]otice requirements may be satisfied when ne-
cessarily implied,” i.e., in the usual case where
the putative father knows or should know of the
birth and can reasonably take the timely action
required to avoid the statutory bar.FN24


FN24. Baby Boy Doe, 717 P.2d at 691
(quoting Ellis, 615 P.2d at 1256, n. 16)
(citations omitted).


While we reaffirm the constitutional validity of the
proposition that actual notice is not required prior
to termination of parental rights, we recognize that
other states *643 require that a putative father be
given notice and a hearing prior to the severance of
his parental rights or that he consent to the adoption
of his child. States requiring consent often allow
consent to be waived by the court after notice and a
hearing.FN25 Some statutes require notice to or the
consent of a putative father only if the father has
demonstrated a certain degree of involvement in the
pregnancy or with the child.FN26 Some statutes,
similar to Utah's, require paternity registration to
preserve parental rights.FN27 Many statutes,
however, allow a putative father a longer registra-
tion deadline than Utah's statute allows.FN28 And
Mississippi accords an unwed father no parental
rights.FN29


FN25. See, e.g.,Ala.Code § 26-10-3


(1986); Ariz.Rev.Stat.Ann. § 8-106 (1989);
Ind.Code Ann. § 31-3-1-6.1 (Burns
Cum.Supp.1989); Mo.Rev.Stat. §§ 453.040
(1986), 453.060 (Supp.1989).


FN26. See, e.g.,Haw.Rev.Stat. § 578-2 (as
amended Supp.1989); Ill.Ann.Stat. ch. 40 ¶
1510 (Smith-Hurd Cum.Supp.1989).


FN27. See, e.g.,Neb.Rev.Stat. § 43-104.02
(1988).


FN28. See, e.g.,Conn.Gen.Stat. §§
46b-172a, 45-61d (1989);
La.Rev.Stat.Ann. § 9:422.14
(Cum.Supp.1990); Minn.Stat. § 259.261
(1988).


FN29. SeeMiss.Code Ann. § 93-17-5
(1972).


[7] In this case, we hold that it was not impossible
for plaintiff to timely file a notice of paternity and
avoid the statutory bar. He was a Utah resident; he
was aware that Penny was under at least some pres-
sure to place the child for adoption; his expressed
desire to rear the child was indifferent at best. In-
deed, Penny was aware of another child plaintiff
had fathered out of wedlock who had been placed
for adoption, apparently with plaintiff's consent,
and at trial in this action, plaintiff admitted that he
hoped his sister would provide for his child's care;
he expressed no serious intent to live with or marry
Penny nor relied on any representation of Penny's
to marry or live with him; he was present at the
time of birth and was even aware that he was re-
quired to sign a document to have his name placed
on the child's birth certificate; and he was not
misled or prevented from asserting his parental
rights. In short, plaintiff should have been aware of
the need to protect his parental rights by filing a no-
tice of paternity.


Plaintiff also argues that section 78-30-4 violates
his due process rights because “it does not provide
adequate protection for the ‘opportunity’ of a biolo-
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gical father” to establish a parental relationship
with his child. We have previously recognized that


[t]he state has a strong interest in speedily identify-
ing those persons who will assume the parental
role over [illegitimate] children, not just to assure
immediate and continued physical care but also
to facilitate early and uninterrupted bonding of a
child to its parents. The state must therefore have
legal means to ascertain within a very short time
of birth whether the biological parents (or either
of them) are going to assert their constitutional
rights and fulfill their corresponding responsibil-
ities, or whether adoptive parents must be substi-
tuted.FN30


FN30. Wells, 681 P.2d at 203.


The state allows a biological father to assume the
legal obligation for the care of his child by filing a
notice of paternity. At that time, the biological fath-
er stands in the same position as any other legally
recognized father and may establish a relationship
with his child. In this case, we cannot say that
plaintiff's opportunity interest was not adequately
protected by section 78-30-4.


[8] Finally, plaintiff relies on T.R.F. v. Felan FN31


for the proposition that he adopted his child by ac-
knowledgment under Utah Code Ann. § 78-30-12
(1987) and thus his parental rights cannot be ter-
minated. Section 78-30-12 states that when the
father of an illegitimate child publicly acknow-
ledges the child as his own, accepts it into his fam-
ily, and treats it as though it were legitimate, the
father adopts the child by acknowledgment and thus
the provisions of the adoption statute (including
section 78-30-4) do not apply.


FN31. 760 P.2d 906 (Utah Ct.App.1988).


The adoption by acknowledgment requirements are
not as easily met as plaintiff*644 assumes. In
T.R.F., the biological father's name appeared on the
child's birth and baptismal records; he provided
substantial support for the child and its mother; he


visited or lived with the child and its mother for ex-
tended periods of time; and he often took personal
custody of the child during the first five years of its
life.FN32 In another case interpreting section
78-30-12, Slade v. Dennis,FN33 the biological fath-
er was present at the child's birth, paid for the
mother's medical expenses, placed his name on the
child's birth certificate, registered timely paternity,
had frequent custody of the child for the first two
years of its life, and named the child a beneficiary
of his health and life insurance.FN34 Suffice it to
say that plaintiff does not meet the previously es-
tablished standard for adoption by acknowledg-
ment.


FN32. 760 P.2d at 907-08.


FN33. 594 P.2d 898 (Utah 1979).


FN34. Id. at 899.


We conclude, as did the court of appeals, that de-
fendant's acts constituted state action and that sec-
tion 78-30-4 is constitutional on its face and as ap-
plied to plaintiff. Having considered the parties'
other claims on appeal, we find them to be without
merit.


Affirmed; no costs awarded.


DAVIDSON, Court of Appeals Judge, concurs.
STEWART, J., concurs in the result.HOWE, Asso-
ciate Chief Justice, concurring and dissenting.
I concur in that part of the majority opinion which
upholds the constitutionality of Utah Code Ann. §
78-30-4(3). I dissent from that part which holds that
the acts of defendant L.D.S. Social Services consti-
tuted state action.


Decisions of the United States Supreme Court de-
lineating when the acts of a private person or
agency constitute state action do not support the
majority's conclusion in the instant case. In Lugar
v. Edmondson Oil Co., 457 U.S. 922, 102 S.Ct.
2744, 73 L.Ed.2d 482 (1982), the Court noted that
its cases reflected a two-part approach to the ques-
tion of when conduct which allegedly causes the
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deprivation of a federal right may be fairly attribut-
able to the state:


First, the deprivation must be caused by the exer-
cise of some right or privilege created by the
State or by rule of conduct imposed by the State
or by a person for whom the State is respons-
ible.... Second, the party charged with the
deprivation must be a person who may fairly be
said to be a state actor. This may be because he is
a state official, because he has acted together
with or has obtained significant aid from state of-
ficials, or because his conduct is otherwise
chargeable to the State. Without a limit such as
this, private parties could face constitutional litig-
ation whenever they seek to rely on some state
rule governing their interactions with the com-
munity surrounding them.


457 U.S. at 937, 102 S.Ct. at 2753-54, 73 L.Ed.2d
at 495.


Assuming that the first part of the Supreme Court's
approach is met in the instant case, it is clear to me
that the second part is not met, i.e., the defendant
who received the child from the mother for adop-
tion may not fairly be said to be a state actor. In a
case decided by the Supreme Court the same day as
it decided Lugar v. Edmondson Oil Co., the Court
provided the following illumination on the require-
ment of the second part:


The Court has concluded that the acts of a private
party are fairly attributable to the state on certain
occasions when the private party acted in concert
with state actors. For example, in Adickes v. S.H.
Kress & Co., 398 U.S. 144, 155-156[, 90 S.Ct.
1598, 1607, 26 L.Ed.2d 142] (1970)... [t]he Court
concluded that the restaurant acted under color of
state law because it conspired with the sheriff, a
state actor, in depriving the white teacher of fed-
eral rights.


Similarly, *645Flagg Brothers, Inc. v. Brooks,
436 U.S. 149[, 98 S.Ct. 1729, 56 L.Ed.2d 185]
(1978), and Lugar, post, p. 922, 102 S.Ct. p.


2744, illustrate the relevance of whether action
was taken in concert with a state actor. The issue
in Flagg Brothers was whether a warehouseman
could be sued under § 1983 because it sought to
execute a lien by selling goods in its possession
pursuant to § 7-210 of the New York Uniform
Commercial Code. While the sale was authorized
by a state statute, and hence appeared to be
threatened under color of state law, the Court did
not reach that issue. Instead, it concluded that the
warehouseman's decision to threaten to sell the
goods was not “properly attributable to the State
of New York,” 436 U.S., at 156, [98 S.Ct. at
1733, 56 L.Ed.2d at 193,] since no state actor was
involved....


In Lugar, a lessee obtained an ex parte writ of at-
tachment pursuant to a state statute, which was
executed by a sheriff. The Court held that § 1983
applied because the involvement of the sheriff
distinguished the case from Flagg Brothers. [ 457
U.S. at 941, 102 S.Ct. at 2756, 73 L.Ed.2d at
498.] The lessee thus acted under color of state
law and the sheriff's involvement satisfied the
state action requirement.


Rendell-Baker v. Kohn, 457 U.S. 830, 838-39 n. 6,
102 S.Ct. 2764, 2770 n. 6, 73 L.Ed.2d 418, 426 n. 6
(1982) (emphasis added). In that case, a private
school whose income was derived primarily from
public sources and which was regulated by public
authorities was held not to have acted under color
of state law for purposes of 42 U.S.C. § 1983 when
it discharged certain employees.


In the instant case, petitioner contends that the acts
of defendant constituted state action because


only the state can terminate parental rights and
Utah's statute invests private parties with the
power to effect such a termination of the rights of
an unwed father. The defendants, therefore, have
been invested by the statute with a power re-
served for the sovereign. When they exercise this
power they are engaging in an action only the
state can take and are, therefore, properly charac-
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terized as “state actors.”


This contention must fail because it is based on a
faulty assumption. Defendant has not been given
any power to terminate the father's inchoate rights.
That comes about by operation of law pursuant to a
predetermined state statute, and not by any act or
discretion of defendant. As the majority states, the
statute is “self-operative.” Defendant is without
power or authority to make any decision relative to
the termination. Simply because the legislature has
provided in Utah Code Ann. § 78-30-4(3)(b) that
the placement of an illegitimate child by his mother
with an adoption agency terminates the opportunity
for the father to register his claim of paternity does
not, without more, turn every adoption agency into
a “state actor.” Unlike Adickes v. S.H. Kress & Co.,
398 U.S. 144, 90 S.Ct. 1598, 26 L.Ed.2d 142
(1970), and Lugar v. Edmondson Oil Co., 457 U.S.
at 922, 102 S.Ct. at 2744, 73 L.Ed.2d at 482, no
state officer or employee was involved in the in-
stant case. It is undisputed that defendant receives
no state funding and the state has no control over
the agency's internal affairs. The cases simply do
not support the theory that when a private person
exercises a right or privilege granted by state law
(such as to receive children for adoption), that per-
son becomes a state actor. If that were so, every
person licensed by the state in the various trades,
occupations, and professions would become state
actors. State action is not brought about by the sole
fact that the legislature has coincidentally fixed the
date the mother relinquishes the child to the agency
as the termination date of the father's right to re-
gister. Another date could have just as well been
chosen by the legislature, such as the date of the
child's birth. The Supreme Court cases require
much more of a nexus than is present in the instant
case to produce “state action.”


In this conclusion, I am supported by our observa-
tion in Sanchez v. L.D.S. Social Services, 680 P.2d
753, 755 n. 2 (Utah 1984), that even if the adoption
agency had a duty to inform the father of his right
to *646 register his notice of claim and the agency


breached that duty, there would not be state action.
That would be a much stronger set of facts than is
found in the instant case, where it is not contended
that defendant owed petitioner any duty. See also
Benavidez v. Gunnell, 722 F.2d 615, 618 (10th
Cir.1983), where a psychologist and an L.D.S. bish-
op reported to the police that two children had been
kidnapped following placement by L.D.S. Social
Services. The court held that this reporting to the
police did not constitute state action although it
triggered the arrest of the alleged kidnappers by the
police.


I would hold that there was no state action here.
ZIMMERMAN, Justice, concurring and dissenting.
I concur in the Chief Justice's opinion to the extent
that it holds that the actions of L.D.S. Social Ser-
vices constitute state action under the fourteenth
amendment to the United States Constitution. U.S.
Const. amend. XIV.


With respect to the federal equal protection analys-
is, I would hold that under the circumstances of this
case-where the father's identity was known to all
concerned, he had informally acknowledged his pa-
ternity, he was readily available, he had indicated a
desire to participate in the raising of the child, but
he had failed to file a formal acknowledgment of
paternity within four days of his child's birth-sec-
tion 78-30-4(3) operates to deny the father equal
protection of the laws. This is so because in its op-
eration, the statute cuts off entirely any rights the
father may have to develop a relationship with his
child but does not cut off the rights of a similarly
situated mother. No matter how uninterested a
mother may be in her child, even if she abandons
her child immediately upon birth, she need file no
formal papers to perfect her parental rights. And
her rights in the child cannot be terminated except
through a formal judicial proceeding. SeeUtah Code
Ann. § 78-3a-48 (1987).


In our decisions in Ellis v. Social Services Depart-
ment of the Church of Jesus Christ of Latter-Day
Saints, 615 P.2d 1250 (Utah 1980), and Wells v.
Children's Aid Society, 681 P.2d 199 (Utah 1984),
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we held that the equal protection clause was not of-
fended by this statute. In neither of those cases,
however, did we subject the statute to any reasoned
discussion of the equal protection standard to be ap-
plied. In Ellis, we proceeded without any discussion
of the standard at all. In Wells, the entire discussion
of the equal protection standard was one sentence
stating that the test implicitly applied in Ellis was
the weak rationality standard of scrutiny used to
analyze challenges to garden-variety economic and
police power measures that do not affect any funda-
mental rights. Wells v. Children's Aid Soc'y, 681
P.2d at 204. Virtually any statutory classification
can be sustained under such a standard. See, e.g.,
Blue Cross and Blue Shield v. State, 779 P.2d 634,
637, 641 (Utah 1989); Condemarin v. University
Hosp., 775 P.2d 348, 357, 359 (Utah 1989); Moun-
tain Fuel Supply Co. v. Salt Lake City Corp., 752
P.2d 884, 889 (Utah 1988).


That permissive analysis is not suitable for weigh-
ing the attack on section 78-30-4(3). That provision
operates to deprive fathers of their inchoate right to
develop a relationship with their illegitimate chil-
dren. I would find such a right to be of a suffi-
ciently fundamental nature that the level of scrutiny
required is strict. Cf. Lehr v. Robertson, 463 U.S.
248, 103 S.Ct. 2985, 77 L.Ed.2d 614 (1983)
(established relationship with child important cri-
terion in evaluating rights of parent). The strict
scrutiny test requires a close analysis of the means
used by the state to achieve even a legitimate legis-
lative end. Casenote, 1967 Utah L.Rev. 566,
569-72; see, e.g., Carey v. Brown, 447 U.S. 455,
461-62, 100 S.Ct. 2286, 2290-91, 65 L.Ed.2d 263
(1980) (strict scrutiny applied where speech rights
restricted).


The statute fails the strict scrutiny test. It does not
use a means that is carefully tailored to accomplish
a legitimate legislative end without unduly in-
fringing on the father's fundamental interest at is-
sue. The state may have a legitimate interest in
*647 easing the way for the adoption of illegitimate
children and in speedily resolving questions about


the identity of the fathers, but that objective does
not require or justify the undiscriminating, across-
the-board, gender-based distinction upon which the
statute relies. Cf. Mississippi University for Women
v. Hogan, 458 U.S. 718, 725-26, 102 S.Ct. 3331,
3336-37, 73 L.Ed.2d 1090 (1982). It is a draconian
measure that stereotypes fathers of illegitimate chil-
dren and treats them all alike, while treating all
mothers quite differently. This statutory provision
appears designed entirely for the convenience of
child placement agencies, an impression that has
been strengthened by the arguments of all parties
before this court. For these reasons, I would hold
that the statute denies equal protection of the laws
to Swayne.


Because I would reverse on the basis of a federal
equal protection analysis, I see no reason to address
the federal due process question at length. I do note
that I have serious constitutional reservations about
the complete lack of a notice requirement under
section 78-30-4(3), especially when the father is
known and available. However, I also recognize
that this court has found that no such notice is re-
quired constitutionally. See Wells v. Children's Aid
Soc'y, 681 P.2d at 207; Zanolli, The Unwed Father
and Adoption in Utah: A Proposal for Statutory Re-
form,1989 Utah L.Rev. 115, 137 (proposing a stat-
utory notice requirement).


There are several state constitutional issues raised
by petitioner. The majority, in a single sentence,
purports to dispose of those questions, but without
any real analysis. In my view, the summary treat-
ment given those issues by the majority has not
settled them. Moreover, I think those claims are not
facially meritless. For that reason, I venture a few
comments on the state constitutional claims in the
hope that future briefing on this point will be better
framed.


The majority seems to have little trouble rejecting
petitioner's claim that he has a fundamental right at
stake under the federal constitution. I think the
question of the fundamentality of the interests at is-
sue will be more troublesome for the majority when
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it is addressed fully under the Utah Constitution.


Under both Utah's uniform operation of the laws
provision, article I, section 24, and Utah's due pro-
cess provision, article I, section 7, the strictness of
the scrutiny to be given the relationship between
the means used and any legitimate legislative ends
to be attained would be determined, as it is under
the federal constitution, by reference to the degree
of sanctity accorded the rights involved. See Con-
demarin v. University Hosp., 775 P.2d at 367-68
(Zimmerman, J., concurring in part); Blue Cross
and Blue Shield v. State, 779 P.2d at 637.FN1


However, there is no necessary correspondence
between the value placed upon an interest or right
of the people by the federal constitution and the
value accorded it by the state constitution. For ex-
ample, the Utah Constitution recognizes in the open
courts provision of article I, section 11 the right of
the people to obtain redress for certain civil
wrongs, but there is no parallel recognition of these
rights or interests in the federal constitution. As a
result, we have provided a much higher level of
protection for these interests under the state consti-
tution. See Berry v. Beech Aircraft Corp., 717 P.2d
670 (Utah 1985). So too, the Utah Constitution spe-
cifically provides that men and women have a right
to be treated equally. Article IV, section 1 provides,
“Both male and female citizens of this State shall
enjoy equally all civil, political and religious rights
and privileges.” Utah Const. art. IV, § 1. There is
no such provision in the federal constitution, and
the United States Supreme Court has been *648
very reluctant to recognize any such requirement of
equal treatment. Therefore, while we might not ac-
cord those interests much weight in making a feder-
al constitutional analysis of a statute infringing
upon them, we could not so easily avoid recogniz-
ing their importance under the Utah Constitution.


FN1. And under Utah constitutional ana-
lysis, if an interest or right of the people is
given special sanctity by the constitution
and that interest or right is infringed by a
challenged statute, not only is a strict scru-


tiny standard applied, but also the pre-
sumption of validity normally accorded le-
gislative action is reversed and the burden
is imposed on the proponents of the legis-
lation to justify the infringement. See Con-
demarin, 775 P.2d at 353-65 (Durham, J.);
id. at 368 (Zimmerman, J., concurring in
part); id. at 372-74 (Stewart, J., separate
opinion).


In my view, if we were to fully consider a challenge
to section 78-30-4(3)'s infringement upon the in-
terests protected by article IV, section 1 of the Utah
Constitution, under either the uniform operation of
the laws provision, article I, section 24, or the due
process provision, article I, section 7, the statute
could not pass muster, and the ultimate result would
be the same as I would reach under the federal con-
stitution.


DURHAM, Justice, having disqualified herself,
does not participate herein; DAVIDSON, Court of
Appeals Judge, sat.
Utah,1990.
Swayne v. L.D.S. Social Services
795 P.2d 637
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United States Court of Appeals,
District of Columbia Circuit.


UNITED STATES of America
v.


SHERPIX, INC., Appellant.
UNITED STATES of America


v.
Louis K. SHER, Appellant.


Nos. 74-1382, 74-1383.


Argued Dec. 13, 1974.
Decided May 15, 1975.


A corporation and its president and codefendants
were charged with violating federal and District of
Columbia obscenity laws in connection with distri-
bution and exhibition of a film. Counts submitted to
the jury included conspiracy to violate federal and
D.C. obscenity laws, interstate shipment of al-
legedly obscene film and knowing presentation of
the film in the District of Columbia. Each appealing
defendant was found guilty, in the United States
District Court for the District of Columbia, June L.
Green, J., on all counts. The Court of Appeals,
MacKinnon, Circuit Judge, held that where, at time
defendants distributed and exhibited film, they
could expect not to be convicted of obscenity un-
less the film was “utterly without redeeming social
value,” due process prohibited their conviction un-
der the subsequent standard under which the same
activities would be criminal if the film merely
“lacked serious literary, artistic, political, or sci-
entific value.”Merely listing the corporation, in the
indictment, as an instrumentality used by an officer
in a conspiracy was not sufficient to establish that
the grand jury charged the corporation as a cocon-
spirator, and such allegations were insufficient to
charge the corporation with the crime of conspir-
acy.


Conviction reversed and trial court directed to dis-
miss, first count of indictment with respect to cor-
porate defendant.
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scenity unless film was “utterly without redeeming
social value,” due process prohibited their convic-
tion under subsequent standard, adopted by judicial
decision before defendants' trial, under which same
activities would be criminal if film merely “lacked
serious literary, artistic, political, or scientific
value.” 18 U.S.C.A. §§ 371, 1462, 1465; D.C.C.E.
§ 22-2001; U.S.C.A.Const. art. 1, § 10.


[3] Criminal Law 110 1172.1(3)


110 Criminal Law
110XXIV Review


110XXIV(Q) Harmless and Reversible Error
110k1172 Instructions


110k1172.1 In General
110k1172.1(2) Particular Instruc-


tions
110k1172.1(3) k. Elements and


Incidents of Offense; Definitions. Most Cited Cases


Obscenity 281 20


281 Obscenity
281k18 Trial


281k20 k. Instructions. Most Cited Cases
In prosecution for distribution and exhibition of al-
legedly obscene film, repeated recitation of new
test of obscenity so diluted test which was in effect
at time of activities for which defendants were
charged that conviction would be possible even if
film was of some slight value, and such error in in-
structions required reversal of conviction. 18
U.S.C.A. §§ 371, 1462, 1465; D.C.C.E. § 22-2001;
U.S.C.A.Const. art. 1, § 10.


[4] Courts 106 100(1)


106 Courts
106II Establishment, Organization, and Proced-


ure
106II(H) Effect of Reversal or Overruling


106k100 In General
106k100(1) k. In General; Retroactive


or Prospective Operation. Most Cited Cases
Where at time of distribution and exhibition of al-


legedly obscene film by defendants a judicially de-
clared test of obscenity was whether material was
utterly without redeeming social value but, at time
of trial, court had revised test so as to require, for
obscenity, only that the material lack serious liter-
ary, artistic, political or scientific value, defendants
could be convicted only if material could be found
to be obscene under both tests. 18 U.S.C.A. §§ 371,
1462, 1465; D.C.C.E. § 22-2001; U.S.C.A.Const.
art. 1, § 10.


[5] Corporations 101 526


101 Corporations
101XI Corporate Powers and Liabilities


101XI(G) Crimes and Criminal Prosecutions
101k526 k. Nature and Grounds of Cor-


porate Responsibility. Most Cited Cases


Corporations 101 533


101 Corporations
101XI Corporate Powers and Liabilities


101XI(G) Crimes and Criminal Prosecutions
101k533 k. Indictment or Information.


Most Cited Cases
Corporation is criminally responsible for acts of its
officers and can be charged with their conspiracies,
but prerequisite to its conviction is that it be desig-
nated as a defendant and charged as a conspirator
by appropriate factual allegations. U.S.C.A.Const.
Amend. 6; 18 U.S.C.A. § 371.


[6] Corporations 101 533


101 Corporations
101XI Corporate Powers and Liabilities


101XI(G) Crimes and Criminal Prosecutions
101k533 k. Indictment or Information.


Most Cited Cases
Merely listing corporation, in indictment, as instru-
mentality used by officer in conspiracy was not suf-
ficient to establish that grand jury charged corpora-
tion as coconspirator, and such allegations were in-
sufficient to charge corporation with crime of con-
spiracy. 18 U.S.C.A. § 371.


512 F.2d 1361 Page 2
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[7] Obscenity 281 7.6


281 Obscenity
281k7.5 Pretrial Seizure, Suppression, or Cen-


sorship
281k7.6 k. In General; Necessity for Ad-


versary Hearing. Most Cited Cases
(Formerly 281k7.5, 349k3.6(5))


Proper affidavit can convey enough information to
magistrate to enable him to make determination of
alleged obscenity of film sufficient to issue warrant
for its seizure. 18 U.S.C.A. §§ 1462, 1465;
D.C.C.E. § 22-2001; U.S.C.A.Const. Amends. 1, 4.


[8] Obscenity 281 7.6


281 Obscenity
281k7.5 Pretrial Seizure, Suppression, or Cen-


sorship
281k7.6 k. In General; Necessity for Ad-


versary Hearing. Most Cited Cases
(Formerly 281k7.5, 349k3.6(5))


Magistrate's determination of probable cause to
seize allegedly obscene film was entitled to “great
deference”; affidavit which was lengthy account of
film, describing each scene in detail and with expli-
cit language, furnished substantial basis for his de-
cision, and seizure of film pursuant to the warrant
was valid though magistrate did not personally
view the film. 18 U.S.C.A. §§ 1462, 1465;
D.C.C.E. § 22-2001; U.S.C.A.Const. Amends. 1, 4.


[9] Obscenity 281 7.6


281 Obscenity
281k7.5 Pretrial Seizure, Suppression, or Cen-


sorship
281k7.6 k. In General; Necessity for Ad-


versary Hearing. Most Cited Cases
(Formerly 281k5)


Where motion picture distributors and exhibitors
were afforded adversary hearing, on issue of ob-
scenity, promptly after seizure of film, they had no
grounds to complain that hearing was not held
sooner. Fed.Rules Crim.Proc. rules 41, 41(e), 18
U.S.C.A.; U.S.C.A.Const. Amends. 1, 4.


[10] Constitutional Law 92 1804


92 Constitutional Law
92XVIII Freedom of Speech, Expression, and


Press
92XVIII(H) Law Enforcement; Criminal


Conduct
92k1804 k. Searches and Seizures. Most


Cited Cases
(Formerly 92k90.1(1))


Seizure of material to preserve it as evidence is not
subject to prior restraint doctrine under First
Amendment. Fed.Rules Crim.Proc. rules 41, 41(e),
18 U.S.C.A.; U.S.C.A.Const. Amends. 1, 4.


[11] Obscenity 281 7.6


281 Obscenity
281k7.5 Pretrial Seizure, Suppression, or Cen-


sorship
281k7.6 k. In General; Necessity for Ad-


versary Hearing. Most Cited Cases
(Formerly 281k5)


Though film was seized pursuant to warrant issued
under criminal rule, holding of prompt adversary
hearing was constitutionally required in order to
validate the seizure. Fed.Rules Crim.Proc. rule 41,
18 U.S.C.A.; U.S.C.A.Const. Amends. 1, 4.


[12] Obscenity 281 7.6


281 Obscenity
281k7.5 Pretrial Seizure, Suppression, or Cen-


sorship
281k7.6 k. In General; Necessity for Ad-


versary Hearing. Most Cited Cases
(Formerly 281k7.5, 281k5)


Where procedure under which film was seized pur-
suant to warrant fitted within criminal rule provid-
ing for issuance of warrant, magistrate had jurisdic-
tion to conduct adversary hearing, whether before
or after issuance of warrant. Fed.Rules Crim.Proc.
rules 41, 41(c, e), 18 U.S.C.A.; U.S.C.A.Const.
Amends. 1, 4; 28 U.S.C.A. § 636(a).


[13] Criminal Law 110 393(1)
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110 Criminal Law
110XVII Evidence


110XVII(I) Competency in General
110k393 Compelling Self-Incrimination


110k393(1) k. In General. Most Cited
Cases
Testimony given by putative defendant opposing
seizure of film at an adversary hearing in obscenity
case would not be admissible at trial as part of Gov-
ernment's case-in-chief, and thus order directing de-
fendants to “show cause” at adversary hearing after
seizure of film did not require defendants to aban-
don their right against self-incrimination.
U.S.C.A.Const. Amends. 1, 4, 5.


[14] Criminal Law 110 393(1)


110 Criminal Law
110XVII Evidence


110XVII(I) Competency in General
110k393 Compelling Self-Incrimination


110k393(1) k. In General. Most Cited
Cases
Privilege against self-incrimination is personal, and
could not be invoked on behalf of corporation.
U.S.C.A.Const. Amend. 5.


[15] Obscenity 281 2.5


281 Obscenity
281k2 Power to Regulate; Statutory and Local


Regulations
281k2.5 k. Particular Regulations. Most


Cited Cases
(Formerly 110k13.1(13))


Federal statute providing penalty for transportation
of obscene matters for sale or distribution applied
according to proper standard for judging obscenity,
is not unconstitutionally vague. 18 U.S.C.A. §
1465.


[16] Indictment and Information 210 71.4(3)


210 Indictment and Information
210V Requisites and Sufficiency of Accusation


210k71 Certainty and Particularity


210k71.4 Particular Allegations and Of-
fenses


210k71.4(3) k. Conspiracy. Most Cited
Cases
In view of use of “community standards” in adju-
dicating issue of obscenity, conspiracy count was
not void for vagueness because it alleged conspir-
acy to distribute film throughout country rather
than just locally. 18 U.S.C.A. §§ 371, 1465.


[17] Obscenity 281 2.5


281 Obscenity
281k2 Power to Regulate; Statutory and Local


Regulations
281k2.5 k. Particular Regulations. Most


Cited Cases
(Formerly 281k2)


District of Columbia obscenity statute, using lan-
guage similar to that used in federal statutes, is to
be given same construction as the federal statute
and is constitutional. 18 U.S.C.A. § 1465; D.C.C.E.
§ 22-2001.


[18] Obscenity 281 7


281 Obscenity
281k7 k. Sale or Other Disposition or Advert-


ising of Obscene Matter. Most Cited Cases
Elements of offense under federal statute providing
penalty for importation or transportation of obscene
matters are (1) use of common carrier, (2) to trans-
port obscene materials in interstate commerce,
whereas federal statute providing penalty for trans-
portation of obscene matters for sale or distribution
prohibits (1) interstate transportation of obscene
material, (2) for purposes of sale or distribution. 18
U.S.C.A. §§ 1462, 1465.


[19] Obscenity 281 19


281 Obscenity
281k18 Trial


281k19 k. Questions for Jury. Most Cited
Cases
Evidence including disclosure that defendants
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caused movement of allegedly obscene film from
New Jersey to District of Columbia and intended to
distribute the film in District of Columbia was suf-
ficient to take case to jury under federal statute pro-
hibiting interstate transportation of obscene materi-
al for purposes of sale or distribution. 18 U.S.C.A.
§§ 1462, 1465.


[20] Obscenity 281 9


281 Obscenity
281k9 k. Persons Liable. Most Cited Cases


Under District of Columbia statute authorizing
charging of aiders and abettors as principals, partic-
ular defendants who distributed allegedly obscene
motion picture film could be convicted of know-
ingly presenting the film in the District of
Columbia where such defendants supplied film to
exhibitor therein in return for share of proceeds
from the exhibition. D.C.C.E. §§ 22-105, 22-2001;
18 U.S.C.A. § 2.


[21] Obscenity 281 16


281 Obscenity
281k14 Evidence


281k16 k. Admissibility. Most Cited Cases


Obscenity 281 17


281 Obscenity
281k14 Evidence


281k17 k. Weight and Sufficiency. Most
Cited Cases
District court in obscenity cases has wide discretion
in its determination to admit and exclude evidence,
and this is particularly true in case of expert testi-
mony; although Government is not required to in-
troduce expert testimony on community standards,
defense should be free to introduce appropriate ex-
pert testimony, and summary exclusion of all testi-
mony on community standards would thus be inap-
propriate. 18 U.S.C.A. §§ 1462, 1465; D.C.C.E. §
22-2001.


[22] Corporations 101 324


101 Corporations
101X Officers and Agents


101X(C) Rights, Duties, and Liabilities as to
Corporation and Its Members


101k324 k. Criminal Responsibility. Most
Cited Cases
Officers, directors and agents of corporation may
be held criminally liable for their acts although per-
formed in their official capacity but where they
have neither actively participated in nor directed
nor authorized violation of law by their corporation,
they are not liable.


[23] Conspiracy 91 40.1


91 Conspiracy
91II Criminal Responsibility


91II(A) Offenses
91k39 Persons Liable


91k40.1 k. Knowledge, Intent, and
Participation. Most Cited Cases
Same principles apply to determination of whether
a corporate officer is member of conspiracy as ap-
ply generally to participation of other individuals in
conspiracy. 18 U.S.C.A. § 371.


*1364 **124 Appeals from the United States Dis-
trict Court for the District of Columbia (D.C. Crim-
inal 268-73).Edmund C. Grainger, Jr., and Ralph J.
Schwarz, Jr., New York City, for appellants.


Steven R. Schaars, Asst. U.S. Atty., with whom
Earl J. Silbert, U.S. Atty., and John A. Terry, Asst.
U.S. Atty., were on the brief for appellee.


Before MOORE,[FN*] Senior Circuit Judge for the
Second Circuit, and MacKINNON and ROBB, Cir-
cuit Judges.


FN* Sitting by designation pursuant to 28
U.S.C. s 294(d).


Opinion for the court filed by Circuit Judge
MacKINNON.
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MacKINNON, Circuit Judge:


In a five-count indictment filed March 23, 1973,
appellants, Sherpix, Inc., and its president Louis K.
Sher, and seven codefendants,[FN1] were charged
with violating federal and District of Columbia ob-
scenity laws in connection with the distribution and
exhibition of the film “Hot Circuit.” The first trial
commenced September 24, 1973, and ended in a
mistrial due to a hung jury. At retrial in December
1973, the Government dismissed one count of the
indictment which charged unlawful advertising of
an obscene film in violation of D.C. Code s
22-2001. (Tr. 324, 333) The court also granted a
defense motion for dismissal of a count charging
interstate shipment of an obscene film by common
carrier, 18 U.S.C. s 1462. (Tr. 503, 523) The re-
maining three counts submitted to the jury charged:
(1) conspiracy during the period from December 1,
1971, to November 16, 1972, to violate federal and
D.C. obscenity laws (18 U.S.C. s 371); (2) inter-
state shipment of an obscene film from New Jersey
to the District of Columbia on October 2, 1972, for
purposes of sale or distribution (18 U.S.C. s 1465);
and (3) knowingly presenting that film in the Dis-
trict of Columbia from October 4 to November 2,
1972 (D.C. Code s 22-2001). Each appellant was
found guilty of all counts. Sher was given a suspen-
ded sentence and *1365 **125 three years proba-
tion, and Sherpix was fined a total of $6,000. These
appeals followed. Because we find that the District
Court used an improper test in instructing the jury
on the question of the obscenity of the film, we re-
verse.


FN1. Five of these co-defendants eventu-
ally pleaded guilty to various counts of the
indictment. Charges against the remaining
two were dismissed by the Government.


I.


[1][2] Appellants were convicted for offenses com-
mitted between December 1, 1971, and November
16, 1972, under an indictment filed March 23,


1973. During this period, the Roth-Memoirs [FN2]
definition of “obscenity” was the applicable stand-
ard to be used in evaluating material which was al-
leged to be obscene. Under that test, material was
obscene if:


FN2. Roth v. United States, 354 U.S. 476,
77 S.Ct. 1304, 1 L.Ed.2d 1498 (1957); A
Book Named “John Cleland's Memoirs of
a Woman of Pleasure” v. Massachusetts,
383 U.S. 413, 86 S.Ct. 975, 16 L.Ed.2d 1
(1966).


(a) the dominant theme of the material taken as a
whole appeals to a prurient interest in sex; (b) the
material is patently offensive because it confronts
contemporary community standards relating to
the description or representation of sexual mat-
ters; and (c) the material is utterly without re-
deeming social value.
383 U.S. at 418, 86 S.Ct. at 977 (emphasis ad-
ded). On June 21, 1973, between the filing of the
instant indictment and appellants' trials, the Su-
preme Court decided Miller v. California, 413
U.S. 15, 93 S.Ct. 2607, 37 L.Ed.2d 419 (1973).
After Miller, material is obscene if:


(a) ... “the average person, applying contempor-
ary community standards” would find that the
work, taken as a whole, appeals to the prurient in-
terest ...; (b) ... the work depicts or describes, in a
patently offensive way, sexual conduct specific-
ally defined by the applicable state law; and (c) ...
the work, taken as a whole, lacks serious literary,
artistic, political, or scientific value.


413 U.S. at 24, 93 S.Ct. at 2615 (emphasis ad-
ded).


The District Court determined that appellant's con-
duct was to be judged according to the Miller stand-
ards and instructed the jury accordingly. Appellants
argue that this retroactive application of Miller to
offenses committed pre-Miller denied them due
process. Although the constitutional prohibition on
ex post facto laws [FN3] does not apply directly to
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this situation,[FN4] the due process clause imposes
a similar prohibition where the law is modified by
judicial construction. See Douglas v. Buder, 412
U.S. 430, 432, 93 S.Ct. 2199, 37 L.Ed.2d 52
(1973); Bouie v. City of Columbia, 378 U.S. 347,
353-54, 84 S.Ct. 1697, 12 L.Ed.2d 894 (1964);
Pierce v. United States, 314 U.S. 306, 311, 62 S.Ct.
237, 86 L.Ed. 226 (1941).


FN3.U.S.Const., Art. I, s 10.


FN4. See James v. United States, 366 U.S.
213, 247-48, 81 S.Ct. 1052, 6 L.Ed.2d 246
(1961) (separate opinion of Harlan, J.).


As to both the second and third counts, the jury was
told that an essential element of the offense was:


That the film, taken as a whole, lacks serious liter-
ary, artistic, political, or scientific value.


Tr. 706, 712. This same finding was of course ne-
cessary before appellants could be found guilty of
conspiracy to violate the obscenity statutes under
the first count. The court also instructed:
It is for you to determine whether the film in issue


in this case is of such value to society. If you find
that it lacks serious literary, artistic, political, or
scientific value, and that the other elements have
been met, you may find the film obscene.


Tr. 710. These excerpts clearly show the court was
instructing the jury under Miller test (c).


[3] The Government argued that certain portions of
the jury instructions were sufficient to also charge
Roth-Memoirs test (c). For example, the court told
the jury:


The fact, if it is a fact, that a film deals with sex
does not mean that it cannot have value to soci-
ety.


*1366 **126 Such material can have social im-
portance if it portrays sex in a manner that advoc-
ates ideas or that has serious literary, scientific,
or artistic value.


Tr. 710. Regardless of the meaning this language
may have conveyed to the jury, it clearly could not
have the impact of a charge using the “utterly
without redeeming social value” terminology of
Roth-Memoirs. We therefore conclude that the in-
structions given did not adequately present to the
jury the essential elements required by (c) of that
test. Cf. United States v. Hill, 500 F.2d 733 (5th
Cir. 1974).[FN5]


FN5. In Hill, the trial court had instructed
the jury as follows:


Freedom of expression is fundamental to
our society and has contributed much to
the development and well-being of our
free society. In the exercise of the con-
stitutional right to free expression which
all of us enjoy, sex may be portrayed and
the subject of sex may be discussed,
freely and publicly, so long as the ex-
pression does not fall within the area of
obscenity. However, the constitutional
right to free expression does not extend
to the expression of that which is ob-
scene.


Furthermore, obscenity is excluded from
constitutional protection because it is
without social value. Of course, the mere
fact that material deals with sex does not
mean that it cannot have value to soci-
ety. Indeed, such material can have so-
cial importance if it portrays sex in a
manner that advocates ideas or that has
literary, scientific or artistic value. It is
for you to determine whether the materi-
als at issue in this case are of value to
society.


500 F.2d at 737. On the basis of this lan-
guage, the Fifth Circuit concluded:


We think the above passage of the
Court's charge, read with the instructions
as a whole, was sufficient to inform the
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jury that they should not convict the de-
fendant if they found the materials to be
of any social value.


Id. at 738. While the instruction given in
the instant case bears some superficial
similarity to that used in Hill, the re-
peated recitation of the Miller test (c)
terminology diluted the Roth-Memoirs
test so as to convey to the jury the im-
pression that a conviction would be pos-
sible even if the film was of some slight
(i. e., non-“serious”) value.


It is clear that Miller test (c) is an expansion of the
area of activity which can potentially result in crim-
inal liability. In fact, this test was expressly adopted
to ease the Government's burden of proving obscen-
ity. See 413 U.S. at 22, 93 S.Ct. 2607. It is a funda-
mental principle that a person must have notice of
what activity is prohibited before he may be held
criminally liable for his actions.


The fundamental principle that “the required crim-
inal law must have existed when the conduct in
issue occurred,” ... must apply to bar retroactive
criminal prohibitions emanating from courts as
well as from legislatures. If a judicial construc-
tion of a criminal statute is “unexpected and in-
defensible by reference to the law which had
been expressed prior to the conduct in issue,” it
must not be given retroactive effect.


Bouie v. City of Columbia, supra, 378 U.S. at 354,
84 S.Ct. at 1703 (citations omitted). At the times
appellants distributed and exhibited the film, they
could expect to escape conviction unless a jury con-
cluded that the film was “utterly without redeeming
social value.” Nothing existed to give them notice
that their activities were also criminal if the film
merely “lacked serious literary, artistic, political, or
scientific value.”Since appellants were not afforded
the opportunity to conform their behavior to the law
as subsequently construed, due process bars the ret-
roactive application of Miller test (c), and the in-
stant convictions must be reversed.


[4] The two circuits which have considered this is-
sue have reached similar conclusions regarding the
retroactivity of the Miller tests. See United States v.
Wasserman, 504 F.2d 1012 (5th Cir. 1974); United
States v. Jacobs, 513 F.2d 564 (9th Cir. 1974). In
addition, the correctness of this result was implied
in Hamling v. United States, 418 U.S. 87, 94 S.Ct.
2887, 41 L.Ed.2d 590 (1974), where the Court held
that a review of a pre-Miller conviction must give
the appellant the benefit of any more favorable ele-
ments of the Miller tests, but reviewed the re-
mainder of the conviction under the Roth-Memoirs
tests. A similar *1367 **127 analysis must take
place in the present case. On retrial, the jury must
be instructed under Miller as to those elements of
the offense for which Miller is beneficial to appel-
lants' case. The remainder of the instructions must
conform to the requirements of Roth-Memoirs. In
essence, a conviction can be obtained only if the
material can be found to be obscene under both
tests. [FN6]


FN6. See United States v. Groner, 494
F.2d 499, 500-01 (5th Cir. 1974).


II.


We next turn to a consideration of those issues
which are not mooted by our determination that a
retrial of appellants is necessary.


A. Conspiracy by Sherpix : The first count of the
indictment charges:


Commencing on or about December 1, 1971, and
continuing to on or about November 16, 1972,
within the District of Columbia and elsewhere,
Louis K. Sher, defendant, and Saul Shiffrin, a co-
conspirator only, and the original defendants, and
co-conspirators, Paul Glickler, Richard P. Lerner
and Harry Brandt Booking Co., Inc. unlawfully,
willfully and knowingly did conspire, combine,
confederate and agree together, with each other
and others, and through their use of Acorn Films,
Inc., Sherpix, Inc., and Trans-Lux Theatre Cor-
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poration, to commit offenses against the United
States by transporting and causing to be transpor-
ted in interstate commerce by common carrier
and for the purpose of sale, distribution and pre-
sentment, on obscene, lewd, lascivious and filthy
motion picture ....


App. 21a-22a (emphasis added). At trial, Sherpix,
Inc. (the corporation) moved to dismiss this count
as to it on the ground that the indictment did not as-
sert that Sherpix had conspired with anyone and
hence did not charge it with the commission of any
crime. (Tr. 510-11). However, the trial court denied
the motion, and Sherpix was convicted and sen-
tenced under this count.


[5][6] Both at trial and on appeal, the Government
argued that the conspiracy count could be sustained
against Sherpix on the grounds that a corporation is
criminally responsible for the acts of its officers
and thus can be charged with their
conspiracies.[FN7] Since the corporation's presid-
ent, Sher, was included in the list of conspirators,
the Government asserted that this was sufficient to
hold the corporation liable. However, this argument
is beside the point. The issue here is not whether
Sherpix can be found guilty of conspiracy but
whether the allegations of the indictment are suffi-
cient to charge Sherpix with an offense.


FN7. Citing United States v. Wise, 370
U.S. 405, 82 S.Ct. 1354, 8 L.Ed.2d 590
(1962); Boise Dodge, Inc. v. United States,
406 F.2d 771 (9th Cir. 1969). The Govern-
ment's argument is correct, so far as it
goes, but a necessary prerequisite to con-
viction of the corporation is that it be des-
ignated as a defendant and charged as a
conspirator by appropriate factual allega-
tions.


It is fundamental that the indictment must inform
an accused of the nature of the charges against
him,[FN8] and it is a necessary corollary that the
indictment must also give the accused notice that he
is in fact being accused. The factual allegations in


the instant indictment do not measure up to these
standards. They fail to charge Sherpix, Inc., with
the essential element of a conspiracy, i. e., the
agreement with another person to commit a
crime.[FN9] Merely listing the corporation*1368
**128 as an instrumentality used by an officer in
the conspiracy is not sufficient to establish that the
grand jury charged the corporation as a co-
conspirator. Individuals or corporations used
without their knowledge or consent by others in the
commission of offenses may not possess the requis-
ite criminal intent to be guilty of an offense.[FN10]
That the grand jury did not intend to charge Sher-
pix, Inc. in Count I is self-evident from the failure
to name Sherpix as a party defendant or to allege
that Sherpix “did conspire, combine, cooperate and
agree with” any other person to commit offenses
against the United States.


FN8. In all criminal prosecutions, the ac-
cused shall enjoy the right ... to be in-
formed of the nature and cause of accusa-
tion ....


U.S.Const., amend. VI.


FN9. See, e. g., Ingram v. United States,
360 U.S. 672, 677-78, 79 S.Ct. 1314, 3
L.Ed.2d 1503 (1959); Pereira v. United
States, 347 U.S. 1, 12, 74 S.Ct. 358, 98
L.Ed. 435 (1954); United States v.
Zuideveld, 316 F.2d 873 (7th Cir.
1963).“The gist of the offense of conspir-
acy ... is agreement among the conspirators
to commit an offense, attended by an act of
one or more of the conspirators to effect
the object of the conspiracy.” United States
v. Falcone, 311 U.S. 205, 210, 61 S.Ct.
204, 207, 85 L.Ed. 128 (1940) and cases
cited.


FN10. See United States v. Falcone, 311
U.S. 205, 210, 61 S.Ct. 204, 85 L.Ed. 128
(1940).


The grand jury showed itself quite capable of
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clearly expressing its intent when it wished to in-
clude a corporate entity among the parties accused.
In the second and third counts, both Sherpix and
Sher are clearly designated as accused parties, e. g.,
the second count charges: “Sherpix, Inc., Louis K.
Sher (and others) ... did unlawfully and knowingly
transport and cause to be transported in interstate
commerce ... an obscene ... motion picture
....”(App. 25a-26a). Furthermore, in the first
(conspiracy) count itself, another corporate entity,
Harry Brandt Booking Co., Inc. was designated as a
co-conspirator. While the exact reasons the grand
jury chose to frame the first count as it did, without
designating Sherpix, Inc. as a defendant or as a
party to the unlawful agreement, may never be
known, the conclusion is inescapable that it did
treat Sherpix in a class apart from those it charged
as defendants and as co-conspirators in the offense.
We therefore hold that the allegations of the first
count are insufficient to charge Sherpix, Inc., with
the crime of conspiracy. On a retrial appellant Sher-
pix, Inc. cannot be tried as a defendant in the con-
spiracy count as that count is presently charged. We
do not express any opinion as to whether a new in-
dictment may be in order.


B. The Seizure of the Film : On November 1, 1972,
an FBI Special Agent viewed a showing of the film
at the Trans-Lux Theater in Washington, D.C. In
support of his subsequent application for a search
warrant, the agent drafted a detailed affidavit de-
scribing the film, and a warrant was obtained from
a United States Magistrate. It was executed the
same day and four reels of film were seized. The
Government then petitioned for an adversary hear-
ing before the Magistrate on the question of ob-
scenity. At that hearing, held on November 3, Sher-
pix was represented by counsel. After viewing the
film and hearing argument, the Magistrate determ-
ined that the film was obscene under the existing
standards of obscenity. Appellants contend on ap-
peal that the seizure of the film violated their first
and fourth amendment rights, that the post-seizure
adversary hearing violated their fifth amendment
right to due process, and that the Magistrate lacked


jurisdiction to conduct the post-seizure hearing.


[7] In Lee Art Theatre, Inc. v. Virginia, 392 U.S.
636, 637, 88 S.Ct. 2103, 20 L.Ed.2d 1313 (1968),
the Court specifically left open the question of
whether a judge must view the film before issuing a
warrant for its seizure. However, we have since had
occasion to consider this issue and have concluded
that a proper affidavit can convey enough informa-
tion to a Magistrate to enable him to make a de-
termination of the alleged obscenity of the film suf-
ficient to issue a warrant for its seizure. See United
States v. Pryba, 163 U.S.App.D.C. 389, 400-02,
502 F.2d 391, 402-04 (1974):


(T)he affidavit must afford the magistrate an oppor-
tunity to “focus searchingly on the question of
obscenity.”


Id., 502 F.2d at 403.


[8] We find the affidavit prepared by the agent in
this case was sufficient to meet this standard. At the
time the warrant was requested, the question before
the Magistrate was one of probable cause. The affi-
davit is a lengthy account of the film, describing
each scene in detail and with explicit
language,*1369 **129 but suggesting no conclu-
sions to be drawn from the description.[FN11] This
clearly was sufficient to enable the Magistrate to
exercise an informed and independent judgment
concerning the existence of probable cause to issue
a warrant for seizure of the film. Even if we had
some doubt as to the sufficiency of the affidavit, the
Magistrate's determination of probable cause is en-
titled to “great deference,” [FN12] and we find that
he had a substantial basis for his decision. We
therefore hold that the seizure of the film pursuant
to the warrant was valid notwithstanding that the
Magistrate had not personally viewed the film.


FN11. For example, the last segment of the
film was described as follows:


The scene then changes to the hustler on
a street corner trying to sell watches,
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perfume and a vibrating dildo to one of
the original strippers. She becomes fas-
cinated with the dildo and invites the
hustler to her apartment. There they en-
gage in fellatio, cunnilingus, and inter-
course while eating food and smearing
food over each other's bodies.


App. 34a.


FN12. Spinelli v. United States, 393 U.S.
410, 419, 89 S.Ct. 584, 21 L.Ed.2d 637
(1969); Jones v. United States, 362 U.S.
257, 270-71, 80 S.Ct. 725, 4 L.Ed.2d 697
(1960).


[9][10] While it is not clear from appellants' brief,
it is possible that by claiming violations of first
amendment rights, they are also asserting they were
entitled to an adversary hearing before the film was
seized. In Heller v. New York, 413 U.S. 483, 492,
93 S.Ct. 2789, 2795, 37 L.Ed.2d 745 (1973), the
Court indicated that no such right exists where first
amendment interests are otherwise safeguarded:


If such a seizure is pursuant to a warrant, issued
after a determination of probable cause by a neut-
ral magistrate, and, following the seizure, a
prompt judicial determination of the obscenity is-
sue in an adversary proceeding is available at the
request of any interested party the seizure is con-
stitutionally permissible.


Furthermore, in United States v. Pryba, supra, we
considered and rejected a similar argument:


It is now clear, too, that where allegedly obscene
matter is seized pursuant to a search warrant for
evidentiary use in a criminal prosecution, there is
no absolute right to a prior adversary hearing.


502 F.2d at 405. Since the present appellants were
afforded an adversary hearing promptly after the
seizure, they can have no grounds to complain that
the hearing was not held sooner.[FN13]


FN13. The film in this case was seized for
the purpose of preserving it as evidence in


a criminal prosecution. Only one copy of
“Hot Circuit” was seized. Seizure of ma-
terial in order to preserve it as evidence is
not subject to the prior restraint doctrine
under the first amendment. Heller v. New
York, 413 U.S. 483, 93 S.Ct. 2789, 37
L.Ed.2d 745 (1973). This distinction is re-
cognized in Southeastern Promotions, Ltd.
v. Conrad, 420 U.S. 546, 95 S.Ct. 1239, 43
L.Ed.2d 448 (1975), citing Heller v. New
York, supra.


[11][12] We also reject appellants' argument that
the Magistrate lacked jurisdiction to conduct the
adversary hearing. Under 28 U.S.C. s 636(a),
“(e)ach United States Magistrate ... shall have ... (1)
all powers and duties conferred or imposed upon
United States commissioners by law or by the Rules
of Criminal Procedure for the United States District
Courts ....”The film in this case was seized pursuant
to a warrant issued under Rule 41,
Fed.R.Crim.P.[FN14] Since the holding of a prompt
*1370 **130 adversary hearing is constitutionally
required in order to validate the seizure,[FN15] that
hearing is a necessary part of the warrant proceed-
ing. Thus if the instant procedure fits within Rule
41, the Magistrate had jurisdiction to conduct the
hearing.


FN14.Rule 41 provides:


(a) Authority to Issue Warrant. A search
warrant authorized by this rule may be
issued by a federal magistrate or a judge
of a state court of record within the dis-
trict wherein the property is located,
upon request of a federal law enforce-
ment officer or an attorney for the gov-
ernment.


(c) Issuance and Contents. A warrant
shall issue only on an affidavit or affi-
davits sworn to before the federal magis-
trate or state judge and establishing the
grounds for issuing the warrant. If the
federal magistrate or state judge is satis-
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fied that grounds for application exist or
that there is probable cause to believe
that they exist, he shall issue a warrant
identifying the property and naming or
describing the person or place to be
searched. The finding of probable cause
may be based upon hearsay evidence in
whole or in part. Before ruling on a re-
quest for a warrant the federal magistrate
or state judge may require the affiant to
appear personally and may examine un-
der oath the affiant and any witnesses he
may produce, provided that such pro-
ceeding shall be taken down by a court
reporter or recording equipment and
made part of the affidavit.


(e) Motion for Return of Property. A
person aggrieved by an unlawful search
and seizure may move the district court
for the district in which the properly was
seized for the return of the property on
the ground that he is entitled to lawful
possession of the property which was il-
legally seized. The judge shall receive
evidence on any issue of fact necessary
to the decision of the motion. If the mo-
tion is granted the property shall be re-
stored and it shall not be admissible in
evidence at any hearing or trial. If a mo-
tion for return of property is made or
comes on for hearing in the district of
trial after an indictment or information is
filed, it shall be treated also as a motion
to suppress under Rule 12.


FN15. Heller v. New York, 413 U.S. 483,
93 S.Ct. 2789, 37 L.Ed.2d 745 (1973);
Roaden v. Kentucky, 413 U.S. 496, 93
S.Ct. 2796, 37 L.Ed.2d 757 (1973).


Rule 41(c) authorizes the Magistrate to require the
appearance of the affiant (i. e., the FBI agent) and
to examine the affiant and his witnesses, and Rule
41(e) only provides for a suppression hearing on
motion of the party whose property has been seized.


Thus Rule 41 does not specifically deal with the
situation presented by this case. However, it has
been held that Rule 41 authorizes an adversary
hearing prior to the issuance of a warrant:


Although the amendment of Rule 41(c) refers
only to witnesses produced by the affiant, it is
clear from the Advisory Committee Note accom-
panying the proposed change that the purpose
was to give the magistrate “an opportunity to
make a careful decision as to whether there is
probable cause” based upon legally obtained
evidence rather than have “the issue raised only
later on a motion to suppress the evidence.”Thus,
while the drafters may not have specifically con-
templated the present situation, we believe that
their intent can best be effectuated, without doing
violence to the language of the rule, by constru-
ing it to authorize an adversary hearing of the
type conducted by (the) Magistrate ....


Perial Amusement Corp. v. Morse, 482 F.2d 515,
522 (2d Cir. 1973). See also United States v. Jac-
obs, 513 F.2d 564, 568 (9th Cir. 1974).


We adopt this construction of Rule 41 for purposes
of the present case as well. If the Magistrate has
jurisdiction to hold an adversary hearing prior to
the issuance of the warrant, we see no justification
for a different result where the hearing is properly
deferred until after the film has been seized. In fact,
at that point the argument is even sounder since the
Magistrate is then exercising a form of in rem juris-
diction over property which has come into the pos-
session of the court via the warrant. In any event,
where the Constitution requires the prompt holding
of an adversary hearing in order to protect substan-
tial first amendment interests, it is incongruous to
argue that the Magistrate lacked jurisdiction suffi-
cient to afford these protections to appellants.


[13][14] Finally, appellants argue that the order dir-
ecting them to “show cause” at the adversary hear-
ing confronted them with a choice of not appearing
and abandoning their first amendment interests in
exhibiting the film or appearing to contest suppres-
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sion of the film and thereby abandoning their right
against self-incrimination.[FN16] However, this
situation is not unlike the appearance by an *1371
**131 accused at a hearing on his motion to sup-
press evidence. In that context, the Supreme Court,
stated in Simmons v. United States, 390 U.S. 377,
88 S.Ct. 967, 19 L.Ed.2d 1247 (1968):


FN16. Since the privilege against self-
incrimination is personal, it could not be
invoked on behalf of the corporation, Sher-
pix. See United States v. Kordel, 397 U.S.
1, 7 n. 9, 90 S.Ct. 763, 25 L.Ed.2d 1
(1970). However, we need not consider the
issue since Sherpix could raise this defense
as to the charges against him in his indi-
vidual capacity.


In these circumstances, we find it intolerable that
one constitutional right should have to be sur-
rendered in order to assert another. We therefore
hold that when a defendant testifies in support of
a motion to suppress evidence on Fourth Amend-
ment grounds, his testimony may not therefore be
admitted against him at trial on the issue of guilt
unless he makes no objection.


Id. at 394, 88 S.Ct. at 976. This reasoning applies
perforce to the instant situation to preclude the
introduction by the Government at trial as part of
its case-in-chief of testimony given by a putative
defendant opposing the seizure at an adversary
hearing in an obscenity case. As so limited, the
procedure followed in this case involved no re-
striction on appellants' right against self-
incrimination.


[15][16] C. Validity of the Obscenity Statutes. We
find appellants' arguments relating to the constitu-
tionality of the statutes they are accused of violat-
ing to be without merit. Hamling v. United States,
418 U.S. 87, 94 S.Ct. 2887, 41 L.Ed.2d 590 (1974),
rejected the argument that 18 U.S.C. s 1461, as ap-
plied to a pre-Miller offense, was unconstitutionally
vague. The same construction will certainly be giv-
en to the determination of obscenity in section
1465, under which appellants were convicted, in


light of its similar language. Hamling indicated the
approach a court should take in ascertaining the rel-
evant “community standards” for determining ob-
scenity, see 418 U.S. at 104-06, 94 S.Ct. 2887, and
these considerations will of course shape the in-
structions to the jury in the event of a retrial. The
Court's formulation of the use of “community
standards” in Hamling also disposes of appellants'
argument that the conspiracy court under 18 U.S.C.
s 371 is void for vagueness because it alleged a
conspiracy to distribute film throughout the country
rather than just locally.


[17] The appellate courts in this jurisdiction have
apparently not yet construed D.C.Code s 22-2001 in
light of Miller test (b). (But see United States v.
Plummer, Crim. No. 54967-72, D.C.Sup.Ct., Block,
J., May 9, 1974 (section 22-2001 held valid)).
However, we note that this statute uses language
similar to that used in the federal statutes which
have already been held constitutional and was also
enacted by Congress. Thus we believe that the local
statute is to be given the same construction as the
federal statutes and is therefore constitutional.


[18][19] D. Sufficiency of the Evidence : Appel-
lants' arguments relating to the sufficiency of the
Government's evidence at trial are equally devoid
of merit. Their attack on the federal convictions is
predicated on the fact that the trial court dismissed
the charges of interstate shipment by common carri-
er, 18 U.S.C. s 1462, with the following statement:


I think that count three (s 1465) is a clearly-made
count. I think we have questions about count two
(s 1462) and I don't see any reason to allow the
jury to speculate on something that I am not con-
vinced about.


Tr. 503. Appellants argue that since there was no
evidence of shipment by other than common carri-
er, the evidence was also too speculative to support
convictions under section 1465 or for conspiracy to
violate that section. This argument completely ig-
nores the fact that the sections require proof of dif-
ferent elements to make out an offense under each.
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The elements of an offense under section 1462 are
(1) use of a common carrier, (2) to transport ob-
scene material in interstate commerce, whereas sec-
tion 1465 prohibits (1) interstate transportation of
obscene material, (2) for purposes of sale or distri-
bution. While we express no opinion as to the
soundness of the court's decision to dismiss the sec-
tion 1462 charge, the evidence did show that appel-
lants caused the movement of the film from New
Jersey to the District of Columbia and that they in-
tended to distribute the film here. Thus the evid-
ence *1372 **132 at least was sufficient to take the
section 1465 count to the jury.


[20] As to the count charging violations of
D.C.Code s 22-2001, appellants argue that since
their only role was distribution of the film and since
they took no active part in the exhibition of the
film, they have committed no offenses locally.
However, as is customary in most jurisdictions, in
the District of Columbia aiders and abettors are
charged as principals. See D.C.Code s
22-105.[FN17] The court instructed the jury:


FN17.D.C.Code s 22-105 provides:


s 22-105. Persons advising, inciting or
conniving at criminal offense to be
charged as principals.


In prosecutions for any criminal offense
all persons advising, inciting, or conniv-
ing at the offense, or aiding or abetting
the principal offender, shall be charged
as principals and not as accessories, the
intent of this section being that as to all
accessories before the fact the law here-
tofore applicable in cases of misdemean-
or only shall apply to all crimes,
whatever the punishment may be. (Mar.
3, 1901, 31 Stat. 1337, ch. 854, s 908.)


A similar provision applies to federal of-
fenses. See 18 U.S.C. s 2.


It is enough if the evidence in the case establishes


beyond a reasonable doubt that each defendant
presented the film either directly, or pursuant to a
conspiratorial agreement, or that they aided and
abetted others in presenting such film.
Tr. 712. Appellants' acts of supplying the film to
the exhibitor in return for a share of the proceeds
from the exhibition were certainly sufficient
evidence to take the local charges to the jury un-
der an aiding and abetting theory.


III.


[21] The remaining issues raised by appellants, re-
lating to the scope of expert testimony, the taking
and use of grand jury testimony, and instructions on
corporate officer responsibility, have been mooted
by our conclusion that appellants' convictions must
be vacated. For the guidance of the District Court
on retrial, we note that the Supreme Court indicated
in Kaplan v. California, 413 U.S. 115, 93 S.Ct.
2680, 37 L.Ed.2d 492 (1973) that the Government
was not required to introduce expert testimony on
community standards, but


(t)he defense should be free to introduce appropri-
ate expert testimony ....


Id. at 121, 93 S.Ct. at 2685 (emphasis added). Thus
a summary exclusion of all testimony on com-
munity standards would be inappropriate. Of
course, as the Court noted in Hamling, supra,
the District Court has wide discretion in its determ-


ination to admit and exclude evidence, and this is
particularly true in the case of expert testimony.


418 U.S. at 108, 94 S.Ct. at 2903.


[22][23] Further, we note that the requested instruc-
tion on the responsibility of a corporate officer for
the acts of his corporation conformed to the prin-
ciples set out in United States v. North American
Van Lines, Inc., 202 F.Supp. 639, 644
(D.D.C.1962):


The accepted rule is that officers, directors and
agents of a corporation may be held criminally li-
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able for their acts although performed in their of-
ficial capacity but where they have neither act-
ively participated in nor directed nor authorized a
violation of law by their corporation they are not
liable.19 C.J.S. Corporations s 931; Fletcher,
Cyclopedia Corporations, Perm.Ed., Vol. 3, Sec.
1348.


We view this as an accurate statement of the applic-
able law. The same principles apply to the determ-
ination of whether a corporate officer is a member
of a conspiracy as apply generally to the participa-
tion of other individuals in a conspiracy. See Devitt
& Blackmar, Federal Jury Practice & Instructions,
ss 23.09, 85.08 (1970).


In accordance with the foregoing opinion, appel-
lants' convictions are reversed and the trial court is
directed to dismiss the first count of the indictment
with respect to appellant Sherpix, Inc.


Judgment accordingly.


C.A.D.C., 1975.
U.S. v. Sherpix, Inc.
512 F.2d 1361, 168 U.S.App.D.C. 121


END OF DOCUMENT
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Amendment 8 - Cruel and Unusual Punishment. Ratified 12/15/1791. 


 


Excessive bail shall not be required, nor excessive fines imposed, nor cruel and unusual 


punishments inflicted. 


 








Amendment 14 - Citizenship Rights. Ratified 7/9/1868.  


 


1. All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are 


citizens of the United States and of the State wherein they reside. No State shall make or enforce 


any law which shall abridge the privileges or immunities of citizens of the United States; nor 


shall any State deprive any person of life, liberty, or property, without due process of law; nor 


deny to any person within its jurisdiction the equal protection of the laws. 


 


2. Representatives shall be apportioned among the several States according to their respective 


numbers, counting the whole number of persons in each State, excluding Indians not taxed. But 


when the right to vote at any election for the choice of electors for President and Vice-President 


of the United States, Representatives in Congress, the Executive and Judicial officers of a State, 


or the members of the Legislature thereof, is denied to any of the male inhabitants of such State, 


being twenty-one years of age, and citizens of the United States, or in any way abridged, except 


for participation in rebellion, or other crime, the basis of representation therein shall be reduced 


in the proportion which the number of such male citizens shall bear to the whole number of male 


citizens twenty-one years of age in such State. 


 


3. No person shall be a Senator or Representative in Congress, or elector of President and Vice-


President, or hold any office, civil or military, under the United States, or under any State, who, 


having previously taken an oath, as a member of Congress, or as an officer of the United States, 


or as a member of any State legislature, or as an executive or judicial officer of any State, to 


support the Constitution of the United States, shall have engaged in insurrection or rebellion 


against the same, or given aid or comfort to the enemies thereof. But Congress may by a vote of 


two-thirds of each House, remove such disability. 


 


4. The validity of the public debt of the United States, authorized by law, including debts 


incurred for payment of pensions and bounties for services in suppressing insurrection or 


rebellion, shall not be questioned. But neither the United States nor any State shall assume or pay 


any debt or obligation incurred in aid of insurrection or rebellion against the United States, or 


any claim for the loss or emancipation of any slave; but all such debts, obligations and claims 


shall be held illegal and void. 


 


5. The Congress shall have power to enforce, by appropriate legislation, the provisions of this 


article. 
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  Title/Chapter/Section: 


Utah Code


Title 58 Occupations and Professions


Chapter 37 Utah Controlled Substances Act


Section 2 Definitions.


     58-37-2.   Definitions.


     (1) As used in this chapter:


     (a) "Administer" means the direct application of a controlled substance, whether by injection, inhalation,


ingestion, or any other means, to the body of a patient or research subject by:


     (i) a practitioner or, in the practitioner's presence, by the practitioner's authorized agent; or


     (ii) the patient or research subject at the direction and in the presence of the practitioner.


     (b) "Agent" means an authorized person who acts on behalf of or at the direction of a manufacturer,


distributor, or practitioner but does not include a motor carrier, public warehouseman, or employee of any of


them.


     (c) "Consumption" means ingesting or having any measurable amount of a controlled substance in a


person's body, but this Subsection (1)(c) does not include the metabolite of a controlled substance.


     (d) "Continuing criminal enterprise" means any individual, sole proprietorship, partnership, corporation,


business trust, association, or other legal entity, and any union or groups of individuals associated in fact


although not a legal entity, and includes illicit as well as licit entities created or maintained for the purpose of


engaging in conduct which constitutes the commission of episodes of activity made unlawful by Title 58,


Chapters 37, 37a, 37b, 37c, or 37d, which episodes are not isolated, but have the same or similar purposes,


results, participants, victims, methods of commission, or otherwise are interrelated by distinguishing


characteristics. Taken together, the episodes shall demonstrate continuing unlawful conduct and be related


either to each other or to the enterprise.


     (e) "Control" means to add, remove, or change the placement of a drug, substance, or immediate precursor


under Section 58-37-3.


     (f) (i) "Controlled substance" means a drug or substance included in Schedules I, II, III, IV, or V of Section


58-37-4, and also includes a drug or substance included in Schedules I, II, III, IV, or V of the federal


Controlled Substances Act, Title II, P.L. 91-513, or any controlled substance analog.


     (ii) "Controlled substance" does not include:


     (A) distilled spirits, wine, or malt beverages, as those terms are defined or used in Title 32A, Alcoholic


Beverage Control Act, regarding tobacco or food;


     (B) any drug intended for lawful use in the diagnosis, cure, mitigation, treatment, or prevention of disease


in man or other animals, which contains ephedrine, pseudoephedrine, norpseudoephedrine, or


phenylpropanolamine if the drug is lawfully purchased, sold, transferred, or furnished as an over-the-counter


medication without prescription; or


     (C) dietary supplements, vitamins, minerals, herbs, or other similar substances including concentrates or


extracts, which are not otherwise regulated by law, which may contain naturally occurring amounts of


chemical or substances listed in this chapter, or in rules adopted pursuant to Title 63G, Chapter 3, Utah


Administrative Rulemaking Act.


     (g) (i) "Controlled substance analog" means a substance the chemical structure of which is substantially


similar to the chemical structure of a controlled substance listed in Schedules I and II of Section 58-37-4, or in


Schedules I and II of the federal Controlled Substances Act, Title II, P.L. 91-513:


     (A) which has a stimulant, depressant, or hallucinogenic effect on the central nervous


system substantially similar to the stimulant, depressant, or hallucinogenic effect on the central nervous
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system of controlled substances in the schedules set forth in Subsection (1)(f); or


     (B) which, with respect to a particular individual, is represented or intended to have a stimulant,


depressant, or hallucinogenic effect on the central nervous system substantially similar to the stimulant,


depressant, or hallucinogenic effect on the central nervous system of controlled substances in the schedules


set forth in this Subsection (1).


     (ii) "Controlled substance analog" does not include:


     (A) a controlled substance currently scheduled in Schedules I through V of Section 58-37-4;


     (B) a substance for which there is an approved new drug application;


     (C) a substance with respect to which an exemption is in effect for investigational use by a particular


person under Section 505 of the Food, Drug, and Cosmetic Act, 21 U.S.C. 355, to the extent the conduct with


respect to the substance is permitted by the exemption;


     (D) any substance to the extent not intended for human consumption before an exemption takes effect


with respect to the substance;


     (E) any drug intended for lawful use in the diagnosis, cure, mitigation, treatment, or prevention of disease


in man or other animals, which contains ephedrine, pseudoephedrine, norpseudoephedrine, or


phenylpropanolamine if the drug is lawfully purchased, sold, transferred, or furnished as an over-the-counter


medication without prescription; or


     (F) dietary supplements, vitamins, minerals, herbs, or other similar substances including concentrates or


extracts, which are not otherwise regulated by law, which may contain naturally occurring amounts of


chemical or substances listed in this chapter, or in rules adopted pursuant to Title 63G, Chapter 3, Utah


Administrative Rulemaking Act.


     (h) "Conviction" means a determination of guilt by verdict, whether jury or bench, or plea, whether guilty


or no contest, for any offense proscribed by Title 58, Chapters 37, 37a, 37b, 37c, or 37d, or for any offense


under the laws of the United States and any other state which, if committed in this state, would be an offense


under Title 58, Chapters 37, 37a, 37b, 37c, or 37d.


     (i) "Counterfeit substance" means:


     (i) any substance or container or labeling of any substance that without authorization bears the trademark,


trade name, or other identifying mark, imprint, number, device, or any likeness of them, of a manufacturer,


distributor, or dispenser other than the person or persons who in fact manufactured, distributed, or dispensed


the substance which falsely purports to be a controlled substance distributed by, any other manufacturer,


distributor, or dispenser; or


     (ii) any substance that is represented to be a controlled substance.


     (j) "Deliver" or "delivery" means the actual, constructive, or attempted transfer of a controlled substance


or a listed chemical, whether or not an agency relationship exists.


     (k) "Department" means the Department of Commerce.


     (l) "Depressant or stimulant substance" means:


     (i) a drug which contains any quantity of barbituric acid or any of the salts of barbituric acid;


     (ii) a drug which contains any quantity of:


     (A) amphetamine or any of its optical isomers;


     (B) any salt of amphetamine or any salt of an optical isomer of amphetamine; or


     (C) any substance which the Secretary of Health and Human Services or the Attorney General of the


United States after investigation has found and by regulation designated


habit-forming because of its stimulant effect on the central nervous system;


     (iii) lysergic acid diethylamide; or


     (iv) any drug which contains any quantity of a substance which the Secretary of Health and Human


Services or the Attorney General of the United States after investigation has found to have, and by regulation


designated as having, a potential for abuse because of its depressant or stimulant effect on the central nervous


system or its hallucinogenic effect.


     (m) "Dispense" means the delivery of a controlled substance by a pharmacist to an ultimate user pursuant


to the lawful order or prescription of a practitioner, and includes distributing to, leaving with, giving away, or
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disposing of that substance as well as the packaging, labeling, or compounding necessary to prepare the


substance for delivery.


     (n) "Dispenser" means a pharmacist who dispenses a controlled substance.


     (o) "Distribute" means to deliver other than by administering or dispensing a controlled substance or a


listed chemical.


     (p) "Distributor" means a person who distributes controlled substances.


     (q) "Division" means the Division of Occupational and Professional Licensing created in Section 58-1-103.


     (r) "Drug" means:


     (i) articles recognized in the official United States Pharmacopoeia, Official Homeopathic Pharmacopoeia


of the United States, or Official National Formulary, or any supplement to any of them;


     (ii) articles intended for use in the diagnosis, cure, mitigation, treatment, or prevention of disease in man or


other animals;


     (iii) articles, other than food, intended to affect the structure or function of man or other animals; and


     (iv) articles intended for use as a component of any articles specified in Subsection (1)(r)(i), (ii), or (iii);


but does not include devices or their components, parts, or accessories.


     (s) "Drug dependent person" means any individual who unlawfully and habitually uses any controlled


substance to endanger the public morals, health, safety, or welfare, or who is so dependent upon the use of


controlled substances as to have lost the power of self-control with reference to the individual's dependency.


     (t) "Food" means:


     (i) any nutrient or substance of plant, mineral, or animal origin other than a drug as specified in this


chapter, and normally ingested by human beings; and


     (ii) foods for special dietary uses as exist by reason of a physical, physiological, pathological, or other


condition including but not limited to the conditions of disease, convalescence, pregnancy, lactation, allergy,


hypersensitivity to food, underweight, and overweight; uses for supplying a particular dietary need which


exist by reason of age including but not limited to the ages of infancy and childbirth, and also uses for


supplementing and for fortifying the ordinary or unusual diet with any vitamin, mineral, or other dietary


property for use of a food. Any particular use of a food is a special dietary use regardless of the nutritional


purposes.


     (u) "Immediate precursor" means a substance which the Attorney General of the United States has found


to be, and by regulation designated as being, the principal compound used or produced primarily for use in the


manufacture of a controlled substance, or which is an immediate chemical intermediary used or likely to be


used in the manufacture of a controlled


substance, the control of which is necessary to prevent, curtail, or limit the manufacture of the controlled


substance.


     (v) "Indian" means a member of an Indian tribe.


     (w) "Indian religion" means any religion:


     (i) the origin and interpretation of which is from within a traditional Indian culture or community; and


     (ii) which is practiced by Indians.


     (x) "Indian tribe" means any tribe, band, nation, pueblo, or other organized group or community of


Indians, including any Alaska Native village, which is legally recognized as eligible for and is consistent with


the special programs, services, and entitlements provided by the United States to Indians because of their


status as Indians.


     (y) "Manufacture" means the production, preparation, propagation, compounding, or processing of a


controlled substance, either directly or indirectly by extraction from substances of natural origin, or


independently by means of chemical synthesis or by a combination of extraction and chemical synthesis.


     (z) "Manufacturer" includes any person who packages, repackages, or labels any container of any


controlled substance, except pharmacists who dispense or compound prescription orders for delivery to the


ultimate consumer.


     (aa) "Marijuana" means all species of the genus cannabis and all parts of the genus, whether growing or


not; the seeds of it; the resin extracted from any part of the plant; and every compound, manufacture, salt,
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derivative, mixture, or preparation of the plant, its seeds, or resin. The term does not include the mature stalks


of the plant, fiber produced from the stalks, oil or cake made from the seeds of the plant, any other


compound, manufacture, salt, derivative, mixture, or preparation of the mature stalks, except the resin


extracted from them, fiber, oil or cake, or the sterilized seed of the plant which is incapable of germination.


Any synthetic equivalents of the substances contained in the plant cannabis sativa or any other species of the


genus cannabis which are chemically indistinguishable and pharmacologically active are also included.


     (bb) "Money" means officially issued coin and currency of the United States or any foreign country.


     (cc) "Narcotic drug" means any of the following, whether produced directly or indirectly by extraction


from substances of vegetable origin, or independently by means of chemical synthesis, or by a combination of


extraction and chemical synthesis:


     (i) opium, coca leaves, and opiates;


     (ii) a compound, manufacture, salt, derivative, or preparation of opium, coca leaves, or opiates;


     (iii) opium poppy and poppy straw; or


     (iv) a substance, and any compound, manufacture, salt, derivative, or preparation of the substance, which


is chemically identical with any of the substances referred to in Subsection (1)(cc)(i), (ii), or (iii), except


narcotic drug does not include decocainized coca leaves or extracts of coca leaves which do not contain


cocaine or ecgonine.


     (dd) "Negotiable instrument" means documents, containing an unconditional promise to pay a sum of


money, which are legally transferable to another party by endorsement or delivery.


     (ee) "Opiate" means any drug or other substance having an addiction-forming or addiction-sustaining


liability similar to morphine or being capable of conversion into a drug


having addiction-forming or addiction-sustaining liability.


     (ff) "Opium poppy" means the plant of the species papaver somniferum L., except the seeds of the plant.


     (gg) "Person" means any corporation, association, partnership, trust, other institution or entity or one or


more individuals.


     (hh) "Poppy straw" means all parts, except the seeds, of the opium poppy, after mowing.


     (ii) "Possession" or "use" means the joint or individual ownership, control, occupancy, holding, retaining,


belonging, maintaining, or the application, inhalation, swallowing, injection, or consumption, as distinguished


from distribution, of controlled substances and includes individual, joint, or group possession or use of


controlled substances. For a person to be a possessor or user of a controlled substance, it is not required that


the person be shown to have individually possessed, used, or controlled the substance, but it is sufficient if it


is shown that the person jointly participated with one or more persons in the use, possession, or control of any


substances with knowledge that the activity was occurring, or the controlled substance is found in a place or


under circumstances indicating that the person had the ability and the intent to exercise dominion and control


over it.


     (jj) "Practitioner" means a physician, dentist, naturopathic physician, veterinarian, pharmacist, scientific


investigator, pharmacy, hospital, or other person licensed, registered, or otherwise permitted to distribute,


dispense, conduct research with respect to, administer, or use in teaching or chemical analysis a controlled


substance in the course of professional practice or research in this state.


     (kk) "Prescribe" means to issue a prescription orally or in writing.


     (ll) "Prescription" means an order issued by a licensed practitioner, in the course of that practitioner's


professional practice, for a controlled substance, other drug, or device which it dispenses or administers for


use by a patient or an animal. The order may be issued by word of mouth, written document, telephone,


facsimile transmission, computer, or other electronic means of communication as defined by rule.


     (mm) "Production" means the manufacture, planting, cultivation, growing, or harvesting of a controlled


substance.


     (nn) "Securities" means any stocks, bonds, notes, or other evidences of debt or of property.


     (oo) "State" means the state of Utah.


     (pp) "Ultimate user" means any person who lawfully possesses a controlled substance for the person's own


use, for the use of a member of the person's household, or for administration to an animal owned by the
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person or a member of the person's household.


     (2) If a term used in this chapter is not defined, the definition and terms of Title 76, Utah Criminal Code,


shall apply.


Amended by Chapter 42, 2009 General Session
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United States Court of Appeals,
Seventh Circuit.


Dwight O. BROCKERT, Jr., Plaintiff-Appellant,
v.


Joel SKORNICKA, Mayor, and the City of Madison,
Wisconsin, a municipal corporation, Defendants-Ap-


pellees.
No. 83-1331.


Argued June 2, 1983.
Decided July 1, 1983.


Rehearing and Rehearing En Banc Denied Aug. 24,
1983.


Former city employee brought action against city chal-
lenging his dismissal pursuant to city ordinance requir-
ing that city employees reside in city. The United States
District Court for the Western District of Wisconsin,
Barbara B. Crabb, Chief Judge, granted summary judg-
ment for city, and former employee appealed. The Court
of Appeals, Bauer, Circuit Judge, held that: (1) waiver
provision of city ordinance requiring city employees to
reside in city absent permission from mayor to live out-
side city was not invalid on its face; (2) former city em-
ployee had no due process interest in his continued ex-
emption from city ordinance requiring city employees
to reside in the city, and therefore, district court could
not consider former employee's claim that mayor's ap-
plication of the waiver provision was arbitrary and ca-
pricious; and (3) once it was fairly determined that
former city employee was in violation of the residency
rule, he was in the same position as an “at-will” em-
ployee, and city could dismiss him at that point or, in
city's unfettered discretion, exercise any clemency with
respect to dismissal; because employee had no cogniz-
able interest in an exemption and because he received
all the protections that any civil service property interest
entailed, he could not prevail on his claim that his dis-
missal was procedurally defective.


Affirmed.
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outside the city would be evaluated according to the
less-stringent standard applicable to economic regula-
tion, because former employee did not allege a violation
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to live outside the city was not invalid on its face based
upon alleged danger of arbitrary enforcement in viola-
tion of due process clause, because application of the
ordinance did not result in the delegation of basic policy
matters to policemen, judges or juries, and former city
employee who challenged the ordinance did not allege
that the ordinance was applied in a discriminatory man-


ner. U.S.C.A. Const.Amend. 14.


[11] Constitutional Law 92 3869


92 Constitutional Law
92XXVII Due Process


92XXVII(B) Protections Provided and Depriva-
tions Prohibited in General


92k3868 Rights, Interests, Benefits, or Priv-
ileges Involved in General


92k3869 k. In General. Most Cited Cases
(Formerly 92k277(1), 92k254.1)


Plaintiff's right to due process, substantive or procedur-
al, depends on the existence of a relevant property or
liberty interest. U.S.C.A. Const.Amend. 14.


[12] Constitutional Law 92 4171


92 Constitutional Law
92XXVII Due Process


92XXVII(G) Particular Issues and Applications
92XXVII(G)7 Labor, Employment, and Public


Officials
92k4163 Public Employment Relationships


92k4171 k. Termination or Discharge.
Most Cited Cases


(Formerly 92k278.4(3))
Employee does not have a substantive right to be free
from an arbitrary and capricious dismissal independent
of due process interests. U.S.C.A. Const.Amend. 14.


[13] Constitutional Law 92 4166(2)


92 Constitutional Law
92XXVII Due Process


92XXVII(G) Particular Issues and Applications
92XXVII(G)7 Labor, Employment, and Public


Officials
92k4163 Public Employment Relationships


92k4166 Conduct and Control; Depriva-
tions and Adverse Employment Actions


92k4166(2) k. Particular Issues and
Applications. Most Cited Cases


(Formerly 92k277(2))
Former city employee had no due process interest in his
continued exemption from city ordinance requiring city
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employees to reside in the city absent permission from
mayor to live outside city, and therefore, district court
could not consider former employee's claim that may-
or's application of waiver provision of the ordinance
was arbitrary and capricious. U.S.C.A. Const.Amend.
14.


[14] Constitutional Law 92 4156


92 Constitutional Law
92XXVII Due Process


92XXVII(G) Particular Issues and Applications
92XXVII(G)7 Labor, Employment, and Public


Officials
92k4156 k. Rights and Interests Protected


in General. Most Cited Cases
(Formerly 92k277(2))


Employee has property interest in his job if he has a le-
gitimate claim of entitlement to the job, which usually
stems from the rules, laws or policies of the employing
entity.


[15] Constitutional Law 92 4165(1)


92 Constitutional Law
92XXVII Due Process


92XXVII(G) Particular Issues and Applications
92XXVII(G)7 Labor, Employment, and Public


Officials
92k4163 Public Employment Relationships


92k4165 Rights and Interests Protected
in General


92k4165(1) k. In General. Most
Cited Cases


(Formerly 92k278.4(3))


Constitutional Law 92 4166(1)


92 Constitutional Law
92XXVII Due Process


92XXVII(G) Particular Issues and Applications
92XXVII(G)7 Labor, Employment, and Public


Officials
92k4163 Public Employment Relationships


92k4166 Conduct and Control; Depriva-
tions and Adverse Employment Actions


92k4166(1) k. In General. Most
Cited Cases


(Formerly 92k278.4(3))
A property interest in government employment may be
limited or defined by the state temporarily, but due pro-
cess protections triggered by that interest may not be
curtailed. U.S.C.A. Const.Amend. 14.


[16] Municipal Corporations 268 218(2)


268 Municipal Corporations
268V Officers, Agents, and Employees


268V(C) Agents and Employees
268k218 Removal, Discharge, Transfer or De-


motion
268k218(2) k. Employees Protected by


Civil Service Laws and Rules. Most Cited Cases
In light of city ordinance requiring city employees to
reside in city absent permission from mayor to live out-
side the city, once it was fairly determined that former
city employee was in violation of the residency rule, he
was in the same position as an “at-will” employee, and
city could dismiss him at that point or, in city's un-
fettered discretion, exercise any clemency with respect
to dismissal; because employee had no cognizable in-
terest in an exemption and because he received all the
protections that any civil service property interest en-
tailed, he could not prevail on his claim that his dis-
missal was procedurally defective.
*1378 Thomas J. Kelly, Spring Green, Wis., for
plaintiff-appellant.


Larry W. O'Brien, Asst. City Atty., Madison, Wis., for
defendants-appellees.


Before BAUER and COFFEY, Circuit Judges, and
CELEBREZZE, Senior Circuit Judge. FN*


FN* The Honorable Anthony J. Celebrezze,
Senior Judge of the United States Circuit Court
for the Sixth Circuit, is sitting by designation.


BAUER, Circuit Judge.
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Plaintiff-appellant, Dwight Brockert, brought this action
seeking declaratory and injunctive relief on the basis
that his constitutional rights were violated when he was
dismissed from employment by the City of Madison,
Wisconsin. The district court granted summary judg-
ment for the defendants and Brockert appealed; we have
jurisdiction under 28 U.S.C. § 1291.


[1][2][3][4][5][6][7][8][9][10][11][12][13][14][15][16]


The district judge analyzed each of plaintiff's claims
thoughtfully and correctly. Accordingly, we affirm the
district court judgment and adopt its opinion, which is
reprinted below.


AFFIRMED.


IN THE UNITED STATES DISTRICT COURT


FOR THE WESTERN DISTRICT OF WISCONSIN


______________


DWIGHT O. BROCKERT, JR.,


Plaintiff,


v.


ORDER


81-C-489


JOEL SKORNICKA, Mayor, and


THE CITY OF MADISON, WISCONSIN,


a Municipal Corporation,


Defendants.


______________


This is a civil action for declaratory and injunctive re-
lief based on plaintiff's claims that his employer, the
City of Madison, violated his constitutional rights when
he was dismissed. Plaintiff has moved for partial sum-
mary judgment on the issue of the constitutionality of §
3.27, Madison General Ordinances. Defendants have
moved to dismiss the action for failure to state a claim
upon which relief can be granted or, in the alternative,
for summary judgment declaring the same section to be
valid as written and as applied to plaintiff. Because mat-
ters outside the pleadings have been presented to the
court and not excluded by it, and because all parties
have had a fair opportunity to present materials to be
considered on the motion for summary judgment, de-
fendants' motion to dismiss will be treated as a motion
for summary judgment. Rule 12(b), Federal Rules of
Civil Procedure. The cross motions for summary judg-
ment are presently before the court.


I find there is no genuine issue with respect to any of
the following material facts.


FACTS


Plaintiff was a permanent employee of the defendant
City of Madison and worked for the defendant City
from 1966 to February 8, 1980; since 1974, he was em-
ployed as a Construction Inspector. Plaintiff was a
member of City Employees Local No. 236, Laborers In-
ternational Union of North America, AFL-CIO. In
1975, plaintiff made a request to Mayor Paul Soglin for
an exemption from § 3.35(6)(f) FN1 (now § 3.35(10)(a)
) of the Madison General Ordinances which required
him to reside in the City of Madison. The exemption
was granted for one year. In 1977, at plaintiff's request,
Mayor Soglin renewed the exemption for three years.


FN1. Section 3.35(6)(f) read as follows:
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Every person appointed to a position in the
classified civil service shall at the time of his
appointment be a citizen of the United States
and shall within sixty days after the comple-
tion of his probationary period establish res-
idence within the City of Madison. He shall
maintain such residence during the period of
his employment unless permission to reside
outside the city shall be expressly granted by
the Mayor for such appointee. In case any
employee of the City of Madison shall cease
to maintain his residence within the city, his
position or employment shall be deemed
automatically vacated.


On December 3, 1979, plaintiff requested a continuation
of permission to reside outside*1379 the city from the
defendant, Mayor Joel Skornicka. Two weeks later, de-
fendant Skornicka advised the plaintiff that he could not
extend plaintiff's exemption without “medical informa-
tion sufficient to show that there exists a compelling
reason” for residing outside the city. On December 21,
1979, Dr. Jay P. Keepman wrote to defendant Skornicka
stating that, in his opinion, plaintiff's wife “must live in
preferably a rural setting” and that he could not allow
her to reside in an urban area like Madison.


On January 3, 1980, defendant Skornicka informed the
plaintiff that Dr. Keepman's letter contained insufficient
information, but that he would consider further informa-
tion directed to the specific medical difficulties in-
volved and how they were exacerbated by an urban en-
vironment. Plaintiff's exemption expired on January 15,
1980, and on January 16, 1980, defendant Skornicka
directed plaintiff's supervisor to take the action man-
dated by § 3.27, Madison General Ordinances, which, in
language similar to § 3.35(6)(f), required automatic va-
cation of an employee's position for residence outside
the city.


Plaintiff's supervisor notified plaintiff that he had
scheduled a hearing for January 17, 1980, to determine
whether plaintiff had failed to meet the residency re-
quirements of § 3.27. After the hearing, defendant Skor-
nicka temporarily extended plaintiff's exemption to
provide plaintiff with an opportunity to submit either a


proposal or further information in support of his request
for an exemption. Subsequently, plaintiff's attorney pro-
posed that plaintiff's wife's doctor discuss her condition
with a doctor of defendant Skornicka's choosing, after
which the doctor chosen by defendant Skornicka would
make an oral report to the Mayor.


On January 30, 1980, defendant Skornicka rejected the
proposal and demanded that plaintiff's wife sign a com-
plete medical release. The defendant pledged his confid-
ence and that of his staff and promised to return all
medical information after the decision was made. The
defendant also temporarily extended plaintiff's exemp-
tion to February 8 to allow plaintiff time to respond. On
February 6, plaintiff's lawyer made a counter proposal
offering to release all of the plaintiff's wife's medical in-
formation to a doctor chosen by the City. The doctor
would then determine what information was relevant to
the residence issue and report that information to de-
fendant Skornicka. In a letter of February 8, defendant
Skornicka rejected the counter proposal and confirmed
the expiration of plaintiff's exemption as of that day.
Plaintiff's position was vacated pursuant to § 3.27,
Madison General Ordinances, as of that date.


Plaintiff commenced a state action based on the loss of
his exemption on May 4, 1980. It was dismissed by stip-
ulation of the parties on August 12, 1981. Plaintiff com-
menced this action on July 21, 1981.


OPINION


Upon a motion for summary judgment, the moving
party will succeed if the documents properly before the
court show there is no genuine issue as to any material
fact and if the party is entitled to judgment as a matter
of law. Rule 56(c), Federal Rules of Civil Procedure.
The subject of the cross motions for summary judgment
is the constitutionality of § 3.27, Madison General Or-
dinances,FN2 on its face and as applied.


FN2. Section 3.27 reads in relevant part:


... No person shall be eligible for election,
appointment or employment to any position
as an officer, department head, employee or


711 F.2d 1376 Page 6
711 F.2d 1376
(Cite as: 711 F.2d 1376)


© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works.



http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1004365&DocName=USFRCPR56&FindType=L





member of a board or commission unless he
shall reside in the City of Madison unless
permission to reside outside of the City of
Madison shall be expressly granted by the
Mayor. In the event that any such City of-
ficer, department head, employee or member
of a board or commission shall cease to
reside in the City of Madison, his office, pos-
ition or employment shall be automatically
forthwith vacated....


*1380 I. Facial Validity of § 3.27


Plaintiff contends that the lack of standards governing
the Mayor's decision under § 3.27 whether to waive that
section's residency requirements violates his rights to
due process and equal protection. The defendants re-
spond that the ordinance contains an implicit standard
requiring it to be applied for the “good order of the
city” and that, in any event, no standards are required
by the United States Constitution.


[1][2] Before reaching the merits of the question, I must
deal with defendant's assertion that plaintiff may not
challenge the validity of § 3.27 because he has accepted
its benefits.FN3 The United States Supreme Court has
stated that it “will not pass upon the constitutionality of
a statute at the instance of one who has availed himself
of its benefits.” Ashwander v. Tennessee Valley Author-
ity, 297 U.S. 288, 348, 56 S.Ct. 466, 483, 80 L.Ed. 688
(1936) (Brandies, J., concurring), quoted in Fahey v.
Mallonee, 332 U.S. 245, 255, 67 S.Ct. 1552, 1556, 91
L.Ed. 2030 (1947). However, the “doctrine has unques-
tionably been applied unevenly in the past, and ob-
served as often as not in the breach.” Arnett v. Kennedy,
416 U.S. 134, 153, 94 S.Ct. 1633, 1644, 40 L.Ed.2d 15
(1974). Furthermore, the doctrine is most appropriate
when a party seeks to retain the benefits of a govern-
mental act while attempting to invalidate its burdens.
See Fahey, 332 U.S. 245, 67 S.Ct. 1552, 91 L.Ed. 2030
(those taking advantage of federally authorized banking
privilege cannot challenge limitations imposed for pub-
lic protection); United States v. San Francisco, 310 U.S.
16, 60 S.Ct. 749, 84 L.Ed. 1050 (1940) (city cannot re-
tain federal land grant and attempt to invalidate restric-
tions under which it accepted the land). In this case


plaintiff once benefited from the exemption provision,
but now has been denied that benefit. He does not seek
an unfair advantage from the city by keeping a benefit
while attempting to do away with a corresponding bur-
den. Indeed, were defendants' argument accepted, a
party in plaintiff's position could never challenge the or-
dinance: if he attempted to invalidate the waiver provi-
sion prior to applying for it, there would be no contro-
versy; having once applied and received the exemption
and its benefits, he would be estopped from challenging
it. In sum, plaintiff is not precluded from challenging
the ordinance because he once benefited from it.


FN3. Defendants also contend that plaintiff is
barred from maintaining this action by
Wis.Stats. § 62.25, which, through Wis.Stats. §
893.80, requires a claim to be filed with the
city within 120 days of the event giving rise to
the claim. Even if I were to assume, which I do
not, that § 62.25 applies to actions under the
Civil Rights Act, plaintiff commenced his state
court suit within 120 days of his dismissal, thus
giving defendants “actual notice” of his claim
in satisfaction of §§ 893.80 and 62.25.


Plaintiff does not challenge the validity of the residency
requirement of § 3.27 itself, only the indefinite exemp-
tion provision. Residency requirements have been up-
held in the face of challenges based on the right to inter-
state travel, McCarthy v. Philadelphia Civil Service
Commission, 424 U.S. 645, 96 S.Ct. 1154, 47 L.Ed.2d
366 (1976) (per curiam) and the Fourteenth Amend-
ment, Detroit Police Officers Assn. v. City of Detroit,
385 Mich. 519, 190 N.W.2d 97 (1971), appeal dis-
missed for want of a substantial federal question, 405
U.S. 950, 92 S.Ct. 1173, 31 L.Ed.2d 227 (1972). See
also Ciechon v. City of Chicago, 634 F.2d 1055, 1059
(7th Cir.1980). Therefore, only the exemption provision
of § 3.27 will be considered.


[3] Plaintiff cites the venerable case of Yick Wo v. Hop-
kins, 118 U.S. 356, 6 S.Ct. 1064, 30 L.Ed. 220 (1886),
in support of his contention that an ordinance without
standards for enforcement cannot be allowed to stand.
In Yick Wo, the City of San Francisco prohibited the op-
eration of any laundry in a wooden building without
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permission from the board of supervisors. The Court
found that the board's power “is not confided to their
discretion in the legal sense, but is granted to their mere
will. It is purely arbitrary, and acknowledges neither
guidance nor restraint.” Id. at 366-67,6 S.Ct. 1068-69.
The Court stated that such an ordinance, by subjecting
one's rights to “the mere will of another, seems *1381 to
be intolerable in any country where freedom prevails, as
being the essence of slavery itself.” Id. at 370, 6 S.Ct. at
1071. However, the Court decided the case on narrower
grounds, finding that the ordinance was administered in
a manner that discriminated against Chinese applicants,
thus violating the equal protection clause.


Plaintiff has made no allegation in this case that § 3.27
was applied in a discriminatory manner or that it had “a
special impact on less than all the persons subject to its
jurisdiction.” Therefore, he has stated no equal protec-
tion claim, New York Transit Authority v. Beazer, 440
U.S. 568, 587-88, 99 S.Ct. 1355, 1366-67, 59 L.Ed.2d
587 (1979), and that portion of his complaint will be
dismissed.


[4][5] The admonitions of Yick Wo are of continuing
relevance, however, in that a standardless ordinance is
subject to facial attack under the due process clause
through the vagueness doctrine. “To succeed, however,
the complainant must demonstrate that the law is imper-
missibly vague in all of its applications.” Village of
Hoffman Estates v. Flipside, Hoffman Estates, Inc., 455
U.S. 489, 102 S.Ct. 1186, 1193, 71 L.Ed.2d 362 (1982),
reh. denied, 456 U.S. 950, 102 S.Ct. 2023, 72 L.Ed.2d
476. A vague enactment may be judged by at least two
problems it presents. Grayned v. City of Rockford, 408
U.S. 104, 108-09, 92 S.Ct. 2294, 2298-99, 33 L.Ed.2d
222 (1972). First, a vague law does not give a person of
ordinary intelligence a reasonable opportunity to com-
ply with the law. In effect, there is no notice of what the
law requires. Second, a vague law lacks explicit stand-
ards for its application, and thus “impermissibly deleg-
ates basic policy matters to policemen, judges, and jur-
ies for resolution on an ad hoc and subjective basis,
with the attendant dangers of arbitrary and discriminat-
ory applications. Id.


[6][7] The application of these standards varies with the


nature of the enactment because fair notice and fair en-
forcement are more important in some areas than in oth-
ers. Hoffman Estates, 102 S.Ct. at 1193. Thus, the
vagueness doctrine is most strictly applied when the law
interferes with free expression or the exercise of other
constitutionally protected rights. Id. at 1193-94; Parker
v. Levy, 417 U.S. 733, 756, 94 S.Ct. 2547, 2561, 41
L.Ed.2d 439 (1974); Smith v. Goguen, 415 U.S. 566,
573, 94 S.Ct. 1242, 1247, 39 L.Ed.2d 605 (1974). A de-
gree of vagueness is more tolerable in civil enactments
than it is in laws with criminal penalties; in the former,
“the consequences of imprecision are qualitatively less
severe.” Hoffman Estates, 102 S.Ct. at 1193 and Win-
ters v. New York, 333 U.S. 507, 515, 68 S.Ct. 665, 670,
92 L.Ed. 840 (1948). See also Lanzetta v. New Jersey,
306 U.S. 451, 453, 59 S.Ct. 618, 619, 83 L.Ed. 888
(1939). Finally, economic regulation is subject to a less
stringent vagueness analysis. Hoffman Estates, 102
S.Ct. at 1193 and Smith v. Goguen, 415 U.S. at 573, n.
10, 94 S.Ct. at 1247, n. 10 (citing United States v. Na-
tional Dairy Products Corp., 372 U.S. 29, 83 S.Ct. 594,
9 L.Ed.2d 561 (1963)). Economic regulation usually
deals with a narrower subject and those affected by it
are more likely to consult the law, seeking clarification
if necessary, in order to plan their behavior. Hoffman
Estates, 102 S.Ct. at 1193.


[8] Plaintiff's challenge to the waiver provision of §
3.27 should be evaluated according to the less stringent
standard applicable to economic regulation. Plaintiff has
not alleged a violation of his right of free expression.
Moreover, § 3.27 is a civil ordinance involving no penal
sanctions. Like a businessman, plaintiff would be ex-
pected to consult the law governing his employment and
seek clarification if necessary. This he did, and defend-
ant Skornicka delineated at least the first steps required
of plaintiff to comply with § 3.27 by requiring a com-
plete medical release.


[9] Under the vagueness test applicable to economic
regulation, plaintiff's facial challenge to § 3.27 must
fail. Although the waiver provision itself provides no
notice of how an interested party may comply with it, it
may be given content through proper application. Wa-
ters v. Peterson, 495 F.2d 91, 99 (D.C.Cir.1973). In this
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case, plaintiff had notice of the first step necessary to
comply with the waiver provision when defendant*1382
Skornicka required a complete medical release. Al-
though the ultimate question of what medical problem
(or other matter) would justify a waiver was left as un-
clear as before, the due process clause does not demand
the impossible of governmental authorities. A waiver
provision that attempted to incorporate every situation
justifying an exemption would be of enormous propor-
tions, if not impossible to draft. On the other hand, a
provision setting forth a few general situations de-
serving a waiver would deprive the mayor of the flexib-
ility necessary to deal with unforeseen, but meritorious
requests. Finally, a waiver provision incorporating a
broad standard,FN4 such as exemption “for cause,”
would provide little more in the way of guidance or no-
tice than no standard at all.FN5 It would be difficult to
attribute constitutional significance to such an unhelpful
“standard.” In sum, it would not be reasonable to re-
quire the city to be more explicit in drafting its waiver
provision. Under the lesser standard of review applic-
able to laws of this nature, the city's initial interpreta-
tion of the waiver provision and the difficulties in-
volved in being more precise justify the lack of notice
inherent in the provision.


FN4. Broad standards have been approved in
other contexts. See Engel v. O'Malley, 219 U.S.
128, 137, 31 S.Ct. 190, 192, 55 L.Ed. 128
(1911) (refusal to license “for cause” is not ar-
bitrary) and New York ex rel. Lieberman v. Van
de Carr, 199 U.S. 552, 558-63, 26 S.Ct. 144,
145-47, 50 L.Ed. 305 (1905) (state court inter-
pretation requiring permit applications to be
judged “in the honest exercise of reasonable
discretion” was a sufficient standard).


FN5. Indeed, defendants have argued that §
3.27 already incorporates a similarly broad
standard. They maintain that section 62.11(5)
of the Wisconsin Statutes, which sets out the
powers of a city council, provides a standard
for § 3.27 by giving councils the “power to act
for the government and good order of the city.”


[10] Under the same standard of review, the danger of


arbitrary enforcement is not great enough to warrant in-
validation of the ordinance. Again, this is not a criminal
statute, so there is no danger of arbitrary penal sanc-
tions. Nor is there a danger of government imposed
stigma that might merit a higher degree of scrutiny. See
Hoffman Estates, 102 S.Ct. at 1194. Although the
waiver provision presents significant possibilities for ar-
bitrary application, I cannot strike down the ordinance
based on possibilities. As noted above, plaintiff has not
alleged that the ordinance was applied in a discriminat-
ory manner. “[I]t will be time enough to consider any
such problems when they arise.” Seagram & Sons v.
Hostetter, 384 U.S. 35, 52, 86 S.Ct. 1254, 1265, 16
L.Ed.2d 336 (1966). In addition, the application of this
ordinance does not result in the delegation of basic
policy matters to “policemen, judges, and juries” as the
Court warned against in Grayned, 408 U.S. at 109, 92
S.Ct. at 2299. Here, as head of the city's executive de-
partment, it is the mayor who is entrusted with making
the policy decisions involved in granting or denying
waivers. Thus, the discretion is placed where it has been
customarily and appropriately exercised.


Plaintiff's motion for summary judgment declaring the
ordinance to be invalid on its face will be denied, and
defendants' counter motion will be granted.


II. Validity of § 3.27 as Applied


[11] The cross motions for summary judgment on the
validity of the ordinance as applied raise issues of sub-
stantive and procedural due process. Plaintiff challenges
the substantive fairness and validity of defendant Skor-
nicka's decision to deny his request for an exemption
and plaintiff challenges the procedures used in his dis-
missal. Plaintiff's right to due process, substantive or
procedural, depends on the existence of a relevant prop-
erty or liberty interest. Webster v. Redmond, 599 F.2d
793, 796-97 (7th Cir.1979), cert. denied, 444 U.S. 1039,
100 S.Ct. 712, 62 L.Ed.2d 674 (1980); Paige v. Harris,
584 F.2d 178, 184 (7th Cir.1978) and Jeffries v. Turkey
Run Consolidated School District, 492 F.2d 1, 4-5 (7th
Cir.1974). In the absence of a property interest in his
exemption from the residency requirement, the court
cannot review plaintiff's claim that defendant Skor-
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nicka's application*1383 of § 3.27 was arbitrary and ca-
pricious. Jeffries, 492 F.2d at 4, n. 8. In the absence of a
property interest in his job with the city, the court can-
not review plaintiff's claim that his dismissal was pro-
cedurally deficient.


A. Substantive Due Process


[12] Plaintiff contends that defendant Skornicka acted
unfairly in requiring a complete medical release and in
denying plaintiff an exemption from the residency re-
quirement for his failure to provide such a release.
Thus, plaintiff challenges the substantive validity of de-
fendant Skornicka's decision. Before this court can con-
sider such a challenge, plaintiff must show that he had
an interest in the decision that would trigger due process
protections. An employee does not have a substantive
right to be free from an arbitrary and capricious dis-
missal independent of due process interests. Paige v.
Harris, 584 F.2d at 184.


[13] In evaluating plaintiff's contention, the existence of
a due process interest in his job is not relevant: the de-
cision plaintiff challenges is the one in which he was
denied an exemption from the residency requirement.
Therefore, plaintiff must have a protected interest in
that decision before this court may consider its substant-
ive fairness. Clearly plaintiff had no such interest. The
exemptions plaintiff was given were granted for specific
time periods, and any property interest plaintiff had in
the exemptions expired with the last one in February of
1980. Moreover, no rule gave plaintiff the right to an
exemption or to a renewal absent sufficient cause. Thus,
the exemptions were much like Professor Roth's em-
ployment contract in Board of Regents v. Roth, 408 U.S.
564, 578, 92 S.Ct. 2701, 2709, 33 L.Ed.2d 548 (1972):
there was a specific termination date and no provision
for automatic renewal or renewal absent “sufficient
cause.” Thus, there was no property interest after the
expiration of the contract.


Because plaintiff lacked a protected interest in the ex-
emption, this court cannot consider the fairness of de-
fendant Skornicka's denial of an exemption.


B. Procedural Due Process


[14] Plaintiff also contends that his dismissal was pro-
cedurally defective. Again, plaintiff must show he had a
protected interest that would trigger due process protec-
tions. Because plaintiff is challenging the manner in
which he was dismissed, the relevant interest in this
analysis is any property interest plaintiff had in his job.
Such a property interest exists if plaintiff has a legitim-
ate claim of entitlement to his job, which usually stems
from the rules, laws or policies of the employing entity.
Board of Regents v. Roth, 408 U.S. at 577, 92 S.Ct. at
2709.


Plaintiff's status as a “permanent” employee of the de-
fendant City is undisputed. See Personnel Rule
7.02.FN6 Madison's civil service system covers all City
employees. Section 3.35(1).FN7 Under § 3.35(16)(a) of
the Madison General Ordinances,


FN6. Personnel Rule 7.02 provides, in part:


A permanent appointment results from the
selection of a candidate from a certification
of eligibles to fill a position that is of indef-
inite duration and is provided for by the
budget. Permanent tenure in the position is
acquired only after passing a probationary
period of at least six (6) months and such
other requirements as may be established by
the Personnel Director.


See also Article IX of the Agreement
between the City of Madison and City Em-
ployees Local No. 236, Laborers Internation-
al Union of North America, AFL-CIO (union
agreement), in effect from January 1, 1980 to
December 31, 1981, which provides, in part:


All newly hired employees shall be on proba-
tion for the first six (6) months of employ-
ment or any extension thereof.... Any em-
ployee who is retained in a position covered
by this Agreement beyond six (6) months
shall be considered to have successfully
completed his probationary period ... at
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which time he shall be certified as
“permanent” or “terminated.”


FN7. Section 3.35(1 ) also exempts many of-
ficers and employees from the civil service sys-
tem, but none of the exemptions are relevant
here.


All persons holding positions in the civil service shall
be subject to ... removal from office or employment ...
for misconduct, incompetency, inefficiency, or failure
to perform duties, or to observe the rules and regula-
tions of the department,*1384 office or board. In all
such cases, the affected employee may appeal the ac-
tion taken in the manner prescribed in Subdivision (b)
hereof.FN8


FN8. Personnel Rule 17.01 also gives all per-
manent employees the rights specified in §
3.35(16).


See also Article VI(3) of the union agree-
ment:


Management Rights include but are not lim-
ited to, the [right to] suspend, demote, dis-
charge or take other appropriate action
against the employees for just cause.


Defendants contend that plaintiff had no property in-
terest in his employment because § 3.35(16) applies
only to disciplinary actions (and is thus irrelevant to a
dismissal for nonresidency),FN9 and because the great
discretion vested in the Mayor in evaluating the re-
quests for exemptions precludes the possibility of a
property interest.


FN9. Defendants make the same claim with re-
spect to Article VI(3) of the union agreement
(set forth in note 8, supra ). However, that art-
icle does not limit itself to disciplinary situ-
ations.


Although § 3.35(16)(a) is entitled “Disciplinary Author-
ity,” the first sentence of that section clearly shows that
it applies beyond the disciplinary context:


Any appointing authority or department head in whom
is vested disciplinary or removal power, shall be al-
lowed full freedom in his or her action on such mat-
ters, it being the intent and spirit of this ordinance to
provide a fair and just approach to municipal employ-
ment for every inhabitant of the City in order that
City employees may be selected on a basis of merit,
but in no sense, to handicap or curtail responsible ad-
ministrative officers in securing efficient service.


(Emphasis added). In addition, § 3.35(16)(a) provides
for removal for incompetency and inefficiency, both of
which are unrelated to discipline.


Defendants' second argument is that the mayor's unlim-
ited discretion in considering exemptions, and the auto-
matic dismissal resulting from nonresidency, convert
plaintiff's position to one akin to an “at-will” job. Sec-
tion 3.35(10)(a) of the Madison General Ordinances ex-
plicitly applies the § 3.27 residency requirement to civil
service employees: “Every person appointed to any pos-
ition in the classified civil service shall ... establish res-
idence within the City of Madison [or] his position or
employment shall be deemed automatically vacated.”


[15] In Board of Regents v. Roth, the Court stated that
property interests “are created and their dimensions are
defined by existing rules or understandings that stem
from an independent source such as state law.” Board of
Regents v. Roth, 408 U.S. at 577, 92 S.Ct. at 2709
(emphasis added). Thus, assuming the Madison civil
service system creates a property interest for civil ser-
vice employees, it could be argued that the system
defines that interest as not including due process when a
termination is based upon nonresidency under §
3.35(10)(a). However, the Court in Board of Regents v.
Roth ultimately noted that Roth's property interest was
“defined by the terms of his appointment [which] se-
cured his interest in employment up to June 30, 1969.”
Board of Regents v. Roth, 408 U.S. at 578, 92 S.Ct. at
2709. Thus, an interest may be limited (or “defined”) by
the state temporarily; however, the due process protec-
tions triggered by that interest may not be curtailed. A
contrary indication in the plurality opinion in Arnett v.
Kennedy, 416 U.S. at 153-55, 94 S.Ct. at 1644-45, was
rejected by a majority of the Court. Id. at 166-67, 94
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S.Ct. at 1650-51 (Powell, J., concurring in part and con-
curring in the result in part), 177-78, 94 S.Ct. at
1655-56 (White, J., concurring in part and dissenting in
part), and 210-11, 94 S.Ct. at 1671-72 (Marshall, J., dis-
senting). As stated by Justice Powell, “While the legis-
lature may elect not to confer a property interest in
[government] employment, it may not constitutionally
authorize the deprivation of such an interest, once con-
ferred, without appropriate procedural safeguards.” Id.
at 167, 94 S.Ct. at 1651. In this case, if plaintiff has a
right to continued employment absent a rule violation,
the procedural protections accompanying that right may
not be withdrawn for the residency rule.


*1385 Plaintiff contends that § 3.35(16) gives him such
a right; that is, a right to be dismissed “only for good
cause.” FN10 However, § 3.35(16), by its terms, does
not confer that right. Section 3.35(16) states that an em-
ployee shall be subject to dismissal for various reasons,
but it does not state that the employee may be dismissed
only for those reasons. Thus, § 3.35(16) is similar to the
ordinance considered in Bishop v. Wood, 426 U.S. 341,
344 n. 5, 96 S.Ct. 2074, 2077 n. 5, 48 L.Ed.2d 684
(1976), which provided for the discharge of a perman-
ent employee for unsatisfactory work, negligence, inef-
ficiency, or unfitness. The Court noted that such lan-
guage in an ordinance could fairly be read as conferring
a property interest, or as merely setting forth procedures
for removal of an employee; the proper interpretation
was found to be a matter of state law. Id. at 345, 96
S.Ct. at 2078.


FN10. Possibly plaintiff could claim another
sort of property interest in his job: that the
reasons for dismissal set forth in § 3.35(16)(a),
along with the procedures of § 3.35(16)(b) for
appeal of dismissal, create an objective, mutu-
ally understood expectation that an employee
will not be dismissed for a rule violation unless
he or she has violated that rule. This would not
be a claim to continued employment absent a
violation of the rules; it would simply recog-
nize a right not to be dismissed by mistake or
pretext.


The basis of this right would derive from the


existence of the rules themselves and the pro-
cedures designed to ensure they are fairly ap-
plied. The existence of a rule implies that
one can be dismissed for violating it only if
there has actually been a violation (thus lim-
iting the employer's discretion), and although
the procedures designed to ensure such a res-
ult do not, in themselves, create a protected
interest, Shango v. Jurich, 681 F.2d 1091,
1100-03 (7th Cir.1982), they may indicate
the existence of a substantive right. Id. at
1101,citing Suckle v. Madison General Hos-
pital, 499 F.2d 1364, 1366 (7th Cir.1974)
and Lombardo v. Meachum, 548 F.2d 13, 16
(1st Cir.1977).


However, I need not consider whether
plaintiff had such a property interest in this
case. There was no danger of plaintiff being
dismissed for violation of the rule if he was
not, in fact, violating it: plaintiff has admit-
ted that he was a nonresident.


The courts of Wisconsin have not reported a decision
authoritatively interpreting § 3.35(16). However, in
Taplick v. City of Madison Personnel Board, 97 Wis.2d
162, 293 N.W.2d 173 (1980), the Wisconsin Supreme
Court considered an analogous city ordinance. The or-
dinance set forth nine grounds upon which the person-
nel director could refuse to certify a job applicant as eli-
gible for a position. Taplick contended that those nine
reasons were exclusive. However, the court found that
the ordinance merely set up administrative guidelines
for screening applicants, and that it did not create a
right in those not disqualified by the nine reasons to be
certified for a job. Id. at 172-73, 293 N.W.2d 173. In
sum, the court found that the ordinance did not limit the
personnel director's discretion in rejecting applicants.


It could be argued that Taplick's reasoning would not be
extended from job applicants to job holders; that is,
one's interest in the job he or she holds is arguably
greater than an applicant's interest in a position. Some
support for this argument can be found in another Wis-
consin Supreme Court opinion. In State ex rel. DeLuca
v. Common Council of City of Franklin, 72 Wis.2d 672,
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677-78, 242 N.W.2d 689 (1976), the court found that
the Wisconsin statute governing dismissal of city clerks
allowed removal only for cause. Although the court did
not explicitly set forth the language giving rise to that
property interest, dismissal of city officers is governed
by Wis.Stats. § 17.12. The relevant provisions of that
statute show that city officers may be removed for
cause; the statute does not state that removal may be
only for cause.FN11 The court seems to have found that
a list of *1386 causes for dismissal was exclusive in the
absence of any exclusive language.


FN11. Section 17.12(1), Wis.Stats., provides in
relevant part:


Officers of cities ... may be removed as fol-
lows:


(a) Elective. Elective officers by recall ... or
by the common council, for cause.


(c) Appointive. Appointive officers, by
whomsoever appointed, by the common
council, for cause.


The property interest found by the court may
have been derived from Wis.Stats. § 17.16,
which sets forth the procedure for removals.
Section 17.16(3) allows removal for cause
“only upon written verified charges,” which
implies a limit on the reasons for dismissal.
See also State ex rel. Gill v. Common Coun-
cil of City of Watertown, 9 Wis. 254 (1859)
(power to remove “for cause” operates as a
limit on removal power) and State, on Com-
plaint of Kennedy v. McGarry, 21 Wis. 496
(1867) (power to remove “for cause” means
cause affecting fitness for office).


[16] The only conclusion to be drawn from the current
state law on the question is that there is no definitive
answer. Therefore, a determination of the correct mean-
ing of civil service protection in Madison would require
a factual inquiry. Such an inquiry would focus on past
practices under the civil service system and the intent of
the parties. However, that inquiry is not necessary in


this case because, even assuming plaintiff had a prop-
erty interest in his job, he received all the process that
was due.


Assuming that plaintiff had a property interest in his
job, the court would have to determine what process
plaintiff deserved to protect that right. It is a familiar
maxim that due process is flexible and that its require-
ments vary with the situation. See, e.g., Morrissey v.
Brewer, 408 U.S. 471, 481, 92 S.Ct. 2593, 2600, 33
L.Ed.2d 484 (1972). The proper approach in deciding
what process is due when a civil service employee is
dismissed due to a residency requirement was set forth
in Ciechon v. City of Chicago, 634 F.2d at 1058-60.


In Ciechon, the court considered the three factors listed
in Mathews v. Eldridge, 424 U.S. 319, 334-35, 96 S.Ct.
893, 902-03, 47 L.Ed.2d 18 (1976), as relevant to what
process is due: 1) the private interest affected by the
government action; 2) the efficacy of the protections
offered, and the probable value, if any, of additional or
alternative procedures; and 3) the governmental interest.
Ciechon, 634 F.2d at 1058. The court found that the
sole private interest involved was the employee's unin-
terrupted receipt of his paycheck which, although im-
portant, was not critical because of the possibility of
back pay and restoration of other privileges; that the de-
termination required-that is, whether the employee
resides within the city limits-is relatively simple and
straightforward; and that the city's interest in enforcing
its residency requirement was lawful and important. Id.
at 1058-59. Considering these factors, the court determ-
ined that an informal pre-suspension investigation satis-
fied the employees' due process guarantees, but that a
prompt post-suspension hearing was also necessary. Id.
at 1059-60,citing Barry v. Barchi, 443 U.S. 55, 63, 99
S.Ct. 2642, 2648, 61 L.Ed.2d 365 (1979).


In the abstract, the same reasoning and conclusion
would apply in this case. However, under the facts of
this case, a hearing either before or after plaintiff's dis-
missal would have served no useful purpose. The only
reason to hold such a hearing would be to determine
whether plaintiff had violated § 3.27 by living outside
the city; however, that determination was unnecessary
because there was no dispute over plaintiff's place of
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residence. In Ciechon, and in the usual residency case,
there is some dispute over where the employee actually
resides. Often this dispute takes the form of a challenge
to the legitimacy of the plaintiff's claimed city resid-
ence. In this case, however, the dispute was over the de-
mands made upon plaintiff by defendant Skornicka as
preconditions to any grant of an exemption. As ex-
plained above, plaintiff had no protected interest in the
exemption.


It could be argued that the hearing could have served
other purposes, such as a forum for plaintiff to ask for a
grace period during which he would move into the city.
Again, plaintiff had no protected interest in an exemp-
tion and nothing required defendant Skornicka to grant,
or even consider, a grace period.FN12 If plaintiff had a
property *1387 interest in his job, it would have entitled
him not to be dismissed absent a fair determination of
his place of residence. Once it was fairly determined
that plaintiff was in violation of the residency rule, he
was in the same position as an “at-will” employee: his
employer could dismiss him at that point or, in the em-
ployer's unfettered discretion, exercise any clemency
with respect to the dismissal.


FN12. In a supplemental brief, plaintiff con-
tends that defendants should be estopped from
dismissing him without giving him an oppor-
tunity to move back into the city. Plaintiff
bases this estoppel theory on the city's alleged
practice of granting a grace period in such
cases (to allow the employee to move into the
city), and his reliance on past exemptions.
First, plaintiff had no reason to rely on past ex-
emptions; he knew they were granted for a lim-
ited period of time and at the mayor's discre-
tion. Second, plaintiff has left uncontroverted
defendant Skornicka's sworn statement denying
any “policy, practice or procedure” of the City
or the Office of the Mayor, that allows a grace
period for employees losing an exemption.


Because plaintiff had no cognizable interest in an ex-
emption, and because he received all the protections
that any civil service property interest entailed, his mo-
tion for summary judgment on the invalidity of the or-


dinance as applied must be denied and defendants' cross
motion for summary judgment must be granted.


ORDER


IT IS ORDERED that


1) plaintiff's motion for summary judgment is DENIED;
and


2) defendants' motion for summary judgment is GRAN-
TED.


Entered this 30th day of November, 1982.


BY THE COURT:


/s/ Barbara B. Crabb


/s/ District Judge


C.A.Wis.,1983.
Brockert v. Skornicka
711 F.2d 1376
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Utah Code


Title 58 Occupations and Professions


Chapter 37 Utah Controlled Substances Act


Section 8 Prohibited acts -- Penalties.


     58-37-8.   Prohibited acts -- Penalties.


     (1) Prohibited acts A -- Penalties:


     (a) Except as authorized by this chapter, it is unlawful for any person to knowingly and intentionally:


     (i) produce, manufacture, or dispense, or to possess with intent to produce, manufacture, or dispense, a


controlled or counterfeit substance;


     (ii) distribute a controlled or counterfeit substance, or to agree, consent, offer, or arrange to distribute a


controlled or counterfeit substance;


     (iii) possess a controlled or counterfeit substance with intent to distribute; or


     (iv) engage in a continuing criminal enterprise where:


     (A) the person participates, directs, or engages in conduct which results in any violation of any provision


of Title 58, Chapters 37, 37a, 37b, 37c, or 37d that is a felony; and


     (B) the violation is a part of a continuing series of two or more violations of Title 58, Chapters 37, 37a,


37b, 37c, or 37d on separate occasions that are undertaken in concert with five or more persons with respect


to whom the person occupies a position of organizer, supervisor, or any other position of management.


     (b) Any person convicted of violating Subsection (1)(a) with respect to:


     (i) a substance classified in Schedule I or II, a controlled substance analog, or gammahydroxybutyric acid


as listed in Schedule III is guilty of a second degree felony and upon a second or subsequent conviction is


guilty of a first degree felony;


     (ii) a substance classified in Schedule III or IV, or marijuana, is guilty of a third degree felony, and upon a


second or subsequent conviction is guilty of a second degree felony; or


     (iii) a substance classified in Schedule V is guilty of a class A misdemeanor and upon a second or


subsequent conviction is guilty of a third degree felony.


     (c) Any person who has been convicted of a violation of Subsection (1)(a)(ii) or (iii) may be sentenced to


imprisonment for an indeterminate term as provided by law, but if the trier of fact finds a firearm as defined


in Section 76-10-501 was used, carried, or possessed on his person or in his immediate possession during the


commission or in furtherance of the offense, the court shall additionally sentence the person convicted for a


term of one year to run consecutively and not concurrently; and the court may additionally sentence the


person convicted for an indeterminate term not to exceed five years to run consecutively and not


concurrently.


     (d) Any person convicted of violating Subsection (1)(a)(iv) is guilty of a first degree felony punishable by


imprisonment for an indeterminate term of not less than seven years and which may be for life. Imposition or


execution of the sentence may not be suspended, and the person is not eligible for probation.


     (2) Prohibited acts B -- Penalties:


     (a) It is unlawful:


     (i) for any person knowingly and intentionally to possess or use a controlled substance analog or a


controlled substance, unless it was obtained under a valid prescription or order, directly from a practitioner


while acting in the course of his professional practice, or as otherwise authorized by this chapter;


     (ii) for any owner, tenant, licensee, or person in control of any building, room, tenement, vehicle, boat,


aircraft, or other place knowingly and intentionally to permit them to be occupied by persons unlawfully


possessing, using, or distributing controlled substances in any of those locations; or
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     (iii) for any person knowingly and intentionally to possess an altered or forged prescription or written order


for a controlled substance.


     (b) Any person convicted of violating Subsection (2)(a)(i) with respect to:


     (i) marijuana, if the amount is 100 pounds or more, is guilty of a second degree felony;


     (ii) a substance classified in Schedule I or II, marijuana, if the amount is more than 16 ounces, but less than


100 pounds, or a controlled substance analog, is guilty of a third degree felony; or


     (iii) marijuana, if the marijuana is not in the form of an extracted resin from any part of the plant, and the


amount is more than one ounce but less than 16 ounces, is guilty of a class A misdemeanor.


     (c) Upon a person's conviction of a violation of this Subsection (2) subsequent to a conviction under


Subsection (1)(a), that person shall be sentenced to a one degree greater penalty than provided in this


Subsection (2).


     (d) Any person who violates Subsection (2)(a)(i) with respect to all other controlled substances not


included in Subsection (2)(b)(i), (ii), or (iii), including less than one ounce of marijuana, is guilty of a class B


misdemeanor. Upon a second conviction the person is guilty of a class A misdemeanor, and upon a third or


subsequent conviction the person is guilty of a third degree felony.


     (e) Any person convicted of violating Subsection (2)(a)(i) while inside the exterior boundaries of property


occupied by any correctional facility as defined in Section 64-13-1 or any public jail or other place of


confinement shall be sentenced to a penalty one degree greater than provided in Subsection (2)(b), and if the


conviction is with respect to controlled substances as listed in:


     (i) Subsection (2)(b), the person may be sentenced to imprisonment for an indeterminate term as provided


by law, and:


     (A) the court shall additionally sentence the person convicted to a term of one year to run consecutively


and not concurrently; and


     (B) the court may additionally sentence the person convicted for an indeterminate term not to exceed five


years to run consecutively and not concurrently; and


     (ii) Subsection (2)(d), the person may be sentenced to imprisonment for an indeterminate term as provided


by law, and the court shall additionally sentence the person convicted to a term of six months to run


consecutively and not concurrently.


     (f) Any person convicted of violating Subsection (2)(a)(ii) or (2)(a)(iii) is:


     (i) on a first conviction, guilty of a class B misdemeanor;


     (ii) on a second conviction, guilty of a class A misdemeanor; and


     (iii) on a third or subsequent conviction, guilty of a third degree felony.


     (g) A person is subject to the penalties under Subsection (2)(h) who, in an offense not amounting to a


violation of Section 76-5-207:


     (i) violates Subsection (2)(a)(i) by knowingly and intentionally having in his body any measurable amount


of a controlled substance; and


     (ii) operates a motor vehicle as defined in Section 76-5-207 in a negligent manner, causing serious bodily


injury as defined in Section 76-1-601 or the death of another.


     (h) A person who violates Subsection (2)(g) by having in his body:


     (i) a controlled substance classified under Schedule I, other than those described in Subsection (2)(h)(ii), or


a controlled substance classified under Schedule II is guilty of a second


degree felony;


     (ii) marijuana, tetrahydrocannabinols, or equivalents described in Subsection 58-37-4(2)(a)(iii)(S) or (AA)


is guilty of a third degree felony; or


     (iii) any controlled substance classified under Schedules III, IV, or V is guilty of a class A misdemeanor.


     (i) A person is guilty of a separate offense for each victim suffering serious bodily injury or death as a


result of the person's negligent driving in violation of Subsection 58-37-8(2)(g) whether or not the injuries


arise from the same episode of driving.


     (3) Prohibited acts C -- Penalties:


     (a) It is unlawful for any person knowingly and intentionally:
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     (i) to use in the course of the manufacture or distribution of a controlled substance a license number which


is fictitious, revoked, suspended, or issued to another person or, for the purpose of obtaining a controlled


substance, to assume the title of, or represent himself to be, a manufacturer, wholesaler, apothecary,


physician, dentist, veterinarian, or other authorized person;


     (ii) to acquire or obtain possession of, to procure or attempt to procure the administration of, to obtain a


prescription for, to prescribe or dispense to any person known to be attempting to acquire or obtain


possession of, or to procure the administration of any controlled substance by misrepresentation or failure by


the person to disclose his receiving any controlled substance from another source, fraud, forgery, deception,


subterfuge, alteration of a prescription or written order for a controlled substance, or the use of a false name


or address;


     (iii) to make any false or forged prescription or written order for a controlled substance, or to utter the


same, or to alter any prescription or written order issued or written under the terms of this chapter; or


     (iv) to make, distribute, or possess any punch, die, plate, stone, or other thing designed to print, imprint, or


reproduce the trademark, trade name, or other identifying mark, imprint, or device of another or any likeness


of any of the foregoing upon any drug or container or labeling so as to render any drug a counterfeit


controlled substance.


     (b) Any person convicted of violating Subsection (3)(a) is guilty of a third degree felony.


     (4) Prohibited acts D -- Penalties:


     (a) Notwithstanding other provisions of this section, a person not authorized under this chapter who


commits any act declared to be unlawful under this section, Title 58, Chapter 37a, Utah Drug Paraphernalia


Act, or under Title 58, Chapter 37b, Imitation Controlled Substances Act, is upon conviction subject to the


penalties and classifications under this Subsection (4) if the trier of fact finds the act is committed:


     (i) in a public or private elementary or secondary school or on the grounds of any of those schools;


     (ii) in a public or private vocational school or postsecondary institution or on the grounds of any of those


schools or institutions;


     (iii) in those portions of any building, park, stadium, or other structure or grounds which are, at the time of


the act, being used for an activity sponsored by or through a school or institution under Subsections (4)(a)(i)


and (ii);


     (iv) in or on the grounds of a preschool or child-care facility;


     (v) in a public park, amusement park, arcade, or recreation center;


     (vi) in or on the grounds of a house of worship as defined in Section 76-10-501;


     (vii) in a shopping mall, sports facility, stadium, arena, theater, movie house, playhouse,


or parking lot or structure adjacent thereto;


     (viii) in or on the grounds of a library;


     (ix) within any area that is within 1,000 feet of any structure, facility, or grounds included in Subsections


(4)(a)(i), (ii), (iv), (vi), and (vii);


     (x) in the presence of a person younger than 18 years of age, regardless of where the act occurs; or


     (xi) for the purpose of facilitating, arranging, or causing the transport, delivery, or distribution of a


substance in violation of this section to an inmate or on the grounds of any correctional facility as defined in


Section 76-8-311.3.


     (b) (i) A person convicted under this Subsection (4) is guilty of a first degree felony and shall be


imprisoned for a term of not less than five years if the penalty that would otherwise have been established but


for this Subsection (4) would have been a first degree felony.


     (ii) Imposition or execution of the sentence may not be suspended, and the person is not eligible for


probation.


     (c) If the classification that would otherwise have been established would have been less than a first


degree felony but for this Subsection (4), a person convicted under this Subsection (4) is guilty of one degree


more than the maximum penalty prescribed for that offense. This Subsection (4)(c) does not apply to a


violation of Subsection (2)(g).


     (d) (i) If the violation is of Subsection (4)(a)(xi):
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     (A) the person may be sentenced to imprisonment for an indeterminate term as provided by law, and the


court shall additionally sentence the person convicted for a term of one year to run consecutively and not


concurrently; and


     (B) the court may additionally sentence the person convicted for an indeterminate term not to exceed five


years to run consecutively and not concurrently; and


     (ii) the penalties under this Subsection (4)(d) apply also to any person who, acting with the mental state


required for the commission of an offense, directly or indirectly solicits, requests, commands, coerces,


encourages, or intentionally aids another person to commit a violation of Subsection (4)(a)(xi).


     (e) It is not a defense to a prosecution under this Subsection (4) that the actor mistakenly believed the


individual to be 18 years of age or older at the time of the offense or was unaware of the individual's true age;


nor that the actor mistakenly believed that the location where the act occurred was not as described in


Subsection (4)(a) or was unaware that the location where the act occurred was as described in Subsection


(4)(a).


     (5) Any violation of this chapter for which no penalty is specified is a class B misdemeanor.


     (6) For purposes of penalty enhancement under Subsections (1)(b) and (2)(c), a plea of guilty or no contest


to a violation of this section which is held in abeyance under Title 77, Chapter 2a, Pleas in Abeyance, is the


equivalent of a conviction, even if the charge has been subsequently reduced or dismissed in accordance with


the plea in abeyance agreement.


     (7) A person may be charged and sentenced for a violation of this section, notwithstanding a charge and


sentence for a violation of any other section of this chapter.


     (8) (a) Any penalty imposed for violation of this section is in addition to, and not in lieu of, any civil or


administrative penalty or sanction authorized by law.


     (b) Where violation of this chapter violates a federal law or the law of another state, conviction or


acquittal under federal law or the law of another state for the same act is a bar to


prosecution in this state.


     (9) In any prosecution for a violation of this chapter, evidence or proof which shows a person or persons


produced, manufactured, possessed, distributed, or dispensed a controlled substance or substances, is prima


facie evidence that the person or persons did so with knowledge of the character of the substance or


substances.


     (10) This section does not prohibit a veterinarian, in good faith and in the course of his professional


practice only and not for humans, from prescribing, dispensing, or administering controlled substances or from


causing the substances to be administered by an assistant or orderly under his direction and supervision.


     (11) Civil or criminal liability may not be imposed under this section on:


     (a) any person registered under this chapter who manufactures, distributes, or possesses an imitation


controlled substance for use as a placebo or investigational new drug by a registered practitioner in the


ordinary course of professional practice or research; or


     (b) any law enforcement officer acting in the course and legitimate scope of his employment.


     (12) (a) Civil or criminal liability may not be imposed under this section on any Indian, as defined in


Subsection 58-37-2(1)(v), who uses, possesses, or transports peyote for bona fide traditional ceremonial


purposes in connection with the practice of a traditional Indian religion as defined in Subsection


58-37-2(1)(w).


     (b) In a prosecution alleging violation of this section regarding peyote as defined in Subsection 58-37-4(2)


(a)(iii)(V), it is an affirmative defense that the peyote was used, possessed, or transported by an Indian for


bona fide traditional ceremonial purposes in connection with the practice of a traditional Indian religion.


     (c) (i) The defendant shall provide written notice of intent to claim an affirmative defense under this


Subsection (12) as soon as practicable, but not later than ten days prior to trial.


     (ii) The notice shall include the specific claims of the affirmative defense.


     (iii) The court may waive the notice requirement in the interest of justice for good cause shown, if the


prosecutor is not unfairly prejudiced by the lack of timely notice.


     (d) The defendant shall establish the affirmative defense under this Subsection (12) by a preponderance of
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the evidence. If the defense is established, it is a complete defense to the charges.


     (13) If any provision of this chapter, or the application of any provision to any person or circumstances, is


held invalid, the remainder of this chapter shall be given effect without the invalid provision or application.


Amended by Chapter 214, 2009 General Session
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Utah Code


Title 78A Judiciary and Judicial Administration


Chapter 4 Court of Appeals


Section 103 Court of Appeals jurisdiction.


     78A-4-103.   Court of Appeals jurisdiction.


     (1) The Court of Appeals has jurisdiction to issue all extraordinary writs and to issue all writs and process


necessary:


     (a) to carry into effect its judgments, orders, and decrees; or


     (b) in aid of its jurisdiction.


     (2) The Court of Appeals has appellate jurisdiction, including jurisdiction of interlocutory appeals, over:


     (a) the final orders and decrees resulting from formal adjudicative proceedings of state agencies or appeals


from the district court review of informal adjudicative proceedings of the agencies, except the Public Service


Commission, State Tax Commission, School and Institutional Trust Lands Board of Trustees, Division of


Forestry, Fire, and State Lands actions reviewed by the executive director of the Department of Natural


Resources, Board of Oil, Gas, and Mining, and the state engineer;


     (b) appeals from the district court review of:


     (i) adjudicative proceedings of agencies of political subdivisions of the state or other local agencies; and


     (ii) a challenge to agency action under Section 63G-3-602;


     (c) appeals from the juvenile courts;


     (d) interlocutory appeals from any court of record in criminal cases, except those involving a charge of a


first degree or capital felony;


     (e) appeals from a court of record in criminal cases, except those involving a conviction or charge of a first


degree felony or capital felony;


     (f) appeals from orders on petitions for extraordinary writs sought by persons who are incarcerated or


serving any other criminal sentence, except petitions constituting a challenge to a conviction of or the


sentence for a first degree or capital felony;


     (g) appeals from the orders on petitions for extraordinary writs challenging the decisions of the Board of


Pardons and Parole except in cases involving a first degree or capital felony;


     (h) appeals from district court involving domestic relations cases, including, but not limited to, divorce,


annulment, property division, child custody, support, parent-time, visitation, adoption, and paternity;


     (i) appeals from the Utah Military Court; and


     (j) cases transferred to the Court of Appeals from the Supreme Court.


     (3) The Court of Appeals upon its own motion only and by the vote of four judges of the court may certify


to the Supreme Court for original appellate review and determination any matter over which the Court of


Appeals has original appellate jurisdiction.


     (4) The Court of Appeals shall comply with the requirements of Title 63G, Chapter 4, Administrative


Procedures Act, in its review of agency adjudicative proceedings.


Amended by Chapter 344, 2009 General Session
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     Article I, Section 7.   [Due process of law.] 


     No person shall be deprived of life, liberty or property, without due process of law. 
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This opinion is subject to revision before final
publication in the Pacific Reporter.


IN THE SUPREME COURT OF THE STATE OF UTAH


----oo0oo----


Brigham Young University, No. 20040744
Plaintiff and Appellee,


v.


Tremco Consultants, Inc., aka
Tremco Legal Solutions, Inc.,
SoftSolutions, Inc., 
and John Does 1-10,


Defendants and Appellants.


Kenneth W. Duncan, Lee A. Duncan, 
KWD Associates, L.C., and Julee 
Associates, L.C., F I L E D


Movants to Intervene
and Appellants. February 2, 2007


---


Fourth District, Provo Dep’t
The Honorable Gary D. Stott
No. 960400497


Attorneys:  Steven W. Call, Michael D. Mayfield, Herschel J.
  Saperstein, Benjamin J. Kotter, Salt Lake City, for
  plaintiff
  Eric K. Schnibbe, Salt Lake City, for defendant
  Tremco
  Neil R. Sabin, Salt Lake City, for defendant
  SoftSolutions
  Clark R. Nielsen, Salt Lake City, for movants


---


NEHRING, Justice:


¶1 In this appeal, we review and reject Brigham Young
University’s latest attempt to satisfy a money judgment from
persons and entities other than its judgment debtor,
SoftSolutions, Inc. (SoftSolutions).  In Brigham Young University
v. Tremco Consultants, Inc., 2005 UT 19, 110 P.3d 678, we held
that Brigham Young University (BYU) could not summarily extend
liability to Tremco Consultants, Inc. (Tremco) for its
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SoftSolutions judgment.  Today, we reject BYU’s attempt to
collect the SoftSolutions judgment from the officers and
directors of SoftSolutions and related entities that we will
collectively refer to as “Duncan et al.”  We hold that BYU could
not pursue Duncan et al. for SoftSolutions’ debt using only post-
judgment collection procedures because those procedures did not
afford those individuals a constitutionally permissible degree of
due process of law.


¶2 The factual background, issues, analysis, and result of
this appeal were foreshadowed in Tremco, 2005 UT 19.  To those
who may desire a more panoramic view of the history of this
conflict, we commend to them our prior opinion for factual and
analytical detail that complements the summary of facts to which
we now turn.


¶3 In the early 1980s, BYU developed a software product
which used an algorithm called “D-Search.”  The strength of the
software was its indexing and information retrieval capabilities,
which could be used to improve database applications.  Between
1987 and 1990, BYU entered into a series of licensing agreements
with SoftSolutions that allowed SoftSolutions to use BYU’s
D-Search software technology in exchange for royalty payments.


¶4 In 1992, SoftSolutions transferred the licensed
technology to its wholly owned subsidiary, SoftSolutions
Technology Corporation (STC).  Thereafter, SoftSolutions was
dissolved by the state of Utah for failing to file an annual
report.  Two years later, WordPerfect acquired the STC stock. 
The shareholders of STC were three limited liability companies,
KWD Associates, AST Associates, and Julee Associates, which
collectively received approximately $13.5 million from
WordPerfect in exchange for the STC stock.


¶5 Prior to its purchase of the STC stock, WordPerfect
knew of and wished to be insulated from a simmering royalty
dispute between SoftSolutions and BYU over the D-Search software. 
However, before the stock sale took place, Tremco signed an
indemnification agreement with STC.  Under its terms, Tremco
agreed to pay for any obligations that STC might incur from the
SoftSolutions-BYU royalty dispute.


¶6 In 1995, after SoftSolutions had dissolved and
WordPerfect had purchased the STC stock, an arbitrator awarded
BYU $1,672,467 in its royalty dispute with SoftSolutions.  The
parties charged with wrapping up the affairs of SoftSolutions
challenged the arbitrator’s decision.  The district court
confirmed the arbitration award; and on appeal, we affirmed the







 1 We have held that post-judgment collections proceedings
are separate and independent from the action that yielded the
judgment that the collection action seeks to satisfy.  See Cheves
v. Williams, 1999 UT 86, ¶ 52, 993 P.2d 191.
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damages portion of the district court’s ruling.  Softsolutions,
Inc. v. Brigham Young Univ., 2000 UT 46, 1 P.3d 1095.


¶7 With its SoftSolutions judgment in hand, BYU turned its
attention to collecting it.  BYU pursued the collection
procedures available to judgment creditors under the Utah Rules
of Civil Procedure.  BYU discovered that SoftSolutions had no
assets.  Therefore, BYU sued Tremco to establish Tremco’s
liability under the indemnification agreement.  At BYU’s behest,
the district court consolidated BYU’s collection action against
SoftSolutions with the Tremco litigation.


¶8 The consolidation of these actions created an unusual
hybrid court creature:  part collection action and part
traditional civil action against Tremco.  SoftSolutions had seen
its day in court to defend against the merits of BYU’s claims
come and go.  It appeared in the district court solely as a
judgment debtor.1  SoftSolutions appeared in this status disarmed
with most of the due process protections it had possessed before
BYU acquired the judgment against it.


¶9 By contrast, Tremco was fully armed with due process
rights, which it tried to use without success to turn away BYU’s
claims.  The district court granted BYU’s motion for summary
judgment against Tremco, resulting in the entry of an order dated
June 13, 2002.  The order included the court’s determination that
Tremco was liable to pay the 1998 SoftSolutions judgment.  In
reaching this result, the district court embraced each of BYU’s
four theories:  (1) that Tremco, STC, and SoftSolutions had
carried on a common, joint business as an association under Utah
Rule of Civil Procedure 17(d); (2) that Tremco was liable to BYU
for the judgment against SoftSolutions because Tremco had entered
into an indemnity agreement with STC and BYU was a third-party
beneficiary of that agreement; (3) that Tremco aided a fraudulent
transfer of SoftSolutions assets to STC; and (4) that Tremco was
in privity with SoftSolutions and was therefore liable for the
SoftSolutions judgment under the doctrine of res judicata.


¶10 Contemporaneously with its quest for summary judgment
against Tremco in the civil action, BYU sought an order in
supplemental proceedings in its collection action pursuant to the
version of rule 69 of the Utah Rules of Civil Procedure then in







 2 In 2002, Utah Rule of Civil Procedure 69(s) allowed
property “in the possession of the judgment debtor or any other
person” to be applied toward the satisfaction of a judgment debt. 
Today, Utah Rule of Civil Procedure 69 has been repealed and
replaced with a reformulated requirement governing both pre- and
post-judgment seizures of property under Utah Rule of Civil
Procedure 64.
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effect.2  Rule 69 governed the collection procedures, principally
the procedures for executing on property of a judgment debtor,
available to a judgment creditor.


¶11 BYU claimed that using its legal theories as the
rationale and rule 69 as the vehicle, it was entitled to execute
against the property of Duncan et al. to satisfy the
SoftSolutions judgment.  BYU brought back the rule 17(d) business
association theory that it deployed against Tremco and coupled it
with new theories.  First, it utilized Utah Code Ann. § 16-10a-
1408 (prohibiting distribution of assets to shareholders of a
dissolved corporation until corporate debts are paid); second, it
relied on two of our cases:  Murphy v. Crosland, 915 P.2d 491
(Utah 1996), and Steenblik v. Litchfield, 906 P.2d 872 (Utah
1995), for the proposition that corporate officers are personally
liable for the obligations of dissolved or suspended
corporations.  It then sought to advance its theory with the aid
of rule 69(s), which authorized execution against the property of
a judgment debtor that was in the possession of someone else.


¶12 The district court was persuaded that BYU’s theories
had merit and entered a supplemental order dated July 10, 2002,
(July 2002 supplemental order), extending liability for the
SoftSolutions judgment to Duncan et al. as “associates of the
unincorporated association.”  The district court also found
Duncan et al. to have received proceeds from the sale of the STC
stock.  It adopted BYU’s view that SoftSolutions continued to
“own” the software throughout its odyssey through STC, the
WordPerfect purchase of that stock, and the distribution of the
sale proceeds among Duncan et al.


¶13 After the district court entered the July 2002
supplemental order, SoftSolutions and Duncan et al. each filed
post-judgment motions seeking to vacate, alter, and/or amend the
supplemental order.  Duncan et al., which found themselves facing
an execution on their assets, despite having never been joined as
parties, also moved to intervene.  In July 2003, the district
court held a hearing on these motions.  The district court orally
denied each motion, noting that the collection procedures pursued
by BYU did not offend Duncan et al.’s rights to due process of
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law.  The district court did not reduce its oral ruling to a
written order until August 2004, well after the appeal was
underway that resulted in our Tremco decision in May 2005.


¶14 Testing the reach of the July 2002 supplemental order,
BYU obtained writs of execution on two parcels of real property
situated in Wasatch County, Utah.  One of these parcels was held
in the name of Rannoch, L.L.C., while Carie, L.L.C. held the
second property.  BYU asserted that these properties were
traceable to Duncan et al. because they were purchased by KWD--a
former shareholder of STC and beneficiary of the stock sale to
WordPerfect that was controlled by Duncan et al.--with
WordPerfect proceeds and then were transferred to Rannoch and
Carie respectively without consideration.


¶15 In Tremco, we held that none of BYU’s four theories
could lawfully extend liability for the SoftSolutions judgment to
Tremco.  Consequently, we reversed the district court’s grant of
summary judgment against Tremco and vacated the June 13, 2002
order.  We declined, however, to reach the challenges to the
district court’s imposition of liability on Duncan et al. because
they were not named parties in any action before the district
court, and we therefore did not acquire jurisdiction to take up
their appeal.  Tremco, 2005 UT 19, ¶¶ 45-49.  Moreover, we
determined that we lacked jurisdiction to consider whether the
district court erred when it denied Duncan et al.’s motion to
intervene because that ruling had yet to be memorialized in a
written order.


¶16 In the aftermath of Tremco, BYU continued to assert its
right to execute on the assets of Duncan et al., including the
Wasatch County properties because the July 2002 supplemental
order continued in force with respect to those persons and
entities.  Duncan et al. have now properly invoked our
jurisdiction under Utah Code section 78-2-2(3)(j) by appealing
the district court’s August 2004 orders to deny their motions to
intervene; to stay supplemental proceedings; and to vacate,
alter, and/or amend the July 2002 supplemental order and all
rulings prior thereto.


ANALYSIS


I.  THE DENIAL OF DUNCAN ET AL.’S MOTION TO INTERVENE


¶17 In Brigham Young University v. Tremco Consultants,
Inc., 2005 UT 19, 110 P.3d 678, we declined to take up the claims
of Duncan et al. because they were not parties to the litigation
from which the appeal was taken.  At the time of the Tremco







 3 The denial of a motion to intervene is an appealable
order.  See Tracy v. Univ. of Utah Hosp., 619 P.2d 340, 341-42
(Utah 1980).


Accordingly, when the district court reduces
to writing its oral ruling denying the motion
to intervene filed by the Duncan individuals
and entities, that order will be subject to
appeal.  That appeal, however, will present
issues distinct from those regarding the
validity of the supplemental order itself,
which the Duncan individuals and entities
have attempted to raise here.


Tremco, 2005 UT 19, ¶ 46 & n.7.
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appeal, Duncan et al. had unsuccessfully attempted to intervene
in the Tremco lawsuit, but the district court had not yet entered
an order memorializing that ruling.  We observed that a written
order denying a motion to intervene would be final and
appealable.  We also indicated that the issues presented by an
appeal from a denied attempt to intervene are distinct from those
inherent in a challenge to the propriety of the district court’s
July 2002 supplemental order.3


¶18 The order denying Duncan et al.’s motion to intervene
is now before us.  The merits of the district court’s decision to
deny intervention to Duncan et al. are of not any particular
consequence to this appeal.  Rather, the order provided Duncan et
al. the means to invoke this court’s jurisdiction.  Thus,
although we took pains in Tremco to note that an appeal from the
denial of Duncan et al.’s motion to intervene “will present
issues distinct from those regarding the validity of the
supplemental order itself,” Tremco, 2005 UT 19, ¶ 46 n.7, the
question of whether the district court erred when it denied
Duncan et al. leave to intervene merges with our review of Duncan
et al.’s challenge based on the denial of due process of law.


¶19 Despite its subordinate role in our ruling, we hold
that the district court exceeded its discretion when it rejected
Duncan et al.’s motion to intervene.  The district court
misapplied the intervention standards set out in Utah Rule of
Civil Procedure 24 because the inability of Duncan et al. to
participate as a party contributed materially to the
unconstitutional deprivation of Duncan et al.’s right to due
process of law.  As we will discuss shortly, the deprivation of
Duncan et al.’s property occurred in the July 2002 supplemental
order, and any later participation could not rectify a lack of
earlier involvement.
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¶20 While we stand by the proposition that issues related
to the application of rule 24 are distinct from those raised by
the July 2002 supplemental order (and the ruling denying Duncan
et al.’s motion to vacate, alter, and/or amend that order), the
due process deprivations visited upon Duncan et al. by the
supplemental order infected the district court’s ruling on
intervention.  We therefore find little to be gained by remanding
this matter to the district court with instructions to allow
Duncan et al. to intervene in a proceeding that we have, in the
course of reaching our holding on intervention, determined to be
an unconstitutional violation of due process.


II.  THE JULY 2002 SUPPLEMENTAL ORDER IS VACATED


¶21 Duncan et al. also appeal from the district court’s
denial of their motion brought under Utah Rule of Civil Procedure
59 to vacate, alter, and/or amend the July 2002 supplemental
order.  Our analysis of this argument, like our assessment of the
district court’s denial of Duncan et al.’s motion to intervene,
inevitably leads us into an inquiry into the due process
implications of the district court’s treatment of the rule 59
motion.


¶22 By the time Duncan et al. were extended the opportunity
to participate in a hearing on their motion to vacate, alter,
and/or amend the July 2002 supplemental order, BYU had already
persuaded the district court that it could collect its
SoftSolutions judgment from others, including Duncan et al.  When
Duncan et al. were invited to the starting line, the race was all
but over.  In its May 2002 order in the Tremco lawsuit, the
district court had ruled that SoftSolutions, STC, and Tremco had
conducted business as an unincorporated association and,
therefore, BYU could cast its collection net beyond named parties
to the lawsuit pursuant to rule 17(d).  It ruled that STC
acquired the D-Search license from SoftSolutions through a
fraudulent transfer and based on this finding authorized BYU to
execute on the proceeds of the STC stock sale to WordPerfect. 
Finally, it had already entered its July 2002 supplemental order,
which built on the district court’s prior rulings and extended
them to Duncan et al.


¶23 Every motion to vacate, alter, and/or amend a judgment
brought under rule 59 asks a court to undo its work, an
invitation that no judge greets with enthusiasm.  One commentator
has aptly described a party bringing a rule 59 motion as a
supplicant who has “hat-in-hand and heart-in-throat when he or
she argues a post-trial motion.”  H. James Clegg, Post-Trial
Motions, 8 Utah B.J. 48, 48 (November 1995).  This apprehension
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is well-founded.  As our court of appeals has observed, “[o]nce
the judge has decided, the system assumes he or she has decided
correctly and would decide the same way again.”  Salt Lake City
Corp. v. James Constructors, Inc., 761 P.2d 42, 44 n.5 (Utah Ct.
App. 1988).


¶24 We are therefore unpersuaded that the July 2003 hearing
on the rule 59 motion restored to Duncan et al. any meaningful
measure of the due process that they had been denied by being
foreclosed from participating in the events that led to the entry
of the July 2002 supplemental order.  This supplemental order is,
therefore, the order to which we will direct our attention in
evaluating the due process claims of Duncan et al.


 III.  DUNCAN ET AL. WERE DENIED DUE PROCESS OF LAW PRIOR TO THE
JULY 2002 SUPPLEMENTAL ORDER


¶25 BYU urges us to turn away the challenge to the district
court’s denial of the rule 59 motion because Duncan et al. have
failed to marshal evidence or otherwise demonstrate that the
factual findings set out in the district court’s ruling denying
the rule 59 motion or the July 2002 supplemental order were
clearly erroneous.  This emphasis is misplaced.  Our assessment
of whether Duncan et al. were denied due process in these
proceedings has little to do with the factual findings made by
the district court or the merits of BYU’s legal theories. 
Instead, our focus is directed to what process was due Duncan et
al. before liability could attach to them under each of BYU’s
theories.  The district court’s factual findings are at most
incidental to this task.  In this instance, the issue of whether
Duncan et al. were afforded adequate due process is a question of
law which we will explore without extending deference to the
district court.  “[I]ssues, including . . . due process, are
questions of law which we review for correctness.”  D.A. v. State
(State ex rel. S.A.), 2001 UT App 307, ¶ 8, 37 P.3d 1166
(internal quotation marks omitted); see also  State v. Holland,
921 P.2d 430, 433 (Utah 1996) (“[T]he ultimate question of
whether the trial court strictly complied with constitutional and
procedural requirements . . . is a question of law that is
reviewed for correctness.”).


¶26 Moreover, the July 2002 supplemental order was granted
summarily.  The district court found that


[n]o opposition to the motion was made by
anyone on behalf of SoftSolutions, Inc. and
therefore the dispositive facts set forth in
BYU’s memoranda in support of the motion are
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deemed admitted pursuant to Rule 4-501(2)(B)
of the Utah Rules of Judicial Administration
and/or pursuant to Rule 56 of the Utah Rules
of Civil Procedure.


To the extent that our nondeferential due process analysis
requires us to review the facts, we will do so guided by our
standards for reviewing appeals from summary judgment and indulge
inferences emanating from the facts in a manner favorable to
Duncan et al.  Spor v. Crested Butte Silver Mining, Inc., 740
P.2d 1304 (Utah 1987).


¶27 In Tremco, 2005 UT 19, 110 P.3d 678,, we expressed
“serious concerns” over whether the July 2002 supplemental order
that authorized BYU to execute against the property of Duncan et
al. satisfied the requirements of due process of law.  Owing to
jurisdictional impediments, we did not explore the grounds for
our concern in that appeal.  With jurisdiction no longer an
issue, we now examine those concerns and find them to have been
well-founded.  Duncan et al. were denied their requisite measure
of due process of law when the district court extended liability
to them for the SoftSolutions judgment under the provisions of
the July 2002 supplemental order.


¶28 No principle is more fundamental to the integrity of a
society that claims allegiance to the rule of law than the
principle that a person may not be deprived of his property
without first being afforded due process of law.  This guarantee
is enshrined in both the United States Constitution and the
Constitution of Utah.  U.S. Const. amend. XIV, § 1; Utah Const.
art. I, § 7.  That due process of law is owed in every instance
is a self-evident proposition.  Measuring the amount of process
that is due in any particular setting is more difficult. 
Nevertheless, “[w]e long ago succinctly summarized the
fundamental features of due process, observing that it requires
that notice be given to the person whose rights are to be
affected.  It hears before it condemns, proceeds upon inquiry,
and renders judgment only after trial.”  Pangea Techs., Inc. v.
Internet Promotions, Inc., 2004 UT 40, ¶ 8, 94 P.3d 257 (internal
quotation marks omitted).  The bare essentials of due process
thus mandate adequate notice to those with an interest in the
matter and an opportunity for them to be heard in a meaningful
manner.  See Chen v. Stewart, 2004 UT 82, ¶ 68, 100 P.3d 1177.


¶29 The Utah Rules of Civil Procedure owe their existence
to the constitutional guarantee of due process of law.  They
“[are] designed to provide a pattern of regularity of procedure
which the parties and the courts [can] follow and rely upon.”
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Gillett v. Price, 2006 UT 24, ¶ 13, 135 P.3d 861 (brackets in
original) (internal quotation marks omitted).  Our rules of civil
procedure lend operational expression to the abstract
constitutional promise of due process.  To those who pursue civil
actions in conformity with the rules of civil procedure, we
extend the right to invoke the coercive power of the state to
seize property or to command a party to conform its conduct to
the court’s decrees.


¶30 The same process is not, however, due everyone who
comes before the court.  A judgment debtor appears in court
having consumed his ration of due process and with his property
exposed in summary proceedings.  Accordingly, our due process
analysis must begin by determining what process was due Duncan et
al.  The due process issue presented to us and our analysis of it
rest on a framework of two procedural facts.  First, Duncan et
al. were not named parties in any of the iterations of this case,
not the original action BYU brought against SoftSolutions, not
the lawsuit BYU brought against Tremco, and not in the
litigation’s final consolidated formulation.  Second, nowhere in
the vastness of the record of these cases does BYU state a cause
of action against any of the Duncan individuals or entities. 
Rather BYU presumes that Duncan et al. merely stand in the shoes
of the true judgment debtor--SoftSolutions.  Nevertheless, Duncan
et al. face the coerced deprivation of property which they claim
to be theirs, not SoftSolutions, without ever having a civil
action brought against them.


¶31 In most instances, the guarantee of due process
prohibits the enforcement of a money judgment against a person
who has not been designated a party or served with process. 
Richards v. Jefferson County, 517 U.S. 793, 798 (1996).  Absent
due process, a court wields no power over an individual because a
court only acquires jurisdiction over a party through proper
service of process, which provides notice to the defendant that
he is being sued and that he must appear and defend himself. 
Myers v. Interwest Corp., 632 P.2d 879, 880 (Utah 1981). 
Although Duncan et al. have clearly been aware of litigation
swirling about them for some time, they have never been called
upon to defend their interests in the manner afforded a defendant
in a civil action.


¶32 BYU counters by insisting that Duncan et al. are not
entitled to be “true” defendants.  They have little or no
personal interest in the outcome of this case, BYU claims, and
thus are owed a correspondingly small amount of due process.  BYU
essentially argues that Duncan et al. have been mere caretakers
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of SoftSolutions’ property and as such are entitled to process no
greater than BYU’s judgment debtor, SoftSolutions.


¶33 BYU specifically argues that Duncan et al. were part of
an unincorporated association with SoftSolutions and therefore
the court may disregard the corporate forms of the various
entities controlled by Duncan et al.  This would mean that, for
debt collection purposes, Duncan et. al are the functional
equivalent of SoftSolutions and are therefore liable for the
SoftSolutions judgment debt.  According to BYU, Duncan et al. are
not newcomers to the court, entitled to the full spectrum of due
process, but mere stand-ins for SoftSolutions--an entity which
has already received due process.  Alternatively, BYU argues that
several legal theories lead to the conclusion that Duncan et al.
are merely possessors, and not owners, of SoftSolutions’
property.  Thus they have no legal interest in the outcome of
this action and are not entitled to any amount of due process.


¶34 Under the two presuppositions, BYU posits Duncan et al.
sustained no shortfall of due process for two reasons:  (1) the
district judge remedied any due process shortcomings when he
provided SoftSolutions and Duncan et al. a hearing on their
motions to vacate, alter, and/or amend the July 2002 supplemental
order and (2) Duncan et al. were not entitled to due process
because BYU was simply pursuing property of SoftSolutions that
could be traced to Duncan et al.


¶35 We have already rejected BYU’s first justification on
the grounds that the hearing on Duncan et al.’s rule 59 motion
took place in an environment in which critical
considerations--like burden of proof--were distorted to the
advantage of BYU.  Duncan et al. were entitled at a minimum to a
forum in which BYU was obliged to carry its burden of proof on
the merits of its theories, which supposedly extended liability
to Duncan et al.  Duncan et al. were never presented this
opportunity.


¶36 We will take up BYU’s second justification in the
context of the legal theories advanced by BYU to extend liability
for the SoftSolutions judgment to Duncan et al.  Of particular
relevance to our inquiry is whether BYU’s legal theories could be
pursued through the judgment debt collection procedures set out
in 69(s) of our Rules of Civil Procedure, which appears to permit
a judgment creditor to reach the assets of persons not named as
parties to the lawsuit that yielded the judgment.


¶37 Property in the possession of an unnamed party to a
lawsuit may fall prey to a judgment creditor under two general
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principles.  The first focuses on the relationship between the
judgment debtor and the non-party target of the collection
action.  Where the identities of debtor and the third party merge
in the eyes of the law, liability for the judgment may extend to
the third party.  Alter ego and allied rationales for
disregarding the corporate form are the most prominent examples
of legal doctrines of this type.  The second principle directs
its attention to the character of the target property.  An action
which alleges that a judgment debtor has fraudulently transferred 
property to a third party is an example of a circumstance in
which the destination of property rather than the identity of
parties results in an extension of liability beyond the named
judgment debtor.  However, we are aware of no cause of action
derived from either principle that can be enforced against an
unnamed party in a post-judgment collection action.


¶38 Alter ego is a common law doctrine deeply rooted in our
corporate law jurisprudence.  See, e.g., Smith v. Grand Canyon
Expeditions Co., 2003 UT 57, 84 P.3d 1154; Amoss v. Bennion, 420
P.2d 47, 49 (Utah 1966); In re Madsen’s Estate, 259 P.2d 595
(Utah 1953).  Our legislature has codified the law governing
fraudulent transfers, providing detailed and comprehensive
guidance regarding both substantive elements of fraudulent
transfers and procedural prerequisites, such as a statute of
limitations specific to fraudulent transfers.


¶39 In light of the status conferred through the
development of the common law and legislative action upon alter
ego and fraudulent transfer, it is apparent that a claim founded
on either theory is a civil action that must be prosecuted in the
manner prescribed in the Utah Rules of Civil Procedure,
commencing with the filing of a summons and complaint and not the
abbreviated post-judgment collection procedures of rule 69.
McBride-Williams v. Huard, 2004 UT 21, 94 P.3d 175 (stating that
a civil action is commenced under rule 3 of the Utah Rules of
Civil Procedure by filing a complaint with the court or by
serving a summons on the defendant with a copy of the complaint).


¶40 Such a cause of action must then be prosecuted in a
civil action commenced by the filing of a complaint and including
the right of a defendant to receive service of process, conduct
discovery, enjoy the protections afforded by a trial--including a
jury trial and the allocation of the burden of proof--and the
right to appeal.  Duncan et al. never received these protections.


¶41 While the failure of a party in a civil action to
comply with one or more of the rules of civil procedure will not
necessarily result in a constitutional deprivation of due







13 No. 20040744


process, a violation of due process does occur if a court permits
a cause of action that should properly be prosecuted as a civil
action to proceed under those rules promulgated to assist in the
collection efforts of a judgment creditor.


¶42 As we have noted, the full measure of process is not
due everyone.  Once a judgment has been entered against a party,
he is exposed to a deprivation of his property with few
opportunities to object or seek judicial intervention on his
behalf.  An opportunity for due process mischief arises when a
judgment creditor attempts to utilize collection procedures to
acquire property that is not in the control of the judgment
debtor or in which a non-party claims an interest.  These
circumstances almost inevitably invite a conflict between the
rights of the judgment creditor, who believes that he is entitled
to have his judgment satisfied with dispatch, and the target of
the execution, who likely believes otherwise.  This conflict is
on display here.


¶43 Although BYU never asserted a claim of alter ego
against Duncan et al., it persuaded the district court that it
should disregard the corporate form of SoftSolutions.  The
district court extend individual liability to Duncan et al. under
the provisions of rule 17(d) of the Utah Rules of Civil
Procedure, which renders associates in an unincorporated business
association liable for a judgment entered against the
association.  In Tremco, we held that rule 17(d) is not
substantive in nature and does not create a cause of action which
could result in the imposition of personal liability.  Based on
this interpretation of rule 17(d), we reversed the district court
extension of liability to Tremco on rule 17(d) grounds.  Tremco,
2005 UT 19, ¶ 18.  We reaffirm that interpretation today and
reverse the district court’s use of rule 17(d) to justify
imposing liability for the SoftSolutions judgment on Duncan et
al. in the July 2002 supplemental order.


¶44 The district court also attempted to rely on rule 69(s)
to justify its determination that BYU was entitled to recover its
SoftSolutions judgment from Duncan et al.  This provision, since
repealed, permitted the court to “order any property of a
judgment debtor, not exempt from execution, in the possession of
the debtor or other person, or due to the judgment debtor, to be
applied towards the satisfaction of the judgment.”  Utah R. Civ.
P. 69(s) (2002).


¶45 The premise that underlay this grant of authority to
execute against property in the possession of someone other than
the judgment debtor is that the targeted property was, in fact,
property belonging to the judgment debtor.  Rule 69(h)(1)
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recognized the possibility that the party who held the property
subject to execution might object to the execution and extended
to him the right to challenge the validity of the writ of
execution.  This provision was not intended, however, to provide
an alternative form of summary adjudication of claims that would
otherwise be required to be prosecuted as civil actions.  Thus,
to the extent that the district court grounded its extension of
liability to Duncan et al. in the July 2002 supplemental order on
a theory of fraudulent transfer or alter ego, those rulings are
in error because each constitutes a cause of action cognizable at
law or equity subject to the full array of due process associated
with a civil action.


¶46 BYU’s final theory for extending liability to Duncan et
al. is one based upon Utah Code section 16-10a-1408 and is
likewise not amenable to adjudication in a summary collection
proceeding.  Section 16-10a-1408 provides that “[a] claim
[against a dissolved corporation] may be enforced . . . against
the shareholders of the dissolved corporation, if the assets have
been distributed in liquidation.”  Utah Code Ann. § 16-10a-1408
(2005).  This provision codifies the equitable theory known as
the “trust fund” doctrine.  19 Am. Jur. 2d Corporations § 2419
(1986).  Under this theory, the “assets of a dissolved
corporation become a trust fund against which the corporation’s
creditors have a claim.”  Id.


¶47 Contrary to BYU’s preferred interpretation, section 16-
10a-1408 does not authorize the enforcement of claims in a
summary collection proceeding.  In fact, the use of supplemental
collection procedures is expressly rejected in section 16-10a-
1407(4)(b).  This provision directs the enforcement of a claim
against a shareholder of a dissolved corporation to be pursued in 
“any civil action.”  As discussed above, a civil action means a
proceeding subject to the full spectrum of due process
safeguards.  We do not believe that the legislature intended, or
that our constitution would permit, an enforcement proceeding
against a non-party shareholder to take place in the setting of a
post-judgment collection effort.


CONCLUSION


¶48 Having concluded that Duncan et al. were denied due
process of law, we vacate the July 2002 supplemental order. 
Although we also hold that the district court erred when it
denied Duncan et al.’s motion to intervene and to vacate, alter,
and/or amend the July 2002 supplemental order, by vacating the
supplemental order, we have extinguished any proceeding which may
merit remand and the need for intervention by Duncan et al.
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---


¶49 Chief Justice Durham, Justice Parrish, Judge McHugh,
and Judge Atherton concur in Justice Nehring’s opinion.


¶50 Having disqualified themselves, Associate Chief Justice
Wilkins and Justice Durrant do not participate herein; Court of
Appeals Judge Carolyn B. McHugh and District Judge Judith S.H.
Atherton sat.








California Health and Safety Code § 11721: 


"No person shall use, or be under the influence of, or be addicted to the use of narcotics, excepting when 


administered by or under the direction of a person licensed by the State to prescribe and administer narcotics. 


It shall be the burden of the defense to show that it comes within the exception.  Any person convicted of 


violating any provision of this section is guilty of a misdemeanor and shall be sentenced to serve a term of 


not less than 90 days nor more than one year in the county jail.  The court may place a person convicted 


hereunder on probation for a period not to exceed five years and shall in all cases in which probation is 


granted require as a condition thereof that such person be confined in the county jail for at least 90 days.  In 


no event does the court have the power to absolve a person who violates this section from the obligation of 


spending at least 90 days in confinement in the county jail." 
 








Supreme Court of Utah.
Crelia CONDEMARIN, individually and as Guardi-
an Ad Litem of Leonel Condemarin, and Jose Con-


demarin, Plaintiffs and Appellants,
v.


UNIVERSITY HOSPITAL, University of Utah,
R.M. Larkin, M.D., Gayle M. Carter, M.D., Carlos


Dibble, M.D., John Soper, M.D., Jane and John
Does I through X, Defendants and Appellees.


No. 20602.


May 1, 1989.
Rehearing Denied July 11, 1989.


Mother brought action individually and on behalf of
minor child against health care providers, alleging
medical malpractice. The Third District Court, Salt
Lake County, John A. Rokich, J., denied plaintiff's
motion for summary judgment striking certain pro-
visions of State Governmental Immunity Act as un-
constitutional. Mother took interlocutory appeal.
The Supreme Court, Durham, J., held that statutes
which imposed limit on amount person could claim
against uninsured government entity because of in-
jury or death were unconstitutional under State
Constitution as applied to university hospital.


Reversed and remanded.


Zimmerman, J., concurred in part and filed opinion.


Stewart, J., concurred in part and filed opinion.


Hall, C.J., dissented and filed opinion in which
Howe, Associate C.J., concurred.
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81 Colleges and Universities
81k2 k. Constitutional and Statutory Provisions.


Most Cited Cases
Statutes which imposed limit on amount person


could claim against uninsured government entity
because of injury or death were unconstitutional un-
der State Constitution as applied to university hos-
pital. U.C.A.1953, 63-30-1 to 63-30-38;
U.C.A.1953, 63-30-29 (Repealed).
*348 Timothy C. Houpt, Paul R. Lovell, Salt Lake
City, for plaintiffs and appellants.


Merlin Lybert, David G. Williams, R. Paul Van
Dam, William T. Evans, Salt Lake City, for defend-
ants and appellees.


DURHAM, Justice:


This case raises important questions of first impres-
sion regarding the Utah Governmental Immunity
Act. Utah Code Ann. §§ 63-30-1 to -38 (1986 &
Supp.1988). It comes to us on an interlocutory ap-
peal from the denial of plaintiffs' motion for a sum-
mary judgment striking certain provisions of the
Act as unconstitutional.FN1


FN1. Plaintiffs alleged that sections
63-30-3 and -4 worked to abrogate a com-
mon law cause of action for negligence
against employees of government-owned
health care facilities.


At the time this lawsuit arose, sections
63-30-29 and -34 imposed a $100,000
limit on the amount a person could claim
against an uninsured government entity
because of injury or death. Section
63-30-29 was repealed in 1983, and a
new provision in section 63-30-34 in-
creased the permissible amount to
$250,000. Repealed section 63-30-29
and former section 63-30-34 will be col-
lectively referred to as the “recovery
limits statutes” since they operated in
conjunction to limit recovery. For pur-
poses of this appeal, the $100,000 cap is
applicable.
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The following facts were undisputed in the trial
court. Plaintiff Crelia Condemarin, who was preg-
nant with her second child, went to Cottonwood
Hospital in the early morning of May 19, 1982,
after several hours of labor and a suspected prema-
ture rupture of membranes. Because her treating
physician anticipated a high risk delivery, she was
transferred on his orders to the University Hospital
in Salt Lake City. Plaintiff Leonel Condemarin was
born at the University Hospital that same day after
an emergency caesarean section. Attending physi-
cians concluded that he suffered fetal distress and
was “severely asphyxiated” at birth, which resulted
in “severe neurologic damage,” including impair-
ments of hearing, sight, and ability to be fed, as
well as a seizure disorder and spasticity.


*349 The minor plaintiff's treating physician be-
lieves that the child will have a normal life span as
a severely retarded and handicapped person. He be-
lieves there is little doubt that plaintiff's physical
and mental defects are related to the asphyxia at the
time of his birth. It is likely that the cost of medical
and custodial care related to the severe neurologic
disorder of Leonel Condemarin in its various as-
pects will greatly exceed the sum of $100,000.


Each of the individual defendants in this action and
each person who provided care to plaintiffs at the
University Hospital during the labor and delivery
was an employee of the University Hospital or the
University of Utah and was acting as such at the
time in question.


I. Governmental Immunity and Hospitals


It is appropriate at this time in the evolution of the
doctrine of governmental immunity to remind
ourselves of its origins. In the 1961 case of
Muskopf v. Corning Hospital District, 55 Cal.2d
211, 359 P.2d 457, 11 Cal.Rptr. 89 (1961), Justice
Traynor detailed the history of the rule:


The shifting fortune of the rule of governmental im-
munity as applied to hospitals is illustrative of the


history of the rule itself. From the beginning there
has been misstatement, confusion, and retraction.
At the earliest common law the doctrine of
“sovereign immunity” did not produce the harsh
results it does today. It was a rule that allowed sub-
stantial relief. It began as the personal prerogative
of the king, gained impetus from sixteenth century
metaphysical concepts, may have been based on the
misreading of an ancient maxim, and only rarely
had the effect of completely denying compensation.
How it became in the United States the basis for a
rule that the federal and state governments did not
have to answer for their torts has been called “one
of the mysteries of legal evolution.” Borchard,
Governmental Responsibility in Tort, 34 Yale L.J.,
1, 4.


....


None of the reasons for its continuance can with-
stand analysis. No one defends total governmental
immunity. In fact, it does not exist. It has become
riddled with exceptions, both legislative ... and ju-
dicial ..., and the exceptions operate so illogically
as to cause serious inequality. Some who are in-
jured by governmental agencies can recover, others
cannot: one injured while attending a community
theater in a public park may recover ( Rhodes v.
City of Palo Alto, 100 Cal.App.2d 336, 341-342,
223 P.2d 639), but one injured in a children's play-
ground may not ( Farrell v. City of Long Beach,
132 Cal.App.2d 818, 819-920, 283 P.2d 296); for
torts committed in the course of a “governmental
function” there is no liability, unless the tort be
classified as a nuisance ( Phillips v. City of Pas-
adena, 27 Cal.2d 104, 106, 162 P.2d 625). The illo-
gical and inequitable extreme is reached in this
case: we are asked to affirm a rule that denies re-
covery to one injured in a county or hospital district
hospital, although recovery may be had by one in-
jured in a city and county hospital. Beard v. City
and County of San Francisco, 79 Cal.App.2d 753,
755-768, 180 P.2d 744.


Id. at 214-215, 216, 359 P.2d at 458-59, 460, 11
Cal.Rptr. at 90-91, 92 (citations omitted).
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Immunity from liability existed as a matter of com-
mon law in Utah for government entities engaging
in governmental, as opposed to proprietary, activit-
ies. See Ramirez v. Ogden City, 3 Utah 2d 102, 104,
279 P.2d 463, 464 (1955), and cases cited therein.
Section 63-30-3 of the Utah Governmental Im-
munity Act, effective July 1, 1966, provides for
governmental immunity, unless waived, for “all
governmental entities ... for any injury which res-
ults from the exercise of a governmental function,
governmentally-owned hospital ... and from an ap-
proved ... professional health care clinical training
program conducted in either public or private facil-
ities.”


After the passage of the Act, this Court applied the
traditional “governmental/proprietary” test until
*350Standiford v. Salt Lake City Corp., 605 P.2d
1230 (Utah 1980). In that case, this Court rejected
the test:


Originally, the proprietary-governmental distinction
was created as a device to limit the harsh results
produced by the doctrine of sovereign immunity.
The doctrine operated on the basis that a public en-
tity should be liable for the torts it committed in the
exercise of a proprietary function but not for those
committed in the exercise of a governmental func-
tion. See Gillmor v. Salt Lake City, 32 Utah 180, 89
P. 714 (1907); Sehy v. Salt Lake City, 41 Utah 535,
126 P. 691 (1912); Alder v. Salt Lake City, 64 Utah
568, 231 P. 1102 (1924); Rollow v. Ogden City, 66
Utah 475, 243 P. 791 (1926); Niblock v. Salt Lake
City, 100 Utah 573, 111 P.2d 800 (1941). The dis-
tinction is, however, “one of the most unsatisfact-
ory known to the law,” Davis, Administrative Law,
Ch. 9, “Tort Liability of Governments and of Of-
ficers,” at 179.


....


Clearly, factors which may lead to such contrary
and unpredictable results do not provide an ad-
equate test upon which governmental agencies can
rely in planning their budgets and providing for
their tort liability, whether by way of insurance


coverage or otherwise.


Id. at 1233, 1235 (citation omitted). Standiford set
forth a new standard for determining governmental
immunity under section 63-30-3: “whether the
activity under consideration is of such a unique
nature that it can only be performed by a govern-
mental agency or ... it is essential to the core of
governmental activity.” Id. at 1236-37.


Under the Utah Governmental Immunity Act, im-
munity is specifically waived for all government
entities (1) as to contractual obligations, (2) as to
actions involving real and personal property, (3) for
negligent operation of nonemergency motor
vehicles, (4) for defective highways, bridges, and
other structures, and (5) for nonlatent defective
conditions in public buildings and structures. Utah
Code Ann. §§ 63-30-5 to -9. In addition, immunity
of government entities is waived for injuries caused
by employee negligence committed within the
scope of employment except where the injuries
arise out of certain specific activities listed in sec-
tion 63-30-10(1)(a) to (l ). Each of the excepted
activities listed in section -10 is, interestingly, with-
in the “core” of governmental functions discussed
in Standiford. Each is of “such a unique nature that
it can only be performed by a governmental agency
or that it is essential to the core of governmental
activity.” Standiford, 605 P.2d at 1237.


The net result of this statutory classification scheme
is that government-owned health care facilities, out
of all the hundreds of government entities, have
been singled out for “retained” immunity for non
governmental functions. Moreover, the notion of
“retained” immunity is descriptively inaccurate,
since such facilities and activities were not protec-
ted by immunity at common law or under the ori-
ginal version of the Utah Governmental Immunity
Act.FN2


FN2. The original version of the Utah
Governmental Immunity Act, effective Ju-
ly 1, 1966, read as follows: “Except as may
be otherwise provided in this act, all gov-
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ernmental entities shall be immune from
suit for any injury which may result from
the activities of said entities wherein said
entity is engaged in the exercise and dis-
charge of a governmental function.”


It seems plain enough that the intent of [section
63-30-4] was to retain the then existing law, both as
to immunity and as to liability, except for the
nonexempt areas specifically set forth in Section
63-30-10 of the new act, none of which covers the
operation of a hospital. It is therefore our conclu-
sion that proprietary functions of a municipality are
not within the coverage of the Utah Governmental
Immunity Act.
Greenhalgh v. Payson City, 530 P.2d 799, 801
(Utah 1975) (citation omitted).


The 1978 amendments to the Utah Governmental
Immunity Act also changed section 63-30-4(4). The
amendment states: “[N]o employee may be held
personally liable for acts or omissions occurring
during the performance of the employee's duties,
within the scope of employment or under *351 col-
or of authority, unless it is established that the em-
ployee acted or failed to act due to fraud or
malice.” Thus by simultaneously adding govern-
ment-owned health care facilities to the category of
government entities immune from suit, the legis-
lature, via section 63-30-3, brought employees of
those entities within the coverage of another change
in the statute, in section 63-30-4(4). Consequently,
immunity for the ministerial acts of employees of
government entities performing nongovernmental
functions was created, not “retained,” by the 1978
amendments. Such immunity was a new develop-
ment. In Frank v. State, 613 P.2d 517 (Utah 1980),
this Court observed:


The Utah Governmental Immunity Act has no ap-
plication to individuals; its function is confined to
governmental “entities.” Common-law principles of
sovereign immunity have developed, however,
which offer protection to the individual under cer-
tain circumstances. The case of Cornwall v. Larsen
[571 P.2d 925 (Utah 1977) ] stands for the proposi-


tion that a governmental agent performing a discre-
tionary function is immune from suit for injury
arising therefrom, whereas an employee acting in a
ministerial capacity, even though his acts may in-
volve some decision making, is not so protected.


....


Other reasons for the above holding are manifest.
For one, it is contrary to reason to deny govern-
mental immunity to a public employer and then
grant it to the very employee allegedly causing the
injury. Moreover, a grant of immunity in the
present case would, of necessity, shield all practi-
tioners employed, even under temporary contract
from another source, by a governmental health care
facility from any liability for malpractice.


Frank, 613 P.2d at 520 (citations omitted).
Thus the changes contained in the 1978 amend-
ments to the Act created a number of classifica-
tions, including a special subclass of government-
owned entities which are insulated, along with their
employees, from liability for injuries resulting from
nongovernmental functions. No other government
entity is so insulated, and no other class of victims
of negligence by government employees has been
so treated.


The defendants in this case take the position that
because sovereign immunity was a well-settled
principle at the time the Utah Constitution was ad-
opted, the challenged provisions of the Utah Gov-
ernmental Immunity Act do not deprive plaintiffs of
any remedies or property rights. This analysis over-
looks the fact that at common law the proprietary or
nongovernmental functions of government entities
were not protected from liability in Utah, nor were
their employees who performed those functions.
Although it is generally true that the Utah Govern-
mental Immunity Act expanded government liabil-
ity, that is not the case with respect to proprietary
or nongovernmental functions, and government em-
ployees performing operational (as opposed to dis-
cretionary) acts within the scope of governmental
functions. In those two instances, the 1978 amend-
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ments restricted liability. In the first instance,
where an employee is employed in nongovernment-
al activities, the right restricted is one which existed
at common law.


Defendants also appear to regard the 1978 amend-
ments to section 63-30-3 as having established that
the operation of a governmentally owned health
care facility is a “governmental function” under the
state. It is true that this Court assumed as much in
Frank v. State, 613 P.2d 517 (Utah 1980). We now
observe, however, that the legislature did not make
the operation of a health care facility a “
‘governmental function’ as contemplated by the
statute,” as the Court said in Frank. Rather, the le-
gislature simply added to the category of govern-
ment entities covered by section 60-30-3 (i.e., those
exercising governmental functions) a new category
consisting of government-owned health care facilit-
ies, whether or not those facilities are exercising
governmental or nongovernmental functions. The
plain language and structure of section 63-30-3 ad-
mit of no other construction. There is no doubt, of
course, that health care facilities have the same
*352 status under the Act as government entities
performing governmental functions. But that is pre-
cisely the classification challenged here-the special
treatment of one class of government entity for pro-
tection of all of its functions, governmental and
nongovernmental.


Defendants' position therefore confuses the analysis
in two ways: First, it assumes without examination
that all of the functions of the University of Utah
Medical Center qualify as “governmental func-
tions.” As pointed out earlier, there is no statutory
or factual basis for such an assumption. From this
assumption proceeds generalizations about the high
risk and high cost of activities which must be per-
formed by government entities. Those arguments
can only be persuasive if real, essential govern-
mental functions are at issue. They do not have the
same weight if nonessential, nongovernmental
functions are involved. See generally Standiford,
605 P.2d 1230; Johnson v. Salt Lake City Corp.,


629 P.2d 432 (Utah 1981). The Act does not pur-
port to define the operation of a hospital per se as
the exercise of a governmental function; it only
gives hospitals the same status under the Act as
government entities which are performing govern-
mental functions.


Second, defendants' position collapses the classific-
ation issue into the recovery limits question.FN3


This interferes with the analysis of the article I, sec-
tion 11 questions under the Utah Constitution.FN4


It is true, as defendants argue, that there is no fun-
damental right to recover unlimited damages from
government entities performing governmental func-
tions. In this case, however, the rights sought to be
restricted include:


FN3. See note 1 supra.


FN4. That provision reads as follows:


All courts shall be open, and every per-
son, for an injury done to him in his per-
son, property or reputation, shall have
remedy by due course of law, which
shall be administered without denial or
unnecessary delay; and no person shall
be barred from prosecuting or defending
before any tribunal in this State, by him-
self or counsel, any civil cause to which
he is a party.


(1) The right to recover any damages from an em-
ployee performing nondiscretionary acts for a gov-
ernment employer who is engaged in nongovern-
mental functions; FN5


FN5. Of course, the question of whether
the University of Utah Medical Center is
performing an essential governmental
function has not been decided in this case.


(2) The right to recover full, rather than limited,
damages from a government entity not performing
governmental functions; and


(3) The right to recover full, rather than limited,
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compensation from a governmental tort-feasor.


II. Equal Protection


Under article I, section 24 of the Utah Constitution
(“all laws of a general nature shall have uniform
application”), a two-part test is necessary to ensure
the uniform operation of the laws: “First, a law
must apply equally to all persons within a class.
Second, the statutory classifications and the differ-
ent treatment given the classes must be based on
differences that have a reasonable tendency to fur-
ther the objectives of the statute.” Malan v. Lewis,
693 P.2d 661, 670 (Utah 1984) (citations omitted).
This Court recently noted:


State courts ... have a long tradition, stretching back
into the nineteenth century, of being far less willing
to find that legislative classifications underlying
economic regulations are reasonable. While state
courts have been more deferential to legislative
classifications at some times than at others, they
have never abandoned their review function to the
degree that the federal courts have since the mid-
1930's. As a result, to pass state constitutional
muster, a legislative measure must often meet a
higher de facto standard of reasonableness than
would be imposed by the federal courts.


Mountain Fuel Supply Co. v. Salt Lake City Corp.,
752 P.2d 884, 889 (Utah 1988). We therefore first
examine the reasonableness of the classifications in
this statutory scheme and then assess the relation-
ship *353 between the classifications and the legis-
lative objective.


As noted earlier, there are several classifications
created by the statute at issue. Plaintiffs focus on
the distinctions established between malpractice
victims of governmental tort-feasors and victims of
nongovernmental tort-feasors. A more subtle line,
however, is drawn between the tort victims of dif-
ferent government entities and their employees, and
that line depends upon the scope of the activities
causing the injuries. Under the standard put forth


by this Court in Standiford, “governmental func-
tions” do not include activities not essential to gov-
ernment. Under section 63-30-3, however, even
“nonessential” activities are protected by immunity
when they are engaged in by a health care facility.
That fact, in combination with the multiple waivers
for numerous other governmental functions (most
of them “essential”), results in a distinction
between the tort victims of virtually every opera-
tional-level act classified as essential and the vic-
tims of medical malpractice by a government-em-
ployed or government-supervised medical service
provider. As noted earlier, this is so because the
Act waives immunity as to any contractual obliga-
tion, as to actions involving property, as to the neg-
ligent operation of nonemergency motor vehicles,
as to injuries caused by defective, unsafe, or dan-
gerous conditions of highways, public buildings,
and other structures. Utah Code Ann. §§ 63-30-5, -
9 (1986). Scrutiny of section 63-30-10, which con-
tains a waiver of immunity for negligence and then
a list of exceptions to the waiver, demonstrates that
each exception relates directly to a “core” or
“essential” function of government, e.g., law en-
forcement, health and welfare regulations, crowd
control, tax assessment, corrections, land manage-
ment, fire fighting, and so on.


The net result of this classification scheme is that
the state, while choosing to conduct many enter-
prises that are not essential and necessary to gov-
erning, has chosen to retain immunity for only one
of those activities-health care services-and to ex-
tend that immunity to its employees who function
at an operational level rather than at a policy-mak-
ing one. In doing so, the state has extended govern-
mental immunity further than it ever reached at
common law and, in the process, has abrogated a
well-established common law right of recovery.


The amounts contained in the recovery limits stat-
utes created yet another classification in addition to
those summarized above. Not only are victims of
medical malpractice by government personnel
treated differently from victims of private tort-
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feasors, but also there are classifications within the
victim group itself. Those whose injuries are minor
may seek and recover all of their economic dam-
ages and some measure of noneconomic damages
up to the recovery cap ($100,000 at the time of
these injuries). Those whose economic losses ap-
proach or equal the statutory limit may recover only
those losses and will receive no compensation for
noneconomic losses. Finally, those whose econom-
ic losses exceed the statutory limit are precluded
from even recovering out-of-pocket costs resulting
from their injuries. The present case illustrates how
grave the disparity between the limit and actual
costs may be. The expenses of the minor plaintiff's
medical care and treatment and his future education
and maintenance as a severely handicapped person
are likely to be many times the recovery limit cre-
ated by the statute. The recovery cap created a dis-
tinction between victims of governmental tort-
feasors, depending on the severity of their injuries:
the mildly injured receive all; the moderately in-
jured, most; and the severely injured, only a frac-
tion or none of their economic and/or noneconomic
damages.


To summarize, the reasonableness of the statutory
classifications depends on the logic of the distinc-
tions made, apart from the relationship between the
classification and the legislative objective. There
are two general types of classifications at issue
here: first, a classification consisting of govern-
ment-owned health care entities, whether or not
they perform functions essential to the process of
governing, as opposed to all other government en-
tities, whose immunity depends on whether the
*354 activity causing the injury is a governmental
function; and second, an indirect classification of
injured victims which depends on whether their
losses are less than, equal to, or greater than the
statutory recovery cap and on whether those losses
are largely economic, largely pain and suffering, or
both.


As to the first general classification, defendants ar-
gue that it is rational to afford government-owned


health care facilities special treatment vis-a-vis oth-
er government-owned entities because it is a reas-
onable means to protect the public treasury from
the costs of medical malpractice insurance and/or
large recoveries. The recovery limit is justified on
the same basis. Under a rational basis standard of
review, defendants conclude that the deprivation of
common law rights to recovery and the arbitrary
limitation of recovery to an amount that may or
may not compensate victims even for their out-
of-pocket medical expenses is rational. This conclu-
sion reflects the almost total deference afforded le-
gislative distinctions not based on suspect classific-
ations under a traditional equal protection analysis.
See Redish, Legislative Response to the Medical
Malpractice Insurance Crisis: Constitutional Im-
plications,55 Tex.L.Rev. 759, 769-82 (1977). We
are convinced that such deference is inappropriate
when dealing with the fundamental principle of
American law that victims of wrongful or negligent
acts should be compensated to the extent that they
have been harmed.


The New Hampshire Supreme Court was correct in
identifying the specific right to recover for negli-
gently caused injuries as an “important substantive
right.” Carson v. Maurer, 120 N.H. 925, 931, 424
A.2d 825, 830 (1980).


The importance of this right is seen not only from a
purely compensatory perspective, but also as a
function of the close relation it bears to other rights
which are fundamental. Not only is the right to be
compensated for injuries closely related to funda-
mental rights, but additionally, it does not logically
fit into the “commercial” rights description which
is characteristic of the rational basis standard of ju-
dicial review.


Note, Target Defendants and Tort Law Reform: A
Perspective on Medical Malpractice and Municipal
Liability,11 Vt.L.Rev. 535, 546 (1986) (citations
omitted).


The court in Carson said, “Whether the ... statute
can be justified as a reasonable measure in further-
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ance of the public interest depends upon whether
the restriction of private rights sought to be im-
posed is not so serious that it outweighs the benefits
sought to be conferred upon the general public.”
Carson, 120 N.H. at 933, 424 A.2d at 831 (citations
omitted). The court was not willing to undertake an
independent examination of the legislative justifica-
tion for the statute, but it was willing to decide
“whether the statute has a fair and substantial rela-
tion to this legitimate legislative objective and
whether it imposes unreasonable restrictions on
private rights.” Id. at 934, 424 A.2d at 832.


It will be seen hereafter that the New Hampshire
court's “middle tier” or “intermediate standard of
review” permits precisely the balancing process
that can be undertaken with a due process approach.
The due process approach is more straightforward,
but even under equal protection, some form of
heightened scrutiny is warranted by the type of le-
gislation at issue here. We applied such a “realistic
rational basis” review to Utah's automobile guest
statute in Malan v. Lewis, 693 P.2d 661 (Utah
1984), and we should do so here. In explaining
what such a realistic review would entail, I quote
liberally from the dissent in Fein v. Permanente
Medical Group, 38 Cal.3d 137, 695 P.2d 665, 211
Cal.Rptr. 368 (1985), which calls the majority to
task for abandoning that standard of equal protec-
tion analysis in California.


At issue in Fein were provisions of California's
Medical Injury Compensation Reform Act
(MICRA) which, among other things, limited re-
covery of noneconomic damages for medical mal-
practice. The majority of the court upheld the limit-
ations against an equal protection challenge. The
dissent observed:


*355 The majority's acceptance of rationales so
broad and speculative that they could justify virtu-
ally any enactment calls attention to the implica-
tions of the MICRA cases for equal protection doc-
trine in this state. In American Bank [and Trust
Company v. Community Hospital of Los Gatos-
Saratoga, Inc.], supra, 36 Cal.3d [359] at page 398,


204 Cal.Rptr. 671, 683 P.2d 670 [ (1984) ] (dis.
opn. of Bird, C.J.), I joined a majority of this court
in rejecting the notion of “intermediate” equal pro-
tection scrutiny. However, I conditioned that rejec-
tion on the belief-grounded in the past practice of
this court-that the alternative was a two-tier system
with a meaningful level of scrutiny under the lower
tier. (Id., at pp. 398-401, 204 Cal.Rptr. 671, 683
P.2d 670; see also Hawkins v. Superior Court
(1978) 22 Cal.3d 584, 607-610, 150 Cal.Rptr. 435,
586 P.2d 916 (conc. opn. of Bird, C.J.).)


In particular, I relied on Brown v. Merlo, supra, 8
Cal.3d 855, 106 Cal.Rptr. 388, 506 P.2d 212 [
(1973) ]. In Brown, this court conducted a serious
and sensitive inquiry into the nature and purposes
of the automobile guest statute. The court deman-
ded not only that the enactment might tend to serve
some conceivable legislative purpose, but also that
each classification bear a fair and substantial rela-
tionship to a legitimate purpose. (Id., at p. 861, 106
Cal.Rptr. 388, 506 P.2d 212.) The guest statute
failed to pass this level of scrutiny since the classi-
fication of all automobile guests bore an insuffi-
ciently precise relation to the asserted purposes. For
example, the classification was held to be overin-
clusive with regard to the purpose of preventing
collusive suits. (Id., at p. 877, 106 Cal.Rptr. 388,
506 P.2d 212.) Brown was subsequently followed
in Cooper v. Bray, supra, 21 Cal.3d 841, 148
Cal.Rptr. 148, 582 P.2d 604 [ (1978) ].


If applied in the present case, the mode of analysis
used in Brown and Cooper would compel invalida-
tion of the $250,000 limit, which is grossly under-
inclusive by any standard. Millions of healthcare
consumers stand to gain from whatever savings the
limit produces. Yet, the entire burden of paying for
this benefit is concentrated on a handful of badly
injured victims-fewer than 15 in the year MICRA
was enacted. (See Report of the Auditor General,
supra, at p. 31.) Although the Legislature normally
enjoys wide latitude in distributing the burdens of
personal injuries, the singling out of such a minus-
cule and vulnerable group violates even the most
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undemanding standard of underinclusiveness.


Fein, 38 Cal.3d at 174-75, 695 P.2d at 691-92, 211
Cal.Rptr. at 394-95 (Bird, C.J., dissenting).


The Idaho Supreme Court in Jones v. State Board
of Medicine, 97 Idaho 859, 555 P.2d 399 (1976),
has also articulated a heightened standard of review
based on the federal intermediate equal protection
review:


In the usual and ordinary case where a statutory
classification is to be tested in the context of equal
protection, judicial policy has been, and continues
to be, that the legislation should be upheld so long
as its actions can reasonably be said to promote the
health, safety and welfare of the public. Neverthe-
less, where the discriminatory character of a chal-
lenged statutory classification is apparent on its
face and where there is also a patent indication of a
lack of relationship between the classification and
the declared purpose of the statute, then a more
stringent judicial inquiry is required beyond that
mandated by McGowen [v. Maryland, 81 S.Ct.
1101, 6 L.Ed.2d 393 (1961) ]. That common thread
runs through all the cases in which the Royster-
Reed test has been applied by this Court.


Here it is apparent from the face of the Act that a
discriminatory classification is created based on the
degree of injury and damage suffered as a result of
medical malpractice. Rather obviously although the
Act is said to be designed to insure continued
health care to the citizens of Idaho it cannot do oth-
er than confer an advantage on doctors and hospit-
als at the expense of the more seriously*356 injured
and damaged persons. In the absence of any record
we are without information as to the factual basis
underlying the purported correlation between limit-
ation of claimant recovery and the promotion of
health care for the people of Idaho. We therefore
deem it essential that the purposes of the Act and
the relationship of the legislatively designed means
to accomplish those purposes must be examined.


Id. at 871, 555 P.2d at 411.


Other courts have applied a heightened standard of
equal protection scrutiny to statutes limiting recov-
ery rights in the medical malpractice area. See
Coburn ex rel. v. Agustin, 627 F.Supp. 983, 991-97
(D.Kan.1985); Farley v. Engelken, 241 Kan. 663,
740 P.2d 1058, 1063-65 (1987); Arneson v. Olson,
270 N.W.2d 125, 132-33 (N.D.1978); Hoem v.
State, 756 P.2d 780 (Wyo.1988). Some courts have
characterized their review as one at an intermediate
level, and some have referred to it as a “realistic”
review under the rational basis standard. Both ap-
proaches, however, involve a real and thoughtful
examination of legislative purpose and the relation-
ship between the legislation and that purpose. In the
present case, the legislature has not only limited re-
covery, but it has also extended partial government-
al immunity to restrict rights which existed at com-
mon law. Therefore, I would apply a heightened
standard of review under equal protection.


III. The Due Process Alternative


The parties argued this case as an equal protection
problem. The traditional rational basis approach,
however, takes inadequate account of the serious-
ness of the abrogation of personal rights accom-
plished by the Act, and a more straightforward bal-
ancing process is required. That balancing should
be accomplished by means of a due process, rather
than an equal protection, analysis.FN6


FN6. Justice Stewart's opinion takes the
opposite position, but the operation and ef-
fect of the equal protection test he de-
scribes is identical to the due process ana-
lysis this opinion advocates.


Historically, the overlap between equal protection
analysis and due process analysis has been consid-
erable. As this Court phrased the test for equal pro-
tection under article I, section 24 of the Utah Con-
stitution in Malan v. Lewis, 693 P.2d 661 (Utah
1984), “First, a law must apply equally to all per-
sons within a class. Second, the statutory classifica-
tions and the different treatment given the classes
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must be based on differences that have a reasonable
tendency to further the objectives of the statute.”
Id. at 670 (citations omitted). Citing McLaughlin v.
Florida, 379 U.S. 184, 191, 85 S.Ct. 283, 288, 13
L.Ed.2d 222 (1964), we agreed that “[t]he courts
must reach and determine the question whether the
classifications drawn in a statute are reasonable in
light of its purpose....” Id. at 673. Most recently, in
Mountain Fuel Supply Co. v. Salt Lake City Corp.,
752 P.2d 884, 890 (Utah 1988) (citation omitted),
we phrased the test as follows: “[The] test to be ap-
plied under article I, section 24 is whether the clas-
sification of those subject to the legislation is a
reasonable one and bears a reasonable relationship
to an achievement of the legitimate legislative pur-
pose.”


The similarity of that test to a means-end review
under the doctrine of due process is striking: “If the
laws passed are seen to have a reasonable relation
to a proper legislative purpose, and are neither ar-
bitrary nor discriminatory, the requirements of due
process are satisfied....” Nebbia v. New York, 291
U.S. 502, 537, 54 S.Ct. 505, 516, 78 L.Ed. 940
(1934); see also Pruneyard Shopping Center v.
Robins, 447 U.S. 74, 84-85, 100 S.Ct. 2035,
2042-2043, 64 L.Ed.2d 741 (1980).


This overlap is not surprising in view of the fact
that both tests seek to ensure, as a matter of consti-
tutional doctrine, that “legislative action ... be ra-
tionally related to the accomplishment of some le-
gitimate state purpose.” Bennett, “Mere” Rational-
ity in Constitutional Law: Judicial Review and
Democratic Theory,67 Calif.L.Rev. 1049 (1979).


This rationality requirement has been advanced as
the most minimal of constitutional*357 limitations
on legislative action. It has been variously phrased
and has appeared in several constitutional guises,
most prominently as an elaboration of the due pro-
cess and equal protection guarantees.


Id. (footnote omitted).


The difficulty with the equal protection analysis un-


dertaken by the dissent is that it does not account
for what is or what should be actually going on in
this Court's scrutiny of legislative abrogation of
common law causes of action.FN7 Characterizing
plaintiffs' rights here as “nonfundamental” would
virtually insure that the legislative action will be
found constitutional under the rational basis stand-
ard. As previously pointed out, some commentators
and a number of courts have incorporated an inter-
mediate or realistic level of scrutiny into their equal
protection framework in order to achieve the flexib-
ility needed to balance state interests against indi-
vidual rights. I suggest that a more open, straight-
forward performance of the balancing function un-
der the due process framework is in order.


FN7. A further inadequacy of the dissent's
approach to this problem is its failure to
distinguish between state and federal con-
stitutional provisions and analysis. Federal
law on this question is neither binding on
this Court nor particularly helpful. I note
that I join in the concurring portions of
Justice Zimmerman's opinion to that effect.


Because the disputes that arise under the rubric of
the Equal Protection Clause have to do with the rel-
ative merits of competing, public policies, judicial
decisions obscure the central issues in such cases to
the extent that they are based on discussions of a
statute's rationality. The nature of the conflict
between the political values at stake as well as the
underlying bases of judicial reasoning would be
made more explicit if the competing public policies
were weighed outright....
Note, Legislative Purpose, Rationality, and Equal
Protection,82 Yale L.J. 123, 154 (1972-73)
(footnotes omitted).


We are required to assess the reasonableness of the
legislative expansion of governmental immunity
contained in section 63-30-10 against the degree of
intrusion on rights protected by the Utah Constitu-
tion. That is the essence of the requirement of due
process under our constitution. SeeUtah Const. art.
I, § 7.
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Article I, section 11 of the Utah Constitution guar-
antees: “[E]very person, for an injury done to him
in his person, property or reputation, shall have
remedy by due course of law....” In Berry ex rel.
Berry v. Beech Aircraft Corp., 717 P.2d 670, 675
(Utah 1985), we determined that the clear implica-
tion of this language is “that an individual [may]
not be arbitrarily deprived of effective remedies de-
signed to protect basic individual rights.”


[T]he basic purpose of Article I, section 11 is to im-
pose some limitation on [the power of the Legis-
lature to create new rules of law and to abrogate old
ones] for the benefit of those persons who are in-
jured in their persons, property or reputations since
they are generally isolated in society, belong to no
identifiable group, and rarely are able to rally the
political process to their aid.


Id. at 676.
To a degree, the open courts provision is an exten-
sion of the due process clause. Indeed, the open
courts provision and the due process clause also
have an overlapping function, to some extent, with
respect to the abrogation of causes of action. If the
Legislature were to abolish all causes of action for
injuries to one's person or property caused by de-
fective products and provide no substitute equival-
ent remedy, we have little doubt that that would vi-
olate section 11, and perhaps even the due process
clause of Article I, section 7.


Id. at 679.


Indeed, the two-part test articulated in Berry, at
least in part, requires a classic due process analysis:


First, section 11 is satisfied if the law provides an
injured person an effective and reasonable alternat-
ive remedy ... for vindication of his constitutional
interest. The benefit provided by the substitute must
be substantially equal in value *358 or other benefit
to the remedy abrogated in providing essentially
comparable substantive protection to one's person,
property, or reputation, although the form of the
substitute remedy may be different.


....


Second, if there is no substitute or alternative rem-
edy provided, abrogation of the remedy or cause of
action may be justified only if there is a clear social
or economic evil to be eliminated and the elimina-
tion of an existing legal remedy is not an arbitrary
or unreasonable means for achieving the objective.


Id. at 680.


The analytic process presented in Berry under art-
icle I, section 11 of the Utah Constitution was re-
ferred to as a “balancing analysis.” Id. at 683. The
Court examined the legitimacy of the legislative
purpose and the extent to which said purpose was
reasonably and substantially advanced by the means
utilized and compared those “benefits” to the denial
of rights protected by article I, section 11. The
opinion identified a special class of constitutional
rights which are afforded protection under article I,
section 11. Legislative attempts to abrogate those
rights should be closely examined by this Court and
struck down when the disability they seek to im-
pose on individual rights is too great to be justified
by the benefits accomplished or when the legisla-
tion is simply an arbitrary and impermissible shift-
ing of collective burdens to individual citizens.


By means of (1) extending immunity to employees
of all government-owned health care facilities and
(2) imposing a blanket cap on all recoveries, the le-
gislature has sought to respond to what the Uni-
versity Hospital and the attorney general in his
amicus brief describe as a “financial crisis” in state
liability and liability insurance. No factual informa-
tion regarding the alleged crisis has been cited to
this Court, either from the legislative history of the
Act, the evidentiary record in the court below, or
reliable sources of which this Court could legitim-
ately take judicial notice. Indeed, most of the attor-
ney general's sources are newspaper articles from
other states, and the majority of them deal with mu-
nicipal, rather than state, liability problems. The
state asks this Court to engage in the kind of specu-
lation about legislative rationale associated with the
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“any conceivable rational basis test.” However, be-
cause of the constitutional status of the right to a
remedy for damage to one's person under article I,
section 11, more is required.


A legislative determination to interfere with, limit,
or abrogate the availability of remedies for injuries
to person, property, or reputation requires an im-
portant state interest and a rational means of imple-
mentation. The greater the intrusion upon the con-
stitutionally protected interest, the greater and more
explicit the state's reasons must be. It is necessary
for the legislature, first, and this Court, second, to
balance the weight of the governmental interest at
stake against the countervailing importance of the
individual rights being compromised.


This due process approach offers some degree of
flexibility. Under equal protection, the selection of
the standard of review virtually determines the out-
come, and selection of the standard of review de-
pends in turn on a rather rigid system of classifica-
tion of the individual rights in question.


Most frequently, the level of protection which the
courts will afford the constitutional provision de-
pends on the nature of the substantive right being
asserted in the underlying claim. If the substantive
right is deemed to be “fundamental,” statutory re-
strictions will be examined very closely under the
strict scrutiny test; only the presence of a compel-
ling state interest will justify the restriction or deni-
al of access to the courts. If, on the other hand, the
substantive right being asserted is not the subject of
a specific constitutional protection and is therefore
not fundamental, then the rational basis test
provides that access to the courts may be restricted
if a rational or reasonable basis for the restriction is
shown.


Note, Constitutional Law: Statutorily Required Me-
diation as a Precondition to Lawsuit Denies Access
to the Courts, 45 *359 Mo.L.Rev. 316, 319-20
(1980) (footnotes omitted).
State supreme courts have uniformly held that med-
ical malpractice legislation does not create suspect


classifications or implicate fundamental
interests.[[[[FN8] Accordingly, no state court has
applied or discussed applying the strict scrutiny test
to equal protection challenges to damage limitation
laws.


FN8. But see White v. State, 203 Mont.
363, 661 P.2d 1272 (1983), in which the
Montana Supreme Court held that the state
constitutional right to remedy for injuries
was fundamental and required the applica-
tion of strict scrutiny to a governmental
immunity statute.


Rather, the decisive issue in the cases has been the
decision whether to apply the rational basis test or
an intermediate level of review. Just as the choice
between the strict scrutiny and rational basis tests is
outcome determinative under traditional equal pro-
tection analysis, it appears that the choice between
the rational basis test and the intermediate test will
predict the result of equal protection challenges to
medical malpractice damages limitations statutes.
Of eight courts that have discussed the equal pro-
tection issue, three applied an intermediate test, and
four applied the rational basis test. In one the stand-
ard chosen was unclear. Of the three courts that
chose intermediate scrutiny, two held the statute
unconstitutional and one remanded for more in-
formation. In contrast, no state court that has ap-
plied the rational basis test has failed to find the
statute in question constitutional.
Richards, Statutes Limiting Medical Malpractice
Damages, 32 Fed'n Ins.Couns.Q. 247, 253 (1982)
(citations omitted; emphasis added).


Once the applicable standard of review is determ-
ined, it is applied to the damage limitation statute.
If the rational basis test is applied, the court gener-
ally will defer to the legislative judgment, reflected
in the statute, that the classification is rationally re-
lated to a legitimate state purpose. For instance, in
Fein v. Permanente Medical Group, the plaintiff ar-
gued that the California statute limiting pain and
suffering damages in medical malpractice cases vi-
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olated equal protection because “the alleged ‘crisis'
pursuant to which the legislation was enacted was
largely fabricated.” The court noted that the
plaintiff was asking it to reconsider the legislature's
findings, which it refused to do under the rational
basis test.


In stark contrast, when the intermediate level test is
applied, the courts are willing to scrutinize the basis
for the legislative decision to limit damages far
more closely. The Idaho Supreme Court was clearly
skeptical that any crisis existed in Idaho and re-
manded for determination of whether malpractice
claims had caused increased insurance rates and
whether the damage limitation would actually sta-
bilize insurance rates. The New Hampshire Su-
preme Court was unable to find the necessary rela-
tionship between the legislative goal of rate reduc-
tion and the damage limitation statute because
“paid out damage awards constitute only a small
part of total insurance premium costs [and] few in-
dividuals suffer noneconomic damages in excess of
$250,000.”


Thus, the functional difference between the rational
basis test and the intermediate test is the degree to
which the legislative judgment reflected in the stat-
ute will be examined. The practical difference is
that under the rational basis test the statute will
surely be found constitutional while the opposite
result is likely if the intermediate test is applied. At
any rate, the crucial issue in such cases remains
which standard of review the court chooses to ap-
ply.


Id. at 256-57 (citations omitted; some emphasis ad-
ded); see also Farrell, Virginia's Medical Malprac-
tice Cap and the Doctrine of Substantive Due Pro-
cess, 23 Tort & Ins.L.J. 684 (1988).


As was clear in our opinion in Berry, this Court is
not prepared to hold that the rights protected in art-
icle I, section 11 are “fundamental” in the tradition-
al equal protection sense.


*360 [S]ection 11 rights are not always paramount,


either. They do not sweep all other constitutional
rights and prerogatives before them.... Similarly,
legal causes of action which provide remedies that
protect section 11 interests may, in some cases,
have to yield to the power of the Legislature to pro-
mote the public health, safety, morals, and welfare.


For example, the Legislature has abolished certain
common law remedies for personal injuries and
substituted other remedies pursuant to the Work-
men's Compensation Act and the Occupational Dis-
ease Act. These remedies are different from, and in
some ways, broader than, the common law remed-
ies they displace. The Legislature has also substi-
tuted a nonjudicial remedy for certain kinds of
damages caused by personal injuries sustained in
automobile accidents. The Utah No-Fault Auto-
mobile Insurance Act, U.C.A., 1953, § 31-41-1, et
seq., provides an insurance remedy for special dam-
ages in lieu of a common law remedy.


Berry, 717 P.2d at 677 (citation and footnotes omit-
ted).


On the other hand, by construing article I, section
11 in Berry as “an extension of the due process
clause,” we committed ourselves to something
more than a “rational basis” deference under the
equal protection doctrine.


In sum, section 11 does not recede before every le-
gislative enactment, but neither may it be applied in
a mechanical fashion to strike every statute with
which there may be conflict....


We hold that section 11... and the prerogative of the
legislature are properly accommodated by applying
a two-part analysis. First, section 11 is satisfied if
the law provides an injured person an effective and
reasonable alternative remedy “by due course of
law” for vindication of his constitutional interest.
The benefit provided by the substitute must be sub-
stantially equal in value or other benefit to the rem-
edy abrogated in providing essentially comparable
substantive protection to one's person, property, or
reputation, although the form of the substitute rem-
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edy may be different....


Second, if there is no substitute or alternative rem-
edy provided, abrogation of the remedy or cause of
action may be justified only if there is a clear social
or economic evil to be eliminated and the elimina-
tion of an existing legal remedy is not an arbitrary
or unreasonable means for achieving the objective.


Id. at 680.


Thus, we identified the right to recover for personal
injuries as an important substantive right. “The
right to be [compensated] for personal injuries is a
substantial property right, not only of monetary
value but in many cases fundamental to the injured
person's physical well-being and ability to continue
to live a decent life.” Hunter v. North Mason High
School Dist., 85 Wash.2d 810, 814, 539 P.2d 845,
848 (1975). Berry articulated the outlines of what is
essentially a due process balancing test, wherein the
exigencies associated with the “social or economic”
evils addressed by legislation must be weighed
against the reasonableness of its intrusion upon per-
sonal rights. We simultaneously identified in Berry
a separate due process approach, the “quid pro quo”
or “substitute remedy” test. The right to recover for
personal injuries should be evaluated under these
tests.


IV. Due Process Analysis


To the extent that section 63-30-3 created immunity
for employees of government-owned health care fa-
cilities not engaged in governmental functions, it
created immunity where none had existed at com-
mon law. Furthermore, excepting such entities from
the broad scope of entities and activities for which
immunity is waived in sections 63-30-4 through -10
also treated health care facilities differently from all
other government entities irrespective of the gov-
ernmental-nongovernmental activities distinction
(i.e., immunity was waived as to many other entit-
ies for activities that were clearly essential to the
core of government). This extension of immunity


had the effect of substituting the remaining*361
statutory negligence remedy for a common law
cause of action against both the entity and the al-
legedly negligent employee. See Frank v. State, 613
P.2d 517, 520 (Utah 1980). Tort victims under this
scheme received the right to recover from health
care entities up to a maximum of $100,000, regard-
less of the seriousness of their injuries. The victims'
burden of showing fault as a precondition to recov-
ery was not changed.FN9


FN9. By contrast, the fault requirement
was eliminated in Utah's Workers' Com-
pensation Act, Utah Code Ann. § 35-1-107
(1988), and the Utah No-Fault Automobile
Insurance Act, Utah Code Ann. §
31A-22-309 (1986).


If we were prepared to sustain the $100,000 recov-
ery limitation, we would be constrained to conclude
that this statutory provision fails the adequate sub-
stitution remedy portion of the test in Berry. In the
absence of any damages limitation, however, the
question would become a much closer one. The tort
victim under those circumstances, while losing the
right to recover from the government employee,
would retain the right to recover from the govern-
ment entity for the negligence of its employee.
There is no reason to believe that individual em-
ployees of health care entities are more able than
their employers to respond in damages or that the
entities themselves are likely to be judgment-proof.
It would seem to make no difference to the employ-
ee unless the total amount of recovery is affected
by the statute. For that reason, it appears to be only
to the extent that section 63-30-3 brings health care
entities (not engaged in essential governmental
activities) within the purview of the recovery limits
statutes that it is challenged by these plaintiffs. The
determinative question is therefore whether the re-
covery cap can be regarded as a reasonable, nonar-
bitrary limitation on the right to recover for tortious
injuries in a context where a common law right to
recovery has been restricted.


With a damage limit of $100,000, the legislature
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has determined that the cost of protecting the public
treasury shall be borne by those few persons most
seriously injured by the negligence of government
health care entities and their employees. Having
first expanded immunity and then waived it, the le-
gislature set out to accord the victims of govern-
mental tort-feasors the same status as victims of
private tort-feasors. With the recovery cap,
however, the legislature has in effect retracted the
waiver of immunity for the seriously injured. The
statute directly prohibits those who are injured from
recovering compensation for proven injuries solely
because those injuries have been inflicted by gov-
ernment health care providers.


Defendants essentially argue that government
health care entities cannot afford to pay for the seri-
ous injuries they cause and that the state may there-
fore choose to compensate fully those whose injur-
ies are minor but make what may be token pay-
ments to those with severe injuries. The circum-
stances of these plaintiffs are illustrative; it is un-
likely that the recovery limit amount would pay
more than a fraction of plaintiffs' actual medical ex-
penses, leaving nothing to offset the expenses of
lifetime care. Thus, the burden of this legislative at-
tempt to protect the state treasury falls exclusively
on those most in need of financial protection.


In a related analytic context, a substantial majority
of courts addressing damages limits in medical mal-
practice statutes have invalidated those limits, usu-
ally on equal protection grounds, but also occasion-
ally under a due process rubric. See, e.g., Coburn ex
rel. Coburn v. Agustin, 627 F.Supp. 983, 997
(D.Kan.1985); Waggoner v. Gibson, 647 F.Supp.
1102, 1107 (N.D.Tex.1986); Wright v. Central Du
Page Hosp. Ass'n, 63 Ill.2d 313, 329-30, 347
N.E.2d 736, 743 (1976); Kansas Malpractice Vic-
tims v. Bell, 243 Kan. 333, 757 P.2d 251 (1988);
Farley v. Engelken, 241 Kan. 663, 678, 740 P.2d
1058, 1068 (1987); Carson v. Maurer, 120 N.H.
925, 936, 424 A.2d 825, 838 (1980); Arneson v.
Olson, 270 N.W.2d 125, 136 (N.D.1978); Simon v.
St. Elizabeth Medical Center, 3 Ohio Op.3d 164,


166-167, 355 N.E.2d 903, 906-07 (Ohio Misc.1976)
(dictum); *362Baptist Hosp. of Southeast Texas,
Inc. v. Baber, 672 S.W.2d 296, 298 (Tex.1984); cf.
Smith v. Department of Insurance, 507 So.2d 1080
(Fla.1987); Jones v. State Bd. of Medicine, 97 Idaho
859, 876, 555 P.2d 399, 416,cert. denied, 431 U.S.
914, 97 S.Ct. 2173, 53 L.Ed.2d 223 (1976)
(remanding for factual determination on whether a
medical malpractice crisis actual existed); Lucas v.
United States, 757 S.W.2d 687 (Tex.1988); Hoem
v. State, 756 P.2d 780 (Wyo.1988). But see Johnson
v. St. Vincent Hosp., Inc., 273 Ind. 374, 400, 404
N.E.2d 585, 601 (1980) (upholding limitations
where there is a partial alternative remedy).


The kind of “crisis” intervention which motivated
the passage of medical malpractice damages limits
strongly resembles the “crisis rationale” relied upon
by the state in this case to justify limits on damages
in governmental immunity cases.FN10 The focus
on increasing insurance premiums and the argument
that governments (like some physicians) will be
“out of business” absent legislative intervention are
strikingly similar. It must always be borne in mind
that the legislature has here chosen both to expand
governmental immunity protection beyond its scope
at common law and to draw limits which affect
only a few victims after a blanket waiver of im-
munity for certain kinds of negligence. “A crisis,”
as political scientist Paul Starr has noted, “ ‘can be
a truly marvelous mechanism for the withdrawal or
suspension of established rights, and the acquisition
and legitimation of new privileges.’ ” Note, Cali-
fornia's Medical Injury Compensation Reform Act:
An Equal Protection Challenge, 52 So.Cal.L.Rev.
829, 935 n. 623 (1979) (quoting Bernzweig, for-
ward to T. Lombardi, Jr., Medical Malpractice In-
surance, 118-19 (1978)).


FN10. The following commentary de-
scribes what is meant by crisis rationale in
this context:


The medical malpractice crisis is neither
a unique nor an isolated phenomenon;
rather, it is one of the series of crisis-
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legislation sequences which threaten to
erode the established system of tort law.
The most contemporary of these crises
concerns municipal liability and the un-
insurability of municipal corporations.


As with the medical malpractice crisis,
those affected by the current dilemma in
municipal liability have identified the
tort system as the root of the problem. A
two-fold premise associated with these
crises is that the fault lies in the tort sys-
tem, and that limitations on the rights of
victims are necessary in order to allevi-
ate the problem. Without more, accept-
ance of this premise requires a leap of
faith because the means-end connection
is essentially unsupported. The premise
fails because it is neither guaranteed nor
likely that limiting the rights of victims
will produce the benefits envisioned by
the legislatures. Moreover, the premise
is based on the erroneous assumption
that the exercise of victims' rights is the
exclusive cause of the liability insurance
crisis.


....


Crisis legislation is neither a new nor a
necessarily undesirable feature of the
American legal and political process. In
fact, it may very well demonstrate legis-
lative ability to act quickly and decis-
ively in the face of serious social, eco-
nomic, or political problems. There are,
however, serious and legitimate concerns
over the use and the potential abuse of
such drastic measures.


Note, Target Defendants and Tort Law
Reform: A Perspective on Medical Mal-
practice and Municipal Liability,11
Vt.L.Rev. 535, at 537, 542 (footnotes
omitted); see also Nader, The Assault on
Injured Victims' Rights,64 Den.U.L.Rev.


625 (1988).


The harsh, unfair, and irrational impact of the doc-
trine of governmental immunity historically has led
courts, and then legislatures, to respond by making
governments more readily accountable for the costs
of governing:


Even where liability would not be an unwanted de-
terrence, the question remains of the extent to
which it is desirable to compensate out of public
funds those injured by what government does in the
public interest. The older view chose to sacrifice
the individual claim altogether, except within the
narrow confines of a taking of property in the con-
stitutional sense. But the whole trend of modern
thinking is toward compensating the victims of en-
terprise and distributing their losses. Even conser-
vatives would do this where the victim is innocent,
where his injury is of a kind already recognized in
private tort law, and where there is fault in conduct-
ing the enterprise. The device of government liabil-
ity offers machinery for both compensation and dis-
tribution; it should be used to compensate the vic-
tims of government at *363 least to the full extent
of the fault principle except in situations where
there are cogent reasons of extrinsic policy for
withholding compensation.... [W]here such claims
represent the kind of injury courts conventionally
recognize-especially physical injury ...-their mag-
nitude simply reflects the size of the injury which
large-scale and perhaps increasingly dangerous
activity by government may inflict on its citizens. It
would change the essential picture only when the li-
ability was so crushing that it reflected wholesale
destruction of the social wealth in a way that would
spell a breakdown for any system of liability.


James, Tort Liability of Governmental Units and
Their Officers,22 U.Chi.L.Rev. 610, 653-54 (1955)
(footnotes omitted).


Some commentators have gone so far as to argue
that “the naked existence of sovereign immunity
constitutes an equal protection violation by irration-
ally distinguishing between victims of private and
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sovereign negligence.” Murray & Murray, The Un-
constitutionality of Sovereign Immunity in Ohio-
Last Stand for the Illegitimate King,18
U.Tol.L.Rev. 77, 112 (1986).FN11 I do not advoc-
ate this extreme position. This Court, however,
ought not defer to legislative retention or expansion
of governmental immunity which unreasonably bur-
dens important constitutional rights. The recovery
limitation in the Utah Governmental Immunity Act
on all damages caused by government-owned
health care providers and their employees is such
an unreasonable burden. There is no factual show-
ing in the legislative history or the trial court that
the recovery limitation is reasonably necessary for
preservation of the public treasury. It is true, of
course, that there will be less cost to the state and
insurance will be more readily obtainable if the
state does not have to respond in damages in excess
of $100,000 for injuries caused by its health care
entities and employees or insure against those dam-
ages. However, before the state is permitted to con-
serve those monies at the expense of seriously in-
jured citizens, its citizens are entitled to a showing
in the courts that a measure so drastic and arbitrary
as a $100,000 cap on all damages is urgently and
overwhelmingly necessary.


FN11. Even this comment, however, ac-
knowledges the necessity for a “residuum”
of immunity “to satisfy the countervailing
interests of the separation of powers, de-
terrence of harm, and victim compensa-
tion” that is “composed of true policy de-
cisions, both necessary to govern and
without private counterparts.” Murray &
Murray, at 121.


We do not hold that the state may not preserve its
ability to govern by avoiding payments for cata-
strophic losses. If the actual solvency of a public
entity, such as the state, is threatened, the balance
obviously might shift in favor of the collective pub-
lic interest in the continuity of public services. Fur-
thermore, in view of the economic uncertainties in
question, it might be reasonable, we believe, for the


legislature to settle upon and justify an approximate
figure demonstrated to be large enough to com-
pensate a majority of injuries (minor and serious)
but not so large as to threaten or ensure insolvency
in response to one judgment or a major catastrophe.
Over twenty years ago, Professor Arvo Van Al-
styne, in his comprehensive essay Governmental
Tort Liability: A Decade of Change, 1966
Univ.Ill.L.Forum 919 (1966), anticipated the balan-
cing process that is necessary:


The fiscal approach assumes the validity of the
fears, often articulated by spokesmen for public en-
tities, that full tort responsibility entails the risk of
insolvency, or at least of intolerable tax burdens, in
the event that a major catastrophe becomes the
basis of liability. By providing a specific, albeit es-
sentially arbitrary, basis for fiscal planning and ac-
quisition of insurance coverage, dollar limits avoid
the risk of calamitously high judgments.


Unfortunately, the ideal of equal justice pays a high
price for this contemplated fiscal security; it seems
obvious that instances will arise in which the max-
imum damages allowable will bear no rational rela-
tionship to the actual damages sustained, and
equally deserving claimants will receive grossly
disproportionate*364 awards. Indeed, the necessar-
ily discriminatory consequences of statutory dam-
age limits, under which some individuals injured by
public employees will be treated less favorably than
others for purely fortuitous reasons, suggests pos-
sible constitutional difficulties.... Moreover, experi-
ence suggests and legislative developments in other
states confirm that adequate alternative ways for
resolving the catastrophe judgment problem are
readily available, that equal justice and fiscal stabil-
ity need not be antagonistic objectives. In any
event, the suggested rationale is in sharpest focus
with respect to small public entities of limited fiscal
resources; yet, paradoxically, in each of the states
which have adopted damage limits, the statutes do-
ing so are fully applicable to the very largest public
entities possessing the broadest fiscal capabilities
for risk distribution.
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Id. at 971-72 (footnotes omitted); see also Spader,
Immunity v. Liability and the Clash of Fundamental
Values: Ancient Mysteries Crying out for Under-
standing,6 Chi.[-]Kent L.Rev. 61 (1985).


In my view, section 63-30-3 and the recovery limits
statutes, operating in conjunction, are unconstitu-
tional. That view is concurred in by Justice Zim-
merman. Justice Stewart's concurring opinion, al-
though it agrees with this analysis of the interaction
of the two statutes, opts to strike down only the
damage cap provision, leaving section 63-30-3 in-
tact. I think it would be preferable to strike both
statutes, leaving the legislature free to restructure
the immunity statutes as it sees fit.


V. Tort Liability and Deterrence


The approach taken by the state in this case focuses
on victims' rights to compensation and the public
benefits to be acquired through limitations of those
rights. We have already indicated that the restric-
tions embodied in the $100,000 recovery cap are an
unjustified intrusion on constitutionally protected
substantive rights to compensation for negligently
inflicted injuries caused by health care providers
not performing essential governmental functions.
We also believe that the balance struck by the legis-
lature ignores the goal of deterrence:


The association of negligence with purely compens-
atory damages has prompted the erroneous impres-
sion that liability for negligence is intended solely
as a device for compensation. Its economic function
is different; it is to deter uneconomical accidents.
As it happens, the right amount of deterrence is
produced by compelling negligent injurers to make
good the victim's losses. Were they forced to pay
more (punitive damages), some economical acci-
dents might also be deterred; were they permitted to
pay less than compensation, some uneconomical
accidents would not be deterred. It is thus essential
that the defendant be made to pay damages and that
they be equal to the plaintiff's loss. But that the
damages are paid to the plaintiff is, from an eco-


nomic standpoint, a detail.


R. Posner, Economic Analysis of Law, § 6.12, at
143 (1972) (footnote omitted).


Although deterrence-related concerns have been
seen as problematic when applied against govern-
ment entities, they have traditionally been viewed
as central to influencing the behavior of medical
professionals.


Underlying public policy goals or perceptions de-
termine the balance between compensation and de-
terrence for any type of negligence liability. This
balance is a variable which differs, depending on
the particular activity or class of activity concerned.


....


Many courts and commentators have puzzled over
why such an anachronistic and unsupported concept
as governmental immunity was so difficult to dis-
solve. The answer (or part of the answer), perhaps
lies in what seems to be an identifiable, public
policy undercurrent which suggests that govern-
mental entities are less in need of deterrent incent-
ives than are other classes of tortfeasors. This is be-
cause, while health care providers and other private
sector actors operate in essentially an economic
marketplace, governmental*365 bodies operate in a
political marketplace. As such, adverse judgments
through the tort process serve a more direct and im-
portant deterrent role in private sector decision-mak-
ing than in the public sector.


....


If it can be accepted that governmental immunity
persisted because of a no need to deter policy, then
it is easier to understand why the obligation to com-
pensate, by itself, was so slow in causing a shift in
the balance between societal and individual in-
terests. On the other hand, there has long been a re-
cognized need for tort law deterrence among pro-
fessionals generally, and among health care pro-
viders specifically.
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Note, Target Defendants and Tort Law Reform,11
Vt.L.Rev. at 567-68 (footnotes omitted).


The problem with Utah's Governmental Immunity
Act is that it has created limited liability under the
screen of governmental immunity for activities
which were traditionally subject to the deterrent ef-
fects of tort liability. Furthermore, notwithstanding
the fact that it is a government-owned health care
facility, the University Hospital, in its patient care
programs, virtually operates in the private sector,
competing with other private, nonprofit entities, as
well as with for-profit hospitals. In the area of pa-
tient service, it is not in the business of establishing
government policy.FN12 For that reason, the com-
mon law exception existed to prevent governmental
immunity from barring medical malpractice actions
in Utah, and for that reason, the deterrence factor in
the balancing analysis this Court should apply
weighs in favor of liability, not limitation.


FN12. See Eikenberry, Governmental Tort
Litigation and the Balance of Power, 45
Pub.Admin.Rev. 742, 743 (1985)
(“Something is fundamentally wrong with
the idea that a tort action for damages is an
appropriate way of setting or establishing
governmental policy.”).


In this balance, the public interest in limiting vic-
tims' rights must be weighed against the individual
interest in compensation as well as the benefits ac-
cruing to a safer society through the general de-
terrence of harmful or negligent conduct. When the
full scope of consideration is given, the legitimacy
of various limitations on rights or remedies can
more accurately be measured.
Note, Target Defendants and Tort Reform,11
Vt.L.Rev. at 566.


VI. Recovery Limitation and Right to a Jury Trial


In International Harvester Credit Corp. v. Pioneer
Tractor and Implement, Inc., 626 P.2d 418 (Utah
1981), this Court held that the right of jury trial in


civil cases is guaranteed by article I, section 10 of
the Utah Constitution. An arbitrary limit on dam-
ages awarded by juries, in my view, seriously in-
fringes upon that right:


The jury historically has been an integral part of the
Anglo-American legal system. It would require the
clearest language to sustain the conclusion that
there was an intention to abolish an institution so
deeply rooted in our basic democratic traditions and
so important in the administration of justice, not
only as a buffer between the state and the sovereign
citizens of the state, but also as a means for render-
ing justice between citizens. We refuse to give a
strained meaning to the terms of our Constitution
which would result in dispensing with an institution
that has the sanction of the centuries.


International Harvester, 626 P.2d at 420.


A recent federal district court case, Boyd v. Bulala,
672 F.Supp. 915 (W.D.Va.1987), contains a similar
ruling as a matter of federal constitutional law in a
diversity action for medical malpractice. The
court's opinion summarized the history of the sev-
enth amendment and concluded: “This necessarily
foreshortened history of the seventh amendment
thus reveals that the right to a civil jury trial was in-
tended to serve as an important check upon the le-
gislature and the judiciary.” Id. at 919. The court
examined a Virginia statute containing recovery
caps in medical malpractice cases:


By limiting recovery in this way, the statute sub-
stantially diminishes the role of the jury in determ-
ining damages, at *366 least in cases such as this,
where the proven damages far exceed the amount of
the cap. Constitutional analysis must therefore fo-
cus on whether the seventh amendment guarantees
the determination of damages by a jury, bearing in
mind that the Supreme Court's admonition that
“[m]aintenance of the jury as a fact-finding body is
of such importance and occupies so firm a place in
our history and jurisprudence that any seeming cur-
tailment of the right to a jury trial should be scru-
tinized with the utmost care.”
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672 F.Supp. at 919-20 (emphasis added) (quoting
Dimick v. Schiedt, 293 U.S. 474, 486, 55 S.Ct. 296,
301, 79 L.Ed. 603 (1935); see also Kansas Mal-
practice Victims v. Bell, 243 Kan. 333, 757 P.2d
251, 258-60 (1988).


Noting that the treatment of additur and remittitur
under the seventh amendment “confirm[s] that the
determination of damages is part of the ‘substance
of the common law right of trial by jury’ ” (quoting
Colgrove v. Battin, 413 U.S. 149, 157, 93 S.Ct.
2448, 2453, 37 L.Ed.2d 522 (1973)), the Boyd court
further observed:


It is true that the Virginia General Assembly may
constitutionally abolish a cause of action, and the
attaching right to a jury trial.... It does not follow,
however, that the legislature may constrict the right
to a jury trial in the common-law actions which are
retained. To the contrary, the seventh amendment
commands that the right to trial by jury “shall be
preserved.” The legislature cannot, in the guise of
shaping and delineating the cause of action, dimin-
ish this right.


Likewise, the Commonwealth may not invoke the
purpose of the statute to justify invading the
province of the jury.... Though the legislature has
broad power to regulate matters affecting public
health and welfare, it may not infringe on a party's
right to trial by jury in a federal court.


Boyd, 672 F.Supp. at 921.


I believe that the Utah state constitutional right to
jury trial on the question of civil damages is abso-
lute. I also believe that the absurdly low amount
contained in the recovery limits statutes infringes
egregiously on that right. Under the due process
balancing analysis set forth in parts III and IV
above, I would not hold that any limitation in ac-
tions against the government was per se invalid be-
cause of the infringement of the right to jury trial.
However, in the case of a limitation which is on its
face unlikely to cover even the medical expenses of
plaintiffs, and in the absence of any evidence from


the state justifying such an arbitrary limitation, I
would strike the balance in favor of the constitu-
tional guarantee of jury trial rather than the statute.


VII. Conclusion


Only part of the foregoing analysis has been con-
curred in by Justices Zimmerman and Stewart, as
explained in their separate opinions. Accordingly,
the holding of the Court is limited to the following:
the recovery limits statutes are unconstitutional as
applied to University Hospital. The trial court's or-
der is reversed, and this case is remanded for fur-
ther proceedings consistent with this holding.
ZIMMERMAN, Justice (concurring in Part):
I join, in principle, parts III and IV of the opinion
of Justice Durham. I write to elaborate my view on
the due process issue. I express no opinion on the
other points discussed in her opinion.


In Berry, this Court firmly staked itself out as find-
ing substantive protections in article I, section 11's
guarantee to “every person” of a “remedy by due
course of law” for “an injury done to him [or her]
in his [or her] person, property or reputation.”
Today's decision is a logical successor to Berry. It
is true, as Justice Durham notes, that in Berry we
chose not to describe as “fundamental” article I,
section 11's guarantee. Maj. op. at 360; Berry ex
rel. Berry v. Beech Aircraft Corp., 717 P.2d 670,
677 (Utah 1985); Utah Const. art. I, § 11. However,
in declining to so characterize the guarantee of a
remedy of injuries,*367 I do not think we intended
to denigrate the importance of the rights protected
from legislative abridgment by article I, section 11.
Instead, we simply avoided being bound into the
analytical straitjacket that has been fashioned out of
the federal equal protection clause for
“fundamental” rights and the tempting parallel con-
struction of the Utah Constitution's uniform-oper-
ation-of-the-laws provision. U.S. Const. amend.
XIV, § 1; Utah Const. art. I, § 24; cf. Garfield, Pri-
vacy, Abortion, and Judicial Review: Haunted by
the Ghost of Lochner,61 Wash.L.Rev. 293, 345-46,
360 (1986) (reviewing the historical development


775 P.2d 348 Page 20
775 P.2d 348, 54 Ed. Law Rep. 669
(Cite as: 775 P.2d 348)


© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works.



http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=345&FindType=Y&ReferencePositionType=S&SerialNum=1987140163&ReferencePosition=919

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&ReferencePositionType=S&SerialNum=1935123917&ReferencePosition=301

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&ReferencePositionType=S&SerialNum=1935123917&ReferencePosition=301

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&ReferencePositionType=S&SerialNum=1935123917&ReferencePosition=301

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&ReferencePositionType=S&SerialNum=1988074987&ReferencePosition=258

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&ReferencePositionType=S&SerialNum=1988074987&ReferencePosition=258

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&ReferencePositionType=S&SerialNum=1988074987&ReferencePosition=258

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&ReferencePositionType=S&SerialNum=1988074987&ReferencePosition=258

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&ReferencePositionType=S&SerialNum=1973126428&ReferencePosition=2453

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&ReferencePositionType=S&SerialNum=1973126428&ReferencePosition=2453

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&ReferencePositionType=S&SerialNum=1973126428&ReferencePosition=2453

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=345&FindType=Y&ReferencePositionType=S&SerialNum=1987140163&ReferencePosition=921

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=345&FindType=Y&ReferencePositionType=S&SerialNum=1987140163&ReferencePosition=921

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000511&DocName=UTCNART1S11&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000511&DocName=UTCNART1S11&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000511&DocName=UTCNART1S11&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&ReferencePositionType=S&SerialNum=1986112259&ReferencePosition=677

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&ReferencePositionType=S&SerialNum=1986112259&ReferencePosition=677

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&ReferencePositionType=S&SerialNum=1986112259&ReferencePosition=677

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&ReferencePositionType=S&SerialNum=1986112259&ReferencePosition=677

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000511&DocName=UTCNART1S11&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000511&DocName=UTCNART1S11&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=USCOAMENDXIVS1&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=USCOAMENDXIVS1&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000511&DocName=UTCNART1S24&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1281&FindType=Y&ReferencePositionType=S&SerialNum=0101495337&ReferencePosition=345

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1281&FindType=Y&ReferencePositionType=S&SerialNum=0101495337&ReferencePosition=345





of rigid forms of analysis dependent on the classi-
fication of rights as either fundamental or not fun-
damental); Note, Lack of Statewide Equality in
Court Delays Held Not a Denial of Equal Protec-
tion,1967 Utah L.Rev. 566 (advocating use of the
“fundamental rights” straitjacket as a means to find
an equal protection violation in a lack of statewide
uniformity in court delay). In fact, I see little reason
why the analytical framework used to test the con-
stitutionality of legislation under article I, section
24 must ape the rigid two- (or three-) level analysis
of the federal equal protection cases. See, e.g.,
Mountain Fuel Supply Co. v. Salt Lake City Corp.,
752 P.2d 884, 888-90 (Utah 1988). On this point,
Justice Stewart and I appear to be in agreement. But
there is no reason to consider that issue in great de-
tail today because this case is properly analyzed un-
der the due process balancing approach that Berry
indicated is applicable when considering article I,
section 11 questions.FN1


FN1. I cannot agree with the Chief Justice
that due process-type balancing analysis is
inappropriate here. Plaintiffs have certainly
raised the article I, section 11 issue in this
case by arguing that the legislation in-
fringes rights protected by that provision.
While plaintiffs may have phrased some
portions of this argument in terms of equal
protection concepts, we are certainly not
limited to so analyzing the issue. Berry
teaches that it is precisely due process con-
cepts, rather than those of equal protection,
that are involved when rights protected by
article I, section 11 are claimed to have
been abridged. 717 P.2d at 675-81. There-
fore, it is appropriate for us to use due pro-
cess analytical methods when treating such
claims, whatever approach the parties may
have taken to the issues.


Justice Stewart is at pains to renounce
any suggestion of “substantive due pro-
cess,” apparently seeing in a balancing
approach the spectre of a discredited era


in Supreme Court jurisprudence. This
concern is unjustified. See, e.g., Gar-
field, Privacy, Abortion, and Judicial
Review: Haunted by the Ghost of Loch-
ner,61 Wash.L.Rev. 293 (1986); Note,
State Economic Substantive Due Pro-
cess: A Proposed Approach,88 Yale L.J.
1487 (1979). If there is any doubt that
equal protection concepts can be and are
used to produce the same results on es-
sentially the same grounds as a more
straight-forward due process analysis,
those doubts should be dispelled by
comparing Justice Stewart's separate
opinion with mine.


The present case has given me a better appreciation
of the wisdom of including article I, section 11's
guarantee in Utah's basic charter. The constitution's
drafters understood that the normal political pro-
cesses would not always protect the common law
rights of all citizens to obtain remedies for injuries.
See Berry, 717 P.2d at 676; cf. Developments in the
Law: The Interpretation of State Constitutional
Rights,95 Harv.L.Rev. 1324, 1498-1502 (1982)
(protection of majority from politically powerful
minorities as an approach to state constitutional in-
terpretation); Note, State Economic Substantive
Due Process: A Proposed Approach,88 Yale L.J.
1487, 1498 (1979) (perfunctory judicial review is
inadequate to protect against special interest legis-
lation). At any one time, only a small percentage of
the citizenry will have recently been harmed and
therefore will need to obtain a remedy from the
members of any particular defendant class. The vast
majority of the populace will have no interest in op-
posing legislative efforts to protect such a defend-
ant class because the majority will not readily
identify with those few persons unlucky enough to
have been harmed. And those few persons directly
affected will, in all likelihood, lack the political
power to prevent the passage of legislation that, in
essence, requires every member of the citizenry
who is injured by members of the defendant class to
bear some or all of the cost of those injuries.
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Admittedly, the interests of a majority of the popu-
lace are commonly overridden in the legislative
process, and, indeed, such *368 overriding may be
essential to the responsible operation of a represent-
ative deliberative body. However, the very act of
drafting a constitution such as ours, which does not
bestow unlimited power on the legislature and
which does reserve certain rights to the people,
constitutes a recognition that there must be some
limits on the legislature, that some interests of the
people deserve special protection in the maelstrom
of interest group politics that is the legislative pro-
cess. Among the interests to which the Utah Consti-
tution's drafters assigned a degree of sanctity are
those mentioned in article I, section 11.


To accord these rights the respect the drafters inten-
ded requires that we approach challenges to legisla-
tion alleged to infringe article I, section 11 differ-
ently than we otherwise view claims of unconstitu-
tionality that are directed at ordinary economic le-
gislation. Because the interests at stake are specific-
ally protected by the constitution, the presumption
of validity that normally attaches to legislative ac-
tion must be reversed once it is shown that the en-
actment under scrutiny does, in fact, infringe upon
the interests enumerated in article I, section 11. The
burden then is upon the proponents of the legisla-
tion's validity to demonstrate that its restrictions on
those rights are carefully drawn and supported by
weighty considerations. Cf. Note, supra, 88 Yale
L.J. at 1501-10 (proposing a method of review re-
quiring the legislation's proponent to articulate the
ends served by legislation and to bear the burden of
proof of the nexus between means and ends). And
in weighing the proffers of the legislation's defend-
ers, we should not use as our analytical model the
permissive and perfunctory standard of reasonable
relation advocated by the appellees and the dissent-
ers. Instead, we should give the legislation and its
justifications careful scrutiny to assure that redress
of legally cognizable injuries is not unreasonably
impaired. Cf., e.g., United States v. Carolene
Products Co., 304 U.S. 144, 152 n. 4, 58 S.Ct. 778,
783 n. 4, 82 L.Ed. 1234 (1938) (while adopting a


perfunctory standard of review under the federal
due process clause for economic regulation in gen-
eral, the Court explained that legislation impairing
rights specifically protected by the federal constitu-
tion would require more careful review); Pfost v.
State, 219 Mont. 206, 217-20, 713 P.2d 495, 502-03
(1985) (open courts provision makes the right to
seek tort remedies a “fundamental interest” for pur-
poses of equal protection analysis); Ernest v. Faler,
237 Kan. 125, 132, 697 P.2d 870, 875 (1985)
(“[T]he right of a person injured by the tortious act
of another to a remedy for his injuries is one of the
basic constitutional rights.”); see also Estabrook v.
American Hoist & Derrick, Inc., 127 N.H. 162,
171, 498 A.2d 741, 746 (1985), overruled in part
on other grounds, Young v. Prevue Products, Inc.,
130 N.H. 84, 88, 534 A.2d 714, 717 (1987).


I do not suggest that we should strike down any
such legislation if a less restrictive alternative is
conceivable, as might be required by a
“fundamental rights” equal protection analysis.
Rather, I agree with the approach taken in Berry of
weighing the particular infringement on the article
I, section 11 interests at issue against the justifica-
tions offered for the restriction. Berry, 717 P.2d at
680, 683. This balancing process may not be as ap-
parently neat and precise as the rigid equal protec-
tion classification tests that have developed under
the federal constitution, but it is an approach better
calculated to recognize the realities that a legis-
lature must face in attempting to deal with per-
ceived social and economic problems.


Returning to the present case, there can be no ques-
tion that the legislation at issue, which severely re-
stricts the right of every citizen to recover even ac-
tual out-of-pocket losses, both from a narrow cat-
egory of health care providers who are the actual
malefactors and from their governmental employer,
substantially infringes upon those interests specific-
ally protected by article I, section 11. See Berry,
717 P.2d at 676 & n. 3. For that reason, the burden
of demonstrating the constitutionality of the statute
shifts to its proponents. The supporters of the legis-
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lation have not carried their burden. The justifica-
tions advanced for the legislature's having abridged
the *369 important right of citizens to recover even
out-of-pocket losses occasioned by injuries to their
persons in a narrow category of circumstances for
the benefit of a narrow category of defendants are
extraordinarily weak. In fact, at oral argument both
the attorney general and the lawyer for the hospital
and physicians involved admitted that they had no
empirical evidence that damage awards in Utah
have threatened the stability of any unit of govern-
ment and that the concerns that led to the legisla-
tion were based on anecdotal evidence. Cf. Pfost,
713 P.2d at 503-05 (rejecting the Montana legis-
lature's attempt to justify with speculative findings
a cap on the tort liability of government entities).


In joining, in principle, parts III and IV of Justice
Durham's opinion, I wish to avoid any implication
her opinion may contain that flat caps on damages
lacking any differentiation between actual and gen-
eral or punitive damages may be constitutional. In
my view, when the people are deprived of a right to
recover actual out-of-pocket expenditures that have
been or will be incurred because of the tortious
conduct of another, the infringement upon the right
to recover for harm to the person is far more severe
and requires far more justification than when gener-
al damages for pain and suffering or punitive dam-
ages are restricted.
STEWART, Justice (Separate Opinion):
Plaintiffs raise only two issues, and both arise un-
der the equal protection provisions of the United
States and Utah constitutions. Those issues are:


1. Does the Legislature's abrogation of the common
law right of action for negligence against employ-
ees of a governmentally owned health care facility
violate constitutional provisions guaranteeing equal
protection under the law?


2. Does the damage limitation provision of the Utah
Governmental Immunity Act, when applied to a
governmentally owned health care facility, violate
the equal protection provisions of the Utah or
United States Constitution?


In my view, Article I, section 24 of the Utah Con-
stitution, the Utah equal protection provision, is
dispositive because, unlike federal equal protection
law, Utah law allows greater protection to individu-
als in cases of this type. Malan v. Lewis, 693 P.2d
661 (Utah 1984).


I agree with Justice Durham that the damages limit-
ation is unconstitutional, but only as applied to the
University Hospital. However, I do not agree with
her legal analysis. First, I see no reason whatsoever
to rely on a due process analysis, since it has not
been raised. Furthermore, contrary to her view,
there are real and important differences between
equal protection and the Utah open courts clause
analyses, and they are different from a due process
analysis. See Berry ex rel. v. Beech Aircraft Corp.,
717 P.2d 670 (Utah 1985). Telescoping the due pro-
cess, equal protection, and open courts analyses, as
Justices Durham and Zimmerman do, blurs import-
ant analytical concepts intended to give different
substance and effect to each constitutional provi-
sion and to the policies each is designed to serve.
Justice Zimmerman fails to recognize that it is es-
sentially equality before the law that equal protec-
tion principles further, and not the rationality of le-
gislative ends and means as such.


Beyond all that, I believe that application of a sub-
stantive due process analysis is inappropriate. The
era of federal substantive due process essentially
ended shortly after Nebbia v. New York, 291 U.S.
502, 54 S.Ct. 505, 78 L.Ed. 940 (1934). That era
stands as the high water mark of an ill-fated and, I
believe, illegitimate exercise of judicial power in
the realm of legislative power. I strongly oppose
any effort to put this Court on that track for a vari-
ety of reasons, including my view of separation of
powers. Although substantive due process has not
been wholly abandoned in some states, including
Utah, it has by and large only been employed in
cases of extreme arbitrariness, and this is not such a
case.


Finally, I essentially agree with Chief Justice Hall's
opinion as far as federal law is concerned.
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However, I believe he decides the damages limita-
tion provision in a *370 manner contrary to the ana-
lytical framework adopted in Malan v. Lewis, 693
P.2d 661 (Utah 1984). For example, to presume the
constitutionality of a statute when the statute de-
prives one of a right established by Article I, sec-
tion 11 of the state constitution is to fail to give any
greater weight to a constitutional right than to a
nonconstitutional interest, such as a general social
or economic interest. Furthermore, it is plain that
Malan applies a higher standard of review than the
minimal standard that the Chief Justice applies.


In sum, I conclude that the damage limitation in
Utah Code Ann. § 63-30-34 FN1 on tort recovery
as applied to the University Hospital is unconstitu-
tional. However, the ban on suits against govern-
ment employees in their individual capacities is, in
my view, constitutional. I reach these conclusions
on the basis of Article I, section 24 of the Utah
Constitution, the Utah equal protection provision.


FN1. At the time this lawsuit arose, Utah
Code Ann. § 63-30-29 (1978) imposed a
$100,000 limitation on the amount recov-
erable from a governmental entity. Section
63-30-34, in effect at that time, required a
trial court to reduce a judgment against a
governmental entity in excess of the limit-
ation to the amount of the limitation or the
policy limit of insurance secured by the en-
tity, whichever was greater. These provi-
sions were repealed in 1983 and replaced
by the current provision set forth in foot-
note 2, infra. For convenience, I refer only
to § 63-30-34 throughout this opinion. My
analysis, in any event, is the same under
either the current statute or its predecessor.


I. THE FACTS


Crelia Condemarin, plaintiff and appellant, entered
Cottonwood Hospital during the early morning
hours of May 19, 1982, after several hours of labor.
Indications of a potential high-risk delivery, includ-


ing a previous caesarean delivery, premature mem-
brane rupture, and suspected prematurity, led her
treating physician at Cottonwood to quickly trans-
fer her to the University Hospital in Salt Lake City,
where she was admitted at 5:45 a.m. by the resident
on duty in the obstetrical unit, Dr. Gayle Carter.
Condemarin, who spoke no English, was intermit-
tently monitored for the next couple of hours by the
hospital's medical staff. At 7:00 a.m., Carter went
off duty. At 8:05 a.m., Condemarin was prepared
for an emergency caesarean section because fetal
monitors indicated that the baby was being de-
prived of oxygen. Some minutes later, plaintiff Le-
onel Condemarin was born.


Attending physicians concluded that he had
suffered fetal distress and was severely asphyxiated
at birth. The asphyxia resulted in neurological dam-
age including impairments of hearing and sight,
seizure disorder, and spasticity. Leonel's current
physician concluded that the child will have a nor-
mal life span as a severely retarded and handi-
capped individual. The physician further concluded
that Leonel's physical and mental defects are re-
lated to the asphyxia at birth.


Plaintiffs initiated this action, alleging negligent
treatment by the medical staff at the University
Hospital. Each individual defendant was an em-
ployee of the University Hospital or the University
of Utah. The action against Dr. R.M. Larkin, the at-
tending physician in obstetrics at the time, has been
dismissed. Plaintiffs moved for summary judgment
in the trial court seeking to have portions of the
Utah Governmental Immunity Act declared uncon-
stitutional. The motion was denied by the trial
judge, and this Court granted a petition for an inter-
locutory appeal.


II. LIMITATION OF DAMAGES


The first issue I address is the constitutionality of
the limitation on damages that may be awarded
against a governmentally owned hospital for which
immunity has been waived.FN2 Sovereign im-


775 P.2d 348 Page 24
775 P.2d 348, 54 Ed. Law Rep. 669
(Cite as: 775 P.2d 348)


© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works.



http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1985100244

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1985100244

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1985100244

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000511&DocName=UTCNART1S11&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000511&DocName=UTCNART1S11&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000511&DocName=UTSTS63-30-34&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000511&DocName=UTCNART1S24&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000511&DocName=UTCNART1S24&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000511&DocName=UTSTS63-30-29&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000511&DocName=UTSTS63-30-29&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000511&DocName=UTSTS63-30-34&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000511&DocName=UTSTS63-30-34&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000511&DocName=UTSTS63-30-34&FindType=L





munity, the *371 principle that the state cannot be
sued in its own courts without its consent, was a
well-settled principle of American common law
when Utah became a state. Madsen v. Borthick, 658
P.2d 627, 629 (Utah 1983). In 1966, Utah enacted
the Utah Governmental Immunity Act, § 63-30-1 to
-38, which was intended to limit the harsh results
produced by sovereign immunity, a doctrine that
has continued to exist despite strong criticism. The
central concept of the doctrine is that immunity
should exist for governmental activities that are in-
tegral to the governing process so that they will not
be jeopardized.


FN2. Utah Code Ann. § 63-30-34
(Supp.1988) provides:


(1) Except as provided in Subsection (3),
if a judgment for damages for personal
injury against a governmental entity, or
an employee whom a governmental en-
tity has a duty to indemnify, exceeds
$250,000 for one person in any one oc-
currence, or $500,000 for two or more
persons in any one occurrence, the court
shall reduce the judgment to that
amount, regardless of whether or not the
function giving rise to the injury is char-
acterized as governmental.


(2) Except as provided in Subsection (3),
if a judgment for property damage
against a governmental entity, or an em-
ployee whom a governmental entity has
a duty to indemnify, exceeds $100,000
in any one occurrence, the court shall re-
duce the judgment to that amount, re-
gardless of whether or not the function
giving rise to the damage is character-
ized as governmental.


(3) The damage limits established in this
section do not apply to damages awarded
as compensation when a governmental
entity has taken or damaged private
property without just compensation.


In Greenhalgh v. Payson City, 530 P.2d 799 (Utah
1975), this Court held that municipal ownership,
maintenance, and operation of a hospital was a pro-
prietary activity, and not a “governmental function”
under § 63-30-3 of the Governmental Immunity Act
as it then read, and that the city was not immune
from liability for negligent injury.FN3 The Court
stated:


FN3. At the time of the decision in Green-
halgh, § 63-30-3 read:


Except as may be otherwise provided in
this act, all governmental entities shall
be immune from suit for any injury
which may result from the activities of
said entities wherein said entity is en-
gaged in the exercise and discharge of a
governmental function.


A primary [factor to be considered] is whether the
activity is something which is done for the general
public good and which is generally regarded as a
public responsibility. Coupled with this, other mat-
ters considered are whether there is any special pe-
cuniary benefit to the City; and also, whether it is
of such a nature as to be in competition with free
enterprise.
530 P.2d at 801 (footnote omitted). The Court fo-
cused on the fact that since the hospital competed
with others, its operation was a proprietary func-
tion. Subsequently, the Legislature amended §
63-30-3 specifically to exempt from liability gov-
ernmentally owned hospitals, nursing homes, and
other such health care facilities.FN4


FN4. Section 63-30-3 currently reads in
part:


Except as may be otherwise provided in
this chapter, all governmental entities
are immune from suit for any injury
which results from the exercise of a gov-
ernmental function, governmentally-
owned hospital, nursing home, or other
governmental health care facility, and
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from an approved medical, nursing, or
other professional health care clinical
training program conducted in either
public or private facilities.


In 1980, this Court decided Standiford v. Salt Lake
City Corp., 605 P.2d 1230 (Utah 1980), which
provided a new analysis for deciding when govern-
mental immunity should be applied to a govern-
mental activity. The Court observed that the propri-
etary-governmental distinction is “ ‘one of the most
unsatisfactory known to the law.’ ” Id. at 1233
(quoting Davis, Administrative Law, Ch. 9, “Tort
Liability of Governments and of Officers,” at 179).
The Court concluded that reliance on the propriet-
ary-governmental function distinction diverted the
courts from the central concern-“namely, whether a
governmental entity, like individuals and private
entities, should be liable for an injury inflicted by
it” as a matter of policy. Id. at 1234.


Standiford formulated the following test for de-
termining whether governmental immunity applies:
“whether the activity under consideration is of such
a unique nature that it can only be performed by a
governmental agency or that it is essential to the
core of governmental activity.” Id. at 1236-37. By
restricting somewhat the scope of governmental im-
munity, the test implemented the legislative intent
to allow “more innocent victims injured by tortious
conduct on the part of public entities access to the
courts for redress.” Id. at 1237. Beyond that, the
test articulates the core *372 value protected by
governmental immunity-providing protection to the
public treasury and tax revenues against over-
whelming losses so that the essential functions of
government will not be imperiled. The test also
identifies where the constitutional right of a person
to have a remedy for personal injury begins under
Article I, section 11 of the Utah Constitution as
against a governmental agency, and where the gov-
ernmental right to immunity from such lawsuits
stops.


The operation of the University Hospital is not a
governmental function in the constitutional sense,


although governmental operation of some com-
munity hospitals might, in my view, be a govern-
mental function. There are a number of hospitals in
the Salt Lake area, some of which are tertiary care
hospitals, that compete with the University Hospit-
al. The activities such hospitals perform need not
be, and are not, performed only by a governmental
agency; that is true even though the hospital is a
teaching hospital. Privately owned hospitals also
perform teaching functions.


Frank v. State, 613 P.2d 517 (Utah 1980), does not
require a different conclusion. It held that the Uni-
versity Hospital performed a governmental function
for purposes of determining applicability of the Im-
munity Act. The Court reached that conclusion by
looking to the amendment to § 63-30-3 for guid-
ance in resolving the immunity question, rather
than applying the Standiford test. It must be noted,
however, that the amendment does not declare that
governmentally owned hospitals are governmental
functions; rather, the amendment, using precise lan-
guage, only declares governmentally owned health
facilities to be immune from suit “except as other-
wise provided” by the Immunity Act. Thus, the Le-
gislature did not declare governmentally owned
health facilities to be engaged in governmental
functions,FN5 and this Court's statement that the
hospital was engaged in a governmental function
mischaracterized the language of the statute. In any
event, the statute cannot resolve a constitutional is-
sue.


FN5. See note 4 supra.


Thus, the issue that emerges is whether the Legis-
lature ran afoul of Article I, section 24 of the De-
claration of Rights of the Utah Constitution by lim-
iting the liability of an institution owned by govern-
ment which performs nongovernmental activities.
Article I, section 24 states, “All laws of a general
nature shall have uniform operation.” It extends to
every person the right to enjoy the equal protection
of the law. The purpose of that provision, as ex-
plained in Malan v. Lewis, 693 P.2d at 669, is to as-
sure that “persons similarly situated should be
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treated similarly, and persons in different circum-
stances should not be treated as if their circum-
stances were the same.” “When persons are simil-
arly situated, it is unconstitutional to single out one
person or group of persons from among a larger
class on the basis of a tenuous justification that has
little or no merit.” Id. at 671.


The first step in applying Article I, section 24 is to
determine the appropriate standard of review for
evaluating the lawfulness of the discriminatory
classifications. Not all such classifications are un-
constitutional. In Malan, we did not apply the
three-tier test applied under federal equal protection
law, but we did indicate that the strictness of our
approach would vary with the nature of the right or
interest discriminated against. 693 P.2d at 674 n.
17. The right involved here is the right to a full
remedy for a personal injury, a right protected by
Article I, section 11 of the Utah Constitution, which
provides:


All courts shall be open, and every person, for an
injury done to him in his person, property or reputa-
tion, shall have remedy by due course of law, which
shall be administered without denial or unnecessary
delay....


The term “remedy,” as used in the open courts
clause, means the full, fair, and complete remedy
provided by the common law. See Smith v. Depart-
ment of Ins., 507 So.2d 1080 (Fla.1987); Wright v.
Central Du Page Hospital Assoc., 63 Ill.2d 313,
347 N.E.2d 736 (1976); *373Kansas Malpractice
Victims Coalition v. Bell, 243 Kan. 333, 757 P.2d
251 (1988). Cf. Kenyon v. Hammer, 142 Ariz. 69,
688 P.2d 961 (1984) (en banc). See generally Berry
ex rel. v. Beech Aircraft Corp., 717 P.2d 670 (Utah
1985). Whether or not the right involved here is
thought to be “fundamental,” as the term is used
under the Fourteenth Amendment, it is certainly an
important right that ought not to be discriminatorily
abrogated or diminished unless there is a strong
countervailing public interest. See Smith, 507 So.2d
at 1089.


Notwithstanding the importance of the right, I
would not, and Malan did not, invoke the federal
strict scrutiny standard. See Zablocki v. Redhail,
434 U.S. 374, 98 S.Ct. 673, 54 L.Ed.2d 618 (1978);
Shapiro v. Thompson, 394 U.S. 618, 89 S.Ct. 1322,
22 L.Ed.2d 600 (1969). While the least restrictive
alternative test employed by the strict scrutiny
standard focuses on a valid consideration in determ-
ining the constitutionality of a discriminatory stat-
ute, strict application of that test in cases such as
this would hobble legislative power in an unreason-
able fashion in an area where strong competing in-
terests have to be accommodated by legislative
policy making.


On the other hand, the Court in Malan also made
clear that the great latitude allowed the Legislature
in making classifications under the minimal scru-
tiny standard is not appropriate when a constitu-
tional right is discriminated against. 693 P.2d at
671. Nor should the Court indulge highly speculat-
ive hypotheses as to a statute's purpose in applying
the presumption of constitutionality. See id. See
also Allied Stores v. Bowers, 358 U.S. 522, 79 S.Ct.
437, 3 L.Ed.2d 480 (1959); Williamson v. Lee Op-
tical Co., 348 U.S. 483, 75 S.Ct. 461, 99 L.Ed. 563
(1955); Baker v. Matheson, 607 P.2d 233 (Utah
1979).


The appropriate standard, in my view, has more
bite than the minimum scrutiny standard but does
not purport to require the Legislature to find the
least restrictive manner of furthering its purpose.
But neither does it allow, on the other hand, such
wide latitude as to virtually abandon judicial re-
view. The statutory classifications must be reason-
able, Malan, 693 P.2d at 672, and the statute that
creates the classification must in fact reasonably
and substantially further the legislative purpose.
See id. at 673. The determination of reasonableness
must take into account the extent to which the con-
stitutional right-in this case the right to sue for a
full recovery under Article I, section 11-is dimin-
ished and the extent to which the burden imposed
actually furthers the legislative goals, as well as the
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importance of those goals.


The cap on liability imposed by § 63-30-34 creates
at least two classes of hospital patients. One class
consists of patients negligently injured at a govern-
mentally owned hospital who are entitled to limited
recovery, and another class is composed of patients
negligently injured at a private institution who are
entitled to full recovery. The critical issue is wheth-
er denying the constitutional right to some and not
to others actually and substantially protects the
public treasury from unreasonable depletion.
Clearly, it is not the purpose of the Governmental
Immunity Act to prohibit all public expenditures for
governmental tort liability, and in fact, the Act does
not do so. Moreover, there is no basis for conclud-
ing that according patients at the University Hospit-
al a full remedy for tort liability will threaten the
financial stability of government or of the hospital,
or even result in an undue drain on resources.
While there will be some additional expenditures
incurred by the hospital's liability for full damages,
there is no reason to believe that that cost cannot be
covered as present liabilities.


The University Hospital is a teaching hospital asso-
ciated with the University of Utah School of Medi-
cine and it is essentially supported by non-state
funds. The affidavit of Dale Gunnell, the associate
administrator of the hospital, filed with the Attor-
ney General's memorandum in opposition to
plaintiffs' motion for partial summary judgment,
discloses that of a total operating budget of
$80,000,000 (apparently for the year 1984), only
3.5 percent of the hospital's operating budget came
from legislative appropriations. The legislation
*374 which authorized construction of the Uni-
versity of Utah Medical Center provided only $1.5
million of the cost of construction, while $4 million
came from “private subscriptions and contribu-
tions.” SeeUtah Code Ann. § 53-31-46 (1981). The
affidavit states: “This level of funding is exception-
ally low for a University-based teaching hospital,
and the hospital is, practically, self-supporting.” Al-
though it is true that students at the University of


Utah School of Medicine receive some of their
training at the University Hospital, they also re-
ceive training at other private hospitals. The Uni-
versity Hospital competes directly with other hos-
pitals that are not subject to a limitation on tort re-
covery and therefore must stand the expense, either
through insurance or otherwise, of full legal liabil-
ity for damages negligently caused to patients. The
patient pays for hospital services rendered in each
instance; the burden of unrecompensable injuries is
the same to both types of patient; and in this case
the financial burden to the University Hospital and
the financial burden to the private hospital for neg-
ligent actions is the same.


There is no reason to conclude that the University
Hospital would have any more difficulty in assum-
ing those costs than the other major hospitals in
Salt Lake City and its environs. Perhaps those costs
will ultimately be passed on to the patients patron-
izing the hospital and their insurance companies, as
occurs with other hospitals. Neither the hospital nor
the Attorney General in this case even begins to
demonstrate that requiring the hospital to shoulder
the full cost of liability will have a substantial ef-
fect on the state's treasury. There is no evidence
that in Utah personal injury judgments are unduly
large or that they have increased greatly in their
number. Indeed, since the government bears only a
fraction of the total cost of the operation of the en-
tity, it is clear that the vast bulk of the activity is
self-financed by fees and charges.


In sum, the damage limitation, which operates only
on those most seriously and severely injured, is an
intrusion on a constitutional right that is not justi-
fied by whatever marginal enhancement of the le-
gislative purpose flows from the statute. See Malan,
693 P.2d at 673. That conclusion is supported by a
number of cases from other jurisdictions. See
Coburn v. Agustin, 627 F.Supp. 983, 991-96
(D.Kan.1985); Jones v. State Bd. of Medicine, 97
Idaho 859, 871, 555 P.2d 399, 411 (1976), cert.
denied, 431 U.S. 914, 97 S.Ct. 2173, 53 L.Ed.2d
223 (1977); Farley v. Engelken, 241 Kan. 663, 672,
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740 P.2d 1058, 1064-65 (1987); Sibley v. Board of
Supervisors of La. State Univ., 477 So.2d 1094,
1107-09 (La.1985); Carson v. Maurer, 120 N.H.
925, 932, 424 A.2d 825, 830 (1980); Arneson v.
Olson, 270 N.W.2d 125, 135-36 (N.D.1978).


For the foregoing reasons, I conclude that §
63-30-34 is unconstitutional as it applies to the Uni-
versity Hospital because it violates Article I, sec-
tion 24 of the Utah Constitution. Whether that sec-
tion may be constitutional as applied to municipal
hospitals and other health care facilities is a ques-
tion I leave for another day.


III. SUITS AGAINST EMPLOYEES


Plaintiffs also complain that they are deprived of
their right to sue University Hospital employees, in-
cluding doctors and nurses, under the Utah open
courts provision. See Berry ex rel. v. Beech Aircraft
Corp., 717 P.2d 670 (Utah 1985). The argument
here is that at common law plaintiffs could sue the
hospital employees in their individual capacities,
but they are prevented from doing that under the
amendments to the Immunity Act. Plaintiffs also ar-
gue that the deprivation constitutes a denial of
equal protection of the laws.


At the outset, it should be noted that although
plaintiffs have been deprived of a remedy against
the doctors and nurses individually, they do have a
full remedy against the hospital. In Berry, we stated
that Article I, section 11 was not violated if “the
law provides an injured person an effective and
reasonable alternative remedy....” 717 P.2d at 680.
In Payne v. Myers, 743 P.2d 186 (Utah 1987), this
Court held that the amendment to § 63-30-4 did not
violate Article I, section 11 because of *375 the
remedy the plaintiffs had against the hospital.


That conclusion means that the discriminatory as-
pect of § 63-30-4 does not deny a constitutional
right under Article I, section 11 and, therefore, the
standard of review under the equal protection ana-
lysis is less stringent than the standard applied to


the cap on damages. The validity of the discrimina-
tion made by § 63-30-4 turns on whether the classi-
fication is arbitrary in light of the presumed pur-
poses of the statute. Since the hospital is primarily
a teaching hospital, it is, in my view, reasonable to
shift liability from the employees of the institution
so as to protect them and, in effect, require the in-
stitution to assume the full liability, where it almost
invariably ends up anyway. In my view, therefore,
§ 63-30-4 is not unconstitutional.


HALL, Chief Justice (dissenting):
I do not join the Court in departing from the tradi-
tional rational basis standard of review in assessing
the constitutionality of the Utah Governmental Im-
munity Act.


The issues presented which are dispositive of this
appeal are (1) whether the equal protection guaran-
tees of the Utah and United States Constitutions are
violated by provisions of the Utah Governmental
Immunity Act which place a limitation upon the
amount that can be recovered from a governmental
entity; and (2) whether the equal protection guaran-
tees of the Utah and United States Constitutions are
violated by provisions of the Utah Governmental
Immunity Act which restrict individual suits against
governmental employees.


Relevant sections of the Utah Governmental Im-
munity Act provide:


Section 63-30-3. Immunity of governmental entities
from suit.-Except as may be otherwise provided in
this act, all governmental entities are immune from
suit for any injury which results from the exercise
of a governmental function, governmentally-owned
hospital, nursing home, or other governmental
health care facility, and from an approved medical,
nursing, or other professional health care clinical
training program conducted in either public or
private facilities.


Section 63-30-4.... Limitations on personal liabil-
ity....


775 P.2d 348 Page 29
775 P.2d 348, 54 Ed. Law Rep. 669
(Cite as: 775 P.2d 348)


© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works.



http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&ReferencePositionType=S&SerialNum=1987092631&ReferencePosition=1064

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=735&FindType=Y&ReferencePositionType=S&SerialNum=1985147772&ReferencePosition=1107

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=735&FindType=Y&ReferencePositionType=S&SerialNum=1985147772&ReferencePosition=1107

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=735&FindType=Y&ReferencePositionType=S&SerialNum=1985147772&ReferencePosition=1107

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=735&FindType=Y&ReferencePositionType=S&SerialNum=1985147772&ReferencePosition=1107

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1981103064&ReferencePosition=830

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1981103064&ReferencePosition=830

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1981103064&ReferencePosition=830

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=595&FindType=Y&ReferencePositionType=S&SerialNum=1978128506&ReferencePosition=135

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=595&FindType=Y&ReferencePositionType=S&SerialNum=1978128506&ReferencePosition=135

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=595&FindType=Y&ReferencePositionType=S&SerialNum=1978128506&ReferencePosition=135

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000511&DocName=UTSTS63-30-34&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000511&DocName=UTSTS63-30-34&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000511&DocName=UTCNART1S24&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000511&DocName=UTCNART1S24&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1986112259

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1986112259

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1986112259

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000511&DocName=UTCNART1S11&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&ReferencePositionType=S&SerialNum=1986112259&ReferencePosition=680

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1987105318

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1987105318

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000511&DocName=UTCNART1S11&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000511&DocName=UTCNART1S11&FindType=L





The remedy against a governmental entity or its
employee for an injury caused by an act or omis-
sion which occurs during the performance of such
employee's duties, within the scope of employment,
or under color of authority is, after the effective
date of this act, exclusive of any other civil action
or proceeding by reason of the same subject matter
against the employee or the estate of the employee
whose act or omission gave rise to the claim, unless
the employee acted or failed to act through gross
negligence, fraud or malice.


An employee may be joined in an action against a
governmental entity in a representative capacity if
the act or omission complained of is one for which
the governmental entity may be liable, but no em-
ployee may be held personally liable for acts or
omissions occurring during the performance of the
employee's duties, within the scope of employment
or under color of authority, unless it is established
that the employee acted or failed to act due to gross
negligence, fraud or malice.


Section 63-30-34. Liability Insurance-Judgment or
award over limits of insurance policy reduced-
limitation of judgment or award against self-in-
surers.-If any judgment or award against a govern-
mental entity under sections 63-30-7, 63-30-8,
63-30-9, and 63-30-10, or against a governmental
employee for which a governmental entity may
have a statutory duty to indemnify the employee,
exceeds the minimum amounts for bodily injury
and property damage liability specified in section
63-30-29, the court shall reduce the amount of the
judgment or award to a sum equal to the minimum
requirements unless the governmental entity has se-
cured insurance coverage in excess of said minim-
um requirements in which event the court shall re-
duce the amount of the judgment or award to a sum
equal to the applicable limits provided in the insur-
ance policy.


*376 Any governmental entity that acts as a self-
insurer under section 63-30-28 is liable for any
judgment or award entered against it or its employ-
ee under sections 63-30-7, 63-30-8, 63-30-9, and


63-30-10, and is liable to indemnify its employees
against personal liability in accordance with sec-
tions 63-48-1 through 63-48-7, but only to the ex-
tent of the minimum amounts for bodily injury and
property damage liability specified in section
63-30-29, and no judgment or award shall be
entered in such action in excess of such minimum
amounts.FN1


FN1. Utah Code Ann. §§ 63-30-3 (Interim
Supp.1981) (amended 1984 & 1985), -4
(Supp.1979) (amended 1983), -34
(Supp.1979) (repealed and reenacted 1983;
amended 1987).


Plaintiffs argue that these provisions, as they apply
to this action, violate constitutional guarantees of
equal protection by classifying similarly situated
people differently. As to the damage limitation is-
sue, plaintiffs essentially contend that the Govern-
mental Immunity Act violates the equal protection
clauses because of the following four types of al-
leged discrimination.


(1) The statutes discriminate between malpractice
victims of public versus private hospitals by limit-
ing the former to judgments not exceeding a stat-
utory amount, while allowing the latter full recov-
ery for negligently inflicted damages.


(2) Individuals injured by governmental entities
performing “nonessential” governmental functions
are entitled to unlimited recovery, whereas indi-
viduals injured by governmental health care pro-
viders are subject to the statutory limit.


(3) Victims of governmentally owned hospitals are
classified by whether the hospital purchased insur-
ance or is self-insured. Judgment against self-
insured governmental hospitals is limited to the
statutory amount, while judgment against insured
governmental hospitals is only limited by the
amount of the purchased insurance policy.


(4) Finally, victims of governmental tort-feasors are
classified according to the severity of their injuries.


775 P.2d 348 Page 30
775 P.2d 348, 54 Ed. Law Rep. 669
(Cite as: 775 P.2d 348)


© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works.



http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000511&DocName=UTSTS63-30-34&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000511&DocName=UTSTS63-30-29&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000511&DocName=UTSTS63-30-29&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000511&DocName=UTSTS63-30-29&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000511&DocName=UTSTS63-30-29&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000511&DocName=UTSTS63-30-3&FindType=L





Victims may recover only up to the statutory limit;
this allows victims with less serious injuries to pos-
sibly recover in full, while seriously injured victims
are discriminately denied recovery for injuries ex-
ceeding the statutory limit.


As to the statutory proscription against suing gov-
ernmental employees performing governmental
functions, plaintiffs contend that the Act violates
equal protection guarantees because patients who
are treated by employees at private hospitals may
bring an action against those employees for injuries
incurred as a result of their negligence. A patient
who is injured by the negligence of employees of
the University Hospital, however, may not recover
anything from those employees personally unless
gross negligence, fraud, or malice is found.


The foregoing contentions need to be addressed in
light of the legal principle that legislative acts are
presumed constitutional FN2 and that a heavy bur-
den necessarily rests on the party challenging the
legislative action on constitutional grounds.FN3


Therefore, if any doubt exists, it must be resolved
in favor of the constitutionality of the
statute(s).FN4


FN2. Timpanogos Planning & Water Man-
agement Agency v. Central Utah Water
Conservancy Dist., 690 P.2d 562, 564
(Utah 1984); State v. Murphy, 674 P.2d
1220, 1222 (Utah 1983); Dague v. Piper
Aircraft Corp., 275 Ind. 520, 530, 418
N.E.2d 207, 213-14 (1981); Sambs v. City
of Brookfield, 97 Wis.2d 356, 370, 293
N.W.2d 504, 511,cert. denied, 449 U.S.
1035, 101 S.Ct. 611, 66 L.Ed.2d 497
(1980).


FN3. Salt Lake City v. Savage, 541 P.2d
1035, 1037 (Utah 1975), cert. denied, 425
U.S. 915, 96 S.Ct. 1514, 47 L.Ed.2d 766
(1976); Trade Comm'n v. Skaggs Drug
Centers, Inc., 21 Utah 2d 431, 438, 446
P.2d 958, 962 (1968). Courts in other juris-
dictions have similarly held. See, e.g.,


Johnson v. St. Vincent Hosp., Inc., 273 Ind.
374, 381, 404 N.E.2d 585, 591 (1980);
Winston v. Reorganized School Dist., 636
S.W.2d 324, 327 (Mo.1982) (en banc);
Sambs, 97 Wis.2d at 370, 293 N.W.2d at
511; Stephenson v. Mitchell ex rel. Work-
men's Compensation Dep't, 569 P.2d 95,
97 (Wyo.1977).


FN4. Dague, 275 Ind. at 530, 418 N.E.2d
at 213; Winston, 636 S.W.2d at 327; Amer-
icans United v. Rogers, 538 S.W.2d 711,
716, 721 (Mo.) (en banc), cert. denied, 429
U.S. 1029, 97 S.Ct. 653, 50 L.Ed.2d 632
(1976); Sambs, 97 Wis.2d at 370, 293
N.W.2d at 511; Stanhope v. Brown County,
90 Wis.2d 823, 837, 280 N.W.2d 711, 716
(1979).


*377 In this regard, it is not the prerogative of the
Court to nullify a legislative enactment unless there
is a clear, complete, and unmistakable violation of
some specific provision of the constitution.FN5 In-
deed, it is the Court's duty to investigate and, inso-
far as possible, construe the challenged legislation
so as to discover any reasonable avenues by which
the statute(s) can be upheld,FN6 allowing every
reasonable presumption in favor of constitutional-
ity.FN7 Furthermore, it is not our prerogative to
question the wisdom, social desirability, or public
policy underlying a given statute. Those are matters
left exclusively to the legislature's judgment and
determination.FN8 And when a challenger asserts
that a statutory classification violates the equal pro-
tection clause, he or she must prove abuse of legis-
lative discretion beyond a reasonable doubt. FN9


FN5. Sims v. Smith, 571 P.2d 586, 587
(Utah 1977) (quoting Pride Club Inc. v.
State, 25 Utah 2d 333, 481 P.2d 669
(1971)); Utah Farm Bureau Ins. Co. v.
Utah Ins. Guar. Ass'n, 564 P.2d 751, 753
(Utah 1977).


FN6. See State v. Lindquist, 674 P.2d
1234, 1237 (Utah 1983); State v. Casarez,


775 P.2d 348 Page 31
775 P.2d 348, 54 Ed. Law Rep. 669
(Cite as: 775 P.2d 348)


© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works.



http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&ReferencePositionType=S&SerialNum=1984152159&ReferencePosition=564

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&ReferencePositionType=S&SerialNum=1984152159&ReferencePosition=564

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&ReferencePositionType=S&SerialNum=1984152159&ReferencePosition=564

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&ReferencePositionType=S&SerialNum=1984152159&ReferencePosition=564

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&ReferencePositionType=S&SerialNum=1984152159&ReferencePosition=564

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&ReferencePositionType=S&SerialNum=1984102607&ReferencePosition=1222

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&ReferencePositionType=S&SerialNum=1984102607&ReferencePosition=1222

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&ReferencePositionType=S&SerialNum=1984102607&ReferencePosition=1222

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=578&FindType=Y&ReferencePositionType=S&SerialNum=1981114070&ReferencePosition=213

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=578&FindType=Y&ReferencePositionType=S&SerialNum=1981114070&ReferencePosition=213

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=578&FindType=Y&ReferencePositionType=S&SerialNum=1981114070&ReferencePosition=213

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=578&FindType=Y&ReferencePositionType=S&SerialNum=1981114070&ReferencePosition=213

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=595&FindType=Y&ReferencePositionType=S&SerialNum=1980120513&ReferencePosition=511

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=595&FindType=Y&ReferencePositionType=S&SerialNum=1980120513&ReferencePosition=511

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=595&FindType=Y&ReferencePositionType=S&SerialNum=1980120513&ReferencePosition=511

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=595&FindType=Y&ReferencePositionType=S&SerialNum=1980120513&ReferencePosition=511

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1981200043

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1981200043

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1981200043

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&ReferencePositionType=S&SerialNum=1975128702&ReferencePosition=1037

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&ReferencePositionType=S&SerialNum=1975128702&ReferencePosition=1037

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&ReferencePositionType=S&SerialNum=1975128702&ReferencePosition=1037

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1976215420

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1976215420

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1976215420

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&ReferencePositionType=S&SerialNum=1968130557&ReferencePosition=962

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&ReferencePositionType=S&SerialNum=1968130557&ReferencePosition=962

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&ReferencePositionType=S&SerialNum=1968130557&ReferencePosition=962

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&ReferencePositionType=S&SerialNum=1968130557&ReferencePosition=962

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=578&FindType=Y&ReferencePositionType=S&SerialNum=1980114147&ReferencePosition=591

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=578&FindType=Y&ReferencePositionType=S&SerialNum=1980114147&ReferencePosition=591

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=578&FindType=Y&ReferencePositionType=S&SerialNum=1980114147&ReferencePosition=591

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=713&FindType=Y&ReferencePositionType=S&SerialNum=1982134776&ReferencePosition=327

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=713&FindType=Y&ReferencePositionType=S&SerialNum=1982134776&ReferencePosition=327

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=713&FindType=Y&ReferencePositionType=S&SerialNum=1982134776&ReferencePosition=327

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=595&FindType=Y&ReferencePositionType=S&SerialNum=1980120513&ReferencePosition=511

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=595&FindType=Y&ReferencePositionType=S&SerialNum=1980120513&ReferencePosition=511

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=595&FindType=Y&ReferencePositionType=S&SerialNum=1980120513&ReferencePosition=511

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&ReferencePositionType=S&SerialNum=1977132854&ReferencePosition=97

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&ReferencePositionType=S&SerialNum=1977132854&ReferencePosition=97

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&ReferencePositionType=S&SerialNum=1977132854&ReferencePosition=97

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&ReferencePositionType=S&SerialNum=1977132854&ReferencePosition=97

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=578&FindType=Y&ReferencePositionType=S&SerialNum=1981114070&ReferencePosition=213

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=578&FindType=Y&ReferencePositionType=S&SerialNum=1981114070&ReferencePosition=213

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=578&FindType=Y&ReferencePositionType=S&SerialNum=1981114070&ReferencePosition=213

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=713&FindType=Y&ReferencePositionType=S&SerialNum=1982134776&ReferencePosition=327

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=713&FindType=Y&ReferencePositionType=S&SerialNum=1982134776&ReferencePosition=327

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=713&FindType=Y&ReferencePositionType=S&SerialNum=1976136973&ReferencePosition=716

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=713&FindType=Y&ReferencePositionType=S&SerialNum=1976136973&ReferencePosition=716

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=713&FindType=Y&ReferencePositionType=S&SerialNum=1976136973&ReferencePosition=716

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=713&FindType=Y&ReferencePositionType=S&SerialNum=1976136973&ReferencePosition=716

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1977224665

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1977224665

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1977224665

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=595&FindType=Y&ReferencePositionType=S&SerialNum=1980120513&ReferencePosition=511

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=595&FindType=Y&ReferencePositionType=S&SerialNum=1980120513&ReferencePosition=511

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=595&FindType=Y&ReferencePositionType=S&SerialNum=1980120513&ReferencePosition=511

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=595&FindType=Y&ReferencePositionType=S&SerialNum=1979122452&ReferencePosition=716

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=595&FindType=Y&ReferencePositionType=S&SerialNum=1979122452&ReferencePosition=716

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=595&FindType=Y&ReferencePositionType=S&SerialNum=1979122452&ReferencePosition=716

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=595&FindType=Y&ReferencePositionType=S&SerialNum=1979122452&ReferencePosition=716

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&ReferencePositionType=S&SerialNum=1977133656&ReferencePosition=587

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&ReferencePositionType=S&SerialNum=1977133656&ReferencePosition=587

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&ReferencePositionType=S&SerialNum=1977133656&ReferencePosition=587

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1971122903

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1971122903

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1971122903

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1971122903

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&ReferencePositionType=S&SerialNum=1977112872&ReferencePosition=753

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&ReferencePositionType=S&SerialNum=1977112872&ReferencePosition=753

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&ReferencePositionType=S&SerialNum=1977112872&ReferencePosition=753

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&ReferencePositionType=S&SerialNum=1977112872&ReferencePosition=753

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&ReferencePositionType=S&SerialNum=1984102628&ReferencePosition=1237

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&ReferencePositionType=S&SerialNum=1984102628&ReferencePosition=1237

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&ReferencePositionType=S&SerialNum=1984102628&ReferencePosition=1237

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&ReferencePositionType=S&SerialNum=1983104266&ReferencePosition=1008





656 P.2d 1005, 1008 (Utah 1982); State v.
Wood, 648 P.2d 71, 82 (Utah), cert.
denied, 459 U.S. 988, 103 S.Ct. 341, 74
L.Ed.2d 383 (1982); In re Boyer, 636 P.2d
1085, 1088 (Utah 1981).


FN7. Zamora v. Draper, 635 P.2d 78, 80
(Utah 1981); Trade Comm'n, 21 Utah 2d at
437-38, 446 P.2d at 962; Winston, 636
S.W.2d at 327-28. Indeed, where persons
are treated differently under legislation
which is basically economic in nature, we
have held that such legislation is entitled to
a presumption of constitutionality and such
presumption may justify discriminations,
even without actual evidence demonstrat-
ing a rational basis for the distinctions
made. See Baker v. Matheson, 607 P.2d
233, 236, 244 (Utah 1979).


FN8. Winston, 636 S.W.2d at 327; Masich
v. United States Smelting, Ref. & Mining
Co., 113 Utah 101, 126-27, 191 P.2d 612,
625,appeal dismissed, 335 U.S. 866, 69
S.Ct. 138, 93 L.Ed. 411 (1948), reh'g
denied, 325 U.S. 905, 69 S.Ct. 405, 93
L.Ed. 439 (1949); see also City of New Or-
leans v. Dukes, 427 U.S. 297, 303-04, 96
S.Ct. 2513, 2516-17, 49 L.Ed.2d 511
(1976), quoted in Short v. Texaco, Inc.,
273 Ind. 518, 528-29, 406 N.E.2d 625, 632
(1980), aff'd, 454 U.S. 516, 102 S.Ct. 781,
70 L.Ed.2d 738 (1982); Sidle v. Majors,
264 Ind. 206, 209, 341 N.E.2d 763, 766
(1976); Brown v. Wichita State Univ., 219
Kan. 2, 13, 547 P.2d 1015, 1025 (quoting
Tri-State Hotel Co. v. Londerholm, 195
Kan. 748, 760, 408 P.2d 877, 887 (1965),
appeal dismissed, 429 U.S. 806, 97 S.Ct.
41, 50 L.Ed.2d 67 (1976).


FN9. Utah Pub. Employees' Ass'n v. State,
610 P.2d 1272, 1274 (Utah 1980) (quoting
Lindsley v. Natural Carbonic Gas Co., 220
U.S. 61, 31 S.Ct. 337, 55 L.Ed. 369
(1911)); Sambs, 97 Wis.2d at 370, 293


N.W.2d at 511.


Regarding the principle of prudent judicial re-
straint, the United States Supreme Court has stated:


[I]t has always been a matter of fundamental prin-
ciple with this Court, a principle dictated by our
very institutional nature and constitutional obliga-
tions, that we exercise our powers of judicial re-
view only as a matter of necessity. As said in
United States v. Petrillo, 332 U.S. 1, 5 [67 S.Ct.
1538, 1540, 91 L.Ed. 1877] (1947), “We have con-
sistently refrained from passing on the constitution-
ality of a statute until a case involving it has
reached a stage where the decision of a precise con-
stitutional issue is a necessity.” FN10


FN10. Sanks v. Georgia, 401 U.S. 144,
151, 91 S.Ct. 593, 597, 27 L.Ed.2d 741
(1971), quoted in Gray v. Dep't of Employ-
ment Sec., 681 P.2d 807, 824 (Utah 1984)
(Durham, J., concurring and dissenting).


This principle, that we necessarily avoid addressing
and striking down statutes pursuant to constitution-
al grounds, especially those not urged by the
parties, honors the doctrine of separation of powers
of our three branches of government and exists not-
withstanding the conviction of mind or the personal
desires of this Court or its justices to determine
policy or rectify perceived wrong.FN11


FN11. Stone v. Dep't of Registration, 567
P.2d 1115, 1117 (Utah 1977); cf. Wood,
648 P.2d at 82 (“It is a fundamental rule
that we should avoid addressing a constitu-
tional issue unless required to do so.”)
(citations omitted); Peck v. Dunn, 574 P.2d
367, 369 (Utah) (“[I]f there is a choice as
to the matter of ... [a statute's] interpreta-
tion and application, that should be done in
a manner which will make it constitutional,
as opposed to one which would make it in-
valid.”), cert. denied, 436 U.S. 927, 98
S.Ct. 2822, 56 L.Ed.2d 770 (1978); Brown,
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219 Kan. at 21-22, 547 P.2d at 1023,
1030-31 (“As judges our desire to achieve
what may seem fair to us as individuals
cannot overcome the laws enacted by our
duly elected legislators.” “There was a
time when the courts used the Fourteenth
Amendment due process clause to strike
down laws thought to be unwise. Since
then courts have returned to the original
concept of constitutional interpretation,
that courts do not substitute their social
and economic beliefs for the judgment of
legislative bodies whose function it is to
pass the laws. The court has been cited to
no case where constitutional due process
has been used as a basis for the abrogation
of legislatively imposed governmental im-
munity.” (Citations omitted.)).


*378 Acknowledging these established concepts, I
am not convinced that the “performance of ... [a]
balancing function under the due process frame-
work” FN12 is appropriate or required as “a matter
of necessity” in this case.FN13 Indeed, the question
presented for our determination, as conceded in the
main opinion, is whether the legislation in question
impermissibly affected plaintiffs' rights to equal
protection of the law. Notwithstanding any
“overlap” between the analyses of claims brought
pursuant to equal protection and due process rights,
(1) plaintiffs have not challenged the validity of the
subject statutes under the open courts provision or
the due process clause; FN14 (2) the parties have
neither urged nor addressed the applicability and
appropriateness of discarding established principles
of equal protection review in favor of the main
opinion's “due process balancing test”; FN15 (3)
consideration pursuant to a “due process balancing”
analysis has not been likewise “forced” into other
applicable cases addressing similar issues and con-
stitutional provisions; (4) significant distinctions
between the relevant constitutional principles and
analyses pursuant thereto have not been acknow-
ledged or addressed by the main opinion; and (5)
broad application of the “due process balancing


test” has not been explained, tempered, or distin-
guished by the main opinion from other claims and
cases involving noneconomic legislation, equal pro-
tection, and the right to recover for personal injur-
ies. Instead, convinced that “[c]haracterizing
plaintiffs' rights here as ‘nonfundamental’ would
virtually insure that the legislative action will be
found constitutional under the [equal protection] ra-
tional basis standard,” FN16 the main opinion fash-
ions and imposes a due process analysis in order to
challenge the subject legislation. In doing so, it ig-
nores established principles of judicial review
FN17 to reach a desired result.


FN12. Main opinion at 357; see also id. at
356.


FN13. See Sanks, 401 U.S. at 151, 91 S.Ct.
at 597.


FN14. See Berry ex rel. Berry v. Beech
Aircraft, 717 P.2d 670, 674-86 (Utah
1985); cf. Madsen v. Borthick, 658 P.2d
627, 629 (Utah 1983) (“Article I, § 11 of
the Utah Constitution... was not meant to
create a new legal remedy or a new right of
action. Consequently, Article I, § 11
worked no change in the principle of sov-
ereign immunity, and sovereign immunity
is not unconstitutional under that section.”)
(citing Brown v. Wightman, 47 Utah 31,
34, 151 P. 366, 366-67 (1915) ( “[W]here
no right of action is given, however, or no
remedy exists, under either the common
law or statute, ... [Article I, § 11] create[s]
none.” Courts protect and enforce existing
rights only in accordance with established
and known remedies.)); Robson v. Penn
Hills School Dist., 63 Pa.Cmwlth. 250,
256, 437 A.2d 1273, 1276 (1981) (nothing
in open courts clause of constitution pre-
vents legislature from extinguishing cause
of action).


FN15. See Yotvat v. Roth, 95 Wis.2d 357,
372, 290 N.W.2d 524, 532
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(Wis.Ct.App.1980) (“The question of the
rights of governmental tort victims is a dif-
ficult one, and legislation in that area
should not be overturned without complete
briefing by the parties.”), superseded by
statute as stated in Daily v. Univ. of Wis.,
Whitewater, 145 Wis.2d 756, 429 N.W.2d
83 (Wis.Ct.App.), review denied, 436
N.W.2d 30 (Wis.1988).


FN16. Main opinion at 357, 358.


FN17. See supra notes 2-11 and accompa-
nying text.


Further, the use of a rational basis standard in
measuring statutes limiting or barring governmental
liability does not, as the main opinion implies, inev-
itably result in a finding that the legislation is con-
stitutional. Indeed, in Ryszkiewicz v. City of New
Britain,FN18 the Connecticut Supreme Court, in re-
viewing an action against the state to recover dam-
ages for injuries sustained in a fall, applied the test
followed by “the vast majority of courts” consider-
ing governmental immunity statutes FN19 and con-
cluded that there was no rational basis behind im-
posing a liability limit in damages for all torts *379
that occur in New Britain.FN20 In holding such,
that court cited decisions by the Alabama and Kan-
sas Supreme Courts supporting the conclusion that
immunity legislation, when measured by the ration-
al basis test, nonetheless denied the plaintiffs their
constitutional rights to equal protection of the
law.FN21


FN18. 193 Conn. 589, 479 A.2d 793
(1984).


FN19. Id. 193 Conn. at 598, 479 A.2d at
799, and cases cited therein.


FN20. Id. 193 Conn. at 598-600, 479 A.2d
at 799-801.


FN21. Id. 193 Conn. at 599, 479 A.2d at
800 (citing Peddycoart v. City of Birming-
ham, 354 So.2d 808 (Ala.1978); Flax v.


Kansas Turnpike Auth., 226 Kan. 1, 596
P.2d 446 (1979) (apparent use of rational
basis test)).


Regardless, the concern expressed in the main opin-
ion that the legislation before us is constitutional
under a rational basis approach does not justify its
claim “[t]hat balancing should be accomplished by
means of a due process, rather than an equal protec-
tion, analysis.” FN22 Accordingly, recognizing that
we are compelled by the specific issue raised here,
relevant case law, and the fundamentals of judicial
review to consider and analyze the legislation's
constitutionality only in regard to the following es-
tablished equal protection principles, I dissent from
the views expressed in the main opinion.FN23


FN22. Main opinion at 356 (footnote omit-
ted).


FN23. Even if I were to ignore the prin-
ciples noted above and agree with the main
opinion that a due process “balancing ana-
lysis” is acceptable in this case, I would
not concur with the determinations that
such analysis favors liability or that the
damage limitation provisions are unconsti-
tutional.


The Utah Governmental Immunity Act sets forth
the type of losses for which it permits recovery and
places a limitation on the amount of recovery al-
lowed.FN24 Plaintiffs contend, therefore, that some
victims have greater rights than others. The mere
exclusion of persons situated as plaintiffs from the
classes of victims entitled to recovery, however,
does not alone render the legislative scheme inval-
id.FN25 Rather, article I, section 24 of the Utah
Constitution states: “All laws of a general nature
shall have uniform operation.” The fourteenth
amendment of the United States Constitution simil-
arly prohibits states from enacting laws that deny
“any person within its jurisdiction equal protection
of the laws.” FN26 Although the language of these
two provisions is dissimilar, both embody the gen-
eral principle that “persons similarly situated
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should be treated similarly, and persons in different
circumstances should not be treated as if their cir-
cumstances were the same.” FN27


FN24. While the amount of recovery under
the challenged statutes was limited to
$100,000 per person and $300,000 for two
or more persons, seeUtah Code Ann. §§
63-30-29, -34 (Supp.1979), Utah Code
Ann. §§ 63-30-29 and -34 were repealed
and the latter section reenacted in 1983.
That section now limits recovery resulting
from personal injury to $250,000 per per-
son and $500,000 for two or more persons.
Utah Code Ann. § 63-30-34 (Supp.1988).


FN25. Child v. City of Spanish Fork, 538
P.2d 184, 187 (Utah 1975); Parham v.
Hughes, 441 U.S. 347, 351, 99 S.Ct. 1742,
1745, 60 L.Ed.2d 269 (1979); McGowan v.
Maryland, 366 U.S. 420, 425, 81 S.Ct.
1101, 1104, 6 L.Ed.2d 393 (1961); Win-
ston, 636 S.W.2d at 327-28.


FN26. Malan v. Lewis, 693 P.2d 661, 669
(Utah 1984).


FN27. Id. (footnote & citations omitted).


As we stated in Malan v. Lewis, although article I,
section 24 of the Utah Constitution embodies the
same general principles incorporated in the equal
protection clause of the United States Constitution,
construction and application of our state constitu-
tional provision is not controlled by the federal
court's construction and application of the federal
equal protection clause. While case law developed
under the fourteenth amendment may be persuasive
in applying article I, section 24, such law is not
binding on the state as long as we do not reach a
result that violates the federal equal protection
clause.FN28 Notwithstanding comments of my col-
leagues to the contrary, for purposes of this analys-
is, no conflict exists between the standard of review
utilized by this Court and that used by federal
courts.FN29 Therefore, both state and federal cases


will be cited as to *380 each test, and no attempt
will be made to differentiate between state and fed-
eral equal protection arguments.


FN28. Id. at 670 (citations omitted).


FN29. See supra notes 2-11 and accompa-
nying text; see also infra note 57.


In analyzing a statute's constitutionality under art-
icle I, section 24, we consider whether the law
meets the criteria of applying equally to all persons
within a class.FN30 In order for a classification (or
different treatment within a class) to be valid under
Utah's equal protection standard, such classification
must be reasonable and not arbitrary FN31 and
must be based upon differences that further the stat-
utory objective.FN32 Depending upon the import-
ance of the interest involved, the state will have a
greater or lesser burden to show this
relationship.FN33 This, then, establishes the frame-
work for the necessary analysis. With respect to the
specific provisions before this Court, it is necessary
to determine at the outset the proper standard of re-
view, namely, whether the challenged provisions of
the Governmental Immunity Act operate to the dis-
advantage of a suspect class or impinge upon a fun-
damental right protected by the constitution such
that the state would need to demonstrate a compel-
ling interest in the subject matter of the statute in
order to justify the resulting discrimination or, in
the alternative, whether the provisions merit inter-
mediate review or, lastly, rationally further some
legitimate state purpose, therefore not constituting
an invidious discrimination in violation of the equal
protection guarantees of the Utah and United States
Constitutions.FN34 Although the Utah Govern-
mental Immunity Act establishes several classifica-
tions, none of the statutory demarcations plaintiffs
focus upon involve the type of suspect classifica-
tion, such as race, nationality, or alienage, determ-
ined by the United States Supreme Court to require
strict scrutiny analysis.FN35 Furthermore, the Su-
preme Court has firmly reiterated the principle that
“equal protection analysis requires strict scrutiny of
a legislative classification only when the classifica-
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tion impermissibly interferes with the exercise of a
fundamental right or operates to the peculiar disad-
vantage of a suspect class.” FN36


FN30. State Tax Comm'n v. Department of
Fin., 576 P.2d 1297, 1298 (Utah 1978);
Dodge Town v. Romney, 25 Utah 2d 267,
269, 480 P.2d 461, 462 (1971).


FN31. Hart Health Studio v. Salt Lake
County, 577 P.2d 116, 118-19 (Utah 1978);
Loving v. Virginia, 388 U.S. 1, 10, 87 S.Ct.
1817, 1822, 18 L.Ed.2d 1010 (1967);
Wilson v. Municipality of Anchorage, 669
P.2d 569, 572 (Alaska 1983).


FN32. Thompson v. Salt Lake City Corp.,
724 P.2d 958, 959 (Utah 1986); State v.
Bishop, 717 P.2d 261, 266 (Utah 1986).


FN33. See, e.g., Wilson, 669 P.2d at 572.


FN34. See generally J.J.N.P. Co. v. State
ex rel. Div. of Wildlife Resources, 655 P.2d
1133, 1137 (Utah 1982).


FN35. See, e.g., Mass. Bd. of Retirement v.
Murgia, 427 U.S. 307, 312 n. 4, 96 S.Ct.
2562, 2566 n. 4, 49 L.Ed.2d 520 (1976)
(per curiam); Loving, 388 U.S. at 8-9, 87
S.Ct. at 1821-1822; Carson v. Maurer, 120
N.H. 925, 938, 424 A.2d 825, 830 (1980)
(medical malpractice legislation), and
cases cited therein, limited by Appeal of
Bosselait, 130 N.H. 604, 547 A.2d 682
(1988). As was the case in Troyer v.
Wyoming Department of Health and Social
Services, 722 P.2d 158 (Wyo.1986),
plaintiffs herein have not alleged that the
Utah Governmental Immunity Act discrim-
inates against a suspect class. However, as
noted in Troyer, there are no classifications
in this Act based upon plaintiffs' character-
istics. The provisions of the Act apply
equally to every person suffering injury by
the state, and there is no suspect classifica-


tion triggering compelling state interest
analysis. Troyer, 722 P.2d at 165 n. 3; see
also infra note 42 and accompanying text.


FN36. Murgia, 427 U.S. at 312, 96 S.Ct. at
2566 (footnotes omitted) (citing San Anto-
nio School Dist. v. Rodriguez, 411 U.S. 1,
16, 93 S.Ct. 1278, 1287, 36 L.Ed.2d
16,reh'g denied, 411 U.S. 959, 93 S.Ct.
1919, 36 L.Ed.2d 418 (1973)). Moreover,
the rights classified as “fundamental” by
the Supreme Court have been few in num-
ber. While the Supreme Court has offered
little guidance as to the characteristics of a
fundamental right, rights such as privacy,
marriage, procreation, travel and voting
and first amendment rights have been clas-
sified as “fundamental” and extended to a
strict scrutiny review. Murgia, 427 U.S. at
312 n. 3, 96 S.Ct. at 2566 n. 3, and cases
cited therein; 16A Am.Jur.2d Constitution-
al Law § 750, at 819-20 and cases cited
therein.


In regard to rights classified as “fundamental,” this
Court has stated the standard as follows:


The catalog of fundamental interests is relatively
small to date, and includes such things as the right
to vote, to procreate*381 and to travel interstate....
A right or interest does not invoke strict scrutiny
just because it is important to the aggrieved party.
Only those rights which form an implicit part of the
life of a free citizen in a free society can be called
fundamental.4


FN4. The United States Supreme Court has
referred to such rights as “implicit in the
concept of ordered liberty.” FN37


FN37. Utah Public Employees' Ass'n, 610
P.2d at 1273 (quoting in footnote Palko v.
Connecticut, 302 U.S. 319, 58 S.Ct. 149,
82 L.Ed. 288 (1937), overruled on other
grounds, Benton v. Maryland, 395 U.S.
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784, 793-94, 89 S.Ct. 2056, 2061-62, 23
L.Ed.2d 707 (1969)).


Plaintiffs essentially assert that the right to bring a
civil action for personal injuries and the right to full
legal redress are fundamental rights guaranteed un-
der article I, section 11 of the Utah Constitution.
Therefore, plaintiffs contend that the constitutional-
ity of the Governmental Immunity Act's provisions
allegedly abrogating or constricting those rights
must be judged by the more burdensome strict scru-
tiny test. Article I, section 11 provides:


All courts shall be open, and every person, for an
injury done to him in his person, property or reputa-
tion, shall have remedy by due course of law, which
shall be administered without denial or unnecessary
delay; and no person shall be barred from prosecut-
ing or defending before any tribunal in this State,
by himself or counsel, any civil cause to which he
is a party.


In support of their proposition, plaintiffs cite the
Montana case of White v. State.FN38 Therein, the
plaintiffs challenged a Montana statute barring re-
covery of noneconomic damages and limiting re-
covery of economic damages in a suit against the
state. The Montana Supreme Court declared that the
right to bring a cause of action for personal injuries
was fundamental and that the statutory classifica-
tion scheme had to thus satisfy a compelling state
interest.FN39


FN38. 203 Mont. 363, 661 P.2d 1272
(1983).


FN39. Id. 203 Mont. at 365, 661 P.2d at
1275. White v. State and the subsequent
case of Pfost v. State, 219 Mont. 206, 713
P.2d 495 (Mont.1985), are easily distin-
guished. During the reformation and read-
option of a new Montana constitution in
1972, the constitutional framers “swept
aside all notions of governmental im-
munity.” Pfost, 219 Mont. at 209, 713 P.2d
at 499. Therefore, later statutory attempts


to reinstate limited governmental immunity
in Montana were apparently considered an
unconstitutional invasion upon the right to
sue governmental entities for full legal re-
dress. Id. 219 Mont. at 211-218, 713 P.2d
at 505-06. In contrast, the adoption of the
Utah Constitution, including the open
courts provision of article I, section 11,
worked no change in the already existing
principle of sovereign immunity. See Mad-
sen, 658 P.2d at 629; see also Ryszkiewicz,
193 Conn. at 598, 479 A.2d at 799; Troyer,
722 P.2d at 165 (right to sue particular in-
dividual is not fundamental).


I disagree with the Montana court's premise that
there is a fundamental right to recover unlimited
damages from governmental entities performing
governmental functions. The vast majority of other
jurisdictions considering the issue have reached a
conclusion supportive of my own, that the right to
bring an action for the recovery of damages (and
the right to sue a particular party) is not fundament-
al for purposes of equal protection analysis, but in-
stead, subject to a rational basis review.FN40


FN40. The majority of cases discovered
upon review have applied the rational basis
test and have upheld governmental im-
munity and other relevant legislation. See,
e.g., Duke Power Co. v. Carolina Envtl.
Study Group, 438 U.S. 59, 93-94, 98 S.Ct.
2620, 2640-2641, 57 L.Ed.2d 595 (1978)
(standard implicitly applied); Wilson, 669
P.2d at 572 (lesser standard implicitly ap-
plied); Fritz v. Regents of Univ. of Colo.,
196 Colo. 335, 338-39, 586 P.2d 23, 25
(1978) (en banc); Ryszkiewicz, 193 Conn.
at 598-599, 479 A.2d at 799-800, and cases
cited therein (vast majority of courts apply
rational basis test); Jetton v. Jacksonville
Elec. Auth., 399 So.2d 396, 399 (Fla.App.),
review denied, 411 So.2d 383 (1981);
Packard v. Joint School Dist. No. 171, 104
Idaho 604, 608-09, 661 P.2d 770, 774-75
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(Idaho Ct.App.1983) (citing Leliefeld v.
Johnson, 104 Idaho 357, 659 P.2d 111
(1983)); Winston, 636 S.W.2d at 327-30;
Estate of Cargill v. City of Rochester, 119
N.H. 661, 666, 406 A.2d 704, 707-08
(1979), appeal dismissed, 445 U.S. 921,
100 S.Ct. 1304, 63 L.Ed.2d 754 (1980);
Robson, 63 Pa.Cmwlth. at 255-56, 437
A.2d at 1276; Sambs, 97 Wis.2d at 370,
377-78, 293 N.W.2d at 511, 514; Stan-
hope, 90 Wis.2d at 837-45, 280 N.W.2d at
716-20; Yotvat, 95 Wis.2d at 363-65, 290
N.W.2d at 528-29; Troyer, 722 P.2d at
165, and cases cited therein.


*382 In this regard, courts have taken several dif-
ferent approaches in upholding the constitutionality
of governmental immunity statutes as they specific-
ally shield an employee's liability. Some courts
holding that government employees are immune
from liability have done so without significant ref-
erence to equal protection rights.FN41 Others have
held that those persons who seek recovery against
private tort-feasors are a different classification of
persons than those who seek recovery against the
state or its employees, thus justifying the fact that
the latter group may be treated differently.FN42


FN41. See, e.g., Begay v. State, 104 N.M.
483, 486, 723 P.2d 252, 256-57
(N.M.Ct.App.1985), rev'd on other
grounds, Smialek v. Begay, 104 N.M. 375,
721 P.2d 1306 (N.M.), cert. denied,497
U.S. 1020, 107 S.Ct. 677, 93 L.Ed.2d 727
(1986).


FN42. See, e.g., O'Dell v. School Dist. of
Independence, 521 S.W.2d 403, 409
(Mo.1975) (en banc), superseded by stat-
ute as stated in Bartley v. Special School
Dist. of St. Louis County, 649 S.W.2d 864
(1983); Troyer, 722 P.2d at 165.


In contrast, while applying an equal protection ana-
lysis in comparable and somewhat different con-
texts, many courts have summarily and/or impli-


citly upheld an employee's immunity from
liability.FN43 In doing so, several courts seemingly
recognize the wisdom of the legislature in protect-
ing governmental employees from liability in many
instances since “no [governmental] entity ... can act
otherwise than through individuals, i.e., officials,
officers, or employees.” FN44


FN43. See, e.g., Bell v. Chisom, 421 So.2d
1239, 1242 (Ala.1982); Bonds v. Calif. ex
rel. Highway Patrol, 138 Cal.App.3d 314,
322, 187 Cal.Rptr. 792, 797 (1982); Seifert
v. Standard Paving Co., 64 Ill.2d 109, 116,
355 N.E.2d 537, 539-41 (1976), overruled
on other grounds, Rossetti Contracting Co.
v. Court of Claims, 109 Ill.2d 72, 92
Ill.Dec. 521, 485 N.E.2d 332 (1985); An-
derson v. City of Detroit, 54 Mich.App.
496, 499, 221 N.W.2d 168, 169-70 (1974);
Green-Glo Turf Farms, Inc. v. State, 347
N.W.2d 491, 494-95 (Minn.1984); Sena
School Bus Co. v. Board of Education of
Sante Fe Public Schools, 101 N.M. 26, 29,
677 P.2d 639, 642 (N.M.Ct.App.1984);
Lumpkin v. Albany Truck Rental Services,
Inc., 70 A.D.2d 441, 442, 421 N.Y.S.2d
714, 716 (N.Y.App.Div.1979).


FN44. Cornwall v. Larsen, 571 P.2d 925,
938 (Utah 1977) (Crockett, J., concurring);
see, e.g., Troyer, 722 P.2d at 160-62; infra
note 52 and accompanying text; cf. Frank
v. State, 613 P.2d 517, 520 (Utah 1980)
(contrary to reason to deny governmental
immunity to a public employer and then
grant it to the very employee allegedly
causing injury).


Finally, Garcia v. Albuquerque Public Schools
Board of Education,FN45Yotvat v. Roth,FN46 and
Martinez v. California FN47 are representative of
those decisions which have explicitly found consti-
tutional the granting of immunity to governmental
employees. In Garcia, the court reviewed what it
considered to be essentially an equal protection
challenge to the statutory immunity of public em-
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ployees. In concluding that the legislature was
merely being consistent in waiving immunity for
public employees on the same basis as for public
entities, the court noted a rational basis:


FN45. 95 N.M. 391, 622 P.2d 699
(N.M.Ct.App.1980).


FN46. 95 Wis.2d 357, 290 N.W.2d 524.


FN47. 444 U.S. 277, 100 S.Ct. 553, 62
L.Ed.2d 481,reh'g denied, 445 U.S. 920,
100 S.Ct. 1285, 63 L.Ed.2d 606 (1980).


[I]f public employees were not immune from liabil-
ity, the government would be responsible for all
claims against the public employees and there
would be no governmental immunity. Immunity for
public employees is also essential to insure the un-
hampered performance of their governmental du-
ties. If every action taken by a public employee is
subject to judicial review, he will be reluctant to
take actions which are necessary for the good of the
general public.FN48


FN48. 95 N.M. at 394-95, 622 P.2d at
702-03.


In comparison, the Court in Yotvat enumerated five
considerations underlying the immunity of public
employees which constituted a rational basis for
distinguishing between the victims of private and
public employee tort-feasors.FN49 And in Mar-
tinez,*383 the United States Supreme Court accep-
ted California's conclusion that a rational relation-
ship existed between the state's purpose and the
statute giving immunity to governmental employees
making parole decisions:


FN49. 95 Wis.2d at 365, 290 N.W.2d at
529. The factors identified included:


“(1) The danger of influencing public of-
ficers in the performance of their func-
tions by the threat of lawsuit; (2) the de-
terrent effect which the threat of person-
al liability might have on those who are


considering entering public service; (3)
the drain on valuable time caused by
such actions; (4) the unfairness of sub-
jecting officials to personal liability for
the acts of their subordinates; and (5) the
feeling that the ballot and removal pro-
cedures are more appropriate methods of
dealing with misconduct in public of-
fice.”


(Quoting Lister v. Board of Regents of
the Univ. of Wis. System, 72 Wis.2d 282,
299, 240 N.W.2d 610, 621 (1976)); cf.
DuBree v. Pennsylvania, 481 Pa. 540,
542-543, 393 A.2d 293, 295-96 (1978)
(noting considerations for determining
whether an official should be immune
from liability), cited and applied in Pine
v. Synkonis, 79 Pa.Cmwlth. 479, 482-88,
470 A.2d 1074, 1076-78 (1984)
(non-equal protection case).


In fashioning state policy in a “practical and
troublesome area” like this, the California Legis-
lature could reasonably conclude that judicial re-
view of a parole officer's decisions “would inevit-
ably inhibit the exercise of discretion”. That inhib-
iting effect could impair the State's ability to imple-
ment a parole program designed to promote rehabil-
itation of inmates as well as security within prison
walls by holding out a promise of potential rewards.
Whether one agrees or disagrees with California's
decision to provide absolute immunity for parole
officials in a case of this kind, one cannot deny that
it rationally furthers a policy that reasonable law-
makers may favor.FN50


FN50. 444 U.S. at 282-83, 100 S.Ct. at
557-58 (presented as due process chal-
lenge) (quoting McGinnis v. Royster, 410
U.S. 263, 270, 93 S.Ct. 1055, 1059, 35
L.Ed.2d 282 (1973); United States ex rel.
Miller v. Twomey, 479 F.2d 701, 721 (7th
Cir.1973), cert. denied, 414 U.S. 1146, 94
S.Ct. 900, 39 L.Ed.2d 102 (1974)), cited in
Garcia, 95 N.M. at 395, 622 P.2d at 703.


775 P.2d 348 Page 39
775 P.2d 348, 54 Ed. Law Rep. 669
(Cite as: 775 P.2d 348)
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Such rationale is persuasive.


In construing the language of article I, section 11 of
the Utah Constitution, we view the common law as
it existed at the time the constitution was adopted.
Since the principle of sovereign immunity was a
well-settled principle at that time, the challenged
provisions of the Utah Governmental Immunity Act
do not deprive plaintiffs of any remedies or prop-
erty rights. Therefore, article I, section 11 of the
Utah Constitution cannot be extended in support of
a right to full and unlimited tort recovery.FN51


And allowing suits against governmental employ-
ees contrary to Utah Code Ann. § 63-30-4(3) and
(4) would impair the state's ability to perform its
duties and effectively result in indirect suits against
governmental entities which are required to indem-
nify such employees pursuant to the Indemnifica-
tion of Public Officers & Employees Act.FN52


Such result would thwart the objectives of the Gov-
ernmental Immunity Act. Additionally, we have
previously held that section 63-30-4, granting im-
munity to state employees, does not contravene art-
icle I, section 11 of the Utah Constitution, inas-
much as the plaintiffs in such situations have the
opportunity to seek redress in the courts.FN53


FN51. See Ryszkiewicz, 193 Conn. at 598,
479 A.2d at 799. Although plaintiffs do not
specifically challenge the constitutionality
of the Utah Governmental Immunity Act
under Utah's open courts provision in art-
icle I, section 11, I reiterate our conclusion
in Madsen v. Borthick:


Sovereign immunity-the principle that
the state cannot be sued in its own courts
without its consent-was a well-settled
principle of American common law at
the time Utah became a state. Article I,
Section 11 of the Utah Constitution,
which prescribes that all courts shall be
open and persons shall not be barred
from using them to redress injuries, was
not meant to create a new remedy or a
new right of action. Consequently, Art-


icle I, Section 11 worked no change in
the principle of sovereign immunity, and
sovereign immunity is not unconstitu-
tional under that section.


658 P.2d at 629 (citations omitted).


FN52. Utah Code Ann. §§ 63-48-1 to -7
(repealed in 1983 & replaced by Utah
Code Ann. §§ 63-30-36, -37, -38 (1986 &
Supp.1988)); see also Garcia, 95 N.M. at
394, 622 P.2d at 702; supra notes 40-51.


FN53. Payne ex rel. Payne v. Myers, 743
P.2d 186, 190 (Utah 1987).


Accordingly, under the facts of this case, the right
to full legal redress from a state governmental en-
tity and its employees performing governmental
functions is not an independent fundamental right
entitled to strict scrutiny in every instance.FN54


Similarly,*384 any intermediate review is also in-
appropriate in this case, as it has no application in
dealing with the constitutionality of the well-settled
principles of sovereign immunity.FN55


FN54. Holding otherwise improperly in-
validates the power of the legislature to
promote the public health, safety, morals,
and welfare. See Berry, 717 P.2d at 677,
wherein we discuss the legislature's aboli-
tion of certain common law remedies for
personal injuries and substitution of other
remedies pursuant to the Workmen's Com-
pensation Act, the Occupational Disease
Act, and the No-Fault Automobile Insur-
ance Act; see also supra notes 40-50.


FN55. See supra notes 10-21 & 40-53 and
accompanying text. The United States Su-
preme Court has used intermediate scru-
tiny haltingly. See, e.g., Plyler v. Doe, 457
U.S. 202, 217-18, 102 S.Ct. 2382, 2395, 72
L.Ed.2d 786,reh'g denied, 458 U.S. 1131
(1982); Michael M. v. Superior Court of
Sonoma County, 450 U.S. 464, 101 S.Ct.
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1200, 67 L.Ed.2d 437 (1981) (gender);
Lalli v. Lalli, 439 U.S. 259, 99 S.Ct. 518,
58 L.Ed.2d 503 (1978) (illegitimacy).


Thus, since the rights to full redress for injury as-
serted by plaintiffs are not fundamental and do not
involve a suspect class or merit intermediate scru-
tiny, the appropriate equal protection analysis is the
“rational basis standard” whereby the pertinent
classifications must be sustained unless they are ar-
bitrary and bear no relationship to a legitimate gov-
ernmental interest.FN56


FN56. Robson, 63 Pa.Cmwlth. at 255, 437
A.2d at 1276.


The principles of such analysis are as follows:


1. The equal protection clause of the 14th Amend-
ment does not take from the state the power to clas-
sify in the adoption of police laws, but admits of
the exercise of a wide scope of discretion in that re-
gard, and avoids what is done only when it is
without any reasonable basis, and therefore is
purely arbitrary.


2. A classification having some reasonable basis
does not offend against that clause merely because
it is not made with mathematical nicety, or because
in practice it results in some inequality.


3. When the classification in such a law is called in
question, if any state of facts reasonably can be
conceived that would sustain it, the existence of
that state of facts at the time the law was enacted
must be assumed.


4. One who assails the classification in such a law
must carry the burden of showing that it does not
rest upon any reasonable basis, but is essentially ar-
bitrary.FN57


FN57. Utah Pub. Employees' Ass'n, 610
P.2d at 1273-74 (quoting Lindsley, 220
U.S. 61, 31 S.Ct. 337). This Court has ap-
plied the rational basis test in other cases


involving equal protection attacks on vari-
ous statutory schemes. Recently, in Malan,
693 P.2d at 670-75, we applied the rational
basis test in evaluating the constitutionality
of the Utah guest statute. Therein, we held
that a statute may treat individuals differ-
ently and yet meet constitutional equal
protection and access to the court require-
ments if (1) the law applies equally to all
persons within a class, and (2) the statutory
classification and different treatment given
the class are based upon differences that
have a reasonable tendency to further the
statutory objectives. Furthermore, a classi-
fication may be reasonable even though
some inequality results, Crowder v. Salt
Lake County, 552 P.2d 646, 657 (Utah
1976) (upholding notice requirements of
the Governmental Immunity Act); differ-
ing treatment of individuals does not ne-
cessarily deny equal protection as long as
the classification has a reasonable relation-
ship to a proper and lawful purpose, Child,
538 P.2d at 187; and the presumption of
constitutionality may justify discrimination
even without actual evidence demonstrat-
ing a rational basis for the distinctions
made, cf. Baker, 607 P.2d at 235-36 (court
will not strike down enactment unless
party attacking it clearly establishes that a
constitutional provision has been violated).


Those provisions of the Utah Governmental Im-
munity Act which plaintiffs assert deny them equal
protection of the law need be examined in light of
the foregoing analytical framework. The issue to be
addressed is whether the statutes have a reasonable
and rational relationship to a legitimate legislative
objective.FN58 Notwithstanding statements to the
contrary, we have heretofore held the operation of a
“governmentally-owned health care facility such as
the University Medical Center to be a
‘governmental function’ as contemplated by the
statute prior to amendment.” FN59 Thus, plaintiffs'
rationale and those espoused by my colleagues for
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overruling *385 and/or mischaracterizing this de-
termination are unpersuasive and inaccurate. Nev-
ertheless, the legislature has not specifically set
forth its rationale for immunizing governmental
employees or imposing a monetary limitation on re-
covery in the Governmental Immunity Act. It is our
obligation to locate, if possible, a rationale that
might have influenced the legislature and that reas-
onably upholds a legislative determination.FN60


Certainly, the rationale which the Court locates
might be disputable. However, it is not our task to
judge the wisdom of the rationale or the legislation.
The legislature gathers applicable data and chooses
the course to follow.FN61


FN58. See Hart Health Studio, 577 P.2d at
118.


FN59. Frank, 613 P.2d at 519.


FN60. See Sambs, 97 Wis.2d at 371, 293
N.W.2d at 512; Winston, 636 S.W.2d at
328; State v. Hart, 89 Wis.2d 58, 66, 277
N.W.2d 843, 847 (1979). As noted by one
annotator, to balance the public's right of
action pursuant to a waiver of immunity
with the government's need to protect fisc-
al resources from potentially devastating
claims, several jurisdictions have adopted
statutes limiting the amounts or kinds of
damages recoverable against a govern-
mental tortfeasor. Most of these courts uni-
formly recognize that legislative bodies
have the power to prescribe such limits and
that the limits are constitutionally valid.
Though they may abridge the remedies of
victims of government as opposed to
private tort-feasors, damage limitation stat-
utes are almost unanimously viewed as
having a rational relationship to the gov-
ernment's need to provide for effective risk
management. Annotation, Validity and
Construction of Statute or Ordinance Lim-
iting the Kinds or Amount of Actual Dam-
ages Recoverable in Tort Action Against
Governmental Unit, 43 A.L.R.4th 19


(1986), and cases cited therein, including
Cauley v. City of Jacksonville, 403 So.2d
379, 387 (Fla.1981) (citing Duke Power
Co., 438 U.S. 59, 98 S.Ct. 2620); see also
supra note 40; infra notes 62-74 and ac-
companying text.


FN61. Sambs, 97 Wis.2d at 371, 293
N.W.2d at 512; Masich, 113 Utah at
126-27, 191 P.2d at 625.


As in other cases, defendants herein essentially as-
sert that the Governmental Immunity Act limits the
state's liability and thus serves the legitimate public
purpose of protecting the state's treasury, thereby
safeguarding public funds and the government's
ability to discharge public responsibility while af-
fording some recovery to those injured by govern-
mental tort-feasors.FN62 Further, defendants con-
tend that unlimited liability makes it increasingly
difficult, if not impossible, to purchase sufficient
insurance coverage. They emphasize the high risk
involved in activities such as the operation of a hos-
pital which must be performed by governmental en-
tities. And they point out that all such functions and
services entail a potential for civil liability far bey-
ond the potential liability of nonessential govern-
mental entities or other corporations or persons in
the private sector.


FN62. Winston, 636 S.W.2d at 328; Sambs,
97 Wis.2d at 372-74, 293 N.W.2d at
512-13; Stanhope, 90 Wis.2d at 840-42,
280 N.W.2d at 718-19 (citing Van Alstyne,
Governmental Tort Liability: A Decade of
Change, 1966 U.Ill.L.Forum 919
[hereinafter Van Alstyne] ). It has been
noted that governmental immunity was his-
torically believed necessary and important
in order to protect governmental funds
from depletion by payment of damage
claims resulting from a state's own liability
or the indemnification of torts committed
by its agents or employees in the perform-
ance of state-imposed duties. Therefore, it
was reasoned that the individual victim's
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need to be made whole must give way to
the public welfare. Although some may re-
gard governmental tort immunity as mis-
taken and unjust, limitations on public tort
responsibility continue to exist. Sambs, 97
Wis.2d at 372-74, 293 N.W.2d at 512-13;
Van Alstyne, 1966 U.Ill.L.Forum at 975,
979-80; Standiford v. Salt Lake City Corp.,
605 P.2d 1230, 1232-37 (Utah 1980)
(proprietary-governmental distinction)
(citing Van Alstyne); Crowe v. John W.
Harton Memorial Hosp., 579 S.W.2d 888,
891-93 (Tenn.Ct.App.1979); supra note 40
and accompanying text.


Government engages in activities of a scope and
variety far beyond those of any private business,
and governmental operations affect a large number
of people.FN63 A governmental unit limited in
fiscal resources may lack the capability to with-
stand the results of substantial unanticipated liabil-
ity.FN64 Moreover, unlimited recovery*386 to all
victims of governmental tort-feasors may seriously
impair the ability of government to govern effi-
ciently and effectively.FN65 Therefore, it is the le-
gislature's duty and prerogative to evaluate and bal-
ance the risks, the possible exposure to liability, the
need to compensate citizens for injury, the availab-
ility and cost of insurance, and the financial condi-
tion of governmental units. It is the legislature's
function to structure statutory provisions capable of
protecting the public interest by fairly and reason-
ably reimbursing victims while maintaining govern-
mental services by realistically evaluating the fin-
ancial burden to be placed on the taxpayers.FN66


FN63. Sambs, 97 Wis.2d at 376, 293
N.W.2d at 514.


FN64. As the Wisconsin Supreme Court
has noted, the rationale that limited liabil-
ity against governmental entities is neces-
sary to protect governmental functions is
not entirely without pragmatic support. If
public entities with substantial fiscal re-
sources were involved, the financial prob-


lem may be minimal. On the other hand,
for smaller governmental entities or those
with more limited financial powers, liabil-
ity judgments could have serious con-
sequences. Stanhope, 90 Wis.2d at 842,
280 N.W.2d at 719. In enacting the Gov-
ernmental Immunity Act, the legislature
could have foreseen the need to limit the
potential financial distress certain to be im-
posed on governmental units (including in-
dividual cities and towns) by large judg-
ments or high insurance premiums. Indeed,
the legislature could have reasonably de-
termined that imposing liability upon gov-
ernmental entities for justifiable participa-
tion in areas such as medical services may
discourage many communities (particularly
the smaller ones in this state) from provid-
ing medical aid, as the financial commit-
ment necessary to insure all claims result-
ing from that aid could be disabling in its
effect. See Stanhope, 90 Wis.2d at 842-43,
280 N.W.2d at 719; Van Alstyne, supra
note 62, at 971 n. 365.


FN65. Sambs, 97 Wis.2d at 376-77, 293
N.W.2d at 514.


FN66. See Winston, 636 S.W.2d at 328-29;
Sambs, 97 Wis.2d at 377, 293 N.W.2d at
509, 514-15; Stanhope, 90 Wis.2d at 843,
280 N.W.2d at 719.


In contrast, plaintiffs maintain the claim raised in
similar cases that permitting unlimited recovery of
tort claims from the governmental entity and the in-
dividual governmental employee tort-feasor would
not create a fiscal nightmare as both the govern-
ment and the individual, without significant impact
on the state treasury, can obtain liability insurance
adequate to protect themselves in such actions.
Hence, the argument continues, there is no need to
limit the liability amount or restrict the waiver to
those entities enumerated in the Act.FN67 While
this contention may be true, it misses the point. The
rational basis test for equal protection does not re-
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quire that the legislative objective be compelling or
that the legislature utilize the best or wisest means
to achieve its goals.FN68 Rather, there need only
be a rational relationship between the statutory
classifications of governmental tort victims and the
object of the legislation to enhance recovery in
most cases while limiting the financial burden the
exercise of such remedies would impose on taxpay-
ers.FN69


FN67. Winston, 636 S.W.2d at 328.


FN68. Id.; Stanhope, 90 Wis.2d at 843,
280 N.W.2d at 719.


FN69. Winston, 636 S.W.2d at 328; Sambs,
97 Wis.2d at 366-68, 375-77, 293 N.W.2d
at 509-10, 514; Stanhope, 90 Wis.2d at
841-43, 280 N.W.2d at 718-19. Since the
Act's immunity waiver provisions afford a
remedy to all without qualification and
since it is impossible to achieve complete
equality in damage awards given the state's
right to limit the amount thereof, the equal
protection clauses of the Utah Constitution
and the fourteenth amendment of the
United States Constitution are not offended
by the Act's damage limitation provisions.
See supra notes 35, 40 & 60 and accompa-
nying text; infra notes 70 & 71 and accom-
panying text.


Given the realities of modern government and the
litigiousness of our society, the legislature, in en-
acting the Governmental Immunity Act, had a ra-
tional basis on which to fear that unrestricted liabil-
ity involves the risk of insolvency or grave finan-
cial burdens. Fiscal resources must be available and
preserved to pay for essential governmental ser-
vices; public financial burdens must be kept at reas-
onable levels; it is for the legislature to decide how
limited public funds will be spent. It is also within
the legislature's power to preserve sufficient public
funds to insure that government will be able to con-
tinue providing those services it believes will bene-
fit its citizenry.FN70


FN70. Stanhope, 90 Wis.2d at 842-43, 280
N.W.2d at 719. It is also to be observed
that since the state could choose to claim
absolute sovereign immunity for torts com-
mitted by a governmental entity, it is there-
fore entitled to waive such immunity and
to impose reasonable monetary limits
thereon. Since the legislature provided for
the right and the remedy when it enacted
the Governmental Immunity Act, it is
within its judgment to limit the maximum
recoverable amount. See Madsen, 658 P.2d
at 629-30; Winston, 636 S.W.2d at 328;
Sambs, 97 Wis.2d at 372, 293 N.W.2d at
512 (quoting Holytz v. City of Milwaukee,
17 Wis.2d 26, 40, 115 N.W.2d 618, 625
(1962)); Stanhope, 90 Wis.2d at 839, 280
N.W.2d at 717.


*387 Further, concerning the “cap” on damages in
its governmental immunity statute, the Nevada Su-
preme Court stated:


It seems to us quite impossible to devise a scheme
of equality in the awards of damages. The “total
damages sustained” by a claimant is an uncertain
amount in any case. That amount is what negoti-
ation or trial declares it to be, and the variation in
result for substantially similar injuries is remark-
able. A percentage of the “total damages sustained”
is equally uncertain. In the nature of things, equal-
ity of treatment as to the amount of damages cannot
be achieved, and in our view, the equal protection
clause has no bearing upon the subject. It was with-
in the legislative power to limit recovery.FN71


FN71. State v. Silva, 86 Nev. 911, 916, 478
P.2d 591, 594 (1970) (citation omitted).


In view of such, the views espoused in the main
opinion that the monetary limitations imposed by
the subject statutes are “drastic,” “arbitrary,” and
“absurdly low,” thus egregiously infringing upon
plaintiffs' right to a jury trial on the question of
damages,FN72 are unwarranted. As noted by other
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courts, while the value of the recovery limitation
levels prescribed by governmental immunity stat-
utes may have, through inflation or otherwise, sub-
stantially decreased to seemingly insufficient
amounts,


FN72. See main opinion at 363, 365 &
366.


[s]o long as the statute is constitutional, we have no
intrinsic ability to review its inherent wisdom or, if
it seems unwise, the power to change it. Whenever
lines are drawn by legislation, some may seem un-
wise, but the responsibility for drawing these lines
rests with the legislature and judicial review is lim-
ited. We [can but] agree with the sentiments ex-
pressed by other courts which have urged their le-
gislatures to periodically review their statutory pro-
visions which limit tort recoveries.FN73


FN73. Leliefeld, 104 Idaho at 375, 659
P.2d at 129 (footnote and citations omit-
ted), cited in part in Packard, 104 Idaho at
609, 661 P.2d at 775 (value of recovery
limitation has decreased); see also Estate
of Cargill, 119 N.H. at 669-670, 406 A.2d
at 708-09; Sambs, 97 Wis.2d at 368, 293
N.W.2d at 510; cf. Johnson, 273 Ind. at
400-01, 404 N.E.2d at 602 (right to have
jury assess damages is not offended by
statutory limitations in medical malprac-
tice legislation).


This Court errs in assuming without empirical evid-
ence that it is in a better position than the legis-
lature to consider the financial integrity of the state
and the reasonableness of monetary limitations
available to strike the necessary balance between
“sufficient” and “insufficient” recovery in future
cases.


When a legal distinction is determined, as no one
doubts that it may be, between night and day, child-
hood and maturity, or any other extremes, a point
has to be fixed or a line has to be drawn, or gradu-
ally picked out by successive decisions, to mark


where the change takes place. Looked at by itself
without regard to the necessity behind it the line or
point seems arbitrary. It might as well or nearly as
well be a little more to one side or the other. But
when it is seen that a line or point there must be,
and that there is no mathematical or logical way of
fixing it precisely, the decision of the Legislature
must be accepted unless we can say that it is very
wide of any reasonable mark.FN74


FN74. Louisville Gas & Electric Co. v.
Coleman, 277 U.S. 32, 41, 48 S.Ct. 423,
426, 72 L.Ed. 770 (1928) (Holmes, J., dis-
senting), quoted in Leliefeld, 104 Idaho at
375 n. 17, 659 P.2d at 129 n. 17.


Such is not the case here.


Accordingly, I conclude that the challenged provi-
sions of the Utah Governmental Immunity Act
clearly relate to a permissible legislative objective
and are neither discriminatory, arbitrary, nor op-
pressive in their application. The Act does not viol-
ate plaintiffs' equal protection rights or their access
to the courts. It provides a fair means of recovery
against governmental entities for the negligent acts
of their employees and officials.FN75


FN75. See supra notes 52-54 and accom-
panying text; see also Berry, 717 P.2d 670,
677 (“[L]egal causes of action which
provide remedies that protect section 11
interests may, in some cases, have to yield
to the power of the Legislature to promote
the public health, safety, morals, and wel-
fare” (footnote omitted).).


*388 I would affirm the trial court's order and up-
hold the constitutional validity of the challenged
provisions of the Utah Governmental Immunity
Act.


HOWE, Associate C.J., concurs in the dissenting
opinion of HALL, C.J.


Utah,1989.
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Supreme Court of Utah.
Ronald D. ELLIS, Plaintiff and Appellant,


v.
SOCIAL SERVICES DEPARTMENT OF the


CHURCH OF JESUS CHRIST OF LATTER-DAY
SAINTS, L.D.S. Social Services and C______


B______, Defendants and Respondents.
No. 16881.


July 28, 1980.


Father filed complaint for writ of habeas corpus
seeking determination that his illegitimate child
was being illegally restrained and that he be awar-
ded custody. The Third District Court, Salt Lake
County, Bryant H. Croft, J., dismissed the com-
plaint, and father appealed. The Supreme Court,
Hall, J., held that: (1) statute requiring that putative
father file notice of paternity prior to date illegitim-
ate child is relinquished or placed with agency li-
censed to provide adoption services or prior to fil-
ing of petition by person with whom mother has
placed child for adoption requires putative father to
file his notice before child is relinquished, if child
is placed through an agency; (2) provision of such
statute barring subsequent action to establish pa-
ternity where father fails to timely file such notices
does not deny equal protection; (3) father should
have been given opportunity to make showing that
he could not reasonably have expected that his
child would be born in Utah, that he came forward
within reasonable time after child's birth and that
termination of his parental rights was contrary to
basic notions of due process where child's mother
left California just prior to birth of child without
advising father as to where birth was to occur.


Reversed and remanded.


West Headnotes


[1] Pretrial Procedure 307A 679


307A Pretrial Procedure


307AIII Dismissal
307AIII(B) Involuntary Dismissal


307AIII(B)6 Proceedings and Effect
307Ak679 k. Construction of Plead-


ings. Most Cited Cases
On motion to dismiss complaint, complainant is en-
titled to benefit not only of facts stated in com-
plaint, but also of legitimate inferences to be drawn
therefrom.


[2] Adoption 17 7.2(3)


17 Adoption
17k7 Consent of Parties


17k7.2 Natural Parents, Necessity of Consent
in General


17k7.2(3) k. Illegitimate Children. Most
Cited Cases
Whenever natural mother relinquishes custody of
illegitimate child either to agency or to individual
for purposes of adoption, in order to protect his
rights, putative father must file notice of paternity
with Bureau of Vital Statistics. U.C.A.1953,
78-30-4(3), 78-30-12.


[3] Adoption 17 7.2(3)


17 Adoption
17k7 Consent of Parties


17k7.2 Natural Parents, Necessity of Consent
in General


17k7.2(3) k. Illegitimate Children. Most
Cited Cases
Statute requiring that to protect his rights the putat-
ive father file notice of paternity prior to date ille-
gitimate child is relinquished or placed with agency
licensed to provide adoption services or prior to fil-
ing of petition by person with whom mother has
placed child for adoption requires putative father to
file his notice before child is relinquished to adop-
tion agency, if child is placed through an agency,
and in such case he does not have up until petition
for adoption is filed to file his notice. U.C.A.1953,
78-30-4(3).
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[4] Adoption 17 7.2(3)


17 Adoption
17k7 Consent of Parties


17k7.2 Natural Parents, Necessity of Consent
in General


17k7.2(3) k. Illegitimate Children. Most
Cited Cases
Before petition for adoption may be granted, party
seeking adoption must file with court certification
of Bureau of Vital Statistics which indicates wheth-
er there is father's notice of paternity on file per-
taining to illegitimate child in question, and if there
is such notice on file, court must decide whether
such notice was timely filed. U.C.A.1953,
78-30-4(3), 78-30-4(3)(b).


[5] Adoption 17 7.2(3)


17 Adoption
17k7 Consent of Parties


17k7.2 Natural Parents, Necessity of Consent
in General


17k7.2(3) k. Illegitimate Children. Most
Cited Cases
Statute providing that to protect his rights putative
father must file notice of paternity prior to date ille-
gitimate child is relinquished or placed with agency
licensed to provide for adoption services or prior to
filing of petition by person with whom mother has
placed child for adoption is to be given reasonable
and sensible construction to bring consonance to
various provisions of such statute. U.C.A.1953,
78-30-4(3).


[6] Adoption 17 2


17 Adoption
17k2 k. Constitutionality of Statutes. Most Cited


Cases


Constitutional Law 92 3740


92 Constitutional Law
92XXVI Equal Protection


92XXVI(E) Particular Issues and Applica-
tions


92XXVI(E)16 Families and Children
92k3740 k. Adoption. Most Cited


Cases
(Formerly 92k225.1)


Statute which provides that putative father may
claim parental rights by registering notice of pa-
ternity prior to date illegitimate child is relin-
quished or placed with an agency licensed to
provide adoption services or prior to filing petition
by person with whom mother has placed child for
adoption, and barring subsequent action to establish
paternity where father fails to file such notice does
not deny equal protection. U.C.A.1953 78-30-4(3);
U.S.C.A.Const. Amend. 14.


[7] Constitutional Law 92 996


92 Constitutional Law
92VI Enforcement of Constitutional Provisions


92VI(C) Determination of Constitutional
Questions


92VI(C)3 Presumptions and Construction
as to Constitutionality


92k996 k. Clearly, Positively, or Un-
mistakably Unconstitutional. Most Cited Cases


(Formerly 92k48(3))


Constitutional Law 92 1002


92 Constitutional Law
92VI Enforcement of Constitutional Provisions


92VI(C) Determination of Constitutional
Questions


92VI(C)3 Presumptions and Construction
as to Constitutionality


92k1001 Doubt
92k1002 k. In General. Most Cited


Cases
(Formerly 92k48(3))


In determination of whether legislative enactment is
facially unconstitutional, all doubts should be re-
solved in favor of constitutionality of statute and no
act should be declared unconstitutional unless it is
clearly and palpably so.


[8] Constitutional Law 92 990
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92 Constitutional Law
92VI Enforcement of Constitutional Provisions


92VI(C) Determination of Constitutional
Questions


92VI(C)3 Presumptions and Construction
as to Constitutionality


92k990 k. In General. Most Cited
Cases


(Formerly 92k48(1))
Statute must be read to be consistent with basic
constitutional rights, and will be upheld unless it
contains provision which expressly excludes a con-
stitutional protection.


[9] Constitutional Law 92 657


92 Constitutional Law
92V Construction and Operation of Constitu-


tional Provisions
92V(F) Constitutionality of Statutory Provi-


sions
92k657 k. Invalidity as Applied. Most


Cited Cases
(Formerly 92k38)


Statute which is fair upon its face may be shown to
be void and unenforceable as applied.
U.S.C.A.Const. Amend. 14.


[10] Constitutional Law 92 4392


92 Constitutional Law
92XXVII Due Process


92XXVII(G) Particular Issues and Applica-
tions


92XXVII(G)18 Families and Children
92k4390 Parent and Child Relationship


92k4392 k. Children Out-
Of-Wedlock; Paternity. Most Cited Cases


(Formerly 92k274(5))
Where it is impossible for putative father to file re-
quired notice of paternity prior to statutory bar to
his bringing or maintaining any action to establish
his paternity of illegitimate child, through no fault
of his own, due process requires that he be permit-
ted to show that he was not afforded reasonable op-
portunity to comply with such statute. U.C.A.1953,


78-30-4(3); U.S.C.A.Const. Amend. 14.


[11] Constitutional Law 92 4392


92 Constitutional Law
92XXVII Due Process


92XXVII(G) Particular Issues and Applica-
tions


92XXVII(G)18 Families and Children
92k4390 Parent and Child Relationship


92k4392 k. Children Out-
Of-Wedlock; Paternity. Most Cited Cases


(Formerly 92k274(5))


Constitutional Law 92 4403.5


92 Constitutional Law
92XXVII Due Process


92XXVII(G) Particular Issues and Applica-
tions


92XXVII(G)18 Families and Children
92k4403.5 k. Removal or Termination


of Parental Rights. Most Cited Cases
(Formerly 92k4393, 92k274(5))


Where putative father alleged that illegitimate
child's mother left California just prior to birth of
child without advising putative father as to where
birth was to occur, upon birth of child, mother de-
clared father to be unknown, and she relinquished
custody to agency just four days after its birth, pu-
tative father was required to have opportunity to
make showing that he could not reasonably have
expected his child to be born in Utah, that he came
forward within reasonable time after child's birth,
and that termination of his parental rights was con-
trary to basic notions of due process. U.C.A.1953,
78-30-4(3); U.S.C.A.Const. Amend. 14.
*1252 William A. Stegall, Jr. of Dart & Stegall,
Salt Lake City, for plaintiff and appellant.


Allen M. Swan and J. Douglas Mitchell, Salt Lake
City, for defendants and respondents.


HALL, Justice:


[1] Plaintiff appeals the dismissal of his amended
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complaint for writ of habeas corpus whereby he had
sought a determination that his illegitimate child
was being “illegally restrained” and that he, the pu-
tative father, be awarded custody. Inasmuch as no
evidence was taken below, there is no evidentiary
record before the Court and the allegations of the
verified complaint must be considered true for pur-
poses of this appeal.[FN1]


FN1. On a motion to dismiss a complaint,
the complainant is entitled to the benefit
not only of the facts stated in the com-
plaint, but also of the legitimate inferences
to be drawn therefrom.75 Am.Jur.2d Trial
s 438; see also Christensen v. Lelis Auto-
matic Transmission Service, 24 Utah 2d
165, 467 P.2d 605 (1970); Liquor Control
Commission v. Athas, 121 Utah 457, 243
P.2d 441 (1952).


Plaintiff is 23 years of age and C B
(hereinafter referred to as “the child's mother”) is
18 years of age. Both are residents of California
and were engaged to be married on July 16, 1979.
Approximately two weeks prior to the wedding, the
child's mother terminated the engagement. At this
time, both parties were aware that she was pregnant
with plaintiff's child.


Several days prior to the birth of the child, the
child's mother traveled from California to Utah
without plaintiff's knowledge. Shortly after her ar-
rival, she arranged to relinquish custody of the
child, upon its birth, to either defendant Social Ser-
vices Department of the Church of Jesus Christ of
Latter-Day Saints or defendant L.D.S. Social Ser-
vices (hereinafter collectively referred to as the
“Agency”). The baby was born on December 15,
1979, and the child's mother advised the Bureau of
Vital Statistics of the Division of Health, Utah De-
partment of Social Services (hereinafter the
“Bureau”) that the father of the child was unknown.
On December 19, 1979 *1253 she executed an
“Affidavit and Release” whereby she relinquished
physical custody of the child to the Agency and
waived all parental rights thereto.


While still in California and upon learning of the
birth of the child and the actions of the child's
mother, plaintiff contacted his attorney concerning
his parental rights. The attorney then apparently
contacted the Agency by telephone on December
21, 1979, and informed it that plaintiff was the fath-
er of the child and that he intended to assert his par-
ental rights. Nevertheless, the Agency refused to re-
linquish custody or to give plaintiff any information
as to the child's whereabouts.


On January 2, 1980, plaintiff filed with the Bureau
a notice of his claim of paternity and a statement of
his willingness and intent to support the child. On
January 4, 1980, plaintiff filed his “verified com-
plaint for writ of habeas corpus” and a hearing
thereon was scheduled for January 22, 1980. De-
fendants filed their motion to dismiss on January
14, and a hearing thereon was scheduled for Janu-
ary 21, 1980. Plaintiff filed an “amended complaint
for writ of habeas corpus” on January 15.[FN2] At
the January 21 hearing, the court granted defend-
ant's motion to dismiss, from which ruling plaintiff
now appeals.


FN2. The amended complaint merely
named L.D.S. Social Services as a party
not previously joined.


Plaintiff makes three basic arguments on appeal: (1)
by publicly acknowledging the child as his, plaintiff
has legitimated and adopted the child pursuant to
U.C.A., 1953, 78-30-12; (2) the notice of paternity
was timely filed in this case; (3) the denial of his
action denied plaintiff his constitutional rights of
due process and equal protection.


Plaintiff first claims that by notifying the Agency of
his paternity, by filing a notice of paternity with the
Bureau, and by filing his complaint, plaintiff has
publicly acknowledged and adopted the child as
his.U.C.A., 1953, 78-30-12 provides as follows:


The father of an illegitimate child, by publicly ac-
knowledging it as his own, receiving it as such
with the consent of his wife, if he is married, into
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his family and otherwise treating it as if it were a
legitimate child, thereby adopts it as such, and
such child is thereupon deemed for all purposes
legitimate from the time of its birth. The forego-
ing provisions of this chapter do not apply to
such an adoption.


In State in Interest of M [FN3] this Court upheld
the express provisions of the statute and ruled that
the putative father's right to custody of his illegit-
imate child is superior to all others, except the
child's mother. However, in 1975, the legislature
enacted a statute which effectively limited the time
in which the putative father may assert those rights
where the mother has relinquished her rights to the
child.U.C.A., 1953, 78-30-4(3) provides as follows:


FN3. 25 Utah 2d 101, 476 P.2d 1013
(1970); that the statute applies to a bachel-
or as well as a married father, see In re
Garr's Estate, 31 Utah 57, 86 P. 757
(1906).


(a) A person who is the father or claims to be the
father of an illegitimate child may claim rights
pertaining to his paternity of the child by register-
ing with the bureau of vital statistics of the divi-
sion of health, Utah department of social ser-
vices, a notice of his claim of paternity of an ille-
gitimate child and of his willingness and intent to
support the child to the best of his ability. The
bureau of vital statistics shall provide forms for
the purpose of registering the notices, and the
forms shall be made available through the bureau
and in the office of the county clerk in every
county in this state.


(b) The notice may be registered prior to the birth
of the child but must be registered prior to the
date the illegitimate child is relinquished or
placed with an agency licensed to provide adop-
tion services or prior to the filing of a petition by
a person with whom the mother has placed the
child for adoption. The notice shall be signed by
the registrant and shall *1254 include his name
and address, the name and last known address of


the mother, and either the birthdate of the child or
the probable month and year of the expected birth
of the child. The bureau of vital statistics shall
maintain a confidential registry for this purpose.


(c) Any father of such child who fails to file and
register his notice of claim to paternity and his
agreement to support the child shall be barred
from thereafter bringing or maintaining any ac-
tion to establish his paternity of the child. Such
failure shall further constitute an abandonment of
said child and a waiver and surrender of any right
to notice of or to a hearing in any judicial pro-
ceeding for the adoption of said child, and the
consent of such father to the adoption of such
child shall not be required.


(d) In any adoption proceeding pertaining to an
illegitimate child, if there is no showing that the
father has consented to the proposed adoption, it
shall be necessary to file with the court prior to
the granting of a decree allowing the adoption a
certificate from the bureau of vital statistics,
signed by its director, which certificate shall state
that a diligent search has been made of the re-
gistry of notices from fathers of illegitimate chil-
dren and that no registration has been found per-
taining to the father of the illegitimate child in
question.


[2] Therefore, whenever the natural mother relin-
quishes custody of the child either to an agency or
to an individual for purposes of adoption, in order
to protect his rights under U.C.A., 1953, 78-30-12,
the putative father must file a notice of paternity
with the Bureau. Where he fails timely to act, he
“shall be barred from thereafter bringing or main-
taining any action to establish his paternity of the
child.”[FN4]In the instant case, the child's mother
has relinquished custody of the child for the pur-
pose of adoption, and for plaintiff to avail himself
of the provisions relating to “public acknowledg-
ment” of the child, he must show that he has acted
timely.


FN4.U.C.A., 1953, 78-30-4(3)(c).
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[3] In his second contention on appeal, plaintiff
claims that indeed he has timely filed his notice of
paternity pursuant to U.C.A., 1953, 78-30-4(3). He
urges that paragraph (b) thereof should be inter-
preted as follows: The putative father's notice must
be filed either before the child is relinquished to an
adoption agency, or in any event, prior to the filing
of a petition for adoption. Such an interpretation is
contrary to the express language of the statute.
Paragraph (b) specifically provides that if the child
is placed privately, the father has until the filing of
the adoption petition in which to file his notice of
paternity; on the other hand, if the child is placed
through an agency, the father has only until the
mother relinquishes custody of the child to the
agency.


[4][5] Plaintiff's reliance on paragraph (d) in sup-
port of his interpretation of paragraph (b) is mis-
placed. He asserts that paragraph (d) makes it clear
that he has up until a petition for adoption is filed in
which to file his notice; otherwise, where notice is
filed with the Bureau after custody of the child has
been relinquished to an agency, but before the ad-
option petition is filed, the illegitimate child may
not be adopted by anyone. The primary flaw in this
argument is that paragraph (d) does not address
rights of putative fathers, but rather gives directions
to the court in proceedings involving the adoption
of illegitimate children. Before a petition for adop-
tion may be granted,[FN5] the party seeking the ad-
option must file with the court a certification of the
Bureau which indicates whether there is a father's
notice of paternity on file pertaining to the illegit-
imate child in question. If there is no notice on
*1255 file, the court may grant the petition for ad-
option. If there is a notice on file, the court must
first decide whether it was timely filed pursuant to
other provisions of the statute.[FN6] Indeed, as in-
dicated supra, paragraph (c) bars the father from
“maintaining any action to establish his paternity of
the child” after the child is given up for adoption.
(Emphasis added.)


FN5. Paragraph (d) says nothing as to the


filing of a petition, as asserted by plaintiff,
but relates only to the granting of a peti-
tion.


FN6. The statute is to be given a reason-
able and sensible construction, Curtis v.
Harmon Electronics, Utah, 575 P.2d 1044
(1978). The objective is to bring conson-
ance to the various provisions of the stat-
ute, Monson v. Hall, Utah, 584 P.2d 833
(1978).


As a final point on appeal, plaintiff challenges the
constitutionality of U.C.A., 1953, 78-30-4(3),
claiming it to be contrary to basic notions of equal
protection and due process.[FN7]


FN7.Constitution of Utah, Article I, ss 2
and 7; Constitution of the United States,
Amendment XIV, s 1.


[6] Plaintiff challenges the unequal treatment of the
unwed mother and father, whereby only the moth-
er's affirmative consent is required for the adoption
of an illegitimate child. In support of his conten-
tion, plaintiff cites the case of Caban v. Mo-
hammed.[FN8] In that case, the unwed father ap-
pealed from decisions of the New York state courts
which allowed his children to be adopted by their
natural mother and her present husband without his
consent and against his wishes.[FN9] The natural
father had previously resided with the mother and
had contributed to the children's support for a num-
ber of years, appeared as the father on their birth
certificates, and maintained consistent contact with
the children after separating from the mother. The
United States Supreme Court held that under such
circumstances, the permitting of unwed mothers,
but not unwed fathers, to veto the adoption of a
child by withholding consent violated the Equal
Protection Clause. The Court then went on to state
the following:


FN8. 441 U.S. 380, 99 S.Ct. 1760, 60
L.Ed.2d 297 (1979).
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FN9. The New York statute required actual
consent to adoption to be given by both
parents of a child born in wedlock, but
only the consent of the mother of a child
born out of wedlock.


In those cases where the father never has come for-
ward to participate in the rearing of his child,
nothing in the Equal Protection Clause precludes
the State from withholding from him the priv-
ilege of vetoing the adoption of that child.


The problem present in Caban is obviated in this
jurisdiction by the provisions of U.C.A., 1953,
78-30-12, as discussed supra. Where the father of
an illegitimate child complies with the provisions
of that statute, his rights with respect to the child
are as though the child were born legitimate. There
is therefore no merit to plaintiff's contention that he
has been denied equal protection of the laws.


Plaintiff's due process argument challenges the con-
stitutionality of the presumption that a father has
abandoned his illegitimate child where he does not
file a timely notice of paternity with the
Bureau.[FN10] The claim is basically that the stat-
ute denies a putative father both notice and an op-
portunity to be heard.[FN11]


FN10.U.C.A., 1953, 78-30-4(3)(c).


FN11. That such are essential elements of
due process, see Armstrong v. Manzo, 380
U.S. 545, 85 S.Ct. 1187, 14 L.Ed.2d 62
(1965); National Farmers Union Property
& Casualty Co. v. Thompson, 4 Utah 2d 7,
286 P.2d 249 (1955); and Fuller-Toponce
Truck Co. v. Public Service Comm., 99
Utah 28, 96 P.2d 722 (1939).


[7][8][9] There is a general reluctance on the part
of the judiciary to declare a legislative enactment
facially unconstitutional.[FN12] All doubts should
be resolved in favor of the constitutionality of a
statute and no act should be declared unconstitu-
tional unless it *1256 is clearly and palpably


[FN13] A statute must be read to be consistent with
basic constitutional rights, and will be upheld un-
less it contains a provision which expressly ex-
cludes a constitutional protection.[FN14] However,
a statute fair upon its face may be shown to be void
and unenforceable as applied.[FN15]


FN12. See Salt Lake City v. West Gallery
Corp., Utah, 584 P.2d 839 (1978) citing
Broadrick v. Oklahoma, 413 U.S. 601, 93
S.Ct. 2908, 37 L.Ed.2d 830 (1973).


FN13. Parkinson v. Watson, 4 Utah 2d
191, 291 P.2d 400 (1955).


FN14.16 Am.Jur.2d, Constitutional Law s
225, and cases cited therein.


FN15. Great Northern Railway Co. v.
Washington, 300 U.S. 154, 57 S.Ct. 397 81
L.Ed. 573 (1937); United States v. Car-
olene Products Co., 304 U.S. 144, 58 S.Ct.
778, 82 L.Ed. 1234 (1938).


[10] The statute in question provides that if the pu-
tative father fails to file his notice of paternity prior
to the happening of certain events, he is thereafter
barred. In the usual case, the putative father would
either know or reasonably should know approxim-
ately when and where his child was born.[FN16] It
is conceivable, however, that a situation may arise
when it is impossible for the father to file the re-
quired notice of paternity prior to the statutory bar,
through no fault of his own. In such a case, due
process requires that he be permitted to show that
he was not afforded a reasonable opportunity to
comply with the statute.[FN17]


FN16. Notice requirements may be satis-
fied where necessarily implied. See Tatlow
v. Bacon, 101 Kansas 26, 165 P. 835
(1917); error dismissed in 251 U.S. 537, 40
S.Ct. 55, 64 L.Ed. 402 (1919); and Singue-
field v. Valentine, 159 Miss. 144, 132 So.
81 (1931).


FN17. See Stanley v. Illinois, 405 U.S.
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645, 92 S.Ct. 1208, 31 L.Ed.2d 551 (1972).


[11] In his complaint, plaintiff asserts that the
child's mother left California just prior to the birth
of the child without advising him as to where the
birth was to occur; that when the child was born,
she declared the father to be unknown; and that she
relinquished custody of the child just four days
after its birth. The complaint was dismissed sum-
marily on motion.[FN18] Plaintiff was not given an
opportunity to present evidence to show as a factual
matter that he could not reasonably have expected
his baby to be born in Utah. He should be afforded
an opportunity to make that showing. If he is suc-
cessful in showing that the termination of his par-
ental rights was contrary to basic notions of due
process, and that he came forward within a reason-
able time after the baby's birth, he should be
deemed to have complied with the statute.


FN18. The effect of the court's ruling was
that plaintiff had not complied with the
statute and was therefore forever barred
from claiming custody of the child.


The lower court's ruling is therefore reversed and
the case is remanded for further proceedings con-
sistent with this opinion. Costs to plaintiff.


CROCKETT, C. J., and MAUGHAN, WILKINS
and STEWART, JJ., concur.
Utah, 1980.
Ellis v. Social Services Dept. of Church of Jesus
Christ of Latter-Day Saints
615 P.2d 1250
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Supreme Court of Utah.
James Carlos FOOTE, Petitioner,


v.
The UTAH BOARD OF PARDONS; Pete Hahn,
Chairman of the Utah Board of Pardons; and Vic-
toria Palacios, Member of the Utah Board of Par-


dons, Respondents.
No. 900132.


March 14, 1991.


Defendant sought extraordinary relief contending
that manner in which parole hearings were conduc-
ted deprived him of procedural due process. In ori-
ginal proceeding, the Supreme Court, Hall, C.J.,
held that: (1) judiciary had inherent authority to re-
view Board of Pardons to assure that defendant was
not denied due process, and (2) meaningful review
of Board's actions or due process claims was not
possible in absence of adequate record.


Referred to District Court.


West Headnotes


[1] Pardon and Parole 284 46


284 Pardon and Parole
284II Parole


284k45 Authority or Duty to Grant Parole or
Parole Consideration


284k46 k. Parole as Right or Privilege.
Most Cited Cases
Absent statutory language which limits parole
board's discretion, there is no federally protected
liberty interest in parole release nor is there expect-
ation of parole afforded by due process clause of
Federal Constitution. U.S.C.A. Const.Amends. 5,
14.


[2] Constitutional Law 92 4838


92 Constitutional Law
92XXVII Due Process


92XXVII(H) Criminal Law
92XXVII(H)12 Other Particular Issues


and Applications
92k4838 k. Parole. Most Cited Cases


(Formerly 92k272.5)
Due process does not require particular procedure
to determine whether to grant parole where determ-
inate sentence has been given since early release is
matter of grace and, thus, parole is not protected
liberty interest. U.S.C.A. Const.Amends. 5, 14.


[3] Pardon and Parole 284 62


284 Pardon and Parole
284II Parole


284k57 Proceedings
284k62 k. Review. Most Cited Cases


State Constitution required judicial review of alleg-
ations that manner in which parole hearing conduc-
ted deprived defendant of procedural due process,
even though statute provided that decisions of
Board of Pardons was final and not subject to judi-
cial review, since judiciary had inherent power to
assure that claims of denial of due process by gov-
ernment be heard, and if justified, vindicated.
Const. Art. 1, §§ 7, 11; U.C.A.1953, 77-27-5(3).
*734 Craig S. Cook, Salt Lake City, for petitioner.


R. Paul Van Dam, C. Dane Nolan, Salt Lake City,
for respondents.


HALL, Chief Justice:


This is an original proceeding in this court wherein
petitioner James Carlos Foote seeks extraordinary
relief. Foote contends that the manner in which his
parole hearings have been conducted has deprived
him of procedural due process.


[1] Foote concedes that absent statutory language
which limits a parole board's discretion, which is
the case in Utah,FN1 there is no federally protected
liberty interest in parole release FN2 nor is there an
expectation of parole afforded by the due process
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clause of the federal constitution.FN3 However, he
urges that we reject the rationale of Greenholtz and
interpret article I, section 7 of the Utah Constitution
as creating due process protections in excess of
those afforded by the federal constitution.


FN1. Utah Code Ann. § 77-27-5 (1990).


FN2. Greenholtz v. Inmates Neb. Penal &
Correction Complex, 442 U.S. 1, 99 S.Ct.
2100, 60 L.Ed.2d 668 (1979).


FN3. Id.


[2] Greenholtz holds that unless the statutory
scheme making parole available creates a reason-
able expectation of release, parole is not a protected
liberty interest under the federal due process clause
and that no particular procedure need be followed
in determining whether to grant it.FN4 However,
the reasoning of Greenholtz has little persuasive
force when addressing a *735 due process claim
under the Utah Constitution in the context of our
indeterminate sentencing scheme. In the federal
system and in some other state courts, the trial
judge determines the number of years one con-
victed shall spend in prison and an early release is
considered a matter of grace. It is in that context
that the federal due process decisions about parole
are made.FN5 However, under the Utah indeterm-
inate sentencing system, the statute under which a
defendant is convicted of, for example, a first de-
gree felony, sets the time of imprisonment as a
range, from five years to life. If the trial judge
sends the defendant to prison, the judge does not
determine the number of years the defendant will
spend there. That is left to the unfettered discretion
of the board of pardons, which performs a function
analogous to that of the trial judge in jurisdictions
that have a determinate sentencing scheme.


FN4. Greenholtz, 442 U.S. at 14-16, 99
S.Ct. at 2107-08.


FN5. See generally Greenholtz, 442 U.S. at
1, 99 S.Ct. at 2100 (judicially imposed


maximum and minimum terms); Soloman
v. Elsea, 676 F.2d 282 (7th Cir.1982);
Evans v. Dillahunty, 662 F.2d 522 (8th
Cir.1981).


There is no question that due process protections
apply at the time of sentencing by the trial judge,
whether the judge determines the actual number of
years to be served, as in the federal courts and some
state courts, or only whether to send the defendant
to prison, as is the case in Utah.FN6 The Utah Con-
stitution certainly requires that equivalent due pro-
cess protection be afforded when the board of par-
dons determines the actual number of years a de-
fendant is to serve.


FN6. See, e.g., State v. Howell, 707 P.2d
115, 117 (Utah 1985); Gardner v. Florida,
430 U.S. 349, 358, 97 S.Ct. 1197, 1204, 51
L.Ed.2d 393 (1977); United States v.
Fatico, 579 F.2d 707, 711 (2d Cir.1978).


[3] Utah Code Ann. § 77-27-5(3) provides that the
determinations and decisions of the board of par-
dons in cases involving the approval or denial of
paroles are final and not subject to judicial review.
Thus there is no right of appeal from a decision of
the board of pardons. Since an appeal is barred by
this provision, and since an appeal is the only legal
remedy that could exist in this case, it follows that
no remedy at law exists. However, if section
77-27-5(3) was intended to preclude all judicial re-
view, both by way of law and by way of extraordin-
ary writs, then that section runs afoul of article I,
section 11 of the Utah Constitution.FN7 In addi-
tion, the mandate of the due process clause of art-
icle I, section 7 of the Declaration of Rights in the
Utah Constitution is comprehensive in its applica-
tion to all activities of state government. It is the
province of the judiciary to assure that a claim of
the denial of due process by an arm of government
be heard and, if justified, that it be vindicated.
What may constitute due process in any given cir-
cumstance may vary, but assuredly, the parole
board is not outside the constitutional mandate that
the actions of government must afford due process
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of law.FN8 Thus, there is no question that habeas
corpus review of the board of pardon's actions is
available.


FN7. Dunn v. Cook, 791 P.2d 873 (Utah
1990).


FN8. See, Hatch v. DeLand, 790 P.2d 49
(Utah Ct.App.1990); cf. Andrews v. Haun,
779 P.2d 229 (Utah 1989).


Precisely what due process requires of the board of
pardons cannot be determined in the abstract, but
must be determined only after the facts concerning
the procedures followed by the board are flushed
out.


The numerous assertions of fact petitioner makes
pertaining to the conduct of the parole hearings are
undocumented, and in the absence of an adequate
record, this court is unable to conduct a meaningful
review of the board's actions or of petitioner's due
process claims. We therefore refer this matter to the
district court of Salt Lake County for appropriate
proceedings.


HOWE, Associate C.J., and STEWART,
DURHAM and ZIMMERMAN, JJ., concur.
Utah,1991.
Foote v. Utah Bd. of Pardons
808 P.2d 734
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This opinion is subject to revision before final
publication in the Pacific Reporter.


IN THE SUPREME COURT OF THE STATE OF UTAH


----oo0oo----


Nathan H. Merrill, No. 20070584
Petitioner,


v.


Utah Labor Commission; Vermax
of Florida, Inc., dba Dakota
Cabinets; Workers Compensation F I L E D
Fund; and Wausau Business Insurance,


Respondents. April 24, 2009


---


Original Proceeding in the Utah Court of Appeals


Attorneys:  Phillip B. Shell, Salt Lake City, for petitioner
  Sharon J. Eblen, Salt Lake City, for respondents
  Alan Hennebold, Salt Lake City, for Labor Commission
  James R. Black, Thomas R. Lee, Eugene C. Miller,
  Salt Lake City, amicus Workers Compensation Fund


---


On Certiorari to the Utah Court of Appeals


DURHAM, Chief Justice :


INTRODUCTION


¶1 We granted certiorari to consider whether Utah Code
section 34A-2-413(5) violates the Equal Protection Clauses of the
Utah and United States Constitutions by discriminating on the
basis of age.  Section 34A-2-413(5) provides an offset reducing
the amount of benefits for individuals receiving both workers’
compensation benefits and social security retirement benefits. 
Specifically, when an individual qualifies for both social
security retirement benefits and workers’ compensation benefits,
and when the individual has received 312 weeks of workers’
compensation, workers’ compensation benefits are reduced by fifty
percent of the amount the individual is receiving in social
security retirement benefits.  We hold that this offset violates
Utah’s uniform operation of the law guarantee and reverse and
remand.







  1 This section was enacted in 1988 and not amended until
2005.  The 2005 amendments made stylistic changes that do not
affect our analysis; so, we cite to the 2005 version.  The
statute was subsequently amended in 2008.  Utah Code Ann. § 34A-
2-413(5) (Supp. 2008).  This amended version of the statute is
substantially the same as the version at issue in this case, with
the exception of a cost-of-living increase which has no impact on
our analysis.  See  id.  § 34A-2-413(5)(b)(i).  Thus the analysis
we apply to the 2005 version is also applicable to the 2008
version.
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BACKGROUND


¶2 The opinion of the court of appeals contains a thorough
factual history, which we will not repeat here.  See  Merrill v.
Labor Comm’n , 2007 UT App 214, ¶¶ 2-6, 163 P.3d 741.  Instead, we
recount only those facts relevant to the appeal.  Nathan Merrill
was injured while working for Vermax of Florida, Inc., dba Dakota
Cabinets (Dakota).  The Utah Labor Commission (the Commission)
determined that Merrill had become permanently and totally
disabled and was unable to find other employment.  The Commission
originally ordered that Merrill receive workers’ compensation
payments of $395 per week, plus other statutorily prescribed
payments to be determined.  Dakota subsequently challenged the
$395 award, arguing that it needed to be offset pursuant to
subsection (5) of Utah Code section 34A-2-413, which provides:


Notwithstanding the minimum rate established
in Subsection (2), the compensation payable
by the employer, its insurance carrier, or
the Employers’ Reinsurance Fund, after an
employee has received compensation from the
employer or the employer’s insurance carrier
for any combination of disabilities amounting
to 312 weeks of compensation at the
applicable total disability compensation
rate, shall be reduced, to the extent
allowable by law, by the dollar amount of 50%
of the Social Security retirement benefits
received by the employee during the same
period.


Utah Code Ann. § 34A-2-413(5) (2005). 1


¶3 The appellant argues that this subsection violates both
the uniform operation of laws provision of article I, section 24
of the Utah Constitution and the Equal Protection Clause of the
Fourteenth Amendment to the United States Constitution.  He
asserts that the offset treats him differently than others
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similarly situated without a rational basis.  The Commission
determined that it did not have authority to consider the
constitutionality of the statute and ordered an offset in the
payments.  Mr. Merrill appealed to the Utah Court of Appeals. 
The court of appeals held:


In enacting section 413(5), the Utah
Legislature may have legitimately concluded
that the statute would assure employees
adequate recovery for wages lost due to
disability but also avoid duplication in
benefits by reducing workers’ compensation
awards once workers also begin receiving
social security retirement payments. 
Additionally, the legislature may have
intended to reduce the cost of workers’
compensation insurance premiums for
employers.  Thus, we can conceive of at least
two legitimate legislative purposes behind
the challenged legislation.


Merrill , 2007 UT App 214, ¶ 18. 


¶4 The court of appeals further held that “the legislature
chose a reasonable means to achieve its objective” and that the
statute survived rational basis review under the Utah
Constitution.  Id.  ¶¶ 19-20.


STANDARD OF REVIEW


¶5 On certiorari, we review the decision of the Utah Court
of Appeals for correctness.  Thomas v. Color Country Mgmt. , 2004
UT 12, ¶ 9, 84 P.3d 1201.  The constitutionality of a statute is
a question of law that we also review for correctness.  Ryan v.
Gold Cross Servs., Inc. , 903 P.2d 423, 424 (Utah 1995); see also
Amax Magnesium Corp. v. Utah State Tax Comm’n , 796 P.2d 1256,
1258 (Utah 1990) (“[T]his court shows no deference to the Tax
Commission’s conclusion as to the legality or constitutionality
of tax statutes because they are conclusions of law.”).  “It is
important to note at the outset that our uniform operation of the
laws analysis is guided by the well-settled proposition that all
statutes are presumed to be constitutional and the party
challenging a statute bears the burden of proving its
invalidity.”  Blue Cross & Blue Shield of Utah v. State , 779 P.2d
634, 637 (Utah 1989); see also  Ryan , 903 P.2d at 424.
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ANALYSIS


I.  WE CONSIDER THIS EQUAL PROTECTION CHALLENGE
UNDER THE FRAMEWORK OF UTAH LAW


¶6 Mr. Merrill has challenged the constitutionality of the
statute under both the Utah Constitution and the United States
Constitution.  The uniform operation of laws provision of the
Utah Constitution provides, “All laws of a general nature shall
have uniform operation.”  Utah Const. art. I, § 24.  Similarly, 
the Fourteenth Amendment of the United States Constitution
provides for equal protection of the laws.  U.S. Const. amend.
XIV, § 1.  The purpose of the uniform operation of laws provision 
is to prevent “classifying persons in such a manner that those
who are similarly situated with respect to the purpose of a law
are treated differently by that law, to the detriment of some of
those so classified.”  Blue Cross & Blue Shield of Utah v. State ,
779 P.2d 634, 637 (Utah 1989).  “The essence of the uniform
operation of laws principle is that ‘legislative classifications
resulting in differing treatment for different persons must be
based on actual differences that are reasonably related to the
legitimate purposes of the legislation.’”  Ryan v. Gold Cross
Servs., Inc. , 903 P.2d 423, 426 (Utah 1995) (quoting Mountain
Fuel Supply Co. v. Salt Lake City Corp. , 752 P.2d 884, 887 (Utah
1988)).  “[P]ersons similarly situated should be treated
similarly, and persons in different circumstances should not be
treated as if their circumstances were the same.”  Malan v.
Lewis , 693 P.2d 661, 669 (Utah 1984).


¶7 The uniform operation of laws provision and the Equal
Protection clause address similar concerns in determining the
constitutionality of a statute.  Both have as their basic concept
“the settled concern of the law that the legislature be
restrained from the fundamentally unfair practice of creating
classifications that result in different treatment being given
[to] persons who are, in fact, similarly situated.”  Mountain
Fuel Supply Co. , 752 P.2d at 888.  “The two provisions are
substantially parallel.”  State v. Merrill , 2005 UT 34, ¶ 31, 114
P.3d 585.  Accordingly, becasue our “review [of] legislative
classifications under article I, section 24 [of the Utah
Constitution] . . . is at least as exacting and, in some
circumstances, more rigorous than the standard applied under the
[Fourteenth Amendment of the] federal constitution,” Mountain
Fuel Supply Co. , 752 P.2d at 889, we evaluate the
constitutionality of the statute under Utah law.
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II.  THE STATUTE IS UNCONSTITUTIONAL


¶8 The United States Supreme Court has held that age is
not a suspect classification, and statutes that create
classifications based on age are analyzed under a rational basis
review.  Mass. Bd. of Ret. v. Murgia , 427 U.S. 307, 313–14
(1976).  We likewise subject classifications based on age to 
rational basis review.  Purdie v. Univ. of Utah , 584 P.2d 831,
832 (Utah 1978).


¶9 We undertake a three-part inquiry to determine if a
statute violates the uniform operation of laws.  “In scrutinizing
a legislative measure under article I, § 24, we must determine
whether the classification is reasonable, whether the objectives
of the legislative action are legitimate, and whether there is a
reasonable relationship between the classification and the
legislative purposes.”  Blue Cross & Blue Shield of Utah v.
State , 779 P.2d 634, 637 (Utah 1989).


A.  It Is Reasonable to Classify Based on Age
but It Is Not Reasonable to Classify Injured Workers Based


on Receipt of Social Security Retirement Benefits


¶10 The first step in the test is to determine if the
classification made in the statute is reasonable.  In deciding if
a classification is reasonable, we have considered: (1) if there
is a greater burden on one class as opposed to another without a
reason; (2) if the statute results in unfair discrimination;
(3) if the statute creates a classification that is arbitrary or
unreasonable; or (4) if the statute singles out similarly
situated people or groups without justification.  See  Weber Basin
Home Builders Ass’n v. Roy City , 487 P.2d 866, 868 (Utah 1971)
(questioning whether an ordinance “results in an unjust
discrimination by imposing a greater burden of the cost of city
government on one class of persons . . . without any proper
basis”); Blue Cross & Blue Shield , 779 P.2d at 640 (asking
whether “the classifications drawn by the statutes create a
discrimination ‘with no rational basis’”) (quoting Mountain Fuel
Supply Co. , 752 P.2d at 890); State v. Merrill , 2005 UT 34, ¶ 41,
114 P.3d 585 (explaining the standard for determining the
constitutionality of a classification is whether it is “arbitrary
or unreasonable”); Anderson v. Provo City Corp. , 2005 UT 5, ¶ 18,
108 P.3d 701 (“The provision forbids singling out one person or
group of persons from among the larger class [of those similarly
situated] on the basis of a tenuous justification that has little
or no merit.”) (internal quotation marks omitted) (alteration in
original).  The most important consideration in this case is
whether the statute singles out similarly situated people or
groups without justification.
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¶11 In differentiating between injured workers who qualify
for social security retirement benefits and those who do not,
Utah Code section 34A-2-413(5) creates two classifications, one
implicitly based on age and the other based on the receipt of
benefits.  The statute implicitly relies on age by using the
benchmark of social security retirement benefits.  Individuals
under the age of sixty-five are not eligible for social security
retirement benefits.  The statute also classifies based on
eligibility for benefits by reducing workers’ compensation
benefits if workers are receiving social security retirement
benefits.  


¶12 As the court of appeals pointed out, the United States
Supreme Court has held that age is a permissible method of
classifying individuals where a rational basis exists.  See
Merrill v. Labor Comm’n , 2007 UT App 214, ¶ 12, 163 P.3d 741
(citing Gregory v. Ashcroft , 501 U.S. 452, 473 (1991) (requiring
judicial officers to retire at age seventy is not
unconstitutional); Vance v. Bradley , 440 U.S. 93, 108 (1979)
(requiring foreign service officers to retire at age sixty is not
unconstitutional); Mass. Bd. of Ret. v. Murgia , 427 U.S. 307, 316
(1976) (requiring police officers to retire at age fifty is not
unconstitutional)).


¶13 The classification at issue in this case, however, is
more complicated than simply whether an individual is over the
age of sixty-five.  The classification also depends on whether an
individual is eligible for social security retirement. 
Eligibility for social security retirement is based on several
factors, including the number of years an individual has worked
and contributed to the social security fund.  Individuals who are
over the age of sixty-five and not receiving social security
retirement benefits are treated differently than individuals over
the age of sixty-five and receiving social security benefits.


¶14 In State Tax Commission v. Department of Finance , this
court evaluated the constitutionality of a provision of the Utah
Workers’ Compensation Act that taxed the State Insurance Fund
more than private insurance carriers or self-insurance.  576 P.2d
1297, 1298 (Utah 1978).  We held that this tax created an
impermissible classification by singling out one member of the
class without justification:  “The State Insurance Fund has been
singled out from among a larger class of insurers to pay a tax
imposed upon no one else which must be considered to be
arbitrarily and constitutionally prohibited.”  Id.   Also, in
Malan v. Lewis , we held the Automobile Guest Statute
unconstitutional because it singled out a class of individuals
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without a rational basis.  693 P.2d 661, 674–75 (Utah 1984).  We
stated,


Nor can justification be found for the
statute on the theory that it reduces
insurance rates.  That may be true, but there
is no valid justification for achieving that
objective by singling out nonpaying
automobile guests.  It would be just as
logical to select out all victims of
automobile accidents caused by Ford
automobiles.  That also would reduce
insurance premiums, but there is no rational
basis for discriminating against the
disadvantaged class in either case.


Id.   


¶15 It is not reasonable for a state legislature to
classify individuals based on the receipt of federal social
security retirement benefits because this classification singles
out certain people without a rational basis.  In Reesor v. Mont.
State Fund , 103 P.3d 1019, 1022 (Mont. 2004), the Montana Supreme
Court declared, in evaluating a statute similar to the one at
issue in this case,


[B]oth classes have suffered work-related
injuries, are unable to return to their time
of injury jobs, have permanent physical
impairment ratings and must rely on [the
workers’ compensation act] as their exclusive
remedy under [the] law. . . .  Furthermore,
chronological age and the corresponding
eligibility for social security retirement
benefits is unrelated to a person’s ability
to engage in meaningful employment.


Id.


¶16 Presumably, the legislature was attempting to account
for the additional income available to social security retirement
recipients.  But if income is the criterion, there is no rational
basis to rely only on income from a single source.


¶17 The statute fails based on its classification scheme
alone.  However, even assuming the classification was  justified,
we still find the classification unconstitutional because it is
not reasonably related to a legitimate legislative objective.
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B.  The Legislature Has Two Legitimate Objectives


¶18 The next step in the analysis is to determine if the
legislature has a legitimate objective in creating the
classification.  Gallivan v. Walker , 2002 UT 89, ¶ 43, 54 P.3d
1069; Blue Cross & Blue Shield , 779 P.2d at 640.  “We do not,
however, ‘accept any conceivable reason for the legislation   
. . . .  Rather, we judge such enactments on the basis of
reasonable or actual legislative purposes.’”  Blue Cross & Blue
Shield , 779 P.2d at 637 (quoting Malan , 693 P.2d at 671 n.14).


¶19 The court of appeals identified two possible objectives
the legislature could have had in creating the offset:  to
prevent the duplication of disability benefits and to reduce the
cost of workers’ compensation for employers.  Merrill , 2007 UT
App 214, ¶ 18.  Our review of the legislative history indicates a
third purpose, to restore the solvency of the workers’
compensation fund.  See  House Debate on H.B. 218, 1988 Utah Leg.,
Gen. Sess. (Feb. 16, 1988)(statement of Rep. Sousen)(noting that
the reason for the bill is that the Second Injury Fund is a trust
fund very much needed and $70 million in deficit).


¶20 Preventing the duplication of benefits and restoring
the solvency of the workers’ compensation fund are legitimate
objectives.  Reducing employers’ liability for workers’
compensation payments is not a legitimate objective because the
Workers’ Compensation Act has already limited the liability of
employers for injuries employees receive while on the job to
statutorily-defined recoveries.  It is not a legitimate objective
of the legislature to further reduce employer liability based on
payment of funds an employee would be entitled to regardless of
eligibility for workers’ compensation; nor is it legitimate to 
take into account the money the employee has contributed to
social security retirement.


¶21 Nonetheless, because the legislature had two legitimate
objectives in creating the offset, we evaluate whether there is a
reasonable relationship between the classifications and the
objectives.


C.  There Is No Reasonable Relationship Between The
Classifications and The Objectives


¶22 In the last step of the three-part inquiry, we
determine whether the legislature’s classification is reasonably
related to its legitimate objectives.  Gallivan , 2002 UT 89, ¶ 43
(inquiring “whether the . . . requirement is reasonably necessary
to further the legislative purpose”); Blue Cross & Blue Shield ,
779 P.2d at 641 (“The third and most critical question is whether
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the legislature chose a permissible means to achieve its
legitimate ends.”).


¶23 Although creating a solvent insurance fund and
preventing the duplication of disability benefits are legitimate
objectives, we do not believe that reducing the workers’
compensation benefits of individuals age sixty-five and older who
qualify for social security retirement benefits reasonably
achieves those objectives.  The purposes of workers’ compensation
and social security retirement benefits are not the same, and
neither can legitimately serve as a substitute for the other. 
Because workers’ compensation benefits and social security
retirement benefits are not duplicative, offsetting workers’
compensation benefits against social security retirement benefits
is not a rational means to prevent the duplication of benefits or
to achieve a solvent workers’ compensation fund.


1.  The Purpose of Workers’ Compensation Is to Provide an
Exclusive Remedy for Injuries


¶24 The Workers’ Compensation Act was enacted to assure the
injured employee and his family “an income during the period of
his total disability as well as compensation for any resulting
permanent disability, to eliminate the expense, delay, and
uncertainty of the employee having to prove the employer’s
negligence, and to place the burden of industrial injuries on
industry.”  State Tax Comm’n , 576 P.2d at 1298.  Utah adopted
workers’ compensation as a tort liability reform measure.  Utah
Code Ann. § 34A-2-105(1) (2005 & Supp. 2008); see also  Golden v.
Westark Cmty. Coll. , 969 S.W.2d 154, 158 (Ark. 1998) (explaining
“workers’ compensation benefits are a substitute for access to
the courts for redress for torts and are not a welfare benefit
for wage loss” and “[w]orkers’ compensation benefits are paid
from insurance provided by employers in exchange for the
employee’s forbearance from suing the employer in tort” (internal
quotation marks and citations omitted); West Virginia v.
Richardson , 482 S.E.2d 162, 166 (W. Va. 1996) (“Permanent total
disability awarded under workers’ compensation is part of a
comprehensive plan designed to rectify the results of an injury
in the workplace.  The payments to the claimants and other
benefits are in lieu of such elements of damage in the common law
tort system as lost wages, lost earning capacity, reimbursement
of past and future medical expenses, past and present pain and
suffering, emotional distress, and other factors.”).


¶25 In exchange for their right to sue, injured workers
receive compensation for damages incurred by an on-the-job injury
including compensation for the injury itself; medical, nurse, and
hospital services; and medicines.  Utah Code Ann. § 34A-2-401
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(2005).  The workers’ compensation system in Utah does not
provide a measure to opt out, unless employers fail to pay to the
workers’ compensation fund, in which case the employee may bring
a civil action.  Id.  § 34A-2-105 (2005 & Supp. 2008); id.  34A-2-
207 (2005).  The Workers’ Compensation Act is the sole remedy for
injured employees.  Id.   As such, it is much more than a wage-
replacement system.


2.  The Purpose of Social Security Retirement Benefits Is to
Serve as a Pension for Individuals Reaching the Age of Sixty-Five 


¶26 The purpose of social security retirement benefits is
entirely different from the workers’ compensation scheme. 
“‘Social security retirement benefits are provided to persons
over age sixty-five regardless of injury . . . .  These benefits
are not disability benefits, but are old-age entitlements serving
the same function as pension payments.’”  Golden , 969 S.W.2d at
158 (quoting Indus. Claim appeals Office v. Romero , 912 P.2d 62,
67-68 (Colo. 1996)).


¶27 Social security retirement benefits allow participants
to receive income after age sixty-five if they have contributed
adequately to the fund.  See  Reesor , 103 P.3d at 1023 (explaining
that social security benefits “provide the recipient with
supplemental income after he contributes to the program
throughout his working life” (emphasis omitted)); West Virginia
v. Richardson , 482 S.E.2d at 166 (“[T]he benefits are . . .
additional compensation paid by insurance as a result of having
worked some period of time at some average taxable salary, except
as the payments reflect a return of the recipient’s wage
contributions to the system.”).


3.  Social Security Retirement Benefits and Workers’ Compensation
Disability Payments Are Not Duplicative and Are Not Wage-Loss
Replacements


¶28 The court of appeals found that it was reasonable for
the legislature to draft a provision offsetting workers’
compensation by social security retirement because the two
systems provided duplicate benefits and because both social
security retirement and workers’ compensation were income-loss
substitutes.  It relied on Richardson v. Belcher , 404 U.S. 78,
82-83 (1971), where the United States Supreme Court held it was
constitutional to offset the receipt of social security
disability benefits from workers’ compensation benefits because
both had the same purpose of compensating for disability. 
However, Richardson  is inapposite because workers’ compensation
benefits and social security retirement  benefits are not both
disability benefits.  The court of appeals also cited Larson’s
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Workers Compensation  for the proposition that workers’
compensation and social security retirement are both wage loss
replacement income and should be offset against each other.  9
Arthur Larson & Lex K. Larson, Larson’s Workers’ Compensation Law
§ 157.04 (2008).  We disagree.


¶29 We hold that social security retirement benefits and
workers’ compensation benefits are not duplicative.  Neither
social security retirement benefits nor workers’ compensation are
solely wage-replacement measures; each serve additional purposes. 
Furthermore, retirement benefits and disability benefits utilize
entirely different means to accomplish those purposes.


¶30 First, “the two programs . . . compute benefits on
entirely different bases and compensate for entirely different
eventualities . . . .”  West Virginia v. Richardson , 482 S.E.2d
at 168.


[S]ocial security retirement benefits and
social security disability benefits are two
distinct programs and cannot offset one
another due to the fact that both programs
are based on completely different concepts.  
We see no reason why a forty-year-old injured
worker should receive full [permanent partial
disability] benefits pursuant to [statute],
and a sixty-five-year-old worker with an
identical injury should receive only an
impairment award due to the fact he has
reached social security retirement age. 
There is no rational basis to deny a class of
injured workers a category of benefits based
upon their age.


Reesor , 103 P.3d at 1024 (emphasis added) (citation omitted).


¶31 Second, social security retirement benefits are not
paid in connection with an injury or disability, but are paid
after an individual has contributed to the fund.  See  Reesor , 103
P.3d at 1023 (“While workers’ compensation and social security
retirement may be similar in that both are social programs,
social security retirement benefits, unlike workers’
compensation, provide the recipient with supplemental income
after  he contributes to the program throughout his working
life.”); West Virginia v. Richardson , 482 S.E.2d at 166 (“While
old age social security may well provide some level of income
while one who has been injured at work is not working, it is paid
as a result of work history and the attainment of the age
required age,[sic] not by reason of any injury.”)  Thus, as
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another court put it, the “triggering event” of “reaching the
retirement age specified by the federal statute” after one has
“work[ed] the requisite number of quarters” is “in direct
contrast to workers compensation benefits which are available
only  if a worker is injured while in the course and scope of
employment and experiences wage loss as a result of such injury.” 
Reesor , 103 P.3d at 1023.


¶32 Third, the Senior Citizen’s Freedom to Work Act, 42
U.S.C. § 402 (2000), has allowed individuals over the age of
sixty-five to receive social security benefits and continue to
work, thus invalidating the rationale that social security
retirement benefits are a wage replacement.  The effect of this
Act in the context of reducing workers’ compensation benefits has
been noted as such:


The dissent urges that there was a clear
purpose to this legislation: to prevent
double payment to an employee out of two
different government programs which are
designed to replace a loss of wages.  The
problem with this analysis is that social
security retirement benefits are not wage
loss benefits.  There is no requirement that
to be entitled to social security benefits a
person must stop working.  In 2000, the
federal government enacted the Senior
Citizen’s Freedom to Work Act (42 U.S.C. 402)
which eliminated the earnings limit for
workers over the age of 65.  Thus, there is
no longer a reduction in social security
retirement benefits due to wages regardless
of the amount of wages earned by individuals
age 65 and older.


Reesor , 103 P.3d at 1024; see also  Golden , 969 S.W.2d at 158
(“[B]ecause a worker age 65 or older can supplement his or her
social security retirement benefits by income from gainful
employment, social security benefits have evolved into a benefit
more associated with advanced years than a replacement for wage
loss.”).


¶33 Fourth, the public policy in the Age Discrimination in
Employment Act, 29 U.S.C. § 623(a)(1) (2006), further supports
the proposition that social security retirement benefits are not
wage loss benefits and are not duplicative of workers’
compensation benefits.  See  Romero , 902 P.2d at 903.  “Among
ADEA’s substantive provisions is one that prohibits an employer
from discriminating against any employee ‘with respect to his [or
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her] compensation, terms, conditions, or privileges of
employment, because of such individual’s age.’”  Id.  at 904
(quoting 29 U.S.C. § 623(a)(1) (1988)) (alteration is original). 
This provision makes it improper for “a private employer or the
state itself (with respect to its employees) to compel its older
employees to substitute retirement benefits for disability
benefits.”  Id.  at 904.  Although “[w]e do not determine that the
disability payments at issue are governed by the ADEA, . . . . 
We consider . . . the important public policy [inherent therein]
. . . to assess[] the rationality or the arbitrariness of the
classifications created . . . . [a]nd, that public policy
supports our conclusion that [the statute] is constitutionally
arbitrary.”  Id.  (citation omitted).


¶34 Finally, we agree with the Supreme Court of Appeals of
West Virginia that


the total denial of benefits based on the
assumption that one eligible to receive old
age social security benefits is fully
compensated for his injury by some level of
workers’ compensation benefits, reduced by a
portion of social security benefits, raises a
genuine issue as to whether the workers’
compensation scheme is an adequate substitute
remedy for that which might be available in
the tort system for such an injury, thus
implicating the validity of the system as a
substitute for access to the courts.


West Virginia v. Richardson , 482 S.E.2d at 168.


¶35 We acknowledge that other jurisdictions have come to
the opposite conclusion.  See  Merrill , 2007 UT App 214, ¶¶ 15–16,
(citing In re Tobin , 675 N.E.2d 781, 783 (Mass. 1997); Vogel v.
Wells Fargo Guard Servs. , 937 S.W.2d 856 (Tenn. 1996); Harris v.
Dept. of Labor & Indus. , 843 P.2d 1056 (Wash. 1993); Brown v.
Goodyear Tire & Rubber Co. , 599 P.2d 1031, 1036 (Kan. Ct. App.
1979)).  However, all of these jurisdictions considered workers’
compensation and social security retirement benefits as wage-loss
replacement income.  We conclude that to the contrary, social
security retirement benefits and workers’ compensation are not
simply wage-loss replacement benefits, but serve other, important
purposes.  Therefore, it is not rational to offset them against
each other.
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4.  It Is Not Rational to Offset Workers’ Compensation Disability
Payments by Fifty-Percent of Social Security Retirement Benefits


¶36 In this case, the legislature has singled out injured
individuals who have contributed to the economy by working the
required number of years to qualify for social security
retirement benefits, and punished them by reducing their workers’
compensation benefits.  This is not a rational response to the
legislature’s concerns about maintaining the solvency of the
workers’ compensation fund or preventing employees from receiving
duplicate benefits.  We agree that


economic viability of the workers’
compensation program and eradication of
duplicate benefits are worthy and lofty
goals, but we fail to see how workers’
compensation benefits paid for loss of the
ability to earn the same wages and a
retirement benefit under social security are
duplicative in any respect.  The economic
objective behind [the statute] to save money
may be reasonable but the means for achieving
that particular end are not, and, hence, the
statute fails to withstand constitutional
scrutiny.


Golden , 969 S.W.2d at 159 (citation omitted).


¶37 We agree with other jurisdictions that have held
similar statutes unconstitutional.  See  West Virginia v.
Richardson , 482 S.E.2d at 171 (“We conclude that the statute is
defective in creating the classification of ‘old age social
security recipient’ and reducing benefits for those persons, that
such classification, as here applied, bears no reasonable
relationship to a proper governmental purpose of avoiding
duplication of benefits, and that it results in all persons
within the class of ‘old age social security recipients’ not
being treated equally.”); Golden , 969 S.W.2d at 158 (“Thus,
withholding workers’ compensation benefits from persons age
sixty-five and older because they presumably receive retirement
benefits is not rationally related to the goal of preventing
duplicate benefits because workers’ compensation benefits do not
serve the same purpose as retirement benefits.” (quoting Romero ,
912 P.2d at 67-68)).


CONCLUSION


¶38 Utah Code section 34A-2-413(5) violates Utah’s uniform
operation of laws provision by unconstitutionally singling out
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and reducing workers’ compensation benefits of injured
individuals over the age of sixty-five who qualify for social
security retirement benefits.  We declare the offset provision in
the statute unconstitutional and reverse and remand for the court
of appeals to enter an order in accordance with this opinion.


---


¶39 Associate Chief Justice Durrant, Justice Wilkins,
Justice Parrish, and District Judge Page concur in Chief Justice
Durham’s opinion.


¶40 Justice Nehring did not participate herein; District
Court Judge Rodney J. Page sat.
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Mr. Justice STEWART delivered the opinion of the
Court.


A California statute makes it a criminal offense for
a person to ‘be addicted to the use of
narcotics.'FN1This *661 appeal draws into question
the constitutionality of that provision of the state
law, as construed by the California courts in the
present case.


FN1. The statute is s 11721 of the Califor-
nia Health and Safety Code. It provides:


‘No person shall use, or be under the influ-
ence of, or be addicted to the use of narcot-
ics, excepting when administered by or un-
der the direction of a person licensed by
the State to prescribe and administer nar-
cotics. It shall be the burden of the defense
to show that it comes within the exception.
Any person convicted of violating any pro-
vision of this section is guilty of a misde-
meanor and shall be sentenced to serve a
term of not less than 90 days nor more than
one year in the county jail. The court may
place a person convicted hereunder on pro-
bation for a period not to exceed five years
and shall in all cases in which probation in
granted require as a condition thereof that
such person be confined in the county jail
for at least 90 days. In no event does the
court have the power to absolve a person
who violates this section from the obliga-
tion of spending at least 90 days in con-
finement in the county jail.’


The appellant was convicted after a jury trial in the
Municipal Court of Los Angeles. The evidence
against him was given by two Los Angeles police
officers. Officer Brown testified that he had had oc-
casion to examine the appellant's arms one evening
on a street in Los Angeles **1418 some four
months before the trial.FN2The officer testified that
at that time he had observed ‘scar tissue and discol-
oration on the inside’ of the appellant's right arm,
and ‘what appeared to be numerous needle marks


and a scab which was approximately three inches
below the crook of the elbow’ on the appellant's left
arm. The officer also testified that the appellant un-
der questioning had admitted to the occasional use
of narcotics.


FN2. At the trial the appellant, claiming
that he had been the victim of an unconsti-
tutional search and seizure, unsuccessfully
objected to the admission of Officer
Brown's testimony. That claim is also
pressed here, but since we do not reach it
there is no need to detail the circumstances
which led to Officer Brown's examination
of the appellant's person. Suffice it to say,
that at the time the police first accosted the
appellant, he was not engaging in illegal or
irregular conduct of any kind, and the po-
lice had no reason to believe he had done
so in the past.


Officer Lindquist testified that he had examined the
appellant the follow morning in the Central Jail in
Los Angeles. The officer stated that at that time he
had observed discolorations and scabs on the appel-
lant's arms, *662 and he identified photographs
which had been taken of the appellant's arms
shortly after his arrest the night before. Based upon
more than ten years of experience as a member of
the Narcotic Division of the Los Angeles Police
Department, the witness gave his opinion that
‘these marks and the discoloration were the result
of the injection of hypodermic needles into the tis-
sue into the vein that was not sterile.’He stated that
the scabs were several days old at the time of his
examination, and that the appellant was neither un-
der the influence of narcotics nor suffering with-
drawal symptoms at the time he saw him. This wit-
ness also testified that the appellant had admitted
using narcotics in the past.


The appellant testified in his own behalf, denying
the alleged conversations with the police officers
and denying that he had ever used narcotics or been
addicted to their use. He explained the marks on his
arms as resulting from an allergic condition con-
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tracted during his military service. His testimony
was corroborated by two witnesses.


The trial judge instructed the jury that the statute
made it a misdemeanor for a person ‘either to use
narcotics, or to be addicted to the use of narcotics *
* *.FN3 That portion of the statute referring to the
‘use’ of narcotics is based upon the ‘act’ of using.
That portion of the statute referring to ‘addicted to
the use’ of narcotics is based upon a condition or
status. They are not identical. * * * To be addicted
to the use of narcotics is said to be a status or con-
dition and not an act. It is a continuing offense and
differs from most other offenses in the fact that (it)
is *663 chronic rather than acute; that it continues
after it is complete and subjects the offender to ar-
rest at any time before he reforms. The existence of
such a chronic condition may be ascertained from a
single examination, if the characteristic reactions of
that condition be found present.'


FN3. The judge did not instruct the jury as
to the meaning of the term ‘under the in-
fluence of’ narcotics, having previously
ruled that there was no evidence of a viola-
tion of that provision of the statute. See
note 1, supra.


The judge further instructed the jury that the appel-
lant could be convicted under a general verdict if
the jury agreed either that he was of the ‘status' or
had committed the ‘act’ denounced by the
statute.FN4‘All that the People must show is either
that the defendant did use a narcotic in Los Angeles
County, or that **1419 while in the City of Los
Angeles he was addicted to the use of narcotics * *
*.'FN5


FN4.‘Where a statute such as that which
defines the crime charged in this case de-
nounces an act and a status or condition,
either of which separately as well as col-
lectively, constitute the criminal offense
charged, an accusatory pleading which ac-
cuses the defendant of having committed
the act and of being of the status or condi-


tion so denounced by the statute, is deemed
supported if the proof shows that the de-
fendant is guilty of any one or more of the
offenses thus specified. However, it is im-
portant for you to keep in mind that, in or-
der to convict a defendant in such a case, it
is necessary that all of you agree as to the
same particular act or status or condition
found to have been committed or found to
exist. It is not necessary that the particular
act or status or condition so agreed upon
be stated in the verdict.’


FN5. The instructions continued ‘and it is
then up to the defendant to prove that the
use, or of being addicted to the use of nar-
cotics was administered by or under the
direction of a person licensed by the State
of California to prescribe and administer
narcotics or at least to raise a reasonable
doubt concerning the matter.’No evidence,
of course, had been offered in support of
this affirmative defense, since the appel-
lant had denied that he had used narcotics
or been addicted to their use.


Under these instructions the jury returned a verdict
finding the appellant ‘guilty of the offense
charged.’ *664 An appeal was taken to the Appel-
late Department of the Los Angeles County Superi-
or Court, ‘the highest court of a State in which a de-
cision could be had’ in this case. 28 U.S.C. s 1257,
28 U.S.C.A. s 1257. See Smith v. California, 361
U.S. 147, 149, 80 S.Ct. 215, 216, 4 L.Ed.2d 205;
Edwards v. California, 314 U.S. 160, 171, 62 S.Ct.
164, 165, 86 L.Ed. 119. Although expressing some
doubt as to the constitutionality of ‘the crime of be-
ing a narcotic addict,’ the reviewing court in an un-
reported opinion affirmed the judgment of convic-
tion, citing two of its own previous unreported de-
cisions which had upheld the constitutionality of
the statute.FN6 We noted probable jurisdiction of
this appeal, 368 U.S. 918, 82 S.Ct. 244, 7 L.Ed.2d
133, because it squarely presents the issue whether
the statute as construed by the California courts in
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this case is repugnant to the Fourteenth Amendment
of the Constitution.


FN6. The appellant tried unsuccessfully to
secure habeas corpus relief in the District
Court of Appeal and the California Su-
preme Court.


The broad power of a State to regulate the narcotic
drugs traffic within its borders is not here in issue.
More than forty years ago, in Whipple v. Martin-
son, 256 U.S. 41, 41 S.Ct. 425, 65 L.Ed. 819, this
Court explicitly recognized the validity of that
power: ‘There can be no question of the authority
of the state in the exercise of its police power to
regulate the administration, sale, prescription and
use of dangerous and habitforming drugs * * *. The
right to exercise this power is so manifest in the in-
terest of the public health and welfare, that it is un-
necessary to enter upon a discussion of it beyond
saying that it is too firmly established to be suc-
cessfully called in question.’ 256 U.S. at 45, 41
S.Ct. at 426.


Such regulation, it can be assumed, could take a
veriety of valid forms. A State might impose crim-
inal sanctions, for example, against the unauthor-
ized manufacture, prescription, sale, purchase, or
possession of narcotics within its borders. In the in-
terest of discouraging the violation*665 of such
laws, or in the interest of the general health or wel-
fare of its inhabitants, a State might establish a pro-
gram of compulsory treatment for those addicted to
narcotics.FN7 Such a program of treatment might
require periods of involuntary confinement. And
penal sanctions might be imposed for failure to
comply with established compulsory treatment pro-
cedures. Cf. Jacobson v. Massachusetts, 197 U.S.
11, 25 S.Ct. 358, 49 L.Ed. 643. Or a State might
choose to attack the evils of narcotics traffic on
broader fronts also-through public health education,
for example, or by efforts to ameliorate the eco-
nomic and social conditions under which those
evils might be thought to **1420 flourish. In short,
the range of valid choice which a State might make
in this area is undoubtedly a wide one, and the wis-


dom of any particular choice within the allowable
spectrum is not for us to decide. Upon that premise
we turn to the California law in issue here.


FN7. California appears to have estab-
lished just such a program in ss 5350-5361
of its Welfare and Institutions Code. The
record contains no explanation of why the
civil procedures authorized by this legisla-
tion were not utilized in the present case.


It would be possible to construe the statute under
which the appellant was convicted as one which is
operative only upon proof of the actual use of nar-
cotics within the State's jurisdiction. But the Cali-
fornia courts have not so construed this law. Al-
though there was evidence in the present case that
the appellant had used narcotics in Los Angeles, the
jury were instructed that they could convict him
even if they disbelieved that evidence. The appel-
lant could be convicted, they were told, if they
found simply that the appellant's ‘status' or ‘chronic
condition’ was that of being ‘addicted to the use of
narcotics.’And it is impossible to know from the
jury's verdict that the defendant was not convicted
upon precisely such a finding.


*666 [1] The instructions of the trial court, impli-
citly approved on appeal, amounted to ‘a ruling on
a question of state law that is as binding on us as
though the precise words had been written’ into the
statute. Terminiello v. Chicago, 337 U.S. 1, 4, 69
S.Ct. 894, 895, 93 L.Ed. 1131.‘We can only take
the statute as the state courts read it.’ Id., at 6, 69
S.Ct. at 896 Indeed, in their brief in this Court
counsel for the State have emphasized that it is ‘the
proof of addiction by circumstantial evidence * * *
by the tell-tale track of needle marks and scabs over
the veins of his arms, that remains the gist of the
section.’


This statute, therefore, is not one which punishes a
person for the use of narcotics, for their purchase,
sale or possession, or for antisocial or disorderly
behavior resulting from their administration. It is
not a law which even purports to provide or require


82 S.Ct. 1417 Page 4
370 U.S. 660, 82 S.Ct. 1417, 8 L.Ed.2d 758
(Cite as: 370 U.S. 660, 82 S.Ct. 1417)


© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works.



http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1921113813

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1921113813

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&ReferencePositionType=S&SerialNum=1921113813&ReferencePosition=426

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&ReferencePositionType=S&SerialNum=1921113813&ReferencePosition=426

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1905100356

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1905100356

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&ReferencePositionType=S&SerialNum=1949118900&ReferencePosition=895

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&ReferencePositionType=S&SerialNum=1949118900&ReferencePosition=895

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&ReferencePositionType=S&SerialNum=1949118900&ReferencePosition=896

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&ReferencePositionType=S&SerialNum=1949118900&ReferencePosition=896





medical treatment. Rather, we deal with a statute
which makes the ‘status' of narcotic addiction a
criminal offense, for which the offender may be
prosecuted ‘at any time before he re-
forms.’California has said that a person can be con-
tinuously guilty of this offense, whether or not he
has ever used or possessed any narcotics within the
State, and whether or not he has been guilty of any
antisocial behavior there.


It is unlikely that any State at this moment in his-
tory would attempt to make it a criminal offense for
a person to be mentally ill, or a leper, or to be af-
flicted with a venereal disease. A State might de-
termine that the general health and welfare require
that the victims of these and other human afflictions
be dealt with by compulsory treatment, involving
quarantine, confinement, or sequestration. But, in
the light of contemporary human knowledge, a law
which made a criminal offense of such a disease
would doubtless be universally thought to be an in-
fliction of cruel and unusual punishment in viola-
tion of the Eighth and Fourteenth Amendments. See
State of Louisiana ex rel. Francis v. Resweber, 329
U.S. 459, 67 S.Ct. 374, 91 L.Ed. 422.


*667 [2] We cannot but consider the statute before
us as of the same category. In this Court counsel for
the State recognized that narcotic addiction is an
illness.FN8 Indeed, it is apparently an illness which
may be contracted innocently or involuntarily.FN9


We hold that a state law which imprisons a person
thus afflicted as a criminal, even though he has nev-
er **1421 touched any narcotic drug within the
State or been guilty of any irregular behavior there,
inflicts a cruel and unusual punishment in violation
of the Fourteenth Amendment. To be sure, impris-
onment for ninety days is not, in the abstract, a pun-
ishment which is either cruel or unusual. But the
question cannot be considered in the abstract. Even
one day in prison would be a cruel and unusual
punishment for the ‘crime’ of having a common
cold.


FN8. In its brief the appellee stated: ‘Of
course it is generally conceded that a nar-


cotic addict, particularly one addicted to
the use of heroin, is in a state of mental
and physical illness. So is an alcohol-
ic.’Thirty-seven years ago this Court re-
cognized that persons addicted to narcotics
‘are diseased and proper subjects for
(medical) treatment.’ Linder v. United
States, 268 U.S. 5, 18, 45 S.Ct. 446, 449,
69 L.Ed. 819.


FN9. Not only may addiction innocently
result from the use of medically prescribed
narcotics, but a person may even be a nar-
cotics addict from the moment of his birth.
See Schneck, Narcotic Withdrawal Symp-
toms in the Newborn Infant Resulting from
Maternal Addiction, 52 Journal of Pediat-
rics, 584 (1958); Roman and Middelkamp,
Narcotic Addiction in a Newborn Infant,
53 Journal of Pediatrics 231 (1958); Kun-
stadter, Klein, Lundeen, Witz, and Morris-
on, Narcotic Withdrawal Symptoms in
Newborn Infants, 168 Journal of the Amer-
ican Medical Association, 1008, (1958);
Slobody and Cobrinik, Neonatal Narcotic
Addiction, 14 Quarterly Review of Pediat-
rics, 169 (1959); Vincow and Hackel,
Neonatal Narcotic Addiction, 22 General
Practitioner 90 (1960); Dikshit, Narcotic
Withdrawal Syndrome in Newborns, 28 In-
dian Journal of Pediatrics 11 (1961).


We are not unmindful that the vicious evils of the
narcotics traffic have occasioned the grave concern
of government. There are, as we have said, count-
less fronts on *668 which those evils may be legit-
imately attacked. We deal in this case only with an
individual provision of a particularized local law as
it has so far been interpreted by the California
courts.


Reversed.


Mr. Justice FRANKFURTER took no part in the
consideration or decision of this case.Mr. Justice
DOUGLAS, concurring.


82 S.Ct. 1417 Page 5
370 U.S. 660, 82 S.Ct. 1417, 8 L.Ed.2d 758
(Cite as: 370 U.S. 660, 82 S.Ct. 1417)


© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works.



http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&CMD=ML&DocName=Ic8edbc8c475411db9765f9243f53508a&FindType=UM

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1947115159

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1947115159

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&ReferencePositionType=S&SerialNum=1925122439&ReferencePosition=449

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&ReferencePositionType=S&SerialNum=1925122439&ReferencePosition=449

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&ReferencePositionType=S&SerialNum=1925122439&ReferencePosition=449





While I join the Court's opinion, I wish to make
more explicit the reasons why I think it is ‘cruel
and unusual’ punishment in the sense of the Eighth
Amendment to treat as a criminal a person who is a
drug addict.


Sixteenth Century England one prescription for in-
sanity was to beat the subject ‘until he had regained
his reason.’Deutsch, The Mentally Ill in America
(1937), p. 13. In America ‘the violently insane went
to the whipping post and into prison dungeons or,
as sometimes happened, were burned at the stake or
hanged’; and ‘the pauper insane often roamed the
countryside as wild men and from time to time
were pilloried, whipped, and jailed.’Action for
Mental Health (1961), p. 26.


As stated by Dr. Isaac Ray many years ago:


‘Nothing can more strongly illustrate the popular
ignorance respecting insanity than the proposition,
equally objectionable in its humanity and its logic,
that the insane should be punished for criminal acts,
in order to deter other insane persons from doing
the same thing.’Treatise on the Medical Jurispru-
dence of Insanity (5th ed. 1871), p. 56.


Today we have our differences over the legal defin-
ition of insanity. But however insanity is defined, it
is in end effect treated as a disease. While afflicted
people *669 may be confined either for treatment
or for the protection of society, they are not
branded as criminals.


Yet terror and punishment linger on as means of
dealing with some diseases. As recently stated:


‘* * * the idea of basing treatment for disease on
purgatorial acts and ordeals is an ancient one in
medicine. It may trace back to the Old Testament
belief that disease of any kind, whether mental or
physical, represented punishment for sin; and thus
relief could take the form of a final heroic act of
atonement. This superstition appears to have given
support to fallacious medical rationales for such
procedures as purging, bleeding, induced vomiting,


**1422 and blistering, as well as an entire chamber
of horrors constituting the early treatment of mental
illness. The latter included a wide assortment of
shock techniques, such as the ‘water cures'
(dousing, ducking, and near-drowning), spinning in
a chair, centrifugal swinging, and an early form of
electric shock. All, it would appear, were planned
as means of driving from the body some evil spirit
or toxic vapor.’Action for Mental Health (1961),
pp. 27-28.


That approach continues as respects drug addicts.
Drug addiction is more prevalent in this country
than in any other nation of the western
world.FN1S.Rep.No.1440, 84th Cong., 2d Sess., p.
2. It is sometimes referred to as ‘a contagious dis-
ease.’ Id., at p. 3. But those living in a world of
black and white put the addict in the category*670
of those who could, if they would, forsake their evil
ways.


FN1. Drug Addiction: Crime or Disease?
(1961), p. XIV. ‘* * * even if one accepts
the lowest estimates of the number of ad-
dicts in this country there would still be
more here than in all the countries of
Europe combined. Chicago and New York
City, with a combined population of about
11 million or one-fifth that of Britain, are
ordinarily estimated to have about 30,000
addicts, which is from thirty to fifty times
as many as there are said to be in Britain.’


The first step toward addiction may be as innocent
as a boy's puff on a cigarette in an alleyway. It may
come from medical prescriptions. Addiction may
even be present at birth. Earl Ubell recently wrote:


‘In Bellevue Hospital's nurseries, Dr. Saul Krug-
man, head of pediatrics, has been discovering ba-
bies minutes old who are heroin addicts.


‘More than 100 such infants have turned up in the
last two years, and they show all the signs of drug
withdrawal: irritability, jitters, loss of appetite,
vomiting, diarrhea, sometimes convulsions and
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death.


“Of course, they get the drug while in the womb
from their mothers who are addicts,' Dr. Krugman
said yesterday when the situation came to light.‘We
control the symptoms with Thorazine, a tranquiliz-
ing drug.


“You should see some of these children. They have
a high-pitched cry. They appear hungry but they
won't eat when offered food. They move around so
much in the crib that their noses and toes become
red and excoriated.'


‘Dr. Lewis Thomas, professor of medicine at New
York University-Bellevue, brought up the problem
of the babies Monday night at a symposium on nar-
cotics addiction sponsored by the New York
County Medical Society. He saw in the way the ba-
bies respond to treatment a clue to the low rate of
cure of addiction.


“Unlike the adult addict who gets over his symp-
toms of withdrawal in a matter of days, in most
cases,' Dr. Thomas explained later, ‘the infant has
to be treated for weeks and months. The baby con-
tinues to show physical signs of the action of the
drugs.


*671 “Perhaps in adults the drugs continue to have
physical effects for a much longer time after with-
drawal than we have been accustomed to recognize.
That would mean that these people have a physical
need for the drug for a long period, and this may be
the clue to recidivism much more than the social or
psychological pressures we've been talking
about.”N.Y. Herald Tribune, Apr. 25, 1962, p. 25,
cols. 3-4.


The addict is under compulsions not capable of
management without outside help. As stated by the
Council on Mental Health:


‘Physical dependence is defined as the development
of an altered **1423 physiological state which is
brought about by the repeated administration of the
drug and which necessitates continued administra-


tion of the drug to prevent the appearance of the
characteristic illness which is termed an abstinence
syndrome. When an addict says that he has a habit,
he means that he is physically dependent on a drug.
When he says that one drug is habit-forming and
another is not, he means that the first drug is one on
which physical dependence can be developed and
that the second is a drug on which physical depend-
ence cannot be developed. Physical dependence is a
real physiological disturbance. It is associated with
the development of hyperexcitability in reflexes
mediated through multineurone arcs. It can be in-
duced in animals, it has been shown to occur in the
paralyzed hind limbs of addicted chronic spinal
dogs, and also has been produced in dogs whose
cerebral cortex has been removed.’Report on Nar-
cotic Addiction, 165 A.M.A.J. 1707, 1713.


Some say the addict has a disease. See Hesse, Nar-
cotics and Drug Addiction (1946), p. 40 et seq.


*672 Others say addiction is not a disease but ‘a
symptom of a mental or psychiatric dis-
order.’H.R.Rep.No.2388, 84th Cong., 2d Sess., p.
8, U.S. Code Congressional and Administrative
News, 1956, p. 3281. And see Present Status of
Narcotic Addiction, 138 A.M.A.J. 1019, 1026; Nar-
cotic Addiction, Report to Attorney General Brown
by Citizens Advisory Committee to the Attorney
General on Crime Prevention (1954), p. 12;
Finestone, Narcotics and Criminality, 22 Law &
Contemp. Prob. 69, 83-85 (1957).


The extreme symptoms of addiction have been de-
scribed as follows:


‘To be a confirmed drug addict is to be one of the
walking dead. * * * The teeth have rotted out; the
appetite is lost and the stomach and intestines don't
function properly. The gall bladder becomes in-
flamed; eyes and skin turn a billious yellow. In
some cases membranes of the nose turn a flaming
red; the partition separating the nostrils is eaten
away-breathing is difficult. Oxygen in the blood de-
creases; bronchitis and tuberculosis develop. Good
traits of character disappear and bad ones emerge.
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Sex organs become affected. Veins collapse and
livid purplish scars remain. Boils and abscesses
plague the skin; gnawing pain racks the body.
Nerves snap; vicious twitching develops. Imaginary
and fantastic fears blight the mind and sometimes
complete insanity results. Often times, too, death
comes-much too early in life. * * * Such is the tor-
ment of being a drug addict; such is the plague of
being one of the walking dead.’N.Y.L.J., June 8,
1960, p. 4, col. 2.


Some States punish addiction, though most do not.
See S.Doc. No. 120, 84th Cong., 2d Sess., pp. 41,
42. Nor does the Uniform Narcotic Drug Act, first
approved in 1932 and now in effect in most of the
States. Great Britain, beginning in 1920 placed
‘addiction and the *673 treatment of addicts
squarely and exclusively into the hands of the med-
ical profession.’Lindesmith, The British System of
Narcotics Control, 22 Law & Contemp. Prob. 138
(1957). In England the doctor ‘has almost complete
professional autonomy in reaching decisions about
the treatment of addicts.’Schur, British Narcotics
Policies, 51 J.Crim.L. & Criminology 619, 621
(1961). Under British law ‘addicts are patients, not
criminals.’ Ibid. Addicts have not disappeared in
England but they have decreased in number (id., at
622) and there is now little ‘addict-crime’ there. Id.,
at 623.


The fact that England treats the addict as a sick per-
son, while a few of our States, including California,
treat him as a criminal, does not, of course, estab-
lish **1424 the unconstitutionality of California's
penal law. But we do know that there is ‘a hard
core’ of ‘chronic and incurable drug addicts who, in
reality, have lost their power of self-con-
trol.’S.Rep.No.2033, 84th Cong., 2d Sess., p. 8.
There has been a controversy over the type of treat-
ment-whether enforced hospitalization or ambulat-
ory care is better.H.R.Rep.No.2388, 84th Cong., 2d
Sess., pp. 66-68. But there is little disagreement
with the statement of Charles Winick: ‘The hold of
drugs on persons addicted to them is so great that it
would be almost appropriate to reverse the old ad-


age and say that opium derivatives represent the re-
ligion of the people who use them.’Narcotics Ad-
diction and its Treatment, 22 Law & Contemp.
Prob. 9 (1957). The abstinence symptoms and their
treatment are well known. Id., at 10-11. Cure is dif-
ficult because of the complex of forces that make
for addiction. Id., at 18-23.‘After the withdrawal
period, vocational activities, recreation, and some
kind of psycho-therapy have a major role in the
treatment program, which ideally lasts from four to
six months.’ Id., at 23-24. Dr. Marie Nyswander
tells us that normally a drug addict *674 must be
hospitalized in order to be cured. The Drug Addict
as a Patient (1956), p. 138.


The impact that an addict has on a community
causes alarm and often leads to punitive measures.
Those measures are justified when they relate to
acts of transgression. But I do not see how under
our system being an addict can be punished as a
crime. If addicts can be punished for their addic-
tion, then the insane can also be punished for their
insanity. Each has a disease and each must be
treated as a sick person.FN2 As Charles Winick has
said:


FN2.‘The sick addict must be quarantined
until cured, and then carefully watched un-
til fully rehabilitated to a life of nor-
malcy.’Narcotics, N.Y.Leg.Doc. No. 27
(1952), p. 116. And see the report of
Judge Morris Ploscowe printed as Ap-
pendix A, Drug Addiction: Crime or Dis-
ease? (1961), pp. 18, 19-20, 21.


‘These predilections for stringent law en-
forcement and severer penalties as answers
to the problems of drug addiction reflect
the philosophy and the teachings of the
Bureau of Narcotics. For years the Bureau
has supported the doctrine that if penalties
for narcotic drug violations were severe
enough and if they could be enforced
strictly enough, drug addiction and the
drug traffic would largely disappear from
the American scene. This approach to
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problems of narcotics has resulted in spec-
tacular modifications of our narcotic drug
laws on both the state and federal level. * *
*


‘Stringent law enforcement has its place in
any system of controlling narcotic drugs.
However, it is by no means the complete
answer to American problems of drug ad-
diction. In the first place it is doubtful
whether drug addicts can be deterred from
using drugs by threats of jail or prison sen-
tences. The belief that fear of punishment
is a vital factor in deterring an addict from
using drugs rests upon a superficial view
of the drug addiction process and the
nature of drug addiction. * * *


‘* * * The very severity of law enforce-
ment tends to increase the price of drugs
on the illicit market and the profits to be
made therefrom. The lure of profits and the
risks of the traffic simply challenge the in-
genuity of the underworld peddlers to find
new channels of distribution and new cus-
tomers, so that profits can be maintained
despite the risks involved. So long as a
non-addict peddler is willing to take the
risk of serving as a wholesaler of drugs, he
can always find addict pushers or peddlers
to handle the retail aspects of the business
in return for a supply of the drugs for
themselves. Thus, it is the belief of the au-
thor of this report that no matter how
severe law enforcement may be, the drug
traffic cannot be eliminated under present
prohibitory repressive statutes.’


‘There can be no single program for the elimination
of an illness as complex as drug addiction, which
*675 carries so much emotional freight in the com-
munity. Cooperative interdisciplinary research and
action, more local community participation, train-
ing the various healing professions in the tech-
niques of dealing **1425 with addicts, regional
treatment facilities, demonstration centers, and a


thorough and vigorous post-treatment rehabilitation
program would certainly appear to be among the
minimum requirements for any attempt to come to
terms with this problem. The addict should be
viewed as a sick person, with a chronic disease
which requires almost emergency action.’22 Law &
Contemp. Prob. 9, 33 (1957).


The Council on Mental Health reports that criminal
sentences for addicts interferes ‘with the possible
treatment and rehabilitation of addicts and therefore
should be abolished.’ 165 A.M.A.J. 1968, 1972.


The command of the Eighth Amendment, banning
‘cruel and unusual punishments,’ stems from the
Bill of Rights of 1688. See State of Louisiana ex
rel. Francis v. Resweber, 329 U.S. 459, 463, 67
S.Ct. 374, 376, 91 L.Ed. 422. And it is applicable to
the States by reason of the Due Process Clause of
the Fourteenth Amendment.Ibid.


The historic punishments that were cruel and un-
usual included ‘burning at the stake, crucifixion,
breaking on the wheel’ ( In re Kemmler, 136 U.S.
436, 446, 10 S.Ct. 930, 933, 34 L.Ed. 519), quarter-
ing, the rack and thumbscrew (see Chambers v.
Florida, 309 U.S. 227, 237, 60 S.Ct. 472, 477, 84
L.Ed. 716), and in some circumstances even solit-
ary confinement (see In re Medley, 134 U.S. 160,
167-168, 10 S.Ct. 384, 386, 33 L.Ed. 835).


*676 The question presented in the earlier cases
concerned the degree of severity with which a par-
ticular offense was punished or the element of
cruelty present.FN3 A punishment out of all pro-
portion to the offense may bring it within the ban
against ‘cruel and unusual punishment.’ See O'Neil
v. Vermont, 144 U.S. 323, 331, 12 S.Ct. 693, 696,
36 L.Ed. 450. So may the cruelty of the method of
punishment, as, for example, disemboweling a per-
son alive. See Wilkerson v. Utah, 99 U.S. 130, 135,
25 L.Ed. 345. But the principle that would deny
power to exact capital punishment for a petty crime
would also deny power to punish a person by fine
or imprisonment for being sick.
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FN3. See 3 Catholic U.L.Rev. 117 (1953);
31 Marq.L.Rev. 108 (1947); 22 St. John's
L.Rev. 270 (1948); 2 Stan.L.Rev. 174
(1949); 33 Va.L.Rev. 348 (1947); 21
Tul.L.Rev. 480 (1947); 1960 Wash.U.L.Q.,
p. 160.


The Eighth Amendment expresses the revulsion of
civilized man against barbarous acts-the ‘cry of
horror’ against man's inhumanity to his fellow man.
See O'Neil v. Vermont, supra, 144 U.S. at 340, 12
S.Ct. at 699 (dissenting opinion); State of Louisiana
ex rel. Francis v. Resweber, supra, 329 U.S. at 473,
67 S.Ct. at 381 (dissenting opinion).


By the time of Coke, enlightenment was coming as
respects the insane. Coke said that the execution of
a madman ‘should be a miserable spectacle, both
against law, and of extreame inhumanity and
cruelty, and can be no example to others.’ 6 Coke's
Third Inst. (4th ed. 1797), p. 6. Blackstone en-
dorsed this view of Coke. 4 Commentaries (Lewis
ed. 1897), p. 25.


We should show the same discernment respecting
drug addiction. The addict is a sick person. He may,
of course, be confined for treatment or for the pro-
tection of society.FN4 Cruel and unusual punish-
ment results not from confinement, but from con-
victing the addict of a crime. The purpose of s
11721 is not to cure, but to penalize.*677 Were the
purpose to cure, there would be no need for a man-
datory jail term of not less than 90 days. Contrary
to my Brother CLARK, I think the means must
stand constitutional scrutiny, as well as the end to
be **1426 achieved. A prosecution for addiction,
with its resulting stigma and irreparable damage to
the good name of the accused, cannot be justified as
a means of protecting society, where a civil com-
mitment would do as well. Indeed, in s 5350 of the
Welfare and Institutions Code, California has ex-
pressly provided for civil proceedings for the com-
mitment of habitual addicts.Section 11721 is, in
reality, a direct attempt to punish those the State
cannot commit civilly.FN5 This prosecution has no
relationship to the curing *678 of an illness. Indeed,


it cannot, for the prosecution is aimed at penalizing
an illness, rather than at providing medical care for
it. We would forget the teachings of the Eighth
Amendment if we allowed sickness to be made a
crime and permitted sick people to be punished for
being sick. This age of enlightenment cannot toler-
ate such barbarous action.


FN4. As to the insane, see Lynch v. Over-
holser, 369 U.S. 705, 82 S.Ct. 1063, 8
L.Ed.2d 211; note, 1 L.R.A. (N.S.), p. 540
et seq.


FN5. The difference between s 5350 and s
11721 is that the former aims at treatment
of the addiction, whereas s 11721 does not.
The latter cannot be construed to provide
treatment, unless jail sentences, without
more, are suddenly to become medicinal.
A comparison of the lengths of confine-
ment under the two sections is irrelevant,
for it is the purpose of the confinement that
must be measured against the constitution-
al prohibition of cruel and unusual punish-
ments.


Health and Safety Code s 11391, to be
sure, indicates that perhaps some form of
treatment may be given an addict con-
victed under s 11721.Section 11391, so far
as here relevant, provides:


‘No person shall treat an addict for addic-
tion except in one of the following:


‘(a) An institution approved by the Board
of Medical Examiners, and where the pa-
tient is at all times kept under restraint and
control.


‘(b) A city or county jail.


‘(c) A state prison.


‘(d) A state narcotic hospital.


‘(e) A state hospital.
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‘(f) A county hospital.


‘This section does not apply during emer-
gency treatment or where the patient's ad-
diction is complicated by the presence of
incurable disease, serious accident, or in-
jury, or the infirmities of old
age.’(Emphasis supplied.)


Section 11391 does not state that any treat-
ment is required for either part or the
whole of the mandatory 90-day prison term
imposed by s 11721. Should the necessity
for treatment end before the 90-day term is
concluded, or should no treatment be giv-
en, the addict clearly would be undergoing
punishment for an illness. Therefore, refer-
ence to s 11391 will not solve or alleviate
the problem of cruel and unusual punish-
ment presented by this case.


Mr. Justice HARLAN, concurring.
I am not prepared to hold that on the present state
of medical knowledge it is completely irrational
and hence unconstitutional for a State to conclude
that narcotics addiction is something other than an
illness nor that it amounts to cruel and unusual pun-
ishment for the State to subject narcotics addicts to
its criminal law. Insofar as addiction may be identi-
fied with the use or possession of narcotics within
the State (or, I would suppose, without the State), in
violation of local statutes prohibiting such acts, it
may surely be reached by the State's criminal law.
But in this case the trial court's instructions permit-
ted the jury to find the appellant guilty on no more
proof than that he was present in California while
he was addicted to narcotics.FN* Since addiction
alone cannot *679 reasonably be thought to amount
to more than a **1427 compelling propensity to use
narcotics, the effect of this instruction was to au-
thorize criminal punishment for a bare desire to
commit a criminal act.


FN* The jury was instructed that ‘it is not
incumbent upon the People to prove the
unlawfulness of defendant's use of narcot-
ics. All that the People must show is either


that the defendant did use a narcotic in Los
Angeles County, or that while in the City
of Los Angeles he was addicted to the use
of narcotics.’(Emphasis added.) Although
the jury was told that it should acquit if the
appellant proved that his ‘being addicted to
the use of narcotics was administered (sic)
by or under the direction of a person li-
censed by the State of California to pre-
scribe and administer narcotics,’ this part
of the instruction did not cover other pos-
sible lawful uses which could have pro-
duced the appellant's addiction.


If the California statute reaches this type of con-
duct, and for present purposes we must accept the
trial court's construction as binding, Terminiello v.
Chicago, 337 U.S. 1, 4, 69 S.Ct. 894, 895, 93 L.Ed.
1131, it is an arbitrary imposition which exceeds
the power that a State may exercise in enacting its
criminal law. Accordingly, I agree that the applica-
tion of the California statute was unconstitutional in
this case and join the judgment of reversal.


Mr. Justice CLARK, dissenting.
The Court finds s 11721 of California's Health and
Safety Code, making it an offense to ‘be addicted to
the use of narcotics,’ violative of due process as ‘a
cruel and unusual punishment.’ I cannot agree.


The statute must first be placed in perspective.
California has a comprehensive and enlightened
program for the control of narcotism based on the
overriding policy of prevention and cure. It is the
product of an extensive investigation made in the
mid-Fifties by a committee of distinguished scient-
ists, doctors, law enforcement officers and laymen
appointed by the then Attorney General, now Gov-
ernor, of California. The committee filed a detailed
study entitled ‘Report on Narcotic Addiction’
which was given considerable attention. No recom-
mendation was made therein for the repeal of s
11721, and the State Legislature in its discretion
continued the policy of that section.


Apart from prohibiting specific acts such as the
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purchase, possession and sale of narcotics, Califor-
nia has taken certain legislative steps in regard to
the status of being a narcotic addict-a condition
commonly recognized as a threat to the State and to
the individual. The *680 Code deals with this prob-
lem in realistic stages. At its incipiency narcotic ad-
diction is handled under s 11721 of the Health and
Safety Code which is at issue here. It provides that
a person found to be addicted to the use of narcotics
shall serve a term in the county jail of not less than
90 days nor more than one year, with the minimum
90-day confinement applying in all cases without
exception. Provision is made for parole with peri-
odic tests to detect readdiction.


The trial court defined ‘addicted to narcotics' as
used in s 11721 in the following charge to the jury:


‘The word ‘addicted’ means, strongly disposed to
some taste or practice or habituated, especially to
drugs. In order to inquire as to whether a person is
addicted to the use of narcotics is in effect an in-
quiry as to his habit in that regard. Does he use
them habitually. To use them often or daily is, ac-
cording to the ordinary acceptance of those words,
to use them habitually.'


There was no suggestion that the term ‘narcotic ad-
dict’ as here used included a person who acted
without volition or who had lost the power of self-
control. Although the section is penal in appear-
ance-perhaps a carry-over from a less sophisticated
approach-its present provisions are quite similar to
those for civil commitment and treatment of addicts
who have lost the power of self-control, and its
present purpose is reflected in a statement which
closely follows s 11721: ‘The rehabilitation of nar-
cotic addicts and the prevention of continued addic-
tion to narcotics is a matter of statewide
concern.’California Health and Safety Code, s
11728.


Where narcotic addiction has progressed beyond
the incipient, volitional stage, California provides
for commitment of three months to two years in a
state hospital.*681 California Welfare and Institu-


tions Code, s 5355. For the purposes of this provi-
sion, a narcotic addict is defined as


**1428 ‘any person who habitually takes or other-
wise uses to the extent of having lost the power of
self-control any opium, morphine, cocaine, or other
narcotic drug as defined in Article 1 of Chapter 1 of
Division 10 of the Health and Safety Code.’Califor-
nia Welfare and Institutions Code, s 5350.
(Emphasis supplied.)


This proceeding is clearly civil in nature with a pur-
pose of rehabilitation and cure. Significantly, if it is
found that a person committed under s 5355 will
not receive substantial benefit from further hospital
treatment and is not dangerous to society, he may
be discharged-but only after a minimum confine-
ment of three months. s 5355.1.


Thus, the ‘criminal’ provision applies to the incipi-
ent narcotic addict who retains self-control, requir-
ing confinement of three months to one year and
parole with frequent tests to detect renewed use of
drugs. Its overriding purpose is to cure the less seri-
ously addicted person by preventing further use. On
the other hand, the ‘civil’ commitment provision
deals with addicts who have lost the power of self-
control, requiring hospitalization up to two years.
Each deals with a different type of addict but with a
common purpose. This is most apparent when the
sections overlap: if after civil commitment of an ad-
dict it is found that hospital treatment will not be
helpful, the addict is confined for a minimum peri-
od of three months in the same manner as is the vo-
litional addict under the ‘criminal’ provision.


In the instant case the proceedings against the peti-
tioner were brought under the volitional-addict sec-
tion. There was testimony that he had been using
drugs only four months with three to four relatively
mild doses a *682 week. At arrest and trial he ap-
peared normal. His testimony was clear and con-
cise, being simply that he had never used drugs.
The scabs and pocks on his arms and body were
caused, he said, by ‘overseas shots' administered
during army service preparatory to foreign assign-
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ment. He was very articulate in his testimony but
the jury did not believe him, apparently because he
had told the clinical expert while being examined
after arrest that he had been using drugs, as I have
stated above. The officer who arrested him also
testified to like statements and to scabs-some 10 or
15 days old-showing narcotic injections. There was
no evidence in the record of withdrawal symptoms.
Obviously he could not have been committed under
s 5355 as one who had completely ‘lost the power
of self-control.’ The jury was instructed that narcot-
ic ‘addiction’ as used in s 11721 meant strongly
disposed to a taste or practice or habit of its use, in-
dicated by the use of narcotics often or daily. A
general verdict was returned against petitioner, and
he was ordered confined for 90 days to be followed
by a two-year parole during which he was required
to take periodic Nalline tests.


The majority strikes down the conviction primarily
on the grounds that petitioner was denied due pro-
cess by the imposition of criminal penalties for
nothing more than being in a status. This view point
is premised upon the theme that s 11721 is a
‘criminal’ provision authorizing a punishment, for
the majority admits that ‘a State might establish a
program of compulsory treatment for those addicted
to narcotics' which ‘might require periods of invol-
untary confinement.’I submit that California has
done exactly that. The majority's error is in instruct-
ing the California Legislature that hospitalization is
the only treatment for narcotics addiction-that any-
thing less is a punishment denying due process.
California has found otherwise after a study which I
suggest was more extensive than that conducted by
the Court. *683 Even in California's program for
hospital commitment of nonvolitional narcotic ad-
dicts**1429 -which the majority approves-it is re-
cognized that some addicts will not respond to or
do not need hospital treatment. As to these persons
its provisions are identical to those of s 11721-
confinement for a period of not less than 90
days.Section 11721 provides this confinement as
treatment for the volitional addicts to whom its pro-
visions apply, in addition to parole with frequent


tests to detect and prevent further use of drugs. The
fact that s 11721 might be labeled ‘criminal’ seems
irrelevant,FN* not only to the majority's own
‘treatment’ test but to the ‘concept of ordered
liberty’ to which the States must attain under the
Fourteenth Amendment. The test is the overall pur-
pose and effect of a State's act, and I submit that
California's program relative to narcotic addicts-
including both the ‘criminal’ and ‘civil’ provisions-
is inherently one of treatment and lies well within
the power of a State.


FN* Any reliance upon the ‘stigma’ of a
misdemeanor conviction in this context is
misplaced, as it would hardly be different
from the stigma of a civil commitment for
narcotics addiction.


However, the case in support of the judgment be-
low need not rest solely on this reading of Califor-
nia law. For even if the overall statutory scheme is
ignored and a purpose and effect of punishment is
attached to s 11721, that provision still does not vi-
olate the Fourteenth Amendment. The majority ac-
knowledges, as it must, that a State can punish per-
sons who purchase, possess or use narcotics. Al-
though none of these acts are harmful to society in
themselves, the State constitutionally may attempt
to deter and prevent them through punishment be-
cause of the grave threat of future harmful conduct
which they pose. Narcotics addiction-including the
incipient, volitional addiction to which this provi-
sion speaks-is no different. California courts have
taken judicial notice that ‘the inordinate use of a
narcotic drug tends *684 to create an irresistible
craving and forms a habit for its continued use until
one becomes an addict, and he respects no conven-
tion or obligation and will lie, steal, or use any oth-
er base means to gratify his passion for the drug,
being lost to all considerations of duty or social po-
sition.’ People v. Jaurequi, 142 Cal.App.2d 555,
561, 298 P.2d 896, 900 (1956). Can this Court deny
the legislative and judicial judgment of California
that incipient, volitional narcotic addiction poses a
threat of serious crime similar to the threat inherent
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in the purchase or possession of narcotics? And if
such a threat is inherent in addiction, can this Court
say that California is powerless to deter it by pun-
ishment?


It is no answer to suggest that we are dealing with
an involuntary status and thus penal sanctions will
be ineffective and unfair. The section at issue ap-
plies only to persons who use narcotics often or
even daily but not to the point of losing self-
control. When dealing with involuntary addicts
California moves only through s 5355 of its Wel-
fare Institutions Code which clearly is not penal.
Even if it could be argued that s 11721 may not be
limited to volitional addicts, the petitioner in the in-
stant case undeniably retained the power of self-
control and thus to him the statute would be consti-
tutional. Moreover, ‘status' offenses have long been
known and recognized in the criminal law. 4 Black-
stone, Commentaries (Jones ed. 1916), 170. A
ready example is drunkenness, which plainly is as
involuntary after addiction to alcohol as is the tak-
ing of drugs.


Nor is the conjecture relevant that petitioner may
have acquired his habit under lawful circumstances.
There was no suggestion by him to this effect at tri-
al, and surely the State need not rebut all possible
lawful sources of addiction as part of its prima facie
case.


The argument that the statute constitutes a cruel and
unusual punishment **1430 is governed by the dis-
cussion above.*685 Properly construed, the statute
provides a treatment rather than a punishment. But
even if interpreted as penal, the sanction of incar-
ceration for 3 to 12 months is not unreasonable
when applied to a person who has voluntarily
placed himself in a condition posing a serious threat
to the State. Under either theory, its provisions for
3 to 12 months' confinement can hardly be deemed
unreasonable when compared to the provisions for
3 to 24 months' confinement under s 5355 which
the majority approves.


I would affirm the judgment.


Mr. Justice WHITE, dissenting.
If appellant's conviction rested upon sheer status,
condition or illness or if he was convicted for being
an addict who had lost his power of self-control, I
would have other thoughts about this case. But this
record presents neither situation. And I believe the
Court has departed from its wise rule of not decid-
ing constitutional questions except where necessary
and from its equally sound practice of construing
state statutes, where possible, in a manner saving
their constitutionality.FN1


FN1. It has repeatedly been held in this
Court that its practice will not be ‘to de-
cide any constitutional question in advance
of the necessity for its decision * * * or * *
* except with reference to the particular
facts to which it is to be applied,’ Alabama
State Federation, etc. v. McAdory, 325
U.S. 450, 461, 65 S.Ct. 1384, 1389, 89
L.Ed. 1725, and that state statutes will al-
ways be construed, if possible, to save
their constitutionality despite the plausibil-
ity of different but unconstitutional inter-
pretation of the language. Thus, the Court
recently reaffirmed the principle in Local
No. 8-6, Oil etc., Workers International
Union v. Missouri, 361 U.S. 363, 370, 80
S.Ct. 391, 396, 4 L.Ed.2d 373:‘When that
claim is litigated it will be subject to re-
view, but it is not for us now to anticipate
its outcome.“Constitutional questions are
not to be dealt with abstractly’ * * *. They
will not be anticipated but will be dealt
with only as they are appropriately raised
upon a record before us. * * * Nor will we
assume in advance that a State will so con-
strue its law as to bring it into conflict with
the federal Constitution or an act of Con-
gress.' Allen-Bradley Local, etc. v. Wis-
consin Employment Relations Board, 315
U.S. 740, at page 746, 62 S.Ct. 820, at
page 824, 86 L.Ed. 1154.'


*686 I am not at all ready to place the use of nar-
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cotics beyond the reach of the States' criminal laws.
I do not consider appellant's conviction to be a pun-
ishment for having an illness or for simply being in
some status or condition, but rather a conviction for
the regular, repeated or habitual use of narcotics
immediately prior to his arrest and in violation of
the California law. As defined by the trial
court,FN2 addiction is the regular use of narcotics
and can be proved only by evidence of such use. To
find addiction in this case the jury had to believe
that appellant had frequently used narcotics in the
recent past.FN3 California is entitled to have its
statute and the record so read, particularly where
the State's only purpose in allowing prosecutions
for addiction**1431 was to supersede its own ven-
ue requirements applicable to prosecutions for the
use of narcotics and in effect to allow convictions
for use *687 where there is no precise evidence of
the county where the use took place.FN4


FN2. The court instructed the jury that,
‘The word ‘addicted’ means, strongly dis-
posed to some taste or practice or habitu-
ated, especially to drugs. In order to in-
quire as to whether a person is addicted to
the use of narcotics is in effect an inquiry
as to his habit in that regard. * * * To use
them often or daily is, according to the or-
dinary acceptance of those words, to use
them habitually.'


FN3. This is not a case where a defendant
is convicted ‘even though he has never
touched any narcotic drug within the State
or been guilty of any irregular behavior
there.’The evidence was that appellant
lived and worked in Los Angeles. He ad-
mitted before trial that he had used narcot-
ics for three or four months, three or four
times a week, usually at his place with his
friends. He stated to the police that he had
last used narcotics at 54th and Central in
the City of Los Angeles on January 27, 8
days before his arrest. According to the
State's expert, no needle mark or scab


found on appellant's arms was newer than
3 days old and the most recent mark might
have been as old as 10 days, which was
consistent with appellant's own pretrial ad-
missions. The State's evidence was that ap-
pellant had used narcotics at least 7 times
in the 15 days immediately preceding his
arrest.


FN4. The typical case under the narcotics
statute, as the State made clear in its brief
and argument, is the one where the defend-
ant makes no admissions, as he did in this
case, and the only evidence of use or ad-
diction is presented by an expert who, on
the basis of needle marks and scabs or oth-
er physical evidence revealed by the body
of the defendant, testifies that the defend-
ant has regularly taken narcotics in the re-
cent past. See, e.g., People v. Williams,
164 Cal.App.2d Supp. 858, 331 P.2d 251;
People v. Garcia, 122 Cal.App.2d Supp.
962, 266 P.2d 233; People v. Ackles, 147
Cal.App.2d 40, 304 P.2d 1032. Under the
local venue requirements, a conviction for
simple use of narcotics may be had only in
the county where the use took place,
People v. Garcia, supra, and in the usual
case evidence of the precise location of the
use is lacking. Where the charge is addic-
tion, venue under s 11721 of the Health
and Safety Code may be laid in any county
where the defendant is found. People v.
Ackles, supra, 147 Cal.App.2d, at 42-43,
304 P.2d at 1033, distinguishing People v.
Thompson, 144 Cal.App.2d Supp. 854, 301
P.2d 313. Under California law a defend-
ant has no constitutional right to be tried in
any particular county, but under statutory
law, with certain exceptions, ‘an accused
person is answerable only in the jurisdic-
tion where the crime, or some part or effect
thereof, was committed or occurred.’
People v. Megladdery, 40 Cal.App.2d 748,
762, 106 P.2d 84, 92. A charge of narcotics
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addiction is one of the exceptions and there
are others. See, e.g., ss 781, 784, 785, 786,
788, Cal.Penal Code. Venue is to be de-
termined from the evidence and is for the
jury, but it need not be proved beyond a
reasonable doubt. People v. Megladdery,
supra, 40 Cal.App.2d, at 764, 106 P.2d, at
93. See People v. Bastio, 55 Cal.App.2d
615, 131 P.2d 614;People v. Garcia, supra.
In reviewing convictions in narcotics
cases, appellate courts view the evidence
of venue ‘in the light most favorable to the
judgment.’People v. Garcia, supra.


Nor do I find any indications in this record that
California would apply s 11721 to the case of the
helpless addict. I agree with my Brother CLARK
that there was no evidence at all that appellant had
lost the power to control his acts. There was no
evidence of any use within 3 days prior to appel-
lant's arrest. The most recent marks might have
been 3 days old or they might have been 10 *688
days old. The appellant admitted before trial that he
had last used narcotics 8 days before his arrest. At
the trial he denied having taken narcotics at all. The
uncontroverted evidence was that appellant was not
under the influence of narcotics at the time of his
arrest nor did he have withdrawal symptoms. He
was an incipient addict, a redeemable user, and the
State chose to send him to jail for 90 days rather
than to attempt to confine him by civil proceedings
under another statute which requires a finding that
the addict has lost the power of self-control. In my
opinion, on this record, it was within the power of
the State of California to confine him by criminal
proceedings for the use of narcotics or for regular
use amounting to habitual use.FN5


FN5.Health and Safety Code s 11391 ex-
pressly permits and contemplates the med-
ical treatment of narcotics addicts confined
to jail.


The Court clearly does not rest its decision upon
the narrow ground that the jury was not expressly
instructed not to convict if it believed appellant's


use of narcotics was beyond his control. The Court
recognizes no degrees of addiction. The Fourteenth
Amendment is today held to bar any prosecution for
addiction regardless of the degree or frequency of
use, and the Court's opinion bristles with indica-
tions of further consequences. If it is ‘cruel and un-
usual punishment’ to convict appellant for addic-
tion, it is difficult **1432 to understand why it
would be any less offensive to the Fourteenth
Amendment to convict him for use on the same
evidence of use which proved he was an addict. It is
significant that in purporting to reaffirm the power
of the States to deal with the narcotics traffic, the
Court does not include among the obvious powers
of the State the power to punish for the use of nar-
cotics. I cannot think that the omission was inad-
vertent.


*689 The Court has not merely tidied up Califor-
nia's law by removing some irritating vestige of an
outmoded approach to the control of narcotics. At
the very least, it has effectively removed Califor-
nia's power to deal effectively with the recurring
case under the statute where there is ample evid-
ence of use but no evidence of the precise location
of use. Beyond this it has cast serious doubt upon
the power of any State to forbid the use of narcotics
under threat of criminal punishment. I cannot be-
lieve that the Court would forbid the application of
the criminal laws to the use of narcotics under any
circumstances. But the States, as well as the Federal
Government, are now on notice. They will have to
await a final answer in another case.


Finally, I deem this application of ‘cruel and unusu-
al punishment’ so novel that I suspect the Court
was hard put to find a way to ascribe to the Framers
of the Constitution the result reached today rather
than to its own notions of ordered liberty. If this
case involved economic regulation, the present
Court's allergy to substantive due process would
surely save the statute and prevent the Court from
imposing its own philosophical predilections upon
state legislatures or Congress. I fail to see why the
Court deems it more appropriate to write into the
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Constitution its own abstract notions of how best to
handle the narcotics problem, for it obviously can-
not match either the States or Congress in expert
understanding.


I respectfully dissent.


U.S.Cal. 1962.
Robinson v. California
370 U.S. 660, 82 S.Ct. 1417, 8 L.Ed.2d 758
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