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IN TYE SUPRELE COTRT
OF TWE STATE OF UTAF

SALT LAKE CITY CORP,, a
municlipal corporation of
the State of Utaw,

Plaintiff-Respondent Case No, 16128

D. WILLIA4 LAYTON and

)
)
)
)
)
)
vS. )
)
HELEN LAYTON, his wife, )

)

)

Defendants-Appellants,

1. Trere is really no question as to the facts
admitted by t-e City on page 3 and 4 of their brief, except
number 5. Tw1s is 1n error as Blocks 2 and 4 of apprellant's
property are now and have always been 1n Salt Lake County.
(See tax notices)

2. There 13 no need for a factual “earing. It 1s a
silaple metter of 'addition--1897 plus 5 years equals 1802,

Sectionsh34,1)35, andfl37, Capter 2, Revised Statutes
of Uta» 1898 required County Commissioners and supervisors
to keep a record of monigs expendei on public roads. Since
twe Gity falled to s-ow any amount from t-ese reocrds spent
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on t»ls portion, or any portion of "Pearl Street’ for that
period of time and appellant found no record elther, there.
fore the Clty falled to make a prima facla case as to the
public right or equlty to "Pearl Street",

3., Defendant-appellants are at a loss to understand
»ow on tve one “and in point 7 of twelr statewment of#actm
twe City maintalns that because the Soutwern portion still
appears on offliclal maps of Salt Lake County, 1t gives threu
goodkitle to 1t, yet 1in anot»er case before this Cow t and
otvers, namely Salt Lake City vs. D. Wa, Layton #222264,
even thaugh the road there 1s clearly shown on plat maps
on file in tre Unlted States Land Office in Salt LakeCity
for section 2, & 3, Townshlip 1 South Range 2 Tast SLBé&ii,
and the Congress of the Unlted States passed a statute at
large in 1914 preserving twe rights to tre road, thre City
in t~at case denie%that Laeyton has a right to that road,
yet now says t-ey “ave a right to this one.

4. Respordents argument, Polnt I -- At t+e top of
page 8 of respondent's brief, a quote from t*e law “as been
underlined except tre following sentence:

v . provided, t»at a road not used for a period of

five years ceases to be a nWighway'.

Twe words or worked were omitted after used. Thlis

provides a distinction as to whether private of public rights

are involved. TYowever, once this road has ceased to be,

it 1s a dead issue and cannot be brought back to life 75

years later.

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services

Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.




5. Case law clearly illustrates twe condlitions wwich
made necessary tre passage of tve provision found at tre
top of page 10. Appellants contend that tvwey do not apply
w-en one party owns all the land 1n twe subdivided section.
6, Tve statement found near tve bottom of page 1O:
"Tis dedlicatiorn occurred under the operation ojstatu-
tory law and not the operation of common law principles
;;fi;;:iiag{stzzy:ggfﬁtes relating to highways as urged
Twis would surely be governed by the general rules under
Chapter 25 (Wighways) or else be in conflict wit» t-e con-
stitutional provision--"If tvere 13 a general rule, there
1s no need for a specific one".(Art. VI Sec. 26, No. 12)
Weither thre publlic nor any priv:ate#)arty »ag acquired
any rights to the "street" which would allow the Court to
interfere with defendant-appellant's peaceful possession
7. From the argument set forth in Point II which uses
twe word determinable and cites the case of White v Salt Lake
City, 121 U 134, it 1s apparant that twere 1s a great
difference between the facts 1n that case and t»e one we
are now d scussing. In the #hite case the street »ad been
in use for years, the use was for twe public--a water line
under a maln street, there was no guestion of non-use and

claims being barred by the 5 year provision. In the present

case no one but tre Laytons have used the street, the

proposed use 1s a speculative use by a non-contributor,
and as twere 1s no record of any use emd the self-executling
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providion of Section 1116 Laws of Utan 1898, 1s in effect

Point II ignores twe fact that twere were three Separat
ways set forth 1n the law for twe vacation of streets in
1802,

8. Point III tries to circumvent the fact twet the
S-year non use provision was in full force and effect until
1911 when it was changed by the legislature.

Also, the statement on page 17 which s ays:

"It is interesting to note that eacw of tre abpve

mentlioned Utah cases 1luply tre public's interest in
subdivision streets would not be subject to abandon- |
ment 1f they wad been a City street".

This holding 1s clearly agailnst the constitutional pro-
“ibition of Article VI, Sectior 26, No. 12 as follows:

"™e Leglslature 1s prowibited from enacting any

private or special laws In t-e following cases:

e o o 12, Incorporating cltles, towns or villages;

cranging or amending the charter of any clity, town or

village; laying out, opening, vacating or altering .

town plats, highways, streets, wards, alleys or
public grounds. (eamphasls added]

9. On twe top ofpage 21 1s found:
"T=ey reaped t-e beneflits of that formal subdivision
platting and likewlse, are bound by tre consequences
and provisions selected”.
Appellant%Layton are at a loss to know “aw on one
wand respondents say on page 21 1lire 9 trat they pald no
taxes on the street that wasn't there, were taxed as if it

were and now find twemselves to be "reaping the benefits’

of »aving the neighboring non-cont ributor owner, forcing

4
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the appellants to let them use part of twer lend, and raving
to defend twelir rights to 1t in court wren t-ere vasg been
no public need shown for this small area whatsoever, As
far as twe public investment goes, which is mentioned in
the middle paragraph ofpage 21, twere sluply was none, I
am s@e that the ublquitous "reasonable " man wwo should te
So everywhere present in legal forums, would never believe
that lots are not taxed at a wigher rate twan acreage to
make up for the difference.

10. Polint IV on page 22 at t»e bottom of twe page »as

tre following statement:

"In 1902, only a dlaim would »ave existed--not a
self-executing vested right, After 1911, twe fiwe
year '"mon-use” provision was completely eli.iinated
and any unexerclsed claim was extinguisked, in a
statutory provision similar to establistment of a
Statute of limitations™.

Let us go back to 1902 for a moment. At twat tiue,

what right or claim would tre public »ave wad? None--

no use, no monies expended, no need, no reason for publlc
authorities to rave pursued the matter at all, ¥ow now
could these empty claims come back to life 75 years later?
If trey were barred twen, they would certainly be barred
now,

In Point IV #2, tve last lire says:

"Purthermore, the developer sold lots and iaproved. =
twe northr portion of Pearl-Street”.

Tat simply Is not true. Tre nort-ern portion of tre
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street was not lmproved until after appellants Layton owneg
twe land. It was done at the direction of and witw the
agreement of both the appellant and twe County Road
autrorities in twe middle 1950's. Tre City was still

more than 10 years 1n the future. If ever there was an
applicable place for the doctrine of lacvwes it is now

and to be used{against tre respondent.

In Point IV #3. To wake a distinction between County
streets and Clty streets clearly is in violation of
Article VI, Sec. 26, #12 Constitution of the State of Utgh,

Point IV #4. Tre respondent once again alleges t-at

appellant has recelved "all of t-e benefits that came frou

the subdlvision platting itself" on page 24, yet lists not

one., Appellant intends to develop the area under one owner-
s»ip and wit» only one purpose in mind; trat 1s, to achiemw
tve greatest good for twe whole area and to fully utillze
twe railroad on twe South, tre road on the West (1045 vest) |
and 17t-» South on tre North.

point IV #5. Trere 1s nothing stopplng tre abutting
land owner on thwe east of appellants property froam developln
nis own lot just as all the property owners in Juayle Street
have developed thelr similar lots.

Point IV #6. Twis case 1s here to decide a non-con-
tributor's rights to a proposed, by never useri{segment. of
a street. TW1s street goes nowwere, as the railroad preves

1ts extension to the south. Ve do not weve to try all the

troubles of twe world in t-1is one case.
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Point V or page 27 line 8 (thls 1s uissourl not Kansas),

there 1s an adunlssion s*-own below by the respondent that

appellants are rigwt, and common sense, 1f there be a dlst-
inctl on between i?iand common law, would have rrevented this
matter from achlevirg 1ts present form and size.

Twere was and 1s no common chain of title with tre
dedicator.

The statement by t»e respondent City on line 21 of
page 27:

"In a case where abutting property owners do not share

a common chain of title withw t-e dedicator, tren

non-contributors gain not-ing from the vacatlion”.

Twe balance of the above statement ® ncerns private
rights which as stated on page 28:

"m.15 matter 1s not in controversy and tve Court

twas no jurlsdiction over trat lssue where tve owner

1s not a party of this litigation”.

Twe Court can take judiclal notice that Cannon Sub.
was recorded and 1t Ya d different parties entirely.

It follows that 1f the non-contributors galn not-ing
by t-e vacation, then the respondent Clty has nothing to

base 1ts claim upon, an#lts annexation is in error and 1s

void in tris instance.

COY CLU SION
It is for certain that the 1aws of Uta» were 1in opera-

tion during twe perilod of 1897 twrough 1911 and that inas-

i)
muc- as trere has been no evidence produced t»at eltrer

in quéstion
public o8 rivate use was made of the property q ’
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and tr-ere was no evidence prodiced by the respondent City |
trhat public money had ever been expended on l.proving the
plot 1n question, 1t 1s safe to conclude t»at the southerp
portion of Pearl Street comes within twe provision, "that

a road not used, or worked for a perlod of flve years
ceases to be a highway" and that 1t reverted to t-e successy
of the original dedicator,

1. Tre appellant's clalm to the disputed land sould
be upheld.

2, Twe respondent 1s bound by tre effects of the 1698
provision relating to 5 years non-ues just the same |

" as appellants are entitled to t-e protectlon of
twe operation of the laws.

3., Thre fact that thils case could be brought before
the Court violates the spirit of the ‘doctrine
of stare declsis.

4, The only way this case can be falrly before the
Court 1s on the question of t»e contributors rights
Appellants clte the o nstitutiomal randate whlch
appears 1n Article VIII Sec. 22,

DI e e L R
Court, and tne Supreme Court, on or before
the first day ofDecember of each year, sh_all
report in writing to twe Governor any seemlrg
defect or omission in the law".

heel
Bac» generation does not wave to reinvent the ¥

5. Twe confllct between Title 25 wighways, Sectlon

1114-1120, Laws of Utaw 1898, and Crap. 6 Real Estate, Laws

[
of Uta» 1898, must be resolved in lig-t of t>e Constltution !
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of Utah Art. VI, Sec. 26, #12 whid pro*ibits tre legisla-
ture from enacting any private or sped al laws in twe

following cases: No. 12:

™Laying out, opening, vacating or altering town
plats, h%ghways, streets, wards, alleys, or public
grounds,

6. Wrereas there was no evidence rresented to the
Court concerning public need and it was repeated
throughout respondent's brief that t-e adjoining
land “older would benefit from t“e opening of
Pearl Street, 1t becomes clearly evident that
the Clity by attacking appellant, 1s defending thwe
adjoining land owner and attempting to circumvent
twe pronibition contained in #16 of the above set
forth section which provlbits granting to an
individual, association or corporation any
privilege, lmmunity or franchise.
e respordent City could not be nere were it not for
twe fact that the appellant's neighbor to the east annexed
to twe City. Like it or not, they are botw riding the

same horse.

In 1light of twe facts which are admitted by bgth sides,
1t seems tvat the respondent City should submit that the
principles of eguity and public policy, ladhes, and estoppel
be used agdinst -tram,

In closing, appellants ask twat the lower Court's

order be reversed, that a new addition be added to the U.C.A.

concerning non-contributors rights, and that appellants
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of the area so as to enhance and increase t*e use of the
Jordan River Parkway and twe other 3 rge open spaces twe

City vas to the west,

Respectively Submitted,

e it~

Don Layton

Mailed 2 coples of Reply brief thls date to Judy Lever,

Assistant City Attorney. June 8, 1979.

Aon Soilr

v
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