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POINT I

THE DRUG FREE WORKPLACE ACT DID NOT GO INTO

EFFECT UNTIL MARCH 19, 1989, AN CANNOT BE

APPLIED RETROACTIVELY TO THE CASE AT HAND,

SINCE THE AUTOMOBILE ACCIDENT WHICH PROMPTED

MR. JOHNSON'S INITIAL DRUG TEST AND THE LATER

DENIAL OF UNEMPLOYMENT COMPENSATION BENEFITS

TOOK PLACE ON SEPTEMBER 21, 1987.

Respondent Morton Thiokol's brief contends that Morton
Thiokol must comply with special regulations promulgated by the
United States Department of Defense because Morton Thiokol is a
contractor for the U.S. Government which deals in highly
sophisticated national defense products. The regulation Morton
Thiokol is referring to is the Drug Free Workplace Act of 1988,
which Act became effective March 18, 1989. Respondent's Brief,
p- 9.

This Act did not go into effect until approximately one
and one half vyears after Respondent's initial test for the
presents of drugs or alcohol. It 1is generally known that
statutes and acts are not retroactive, and for this reason the
Drug Free Workplace Act does not apply to this case.

The U.S. Supreme Court stated: Retroactivity is not
favored in the law, thus congressional enactments and
administrative rules will not be construed to have retroactive

effect unless their language requires this result. Bowen v.

Georgetown University Hospital, 102 L.Ed 2d 493 at 496 (1988)

This Court further stated that: Even where some
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substantial justification for retroactive rule making is

presented, courts should be reluctant to find such authority,

absent an expressed statutory grant. Bowen at 496

The Utah Supreme Court took this same position when it

decided Okland Construction Co. v. Industrial Commission, 520

P.2d 208 (Utah, 1974) in this case the Court held that a person
is entitled to have its rights determined on the basis of the law
as it exists at the time of the occurrence; and that a later
statute or amendment should not be applied in a retroactive

manner to deprive a party of his rights. Okland Construction Co.

at 210.

The Drug Free Workplace Act does not expressly state
that it should be construed as retroactive nor is there any
substantial justification for it to be viewed as retroactive.
Therefore, this Act cannot be considered when determining Mr.
Johnson's eligibility for unemployment compensation benefits.

POINT II

THE ISSUE OF EQUAL PROTECTION AND SUBSTANTIVE
DUE PROCESS MAY BE REVIEWED ON APPEAL.

There was no equal protection violation until the Board
of Review rendered its decision against Mr. Johnson. Which created
two separate and distinct categories of employees. One class of
employee that can be denied unemployment compensation benefits for
testing positive for drugs or alcohol and another c¢lass of

employee who may be denied unemployment compensation benefits
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using the standard which considered the employee's culpability,

knowledge, and control. This standard 1s set out in Champlin

Petroleum v. Dept. of Employment Security, 744 P.2d 330 (Utah App.

1887). Mr. Johnson's first opportunity to address this
constitutional issue was in his appellate brief, therefore, this
constitutional issue was timely addressed and may be reviewed by
the Court of Appeals. There was no substantive due process
violation until the Board's arbitrary decision to revoke Mr.
Johnson's unemployment benefits. Substantive due process protects
individuals from arbitrary actions of state administrative

agencies. Wilwording v. Swenson, 502 F.2d 844 (8th Cir. 1974)

Mr. Johnson's <constitutional right to substantive due
process was not violated wuntil the Board of Review rendered its
decision. Mr. Johnson's first opportunity to raise this issue
was in his appellate brief, and was thus timely revised, as such

this constitutional issue may be reviewed on appeal.

P 1
DATED this \ “day of June, 1989.
SR
A
//’ / ‘i" / /x‘,’ M ~
\\""’T"'/ / A P \ /_______,/
JOHN CUMMINGS of (»\\

Aﬁtorney for Claimant
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12-27-88  (DLR)

TEXT

(No. 248) E-1

INTERIM DEFENSE DEPARTMENT REGULATIONS GOVERNING

DRUG FREE WORKPLACE PROGRAMS FOR CONTRA

PART 223—ENVIRONMENT,
CONSERYATION AND
OCCUPATIONAL SAFETY

2. A new Subpart 223,75, conalsting bf
sections 2237500 through 23.7504, fa
added to read as follows:

Subpari 223.75—-Drug-Freo Work Force

Sut,

223.7800
8287501
223.7502
323.75608
223.7804

Subpart 223.75-Drug-Free work
Forca

223.7500 Scope of subpart

This subpart prescribes policies and
procedures concerning drug abuse aa it
impacts on the performance of defanse
contracts. Dopartments may establish
gpecia) procedures as they determine
necegsary to satisfy their mission
requirements,

237501 Palicy.

It is the policy of the Depariment of
Defense thal defense contractors shall
mainlain & program for achleving a
drug-fres work force.

223.7502 Definitions.

“[llegal drugs,” 45 used in this
subpart, means oogtrolled substanges
insluded in Schedule 1 and [, g5 defined
by section 802(8] of Title 21 of the
United States Code, the possession of
which Is unlawful under Chapter 18 of
that Title, The term “{llagal dmgs" does
not mean tha use of a conlrolle
substance pursuant to a valid

rescription or other uses authorized by
aw,

“Employee in a sensitive posltion' as
used In thiy subpart, means an employee
who has beon granted access to
classified information; or employees in
other positions that the contractor
determines Involve National Security,
health or safety, or functions other than
the foregoing requiring ¢ high degree of
trust and confidence.

223.7503 General,

(a) The use of Illega] drugs, on or off
duty, 4s inconsistent with law-abiding
behavior expeoted of all cltizons. |
Employees who use [llegal drugs, on or
off duty, tend to be less productive, less
reliable, and prone to greater
absenteelsm resulting in the potential
for Increased cost, delay, and risk to the
goverament contract,

$copa of subpurls
Poliey.
Delinltions,
General,
Contract slouvga.

(b) The use of illegal drugs, on or oit
duty, by employacs can Impalr the
ability of those employees to perform
tasks that are cHtical to proper contract
performance zud can also result in the
potental for accldents on duty and for
fatlures that can pese a serious threat to
national security, health, and safety.

(o) The use of illegal drugs, on or off
duty, by employees In cerlain positions
can result In less than the complete
reliability, stability, and good judgment
that are consistent with accass to
sensitive Information. Use of fllegal
drugs aleo creates the possibility of
coerclon, {nfluence, and frresponsible
action under pressure that may pose &
serious risk 10 national security, and
health and salfety.

223,7504 Contract clausa,

The contracting officer shall ingert the
clause at 252.223-7500 In all solicitations
and contracts that meet the following
criterias

(a) Al contracts Involving sccest to
clrssified information;

(b) Any other contract when the
contracting officer determines that
{nclusion of the clause s necessary for
reasons of national security or for the
purpose of protecting the heslth or
safoty of those using or affected by the
product of or the performance of the
contract (except jor commerclal or
commercinl-type products (sce FAR
13.001)),

(¢) This clauso doas not apply o a
santraet or {9 that part of a contract,
that is to be performed outside of the
United States, its territories, snd
possessions, excep!t as otherwiae
determined by the contracting officer.

PART 252—SO0LICITATION
PROVISIONS AND CONTRACT
CLAUSES,

8, Beotion 252.223-7500 is gdded to
read as follows:

23222%7500 Drug-fres work force.
As proscribed in 223.7804, insert the
following clause:

Drug-Free Work Forcs [Sop 1948)

(8) Deflnitions, “Nlega! drugs,” as used In
this clause, means controlled substances
Included in Schedule I and I, ea delined by
section 802(8) of Title 21 of he United States
Code. tha possossien of which Js unlawiful
under Chapter 13 of that Tile, The term
“Ulegal drugs" doas mot moan the usa ol @
contralled substance pursuant 10 8 valld
prescription or other uses authorized by faw,

ORS

“"Employse In & scnsitive position," an used
in this dause, means gn employoe who bao
been granted accees to oloassified information
or amployeos in othar positions that the
contracter determinoa Involve notionsl
secuity, health of safety, or funotiena othor
then the foregoing requiring a high degrte of
trust and confidence

{b) The Contractor agroes 1o mnstitute and
maintgin a am for achieving the
objsctive of a drug-freo work force. Whils
this clause defines criterfs for such a
program, Contractors are encovroged to
implement alternative approaches
compareble to the criterla {n &(:ragraph ()
below that are designed to achieve the
objectives of this clause.

¢} Contraclor programs shall include tha
following, or appropriate alfernatves:

[1{Employee assiglance progrums
emphasizing high lave) direction. sducation,
counseling, rehabilitation, and coordination
with avallabla community resources:

{2) Supervisory tralning to asefstin
{dentifying and addressing {llegal drug use by
Contractor employces;

(8) Provislon for self-referrals as wull oo
supervisory referrels to Loatment with
maximum respect for individual
confidentiality consisient with safety and
securily issucs;

(4) Provision for identifying illego! drug
uaers, including teating on a controlled and
carefully monitored basts. Emglcyee drug
tesling progroms shall be sstablizhed taking
acoount of tha following:

(1) The Coutracior sholl establish ¢ progrom
that provides for testing for the useg of llegal
drugs by employoes in sansitive positions,
The extent of and eriterls for such testing
shall be determined by the Controctor bazed
on considerations that include the natury of
the work boing performed undet the contract,
the emsployee's dulies, the sfficient uas of
Contraclor resources, ahd the risks 1o public
health, “kg' natiopal securlty that eould
raault from the faflure of an employee
adequately to discharge his or.her position,

(1) Ip addition, the Contractor may
eatablish & program for amplayas drug
testing—~—

{A) When there is & reasonable suspicion
thai an empioyce uscs {lsgol drugs: or

(E) When a smployns has been Involved in
anjgekdent o unsale practice;

(C) As part of or'2s aTollow-up 10
counseling or rehabilitation for [legal drug

use:

(D) As part of a voluntary employee drug
testing prog:m.

(111) The Contractor may establish 2
program to test applicants for employment for
(llega! drug use,

{iv) For the purposs of admin!ytering this
clause, tosting for Ilegal drugs may ba limited
ta those substances for which lesting {s
Prescrlbad by seclivn 21 of Subpart Bof the

‘Mandatory Gulidelinca for Federal
Workplaca Drug Testing ma,” (53 FR
11880 (April 11, 1588)), {ssuad by the
Depaniment of Health and Human 8ervices

(d) Contraciore shall adopt approprinte

Published by THE BUREAU OF NATIONAL AFFAIRS, INC., Washington, D.C. 20047



E-2 (No., 248)

personnel progedurse to doal with smployecs
who aré found {o be uaing drugs llogally.
Contractors shell not allew any employae lo
remaln on duty or perform (o & scnsitive
position who w found to uge tlicgal druge
until such Ums as tha contracior, n
sccordance with procsdures estabiished by

TEXT

the contracton dstermines that the employas
may perform in such a position

(8) The provisions of this claves pertaining
to drug testing pragrams shall not apply to

the extent they are inconsistont with state or
local lew, or with an existng collective

~ End of Text -
~ End of Section E -

(DLR)  12-27-88

bargsining agrecment; providod that with
réspec to the latter, the Contractor agrees
that those lssuey that aro {n conllict will be »
wubject of negotiation at the next collecttve
bérgaining seasion.

(End of clavse)

Publishad by THE BUREAU OF NATIONAL AFFAIRS, INC.. Washington, D.C. 20037
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