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STATEMENT OF JURISDICTION

The Utah Supreme Court has original jurisdiction under U.C.A.§78A-3-102(3)(j): the
Supreme Court transferred this case to the Utah Court of Appeals pursuant to U.C.A.
§78A-3-102(4).

ISSUES PRESENTED FOR REVIEW '

L Dismissal of Equity Title

Issue # 1: Did the trial court err in finding that the plaintiff’s real estate agent. Kandis
Christoffersen. acted within her authority?

Preservation of Issue: Plaintiff Posner disputed several facts regarding exactly

what happened at Posner’s closing [R. 463-465] * These disputed facts were material to
Equity’s argument that its title agent Helen Smith relied on Christoffersen’s authority in
closing his sale and to Posner’s negligence and fiduciary breach claims. therefore
dismissal was inappropriate. [R. 478]. Posner also argued that as a matter of law, the
facts did not support a finding that his real estate agent Kandis Christoffersen acted
within her authority. [R.465-474. 478].

Issue # 2: Did the trial court err in concluding that defendant Equity Title Insurance
Agency. Inc. met its fiduciary duties to plaintift?

Preservation of Issue: Counsel for Posner argued that Equity Title breached its

fiduciary obligations to Posner when its agent failed to close his sale according to his
escrow instructions. [ R. 474, 478] [5/16/05: Tr. pg.26-27].

II. Dismissal of Coldwell Banker Residential Brokerage

Issue # 3: Did the trial court err in striking Plaintiff’s expert report?

'"To avoid repetition, the applicable standards of review are discussed separately.

* References to the trial court record appear as [R.__]. References to transcripts of oral
arguments before Judge Medley identify the oral argument date and transcript page
number, appearing as [Date: Tr. |.



Preservation of Issue: Counsel for Posner argued that the sanction for striking

Plaintiff’s expert witness under the circumstances surrounding the late designation
was an abuse of discretion. [R. 1610-1617] [05/12/08: Tr. pg. 24-35, 51].

Issue # 4: Did the trial court err in dismissing plaintiff’s case for lack of expert
testimony?

Preservation of Issue: Counsel for Posner argued that both statute and case law

provided sufficient legal guidance to explain the standard of care and that an expert
was not legally necessary in this case [R. 1786-1791], and that Posner’s closing was
not so intrinsically complex that it needed expert testimony. [11/10/08: Tr. 43-46].

Issue #5: Did the trial court err in awarding attorney fees to Defendant Coldwell
Banker

Preservation of Issue: Plaintiff Posner argued that the determinative law in the case

was tort law, and that defendant Coldwell was not entitled to attorney fees under the

Listing Agreement because Posner did not sue for breach of that contract. [R.1783-

1825][11/10/08: Tr. pg. 41-54].

STANDARD OF REVIEW

The standard of review for the trial court’s findings of law on the following issues 1)
whether Equity Title breached its fiduciary duty to Posner, 2) whether Kandis
Christoffersen acted within her authority, 3) the dismissal of Coldwell Banker and 4) the
award to Coldwell of attorney’s fees, is correctness. When reviewing a summary
judgment ruling, the Appellate Court should give no deference to the lower court's legal
conclusions and should review the legal issues presented under a correctness standard.

Schaerrer v. Stewart's Plaza Pharm., Inc., 79 P.3d 922, 927 (Utah 2003). Affirmation

only proper when there is no genuine dispute as to material issues of fact and



the moving party is entitled to judgment as a matter of law. Wycalis v. Guardian Title of
Utah, 780 P. 2d 821, 824 (Utah Ct. App. 1989).

The standard of review for the trial court’s imposition of sanctions (striking

Posner’s expert testimony) is abuse of discretion. See Featherstone v. Schaerrer, 34 P.3d

194 (UT 2001); Tuck v. Godfrey, 981 P.2d 407 (Utah Ct. App. 1999).
DETERMINATIVE LAW

Kilpatrick v. Bullough Abatement, Inc.. 199 P.3d 957. 967 (Utah 2008).

“Our review of a district court's imposition of sanctions follows a two-step
process. First, we ensure that the district court has made a factual finding that the
party's behavior merits sanctions. Second, once the factual finding has been made. we
will only disturb the sanction if "abuse of discretion [is] c/early shown." An abuse of
discretion may be demonstrated by showing the district court relied on "an erroneous
conclusion of law" or that there was "no evidentiary basis for the trial court's ruling.”

U.A.C.A. R162-6-1. Licensee Conduct.

6.1.11.1. A principal broker and licensees acting on his behalf who represent a
seller shall have a written agency agreement with the seller defining the scope of the
agency.
U.A.C.A. R162-6-2. Standards of Practice.

6.2.15.1. Duties of a seller's or lessor's agent. A principal broker and licensees
acting on his behalf who act solely on behalf of the seller or the lessor owe the seller
or the lessor the following fiduciary duties:

(a) Loyalty. which obligates the agent to act in the best interest of the seller or the
lessor instead of all other interests, including the agent's own;

(b) Obedience, which obligates the agent to obey all lawful instructions from the
seller or lessor;

(¢) Full disclosure. which obligates the agent to tell the seller or lessor all material
information which the agent learns about the buyer or lessee or about the transaction;

(d) [Omitted]
(e¢) Reasonable care and diligence:

(f) Holding safe and accounting for all money or property entrusted to the agent;
and

(2) Any additional duties



STATEMENT OF THE CASE

This matter arose out of the sale of a piece of real property in Park City, Utah,
belonging to the Plaintiff Dr. Michael Posner (hereinafter “Posner™), a retire
veterinarian residing in Florida. Mr. Posner commenced his action on January 31, 2004,
in Third District Court in Salt Lake City, when he filed a suit against Equity Title
Insurance Agency, Inc. (hereinafter “Equity”) and Independence Title Insurance Agency
(hereinafter “Independence™) [R. 1-23]. Mr. Posner claimed breached of fiduciary duty,
negligence and breach of contract against the defendants, alleging that the defendants
violated the terms of Posner’s Real Estate Purchase Contract (hereinafter “REPC”’) when
they closed his sale without the surety bond his REPC expressly required as a necessary
condition of the sale [R. 7-10].

On February 9, 2004, Independence filed a Motion and Memorandum to dismiss
[R. 24-26, R. 27-32, which the trial court denied May 10, 2004 [R. 75]. On March 3,
2004, Equity filed its Answer to plaintiff’'s Complaint [R.56-66]. On December 22, 2005,
based on the discovery that his real estate agent, Kandis Christoffersen (hereinafter
“Christoffersen”), had told Posner’s Equity title agent, Helen Smith (hereinafter
“Smith”), to close his sale, Posner moved to amend his complaint to add NRT, Inc., a
New Jersey corporation doing business in Utah as Coldwell Banker Residential
Brokerage (hereinafter “Coldwell”) [R. 119-120]. The trial court granted permission to
amend on February 7, 2005 [R.165], and on March 28, Posner filed a First Amended
Complaint, adding Coldwell as a third defendant and dropping the breach of contract

claims against Equity and Independence [R. 323-336].



On March 28 and 29 respectively, Equity and Independence filed Summary
Judgment Motions and Memoranda [R.258-322; R. 337-418]. Posner filed his
Memorandum Opposing Summary Judgment on April 14 [R. 455-545], and the
defendants filed Reply Memoranda in the latter half of April [R. 546-566; R. 594-601].
On May 24, 2005 the Court granted summary judgment to Equity and Independence [R.
623]. Mistakenly believing that this judgment against Equity and Independence was final
for the purposes of appeal, counsel for Mr. Posner filed a notice of appeal against
Equity’s dismissal on June 2, 2005 [R. 628-630]. At this time, Posner and Coldwell
Banker jointly requested, and were granted, a stay of proceedings pending the outcome of
the appeal [R. 635-637, R. 641].

Mr. Posner, Equity and Coldwell participated unsuccessfully in a mediation
conducted by the Court of Appeals in the fall of 2005. In spring of 06, the Court of
Appeals dismissed Mr. Posner’s appeal without prejudice on the grounds that there had
not been a final ruling in the case.

Discovery between Mr. Posner and Coldwell commenced in the summer of 2006,
pursuant to a May ’06 scheduling order. [R. 648-652]. Recognizing they needed
additional time to complete discovery, Posner and Coldwell amended their scheduling
order in early September. [R.872-874]. In October 06, Judge Medley ordered the parties
to mediate by January 7, 2007 [R. 875, 878]. Mediation occurred on December 11 and
was unsuccessful. At the end of the mediation session, Coldwell filed a motion for
summary judgment [R.883-885, 886-902], which was denied in April "07. [R. 1486-
1488]. In the fall of ’07, counsel for Posner, Michael Goldsmith, withdrew from

representation for health reasons, and Posner hired Mr. David Ross to replace him. [R.



1520-21]. In November *07, the Court filed an Order to Show Cause. [R.1515-1518]. At
the January hearing on that Order, Mr. Ross indicated that Posner was ready to file his
certificate of readiness for trial, and on February 8, 08, filed the certificate of readiness
and request for scheduling conference. [R. 1525-1526].

The parties began preparations for trial. In March of "08, Coldwell filed a Motion
in Limine to Strike Plaintiff’s Expert Witness Report [R.1530-1558], and a Motion to
Strike Documents and Testimony Produced by the Plaintiff After the Expiration of Fact
Discovery [R.1559-1561]. Judge Medley granted both of Coldwell’s motions.[R.1695-
1699]. Thereafter, Coldwell submitted a second Motion for Summary Judgment
[R.1744-1754, 1755-1757], while Mr. Posner filed a cross motion requesting that both
parties be given time to designate experts [R. 1758-1760]. In November "08, Judge
Medley granted Coldwell’s Second Motion for Summary Judgment, denied Posner’s
Motion to Designate Experts, dismissed Mr. Posner’s case with prejudice, and awarded
attorney’s fees to Coldwell Banker. [R.1842-1847]. Mr. Posner filed an appeal from the
District Court’s final Order on January 6, 2009. [R.1910-1912].

STATEMENT OF THE FACTS RELEVANT TO THE ISSUES ON APPEAL

1) In the summer of 2002, Michael Posner retained Coldwell Banker Residential
Brokerage to list two lots he owned in Deer Valley. [R. 274]. Posner’s Coldwell
real estate agent was Kandis Christoffersen. [R. 273].

2) InJuly, Posner negotiated a sale of his land for a purchase price of $450,000
(R.287), agreeing to provide $260,000 in seller financing. (See Addendum Index,
Exhibit A: Real Estate Purchase Contract) To ensure he would receive payment in

full, Posner inserted a condition in his Real Estate Purchase Contract (REPC) that



3)

4)

3)

6)

7)

8)

9)

required Chris Strachan (hereinafter “the buyer”) to supply a surety bond in the
same amount as his seller financing. (Exhibit A: REPC, Addendum No. 4)
Posner retained Equity Title Insurance Agency, Inc. as his title company [R.16].
The buyer hired Independence Title Insurance Agency of Salt Lake City as his
title company [R.79].

On or about August 23, Posner signed his closing papers and returned to his
residence in Florida [R. 274].

On or about August 28, the buyer closed with Independence [R. 21]. At closing,
the buyer supplied a document entitled “Financial Guarantee” (See Addendum
Index, Exhibit B: Financial Guarantee) (hereinafter “the Guarantee™) for $260,000
and requested that Posner add $3,900 to the seller financing amount.

Posner approved the $3,900 increase to his seller financing from his residence in
Florida (Exhibit A: REPC, Addendum No. 9), but was never informed that the
buyer had supplied a so-called “Financial Guarantee” for $260,000 rather than a
surety bond for the full amount of the seller financing:$263,900 [R. 328].

Equity closed Posner’s sale when Posner’s real estate agent, Christoffersen,
instructed Equity escrow agent Helen Smith that Posner had seen and approved
the Guarantee and said to close [R. 57-58].

Strachan never made a payment on the land and defaulted on his loan from a

private mortgage company, Mustang Mortgage (hereinafter “Mustang).

10) When Posner learned of Strachan’s default in November of 2002, he attempted to

collect on the Financial Guarantee but it proved worthless [R. 329]

11) To mitigate his damages, Posner bought back his land in June of 2003 for



12) approximately $120,000 more than he had received at the time of closing [R
334].

13) In October 2, 2006 Judge Medley entered a Scheduling Order that set the

deadline for discovery cutoff at October 13, 2006, for filing dispositive motions at

November 13, 2006 and the deadline for Plaintiff to designate expert witness at 60

days after discovery cutoff date. [R.872-874].

14) October 3, 2006 Court ordered mediation on October 19, 2006. [R. 875-877].

15) October 19, 2006 Judge Medley extended deadline for mediation to January 12,
2007. [R.878-879].

16) After the October 13, 2006 cutoff date for factual discovery, Coldwell issued a
Notice of Deposition of Michael Posner on November 2, 2006. [R.880-882].

17) Coldwell deposes Michael Posner on November 20, 2006. [R.1290].

18) The parties conducted an unsuccessful mediation on December 8, 2006 [R.1619].

19) Coldwell filed its motion and memorandum for summary judgment on December
11,2006. [R.893-1042].

20) Posner’s expert witness designation and report was entered by the court on
December 26, 2006. [R.1066-1071].

21) Posner submitted Notice of Readiness for Trial and Request Pretrial Conference
on 02/08/08. [R.1525-1526].

22) On 03/13/08 Coldwell filed its motion and memorandum to exclude Posner’s
expert witness report. [R. 1527-1558].

23) On 03/26/08 Posner filed an opposition memorandum to Coldwell’s motion to

exclude his expert witness. [R.1610-1617].



24) On 04/01/08 Coldwell filed its reply memorandum in support of motion to
exclude expert witness. [R.1618-1624].

25) Minutes of oral argument 05/12/08. [R. 1683].

26) Affidavit of Posner’s expert witness. [R. 1685-1687].

27) On 05/28/08 the court entered to exclude Posner’s expert witness. [R.1695-1699].

28) On 06/06/08 Coldwell filed its motion and memorandum for summary judgment,
based upon theory that Posner could not prove his case without expert testimony
as to the standard of care. Coldwell also filed an affidavit for attorney fees.
[R.1700-1757].

29) O‘n 06/19/08 Posner moved the Court with a motion and memorandum requesting
an extension of time to designate an expert witness. [R.1758-1765].

30) After all filings for summary judgment and the motion to extend time were
submitted, the Court conducted a hearing for oral argument on 11/10/08. [R.
1833-1834].

31) Court on 12/08/08 denied Posner’s motion for an extension of time to designate
expert witness and granted Coldwell’s motion for summary judgment and for
attorney fees. [R. 1842-1851].

SUMMARY OF THE ARGUMENTS

This appeal asks the Court to review several matters of law and one issue
involving judicial discretion, all arising from the Summary Judgment dismissals of
Equity and Coldwell, and the award of attorney fees to Coldwell Banker. Although
Posner’s case against each defendant arises out of the same basic transaction, the relevant

facts and legal issues pertaining to each defendant are presented in two separate sections.



L. Dismissal of Equity Title

Posner’s appeal of Equity’s dismissal rests on three arguments, each of which, if
correct, provides a sufficient legal basis for reversing the trial court’s ruling. First, factual
disputes existed between Posner and Equity about exactly what happened at Posner’s
closing [R. 463-465]; these disputes were material to Posner’s negligence and fiduciary
breach claims as well as Equity’s argument regarding Christoffersen’s authority, and

therefore dismissal was inappropriate Wycalis v. Guardian Title of Utah, 780 P. 2d 821,

824 (Utah Ct. App. 1989)( Affirmation is only proper when there is no genuine dispute as
to material issues of fact and the moving party is entitled to judgment as a matter of law).
Second, the finding that Kandis Christoffersen acted within her actual and/or apparent
authority was incorrect as a matter of law, as Equity did not supply documentary
evidence that Christoffersen had authority to change the terms of Posner’s contract, Utah
Admin. Code Rule 162-6-1(6.1.11.1) (1993). Finally, Posner contends that Equity
breached its fiduciary obligations to Posner when Smith failed to close his sale according

to his escrow instructions, Schoepe v. Zion’s First National Bank, 750 F. Supp. 1084,

1088, (D. Utah 1990), (“the scope of the escrow agent’s duty is governed by the escrow
agreement, and includes, at minimum, an obligation to exercise reasonable skill and
ordinary diligence in following the escrow instructions.”)

II. Dismissal of Coldwell Banker

Posner’s appeal of the dismissal of Coldwell Banker (with prejudice and an award
of attorney fees) rests primarily upon his argument that the trial court abused its
discretion in striking Posner’s expert testimony. As set forth below, under the

determinative standards set forth in the Utah Supreme Court case of Kilpatrick v.
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Bullough Abatement, Inc., 199 P.3d 957 (Utah 2008), the district court did not make any

of the threshold evidentiary findings necessary to sustain the sanction of striking Posner’s
expert report. If Posner’s expert report is reinstated on this basis, then the dismissal of
Coldwell Banker must be reversed, as the sole basis of Coldwell’s second summary
judgment motion to dismiss was Posner’s lack of expert testimony.

If this court determines that Judge Medley’s decision to strike the expert report
was proper, Posner submits that the ruling that expert testimony was required in this case
was incorrect as a matter of law. Posner argues that, based upon the ordinary nature of
Posner’s transaction, the straightforward guidance provided by statute (Utah Admin.
Code Ann. Rule 162-6-2) identifying the fiduciary duties of a real estate agent to her

principal, and Utah case law (e.g. Reese v. Harper, 329 P. 2d 410, 412 (Utah 1958);

Phillips v. JCM Development Corp., 666 P.2d 876, 886 (Utah 1983), the trial court erred
when it found that a juror would not be capable of understanding Posner’s transactions
and correctly applying the relevant law.

In addition to reviewing Coldwell’s dismissal, this appeal also seeks a ruling on
whether, if Coldwell ultimately prevails in this case, it is entitled to attorney fees under
the terms of the Listing Agreement (See Addendum Index, Exhibit C: Listing
Agreement). Posner argues that 1) his right as a plaintiff to frame his suit as he sees fit,

Smoot v. Lund, 369 P 2d. 933, 935 (Utah 1962); 2) the established principle that a

tortious claim may arise out of a contractual relationship (DCR. Incorp. v. Peak Alarm

Co. 663 P.2d 433, 435 (Utah 1983); and 3) a reasonable reading of the plain language and

purpose of the Listing Agreement (Holladay Duplex Mgmt. Co. v. Howells, 47 P.3d 104

(UT App 2002), are decisive authorities substantiating Posner’s argument that the trial
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court’s decision to award attorney fees was incorrect as a matter of law.

ARGUMENTS

I. DISMISSAL OF EQUITY TITLE

A. EVIDENCE SUPPORTING THE DISTRICT COURT’S DISMISSAL

In its Motion for Summary Judgment, Equity argued that Helen Smith was not
liable for “relying on the representations of Posner’s agent, and following her
instructions, which were clearly within the scope of her actual and/or apparent authority,
and which [were] binding upon Posner.” [R. 263]. This argument rested upon three facts.
First, Equity alleged that Posner’s agent “with respect to the transaction” [R. 263] was
Kandis Kristofferson. Equity’s evidence [at R. 266] for this agency relationship came
from Posner’s Amended Complaint [R. 273], Posner’s Real Estate Purchase Contract [R.
R. 287-298], Posner’s deposition [R. 286] and Christoffersen’s deposition [R. 300-301].

Second, Equity alleged that on August 28, 2002, Helen Smith “telecopied” the
Guarantee to Kandis, who received and read it [R. 264]. As evidence that the telecopying
occurred, Equity cited deposition testimony from Smith’s deposition in which Smith
stated that she did not recall whether she had faxed Posner a copy of the Financial
Guarantee [R. 313] but said that she had faxed a copy to Christoffersen on August 28 [R.
312], and Christoffersen’s deposition, in which Christoffersen stated that Smith had faxed
her a copy of the Guarantee on August 28 [R. 302].

Finally, citing Posner’s Amended Complaint [R. 275-276], Smith’s deposition [R.
314], and Christoffersen’s deposition [R. 306], Equity stated that on August 30, 2002,

Christoffersen informed Smith that Posner had approved the Financial Guarantee and to
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go ahead and close. At the summary judgment hearing on May 16, 2005, Equity
clarified its interpretation of why Christoffersen’s instructions to Smith to close Posner’s
sale fell within her authority as Posner’s real estate agent. Counsel for Equity explained
that Christoffersen had not stepped into Posner’s shoes, assuming to speak for him, when
she told Smith to close. Instead, Equity argued that Christoffersen was merely a conduit
who conveyed an approval by Posner, and that Christoffersen was within her authority as
his real estate agent because she was simply conveying information on behalf of Posner
regarding his sale:

“What she said was ‘Mr. Posner has reviewed it and approved it, and he said to
close it.” Now, that—authority to convey that bit of information was clearly within her
authority. She had been conveying bits of information like that all the way from the
beginning when the REPCE (sic) was first signed” (May 16 05: Tr. at 30)

In his Order dismissing Equity and Independence, Judge Medley accepted
Equity’s three statements of fact when he stated: “[b]ased up on all of the undisputed
facts, legal authorities and legal analysis...set forth....Posner’s agent, Kandis
Christoffersen, was acting within the scope of her actual implied and/or apparent
authority when she communicated plaintiff’s approval of the Financial Guarantee.” [R.
623].

B. THE TRIAL COURT ERRED IN GRANTING SUMMARY
JUDGMENT BECAUSE GENUINE ISSUES OF MATERIAL FACT
EXISTED

In his Opposition to Summary Judgment, Posner identified several disputes about

exactly what happened at his closing [R.463-465]. These disputes materially affect the

credibility of Equity’s defense that Christoffersen was acting within her authority.
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Specifically, the success of Equity’s authority argument depends on the truth of several
assertions: 1) that Smith did indeed receive a copy of the Financial Guarantee and fax it
to Christoffersen on August 28, 2) that Christoffersen did receive the fax of the
Guarantee, 3) that Christoffersen did fax a copy of the $260,000 Financial Guarantee to
Posner, 4) that Christoffersen’s transmission of Posner’s approval to Smith was based
upon full disclosure to Posner that the buyer had submitted a $260,000 Financial
Guarantee and 5) that Posner’s verbal approval was sufficient. Posner disputed each of
these allegation, and offered evidence [R. 473-473, 478] demonstrating that neither agent
informed him about the Financial Guarantee the buyer submitted, and that he never saw
nor approved it.
To dispute Equity’s claim that Helen Smith telecopied the Financial Guarantee to
Kandis Christoffersen, Posner offered the following evidence:
i) Subpoenaed phone records of Independence show no faxes to Equity
on August 28 or 29 [R. 497-515], calling into question Equity’s
assertion that Smith even possessed a copy of the Financial Guarantee
when the buyer closed [R. 463-464]. Independence suggested that,
although it faxed all the other closing documents to Equity, it hand-
delivered the Financial Guarantee [R. 463]. Posner challenged this
explanation as unlikely, given that Independence faxed all the other
paperwork for the closing, and given that phone records from
Independence’s office for the dates in question do not show a fax to
Equity’s number.

ii) Ms. Smith did not include a copy of the Financial Guarantee in the
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closing documents she assembled and sent to Mr. Posner in Florida. There was

no copy of the Financial Guarantee in Posner’s file when he subsequently

returned to Equity’s office at the end of September ’02, (at that time, Smith had

to call Independence to request that they fax her a copy of the Financial

Guarantee) [R. 464-465].

1ii) Deposition testimony from both agents indicates that each agent
thought the other had faxed Posner a copy of the Guarantee but never
obtained positive proof i.e. a signature, of Posner’s informed consent.
Christoffersen stated that Smith faxed Posner ‘the surety bond’ [R.
304] and Smith stated that she faxed the Financial Guarantee to
Christoffersen, but did not recall whether she had faxed it to Posner [R.
313-314].

Posner submitted an affidavit in which he stated that he never saw, discussed or
approved the Financial Guarantee with Christoffersen [R.483]. Posner explained instead
that Christoffersen told him in a telephone conversation on August 29 that the buyer had
supplied a “surety bond.” Throughout her deposition, Christoffersen identified the
Financial Guarantee as “the surety bond”, which is consistent with Posner’s claim that he
was informed that the buyer had supplied “a surety bond.” [R. 303-304]. Although
Posner alleged in his Amended Complaint that he initialed an addendum (hereinafter “the
Addendum”) which changed the amount of seller financing to reflect the added the cost
of “the surety bond”, he also testified that he never gave verbal approval of the Financial
Guarantee [R. 483], nor did he ever indicate in writing, anywhere, that he approved it [R.

128-129]. Copies of the Addendum Posner initialed, approving the increase in his seller

15



financing to $263,900, clearly indicate that he received this fax from Kandis, and all
other closing documents carry the fax numbers of either Independence or Equity, but no
copies of the Financial Guarantee have ever been produced that show the office fax
numbers of any of the parties on the closing dates.

Finally, Posner offered evidence suggesting that Smith did not, as a factual
matter, rely on Christoffersen’s instructions conveying Posner’s approval, since Smith
expressly stated that she did not believe Christoffersen spoke with authority for, or in
place of, Posner himself [R. 469-471]. Smith recalled that she sent Christoffersen copies
of the closing documents to make her aware of all the information [R. 526]. Although
Smith stated that she thought she needed Posner’s permission to close, she could not
recall whether she had faxed the Financial Guarantee to Posner [R. 527]. If Smith failed
to observe her duties to Posner and recognized, or should have known, that Christoffersen
had failed in hers, then Christoffersen’s appearance of authority is irrelevant to

determining whether Smith was negligent or breached a fiduciary duty to Posner.

In summary, Equity’s Motion for Summary Judgment rests entirely on the
argument that its agent Smith was entitled to rely on the authority of Christoffersen when
she closed Posner’s sale. The fundamental premise of this argument is that both Smith
and Christoffersen adequately disclosed to Posner exactly what the buyer had supplied.
Posner has offered documentary and testimonial evidence that his agents never informed
him about the Financial Guarantee and that he never approved it. Posner’s evidence
suggests Smith may never have received the Guarantee from Independence at all, thus

knew that Posner hadn’t seen the Guarantee, and closed anyway. Even if Smith faxed the
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Guarantee to Christoffersen, she still closed without Posner’s signature approving the
Financial Guarantee, a document written for $3,900 less than the REPC required. Either
of these scenarios supports a finding that Smith did not, in fact, rely on Christoffersen’s
authority, and that she breached her fiduciary duty and/or was negligent. If there is any
doubt...concerning questions of fact, the doubt should be resolved in favor of the [non-

moving] party.” Wilkinson v. Union Pac. Railroad Co., 975 P. 2d 464 (Utah 1998);

Young v. Felornia, 244 P.2d 862, cert. denied, 344 U.S. 886, 73 S. Ct. 186,97 L. Ed. 685

(1952). At the summary judgment stage, "the judge's function is not himself to weigh the
evidence and determine the truth of the matter but to determine whether there is a

genuine issue for trial." Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 249 (1986).

In order for nonmoving party to oppose successfully a motion for summary
judgment and send the issue to the fact-finder, it is not necessary for the party to prove its
legal theory; it is only necessary for nonmoving party to show facts controverting the

facts stated in moving party’s affidavit. Salt Lake City Corp. v. James Constructors, Inc.

761 P2d 42 (Utah Ct App 1988). In light of the trial court’s obligation to view the facts
in a light most favorable to the non-moving party, Posner contends that his evidence was
sufficient to demonstrate a genuine factual dispute. For this reason, the Trial Court erred

in dismissing Equity.

C. THE TRIAL COURT ERRED IN FINDING THAT POSNER’S
AGENT ACTED WITHIN HER AUTHORITY

The trial court erred in concluding that Posner’s real estate agent acted within her
authority, as none of Equity’s evidence satisfied the threshold requirements necessary to

make such a finding.
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A. Actual Authority

The law in Utah requires that a real estate agent’s express authority be in writing.>
Utah Admin. Code, Rule 162-6-1(6.1.11.1) (1993) requires that the scope of a real estate
agent’s authority be defined in a written agency agreement.* At the summary judgment
hearing on May 16 *05 [Tr. at 21-27], counsel for Posner argued that the overriding
reason why Christoffersen lacked authority to close was that her instructions were verbal,
and that by law, as well as Posner’s REPC, any and all changes to the REPC had to be
made in writing. The trial court offered the defendants an opportunity to respond to this
argument (Tr. at 28-29], which they declined.

Although Equity maintained that it was not arguing that Christoffersen had
stepped into Posner’s shoes, and that instead she merely “conveyed Mr. Posner’s
approval,” this explanation overlooks the fact that by giving verbal instructions to go
ahead, Christoffersen effectively changed the terms of Posner’s contract without
supplying written authorization of any kind. Thus, whether or not she intended to, the
concrete effect of Christoffersen’s verbal instructions was that she did step into Posner’s
shoes and materially change his contract; in doing so, she breached fiduciary duties she
had to fully inform Posner about the Financial Guarantee, and to properly obtain (via

written authorization), Posner’s approval of the change.

3 Pursuant to U.C.A. § 61-2-5.5, creating a Real Estate Commission authorized to make
administrative rules, Utah Admin. Code Rule 162-6-1(6.1.11.1) (1993) of the Division of
Real Estate, Utah Department of Commerce requires a principal broker and licensees
acting on his behalf who represent a seller to “have a written agency agreement with the
seller defining the scope of the agency.”

4 Cf. Baumgartner v. Burt, 365 P. 2d 681, 682(Colo. 1961): The relationship between an
agent and his principal is a contractual one and the extent of the rights and duties of each
is to be found in the express or implied terms of the agency contract.
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Equity fails to demonstrate that Christoffersen had actual (express or implied)
authority, because it relies [R. 266] on Posner’s deposition testimony [R. 267], not
written authorization, as evidence of her authority. The only document relevant to
determining the scope of Christoffersen’s authority was Posner’s listing agreement [R.
301; R. 468]. A listing agreement does not grant broad or general powers to a real estate
agent, but commonly confers to a brokerage the right to find a buyer for the vendor and to
receive a commission, § 13.02(b)(1), § 13.02(b)(1)(i), Agreements for Realtor’s Services;

Commissions. Utah Real Property Law. See also Pilling v. Eastern and Pacific

Enterprises Trust, 702 P. d 1232, 1237 (Wash. App. 1985): (The scope of the agency

between the seller and the broker is defined by the agent's purpose, which is to find a

purchaser.); Painter v. Huke, 862 P. 2d 566, 568 (Ore. Ct. App. 1993): ( listing agreement

authorizing broker to sell vendor’s property “at the selling price and on the terms noted”
did not provide express or implied authority to agent to accept a buyer’s offer on terms
different than those specified in the contract).

Citing Posner’s testimony, Equity argued that Christoffersen had “actual and/or
apparent authority over all aspects of the closing...” [R. 266], yet Utah cases expressly
hold that listing agreements generate a narrow scope of authority that does not authorize
real estate agents to transact transfers of real property on behalf of their principals. See

Frandsden v. Gerstner, 487 P. 2d 697, 700 (Utah 1971): (A listing agreement

empowering the realtor to find a buyer does not authorize the broker in writing to execute
a contract on sale on behalf of his principal: “Thus the authority of a real estate broker

with whom lands are listed for sale does not extend to the signing of a contract for sale.

> Citing the general rule that “Express authority exists where the principal directly states
that an agent has the authority to perform a particular act on the principal's behalf.”
(emphasis added) Id.,
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The power to execute a contract of sale is an additional authority that must be expressly

granted in writing.” citing Queen City Lumber Co. v. Fisher, 111 N.W. 2d 714, 716 (N.D.

1961).

Posner submitted evidence that he expressly authorized Christoffersen to help find
a buyer for his land and nothing more. [R.481, R. 301]. Equity did not refute Posner’s
evidence with proof that Christoffersen’s written contract of agency included the power
to negotiate his sales terms [R. 267] or that she was Posner’s “agent with specific
authority over the closing and terms of the surety bond” [R. 266]. On the contrary, the
only proof of Christoffersen’s agency that Equity offered was deposition testimony
[R.267]; by law, evidence of express authority must be written. The trial court’s finding
that express authority existed was therefore incorrect.

Equity also urges that Christoffersen had actual authority under the doctrine of
implied authority. When an agent is given express authority, he acquires, by implication,
the implied authority to do all that is necessary to exercise the authority expressly
granted. An agent has implied authority if his conduct fell within the scope of, or was

incidental, necessary, usual or proper to, the main authority delegated. Diston v.

Enviropak Med. Products, Inc., 893 P. 2d 1071, 1076 (Utah Ct. App. 1995). An analysis

of actual authority, whether express or implied, focuses on the acts of the principal from
the agent's perspective. Id.

In support, Equity states that Ms. Christoffersen was Posner’s “listing agent.” [R.
266, R. 288]. As set forth above, however, the only express authority a listing agreement

gives is authority to help the seller find a buyer. In fact, the record demonstrates that
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Christoffersen herself did not believe she had such implied authority at closing, as she
took steps to obtain Posner’s written authorization of the new amount of seller financing
[R. 304].

In giving verbal instructions to close with a document that materially breached
the terms of Posner’s REPC without Posner’s written authorization, Christoffersen made
a significant mistake. Her error in failing to obtain Posner’s signature cannot plausibly

be characterized as “incidental, necessary or proper” Diston v. Enviropak Med. Products,

Inc., 893 P. 2d 1071, 1076 (Utah App. 1995), to the authority Posner delegated to her to
help him find a buyer for his land: her instructions to close effectively altered the express
terms of Posner’s REPC and ultimately resulted in the sale of his lots to an unqualified
buyer, thwarting the very purpose for which she was hired. In addition to violating the
terms of his REPC, Christoffersen violated the very fiduciary duties of disclosure and
reasonable care that she owed to Posner as a real estate agent®. Therefore, Equity’s
argument that Christoffersen had implied authority is unfounded in law.

B. Apparent Authority

"Apparent authority exists: 'where a person has created such an appearance of
things that it causes a third party reasonably and prudently to believe that a second party
has the power to act on behalf of the first person . . .. " (emphasis added) Walker Bank

& Trust Company v. Jones, 672 P. 2d 73,75 (Utah 1983). An analysis of apparent

authority must focus on the acts of the principal from a third party's perspective. Diston v.

6 pursuant to U.C.A. § 61-2-5.5 and 61-2-11, Kristofferson’s conduct must conform to
professional standards articulated in the Administrative Rules of the Division of Real
Estate, Utah Department of Commerce. These standards include the prescription that that
principal broker and licensees acting on his behalf owe to their principal fiduciary duties of
care including full disclosure Utah Admin. Code R162-6-2(1998) (6.2.15.1.(c)) and
reasonable care and diligence 6.2.15.1.(e).
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Enviropak Med. Products, Inc., 893 P. 2d 1071,1076 (Utah App. 1995). As applied to this

case, Christoffersen had apparent authority if the evidence shows that Posner’s conduct
led Equity reasonably and prudently to believe that Christoffersen could give verbal
instructions that changed her principal’s REPC without his written authorization.
Equity’s evidence of Posner’s conduct fails to meet this threshold requirement.

Equity urges that Christoffersen had apparent authority because “listing
Kristofferson as his agent on the REPC, using her to negotiate the contract, delegating to
her the responsibility of ‘making sure that we had a surety bond and how much it was and
everything else’” created the appearance of apparent authority [R. 267-268]. Merely
hiring a real estate agent to sell land is not sufficient conduct on Posner’s part to create
the appearance that Christoffersen had authority to change Posner’s REPC without his
written approval. Under general principles of agency law, a real estate agent is a special
agent acting under a /imited power, rather than a general agent, and has the power to do
only those acts specifically named in the contract of agency. (emphasis added) 3 Am.

Jur. 2d §122 AGENCY; 12 Am Jur. 2d §88 BROKERS (See also Martin v. Vincent, 593 P.

2d 45, (Mont. 1979) (A real estate broker does not have general authority and is only
authorized to do what is specifically assigned in his contract).

The record establishes that Smith understood that Christoffersen’s agency was
limited rather than general. None of Smith’s actions indicate that she believed
Christoffersen possessed authority beyond helping Posner find a buyer and sell his land.
On the contrary, Smith stated in her deposition that she did not believe Christoffersen had
the authority to replace Posner and stated that she believed she needed Posner’s approval

to proceed to close [R. 526-527]. Smith testified that Posner told her his attorney had
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approved the Guarantee, again showing lack of reliance on any authority possessed by
Christoffersen.” [R. 531]. Christoffersen openly told Posner, in Helen Smith’s presence,
that she had no idea what a surety bond was [R. 544-545]. Smith’s decision to accept
Christoffersen’s verbal representations regarding Posner’s wishes, when the documents
before her plainly deviated from the express terms of Posner’s REPC, is simply evidence
of her own misjudgment rather than evidence of her belief in Kristofferson’s apparent
authority.

Smith’s reliance on Christoffersen’s authority was also inappropriate given that
apparent authority cannot be invoked by one who knows or has good reason to know the

limits and extent of an agent’s authority. 3 Am. Jur. 2d § 78. See Ellis v. Nelson, 233

P.2d 1072,1075 (Nev.1951):

...there can be reliance only upon what the principal himself has said or done, or
at least said or done through some other and authorized agent. The acts of the agent in
question can not be relied upon as alone enough to support an estoppel. If his acts are
relied upon there must also be evidence of the principal's knowledge and acquiescence in
them. Moreover, in any case, the reliance must have been a reasonable one, consistent
with the exercise of reasonable prudence, and the party who claims reliance must not
have closed his eyes to warning or inconsistent circumstances. (emphasis added).

Utah cases uphold this limitation: See Bodell Construction Company v. Stewart

Title Guaranty Company, 945 P. 2d 119, 124 (Utah App. 1997); City Elec. V. Dean

Chrysler-Plymouth, 672 P. 2d 89,90 (Utah 1983); Bradshaw v. McBride, 649 P. 2d 74,

78 (Utah1982), citing Dohrmann Hotel Supply Co. v. Beau Brummel. Inc., 103 P. 2d

650, 651 (Utah 1940): one who deals with an agent has the responsibility to ascertain the

agent’s authority despite the agent’s representations. Reliance on apparent authority is

7 Posner’s attorney supplied an affidavit stating he never saw the Financial Guarantee
prior to closing [R. 586-587].
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also not justified where it is inconsistent with the circumstances of the transaction. 3 Am.

Jur. 2d § 78 AGENCY. See also Simpson v. Compagnie Nationale Air France, 248 N.E.

2d. 117, 120 (11l. 1969). The mere fact that Smith chose to rely on Christoffersen is not
itself evidence of Christoffersen’s authority;® indeed, as previously mentioned, Smith
stated she did not think that Christoffersen was acting in place of Posner.

On the facts of the case, Helen Smith knew or had good reason to know Kandis
Christoffersen did not have the authority to change Posner’s REPC without his written
approval. Helen Smith was not an uninformed third party in this transaction but Posner’s
escrow agent [R. 519] with a fiduciary duty to him.” It was neither prudent nor
reasonable for Smith to rely on verbal instructions from Christoffersen without a written
signature from Posner. Equity’s assertion of apparent authority is an attempt to escape
liability for its agent’s failure to act to protect Posner’s interests. None of the evidence
supplied in Equity’s motion for summary judgment can correctly be construed as
sufficient to support a finding of apparent authority. “[A] genuine issue of fact exists
where, on the basis of the facts on the record, reasonable minds could differ on whether

defendant’s conduct measures up to the required standard.” Sanns v. Butterfield Ford, 94

P. 3d 301, 304 (Ut. Ct. App. 2004), citing Jackson v. Dabney, 645 P.2d 613, 615 (Utah

1982).

D. THE TRIAL COURT ERRED IN FINDING THAT EQUITY DID NOT
BREACH A FIDUCIARY DUTY TO POSNER

8 “Authority is not ‘apparent’ simply because the party claiming has acted upon his
conclusions.” Tsouras v. Southwest Plumbing and Heating, 587 P. 2d 1321, 1323 (Nev.
1978).

? Freegard v. First Western National Bank, 738 P. 2d 614, 616 (Utah 1987)
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Utah escrow agents owe a fiduciary duty of care to the parties to an escrow. In

Freegard v. First Western National Bank, 738 P. 2d 614, 616 (Utah 1987), the Utah

Supreme Court noted “it is well established that an escrow agent assumes the role of the
agent of both parties to the transaction, and as such, a fiduciary is held to a high standard

of care in dealing with its principals.” See also New West Federal Savings and Loan

Assoc. v. Guardian Title Company of Utah, 818 P. 2d 585, 589 (1991 Utah App.); Hertz

v. Nordic Limited. Inc., 761 P. 2d 959, 962 (Utah App. 1988)."°

Although an escrow agent’s fiduciary duty may vary somewhat according to
jurisdiction, courts agree that the core of the escrow agent’s fiduciary duty is to follow

the escrow instructions. See, e.g., Schoepe v. Zion’s First National Bank, 750 F. Supp.

1084, 1088, (D. Utah 1990), (noting Utah courts have endorsed the principle that “the
scope of the escrow agent’s duty is governed by the escrow agreement, and includes, at
minimum, an obligation to exercise reasonable skill and ordinary diligence in following
the escrow instructions.” (Additional cites omitted)

In the instant case, Posner’s escrow agent, Helen Smith, closed his sale with a
document that, in both name and amount, did not match the specific requirements of the
REPC terms. Despite the discrepancies between the REPC terms and the Guarantee, and
despite the fact that Smith was an agent who owed a fiduciary duty of care to Posner,
Equity’s phone records show no fax to Posner’s residence in Florida prior to his closing

[R.461; R. 504-515]. As alleged in the Equity’s summary judgment motion, the sole

' This principle is recognized in other jurisdictions as well: The escrow agent must
strictly comply with the instructions of the principals. See, e.g., Manley v. Ticor, 798 P.
2d 1327, 1331 (Az. Ct. App 1989): “[H]e must conduct the affairs with which he is
entrusted with scrupulous honesty, skill, and diligence.” National Bank of Washington v.
Equity Investors, 506 P. 2d 20, 35 (Wash. 1973).
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foundation upon which Ms. Smith based her decision to close was that Posner’s real
estate agent told her that Posner had approved the Guarantee and said that closing could
occur. Ms. Smith closed without requesting or receiving written authorization of the
Guarantee from Mr. Posner.

The evidence plainly establishes that Smith knew Posner’s closing documents
needed to meet the terms of his REPC [R. 519-520]. To ensure that she reasonably and
diligently followed Posner’s escrow instructions, Smith needed, at minimum, to notify
Posner of the discrepancy between the amount of seller financing he required at closing
($263,900) and the amount for which the Financial Guarantee was written ($260,000) and
take steps to make sure that the closing numbers matched the REPC requirements. To
verify that Christoffersen’s instructions were proper and accurate, Smith should have
insisted that Christoffersen supply Posner’s written approval of the Financial Guarantee,
or else contacted him herself. When she failed to follow Posner’s escrow instructions,
Smith breached her fiduciary duty to Posner, therefore, the trial court’s ruling that Equity

did not breach its fiduciary duties to Posner is incorrect as a matter of law.

IL. DISMISSAL OF COLDWELL BANKER

A. EVIDENCE SUPPORTING DISTRICT COURT’S DISMISSAL

1. Striking Expert Witness: The Court, upon its own analysis, determined that

the deadline for Posner to designate an expert witness under the October 2, 2006
Scheduling Order (hereinafter the “Scheduling Order”) was December 12, 2006, and not
the December 14 deadline Posner’s counsel had calculated. The Court further found that

an unsigned copy of the 12/14/06 cover letter Posner’s counsel sent to Robert Ponte that
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identified Gage Froerer as an expert [R. 1617; R. 1835] was insufficient proof of a
December 14, 2006 mailing . Coldwell Banker claimed that it did not receive Plaintiff’s
designation until December 26, 2006 [R1066-1071], the day counsel for Posner filed the
expert designation and report with the Court and the day Coldwell claims it received
Posner’s Memorandum Opposing Summary Judgment [05/12/08: Tr. p.8], lines 18-19;
P. 35, lines 10-15]. The Court found that Coldwell Banker would suffer prejudice for the
reasons set forth in their Memoranda in support of the Motion to Strike, and with trial
date set for June 2008,'! the Court was satisfied that the two week late December 2006
expert designation would prejudice Coldwell Banker. [05/13/08: Tr. p. 5].

2. Grant of Summary Judgment to Coldwell Banker

The trial court concluded [11/12/08: Tr. p. 3] that the standard set forth in Preston

& Chambers, P.C. v. Koller, 943 P.2d 260, 263 (Utah Ct. App. 1997) applied. The Court
held that an expert witness was only unnecessary where the propriety of the defendant’s
conduct is within the common knowledge and experience of the layman, and the alleged
misconduct is so obvious that no reasonable juror could fail to comprehend the breach of
the duty. In finding that expert testimony was necessary in Posner’s case, the trial
referenced the complexity of the closing of Posner’s real estate transaction.

For example, the court noted that closing was a split closing involving a title
company for the buyer and a separate title company for the seller. The closing involved
separate pre-signed closing papers, signed at different times by the buyer and the seller.
[11/12/08: Tr. p. 4] One issue facing the jurors involved the fact that the buyer

substituted an instrument entitled “Financial Guarantee” for the surety bond Posner’s

" Motion in Limine to Exclude the Testimony of Plaintiff’s expert filed 03/13/08 and Court on 03/20/08 set
trial dates for 6/17 thru 6/19/06 [R. 1603].
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REPC required. [11/12/08: Tr. p. 4] Some confusion existed as to whether the fiduciary
duty imposed on the realtor arose from statute, case law or the Listing Agreement
between Posner and Coldwell. The Court found that Posner’s split closing that involved
a title company for the buyer and a separate title company for the seller, separate pre-
signed closing papers that were signed at different times by the buyer and the seller, the
seller’s carry back interest and the fact that the buyer substituted an instrument entitled
“Financial Guarantee” for the surety bond required by the Real Estate Purchase Contract
[11/12/08: Tr. p. 4], were all factors that constituted specific circumstances beyond the

ken of the average juror. [11/12/08: Tr. p. 4] [R.1749].

3. Evidence supporting the Trial Court’s Award of Attorney Fees

The Court awarded Coldwell Banker its attorney fees in this matter based on
Coldwell’s successful Summary Judgment Motion to Dismiss. The trial court found that
the Listing Agreement between Posner and Coldwell Banker was determinative in this
matter. The court noted that the Listing Agreement provided, in part, at paragraph 8:

“...In case of the employment of an attorney in any matter

arising out of the Listing Agreement (including the sale of

the Property) the prevailing party shall be entitled to receive

from the other party all costs and reasonable attorney fees

whether the matter is resolved through court action or otherwise.”
In awarding fees to Coldwell, the Court found that but for the Listing Agreement, there
would not have been any relationship between Coldwell banker and Posner, and that

under these circumstances, Coldwell Banker was entitled to fees under paragraph 8 of the

Listing Agreement. [11/12/08: Tr. p. 6].
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B. THE DISTRICT COURT ABUSED ITS DISCRETION IN STRIKING
THE PLAINTIFF’S EXPERT REPORT

The district court abused its discretion in striking Posner’s expert witness report
because 1) it failed to make the evidentiary findings required to impose such a sanction
under rule Rule 37(b)(2) of the Utah Rules of Civil Procedure (See Kilpatrick v.

Bullough Abatement, Inc., 199 P.3d 957, 967 (Utah 2008), and moreover, the evidence of

Posner’s conduct in submitting the expert report does not reflect misconduct, and 2)
contrary to Rule 37(b)(2)(C) of the Utah Rules of Civil Procedure, striking the expert
report was unjust.

1. The Trial Court’s Order failed to make the Required Evidentiary Findings

The standard for reviewing a trial court's imposition of discovery sanctions is

abuse of discretion. See Pete v. Youngblood, 141 P.3d 629, 632 (Utah Ct. App. 2006):

"We review the trial court's imposition of sanctions for failure to comply with [rule 26],
including the exclusion of testimony, for an abuse of discretion." The trial court derives
its power for imposing discovery sanctions from Utah Rules of Civil Procedure Rule
16(d) and Rule 37(b)(2). Rule 16(d) states:
“Sanctions. If a party or a party’s attorney fails to obey a scheduling order...... , the
court, upon motion ...., may make such orders with regard thereto as are just, and among
others, any of the orders provided in Rule 37(b)(2)(B),(C),(D).” (Emphasis added)

Rule 37(b)(2) states:

“Sanctions .... If a party fails to obey an order entered under Rule 16(b)...,
unless the court finds that the failure was substantially justified, the court in which the
action is pending may take such action in regard to the failure as are just, including the

following: (b)(2)(C) strike pleadings or parts thereof, ....dismiss the action.....”
(Emphasis added).

Recently the Utah Supreme Court delineated the elements that must exist for a
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trial court to impose sanctions. A trial court must provide factual findings that the party’s

behavior merits sanctions. Kilpatrick v. Bullough Abatement, Inc., 199 P.3d 957, 967

(Utah 2008). Once the factual finding has been made, “we will only disturb the sanction

if "abuse of discretion [is] clearly shown.” Id.:

An abuse of discretion may be demonstrated by showing that the district court
relied on "an erroneous conclusion of law" or that there was "no evidentiary basis for the
trial court's ruling." Utah Dep't of Transp. v. Osguthorpe, 892 P.2d 4, 6 (Utah 1995)
(internal quotation marks omitted).

The Court then explained that sanctions are warranted only when the party’s
conduct meets certain criteria: Sanctions are warranted when “(1) the party's behavior
was willful; (2) the party has acted in bad faith; (3) the court can attribute some fault to
the party; or (4) the party has engaged in persistent dilatory tactics tending to frustrate the

judicial process."” Kilpatrick v. Bullough Abatement, Inc., 199 P.3d 957, 967 (Utah

2008) referencing Morton v. Continental Baking Co., 938 P.2d 271, 276 (Utah 1997).

In this case, the trial court made factual findings that there was no proof of service
of the expert designation on December 14, 2006, that Posner’s counsel’s word that she
had sent the designation on December 14 was insufficient, and that the first receipt of the
expert designation was December 26, 2006, after the December 12 deadline. The court
concluded that the untimely filing would prejudice Coldwell Banker if Posner were
allowed to use its expert witness. [05/13/08: Tr. p. 5]. There were no factual findings
that Posner’s conduct deserved sanctions, nor were there specific findings of a willful
failure to obey, bad faith, fault or persistent dilatory disobedience. The Record itself does
not reflect any persistent dilatory disobedience.

On the contrary, Posner’s Memorandum in Opposition set forth Posner’s good
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faith effort to supply the expert report in a timely fashion. Posner’s counsel thought she
was timely filing the expert witness designation when she served Coldwell on December
14, 2006. [R.1612]. Coldwell also believed this date to be the deadline. [R.5132].
Posner’s counsel also explained her assumption that, as a result of Mediation Order, the
Scheduling Order no longer applied to either party but that both parties were proceeding
on a good faith basis, noting: “... in my view, once the Court ordered ...mediation, my
own view was it doesn’t make sense to spend money on any steps towards litigation until
we see the outcome of this mediation.” [05/12/08: Tr. p. 32, lines 22-25].

Coldwell Banker likewise believed that the Order to Mediate amended the
Scheduling Order: “At the conclusion of fact discovery, and because the scheduling order
had been informally amended by the Court’s order to attend mediation, Coldwell Banker
filed a dispositive motion .. it’s motion for summary judgment immediately following the
mediation .. the unsuccessful mediation.” [05/12/08: Tr. p. 4, lines 3-7] (emphasis added).
Coldwell noted that because of the mediation “we sat on [the summary judgment motion”
as its explanation for not filing by the November 13 *06 deadline. [05/12/08: Tr. p.38,
lines 16-22] [R.1620] Coldwell issued a notice of deposition of Plaintiff on 11/02/06 and
took his deposition on 11/20/06, after the fact discovery cutoff date of October 13, 2006
set forth in the Scheduling Order [R. 880-882 Notice of Deposition; 1290 Deposition;
and, 872-874 Scheduling Order]

In effect, both parties stated that the order to mediate affected the dates of their

filings under the Scheduling Order. This was not an unreasonable result, and suggests

that the parties had a tacit agreement of the kind mentioned in Berkshires, L.L.C. v.

Sykes, 127 P.3d 1243, 1246 (Utah Ct. App. 2005), where the Court of Appeals
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determined that since both sides filed motions late,...the parties had ‘tacitly agreed’ to
ignore the cutoff dates.”

Despite Posner’s evidence that his submission of the expert report reflected no
misconduct, the trial court concluded that the untimely submission merited a sanction and
struck the report. However, contrary to determinative criteria for imposing sanctions set
forth in Kilpatrick, the trial court made no factual finding that the Posner’s behavior
warranted sanctions, nor did it supply any evidentiary findings establishing that one or
more of the four types of conduct meriting sanctions had occurred. Instead, as
justification for striking Posner’s expert, the court cited prejudicial effect. Under
Kilpatrick, prejudice is not a sufficient evidentiary basis for imposing a sanction. See Id.
at 965: “The willfulness requirement cannot be satisfied by showing mere prejudice.
Rather, there must be evidence that the noncompliance was the product of willful
failure.” The trial court in this case abused its discretion in striking Posner’s expert report
because it did not make the evidentiary finding required to imposition of such a sanction,
nor do the facts support such a finding.

2. The Trial Court’s Decision to Strike the Plaintiff’s Expert Report was Unjust

Under Rule 37(b)(2)(C) of the Utah Rules of Civil Procedure, a court may take
any action that is "just," including onerous sanctions such as dismissing the action or
rendering judgment by default against the disobedient party. Striking Posner’s expert
report under the circumstances of this case was not such a “just” action. When the district
court denied Posner’s Motion to Designate Experts, and simultaneously granted
Coldwell’s Motion to Dismiss based on lack of expert testimony, it effectively

transformed a sanction which kept Posner from presenting certain testimony at trial into a
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sanction which denied Posner the right to a trial by jury. Given this consequence, the
Utah Supreme Court cautionary words in Morton v. Continental Baking Co., 938 P.2d
271, 280 (Utah 1997) are apposite: “Indeed, constitutional due process rights may be
violated if a court refuses to hear the merits of the case where there has been a relatively

trivial infraction of procedural rules. See Malautea v. Suzuki Motor Co., 987 F.2d 1536,

1542-43 (1 1" Cir. 1993). Thus,‘[d]ismissal is generally imposed only for egregious

misconduct, such as repeated failure to appear for deposition.” Regional Refuse Sys.. Inc.

v. Inland Reclamation Co. 842 F.2d 150, 155 (6™ Cir. 1988) (emphasis added).”

Sanctions that result in dismissal of a plaintiff’s case are a severe remedy that may violate
due process.'? Although a trial court maintains substantial discretion to decide
appropriate sanctions, this discretion is not unbridled: “Dismissal is ‘the most extreme
sanction provided for in the rule, and the Supreme Court has emphasized the necessity for
cautious use of the rule...[It] should be exercised only in exceptional circumstances.” In

re Liquid Carbonic Truck Drivers, 580 F.2d 819, 822 (5™ Cir. 1978). Posner’s filing of

the expert report within 14 days of the deadline, particularly under the circumstances of
mediation order, did not rise to the level of egregious misconduct outlined in In re Liquid

Carbonic Truck Drivers. Given the absence of an evidentiary basis for any egregious

12 "[There are constitutional limitations upon the power of the courts . . . to dismiss an
action without affording a party the opportunity for a hearing on the merits of his
cause."(fn29) The Supreme Court has held that rule 37 of the Federal Rules of Civil
Procedure "should not be construed to authorize dismissal . . . when it has been
established that failure to comply has been due to inability, and not to willfulness, bad
faith, or any fault of petitioner." Kilpatrick v. Bullough Abatement, Inc., 199 P.3d 957,
966-67 (Utah 2008) citing Societe Internationale Pour Participations Industrielles et
Commerciales, S.A. v. Rogers, 357 U.S. 197, 212 (1958).
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conduct on the part of Posner in its Order, the district court’s decision to strike Posner’s
expert testimony and then dismiss his case for lack of expert testimony was not a just
action.

C. THE TRIAL COURT ERRED IN DISMISSING PLAINTIFF’S CASE
FOR LACK OF EXPERT TESTIMONY

The trial court erred in concluding that expert testimony was necessary in Posner’s
case because, as a matter of law, Utah cases and statutes on the fiduciary duty of care a
real estate agent owes her principal are straightforward and easily understood, and
because there is nothing intrinsically difficult to understand about Posner’s closing.

Relevant Utah statutes and case law supply sufficient guidance for jurors charged
with determining whether a real estate agent breached her fiduciary duty to her principal.

On the matter of fiduciary breach by a real estate agent, the language of
Administrative Rule 162-6-2 is simple and straightforward: a principal broker and

licensees acting on his behalf owe the fiduciary duties of loyalty, obedience, full

disclosure, confidentiality and reasonable care and diligence to their principal. This

provision clearly articulates what duties a real estate agent owes.
Second, several Utah cases provide straightforward guidance on when the duties of

care and disclosure are breached. For example, in Reese v. Harper, 329 P. 2d 410, 412

(Utah 1958), the Supreme Court considered whether the seller’s agent had adequately
disclosed the details of an offer to buy plaintiff’s property. The defendant (seller) sought
a purchase price of $45,000. Seller’s agent brought the defendant an offer for $30,000,

which seller signed under the mistaken understanding that the $30,000 also included a
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promise to pay approximately $15,000 in encumbrances (which would have brought the
total value of the offer to the original asking price of $45,000). Significantly, the Court
found that even though the agent had actually shown the seller the Receipt and
Agreement to Purchase, which bound seller to the sale, the seller’s agent had nonetheless
failed to inform and explain to the seller fully of all the facts material to the transaction,
specifically that the Receipt required seller, not buyer, to pay the encumbrances. The
circumstances in Reese closely resemble the facts of Posner’s case, where the real estate
agent allegedly saw a document that the buyer submitted, but failed to inform Posner
about what the buyer supplied and failed to obtain Posner’s signature approving the
document.

Utah courts have also considered the duty of reasonable care and diligence:

“In light of the duty of a real estate salesman and his broker to exercise reasonable

skill and diligence on behalf of the principal they represent, we ... continue to hold, that
the principal is justified in relying upon information received from the salesman and

broker without making an independent investigation. Phillips v. JCM Development
Corp,. 666 P.2d 876, 886 (Utah 1983) (emphasis added).

In Phillips, the Court found a breach of fiduciary duty when his real estate
agent failed to obtain important financial information about the buyer that that his
principal. the seller. had requested. Id. Like the plaintiff in Phillips, Posner had a clear
requirement. Ms. Christoffersen understood that the surety bond was a critical back up
to Posner’s seller tinancing and indeed. that the entire sale was conditioned Posner’s
receipt of a surety bond at closing. Christoffersen obtained Posner’s signature
approving the addition of an increase of $3,900. to $263.900 to his seller financing
amount but did not inform him that the document was titled “Financial Guarantee™ and

was written for $260.000. nr obtain his signature approving this change in his REPC,



even though she knew the REPC required a surety bond equal to seller financing

amount.

Relative to juror’s possible difficulty in distinguishing a “‘Financial Guarantee”
from a “surety bond”, Posner properly and timely designated an expert witness to
explain this difference to jury [R.178-179]. As for the remaining issues that the trial
court identified as too complex for an average person to understand, there is nothing
that cannot be explained in a manner a jury could easily comprehend, nor are the
teatures of Posner’s closing particularly unusual. For example, split closings are
permitted by law in Utah, and the law places no restrictions upon who may participate
in a split closing. Moreover, signing papers and reviewing closing papers are activities
that are the same whether a lay person is closing with one title company or two. The
“subordinated carry-back interest” is nothing more than the seller financing part of the
buyer’s loan and allowing the conventional mortgage company to have a first security
position, while the seller takes a second position. Pre-signing loan papers is not
uncommon or difficult. Except for the financial guarantee v. surety bond, the
remaining items are not complex and certainly within the competency of a jury. The
jury in Posner’s case will be called upon to make findings on whether certain events
occurred (for example, whether Coldwell Banker agent Kristofferson informed Posner
that the buyer had not supplied a surety bond but an instrument labeled ~“Financial
Guarantee,” or that it was not in the amount called for in the addendum that
Kristofferson presented to Posner to sign). The jury will then have to determine
whether, if such acts/omissions occurred, they amounted to a breach of Kristofferson's

fiduciary duties to Posner. These are issues juries face and decide every day.
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D. THE TRIAL COURT ERRED IN AWARDING COLDWELL BANKER
ITS ATTORNEY FEES

In his Amended Complaint, Posner asserted a fort claim against Coldwell. The
trial court’s decision to award Coldwell attorney fees was incorrect because the court
based this award on a term in the contract (Listing Agreement) between Posner and

Coldwell, not upon the application of a tort law principle in Posner’s tort law claim.

Posner chose to sue for fiduciary breach because 1) a real estate agent owes her
principal the fiduciary duties of reasonable care, diligence and full disclosure (U.A.C.A.

R162-6-2), and 2) because “fiduciary breach” most closely described the conduct of his

agent when she instructed his title company to close without obtaining his signature
authorizing acceptance of the Financial Guarantee. It was Posner’s determination that, if
he sued for breach of contract under the Listing Agreement, Coldwell could argue that no
breach had occurred: the Listing Agreement promises to sell listed property for the listed
sales price, and indeed, the price listed in the REPC, and the price at Posner’s closing,
was the price Posner agreed to: $450,000. In choosing to sue under tort, Posner exercised

his right to frame his claim on the facts as he knew them. Smoot v. Lund, 369 P 2d. 933,

935 (Utah 1962) (a plaintiff may frame his case under any theory the facts of the case

will support).'

The fact that it was the Listing Agreement that brought Coldwell Banker and
Posner together does not prohibit Posner from suing in tort, nor should it subject him to

the burdens and remedies contained in that contract. Utah courts expressly recognize that

13 ([Utah Rules of Civil Procedure] Rule 18(a) provides that a party may "join either as
independent or as alternate claims as many claims either legal or equitable or both as he
may have against an opposing party.")
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tortious conduct may arise out of a contractual relationship. D’Elia v. Rice Development,

Inc., 147 P.3d 515, 523-524 (Ut App. 2006) (We begin by noting that "[i]n Utah, a claim
for breach of fiduciary duty is an independent tort that, on occasion, arises from a

contractual duty." Norman v. Arnold, 57 P.3d 997, 1006 (Utah 2002) (additional cites

omitted). Likewise, in DCR. Incorp. v. Peak Alarm Co., 663 P.2d 433, 435 (Utah 1983),

the Supreme Court noted:

A party who breaches his duty of due care toward another may be found liable to the
other in tort, even where the relationship giving rise to such a duty originates in a
contract between the parties. ... [A] wrongful act committed in the course of a
contractual relationship may afford both tort and contractual relief, and in such
circumstances the existence of the contractual relationship will not bar the injured party
Jrom pursuing redress in tort. (emphasis added) [Quoting Peterson v. Sherman, 68
Cal.App.2d 706, 157 P.2d 863 (1945).]

It is clear from the above quoted Supreme Court decision that, having sued in tort,
Posner is entitled to have tort law determine the outcome of his case.

Additionally, a close reading of the Listing Agreement does not compel the
conclusion that it applies to Posner’s claim:

1) The mere recitation in the Listing Agreement of a fiduciary duty does not
render Posner’s fiduciary breach claim a breach of contract claim. Unlike other truly
bargained-for terms, Coldwell was not at liberty to bargain about its fiduciary duty with
Posner; the Utah legislature has determined that real estate agents, for public policy
reasons, owe their clients a fiduciary duty of care. Thus, by virtue of U.A.C.A. R162-6-
2, Coldwell’s fiduciary duty existed regardless of whether Posner’s Listing Agreement
mentioned it.

2) The plain language of paragraph 8 of the Listing Agreement limits fees to

38



“...any matter arising out of the Listing Agreement...” The plain language of the contract
suggests its purpose is to ensure that the listed property is sold at the listed price. It is far
from clear that the Listing Agreement language was intended to cover circumstances like
Christoffersen’s transmission of Posner’s alleged approval of a document pertaining to
his seller financing. A reasonable interpretation of the term “arising out of” is that it
refers to attorney fees associated with actions arising out of claims related to the sale of
the property at the listed price, not fees associated with tort claims pertaining to actions
arising outside of the intended scope of the Listing Agreement, though still falling within
a real estate agent’s fiduciary duties of disclosure and care. (emphasis added). “[I]t is [the
trial] court's duty to enforce the intentions of the parties as expressed in the plain

language of the [contract's] covenants.” Holladay Duplex Mgmt. Co. v. Howells, 47 P.3d

104 (UT App 2002).

In summary, based on Posner’s right as a plaintiff to frame his suit as he sees fit,
to have tort law apply when he has sues in tort, and upon a reasonable reading of the
plain language and purpose of the Listing Agreement, the trial court’s decision to award

attorney fees under a term in the Listing Agreement was incorrect as a matter of law.

CONCLUSION

Plaintiff Michael Posner respectfully requests that this Court 1) reverse the trial
court’s dismissal of Equity because existing factual disputes should have precluded the
grant of summary judgment, and/or 2) reverse the trial court’s findings that Posner’s real
estate agent acted within her authority and that Equity breached no duty to Posner, and 3)

remand this case for trial.

39



Posner also requests that for the reasons set forth, this Court 1) find that the trial
court abused its discretion in sanctioning Posner by striking his expert report, which led
to the dismissal of his case, and/or 2) reverse the trial court’s ruling that expert testimony
on the standard of care was necessary, remanding this case for trial. For the reasons
stated, Posner also requests that this Court reverse the trial court’s award of attorney fees
under the Listing Agreement.

Dated this 30™ day of April, 2009.

Catherine James

David E. Ross 11

Attorneys for Plaintiff/Appellant
Michael C. Posner
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ADDENDUM INDEX

Exhibit A Real Estate Purchase Contract
Exhibit B Financial Guarantee
Exhibit C Listing Agreement
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Lo)an an Appliéaﬁon‘ occurs ohly when Buyer has. (i) completed, nségneo and deliversd (o tho lender (the
“Lender] the iniial Joan applicalion and documentalion required by the Lendar; and (i) paid all loan application fees

the Lender, egroes to digentiy work to obtein the Loan. Buysr will promiptly provide the Lendct
entati red by the Lender.

(b) Pr wiﬁ?ﬁ?&m@&'ﬁmh It Buyer recelves writien notios from the Lendar that the Lender does

not approve the Loan (a ‘Loan Denal), Buyer sha'|, no later than three calendar deys thetsalier, provide a copy 10

i rda Seller's receipt of such notice, cancol this Contraat by
Sedar. Buyer or Selier may, within three calendar days afier : fmc T ey e G

oviding written noticg 10 the other party, In the event ot a ca
snial was received eron or before the day of . the Eamest Money
be re! 10 Buyerl;’y(i) i the Loan Denisl was mouv:t{ by date, Buyer agreas to forfeit, and Seller

as liquidated damages A faflurs to cancel as
ndition set lorth in Section 2.2{a). Cancslialion
be govemed by such other pravisons.

acospt as Seller's exclusive remedy, the Eamest M
provided in this Section 2.3(b) shall have no effecton the Financing
lo the provicions of any other section of this Contract shall

24 mi{al of Property. Buyeds obligation to purchase the Property§(] IS | 1S NOT conditioned upon the Proparty
apm:i:xpno [4r not lexs than the Putchase Prioe. If tne appraisal condition applies and the Property appraisos (o less than
the Purchask Price, Buysr may canos! this Contract by providing written notoe ta Seilar no tater than theoo calendar days
a'tar Buyer'§ receipt of potios of the appraised value. In the event of such cancellation, the Earnest Money Deposa shall
be rele to Buyer. A failu/o 1o cancel us provided in this Section 2.4 shall be deemed 3 waiver ol the appraisal

condition byl Buyer.

3. SETYLEMENT AND CLOSING, Settlement shall taka place on the Settlement Deadline reforenced in Saction 24(d), or
on a dale upon hich Buyer and Salier agree in writing. “ ent’ shall oocur only when all af the lollowirg have baen
co:ggmd' () Juyer and Sellerhave signad and delivered 20 each other or to the escrew/closing off e all docundnts required
by this Contract, by the Lender, by Wrilten sscrow [nstructions or by applicable Law; (b) any monies reg:iad lo be pald by Buyer
uncer these d ents (except for the proceeds of any new loan) have been defivered by Buyor ko Scller-or to the
escrowfclosing ¢ffico in the fotm of colieciad or deared funds; and (c) ary monies required to be pald by Sefle? unde these
documents have been delivered by Seller to Buysr of (o the escrou/olosm?:fﬂca n the Form of collocted or clearad funds,
Selier and Buypr shall each pay one-hall () of the fea Cha,'fed by the ascrow/closing office for s satvices In Lhe
seltemsntclosipg process  Taxas and assassments for tha oumren! year, ranis, and Interest on assumed obliqgations shatl bo
pro-ated al Settiement as et forth In this Section. Tenant deposits (incfuding. bul not kmiled 10, security dehosils, dlaaning
deposits and prabaid rente) shall b paid or credited by Sellsr to Buyer al Settlement. Prorationt set forthin this Secnon shall
be made as of the Settlement Deasine date referenced In Section 24(d) unlsss othenwice agresd 10 In writing by the parss

Such writing codld include the settlsmant statement The transaction will be considered closed when Sattiomend has bs

oomphre% a’nd n all of the following have been completed. (i) the proceeds of any new loan hava beci delivered by zgg
lé\enduo oou!: e'ler o !h_?_h asorowolosing office; and (k) the applicable Closing documsnts have been recorded In the otlice of
e o tgu.y > ‘;,-r{ﬂ emo‘;l :ohonc escribad In patts (1) (ii) of the preceding sentence shall be complated wathin four
4. POSSESS! Seller i i i ithin: .
'] Ochor (apes shall deliver physical possession to Buyer within: w S hours [ ] ___days stter Closing;

OF AGE@tSCLOSURE. Ar the sigring of this Contract!
InRlals | ] Buyora Initlals

The Listing Agerk, _K anA s Oy 5&»-@@&(; reprasantd]/) Saller [ ] Buyer [ ] both Buysr and Seller
The Selling Ageft, ' . reprasents [ ] S«t!loMBuy&r{ ) bo‘:h ‘.Bt'yn;;'t:gd lbr;
the Listing 8rokpr, CoVA el Nzen e = OC_ ropresontsBdSebor | ] Buyar [ 1both Boymr st Sais

™o selirgsorer,_L\ovy gl bns (S0 reprsams I SelofbA Buyer [ 1 yth biryer and Lot

% N t N \/ /‘ X a Limited Agent.
Page 2 of § pegps lar's n(r{m / /128 o
S b(Buws lattalg .~ Date ?é}/o 8



http://prov.de

B7/29/208082 ©Y:32 5619958899 MICHAEL POSNER PAGE 83

L 28 '@2 16°€E FR Z-PC JTAH 43S 649 68 T0 i 339563895-9440 P 04.a7
Vel NV Lvbl wve R uv ol fILL] W ALAL L URUJE rns MU gul9nbUblBY F. U4

8. TITLE INSURANCE. Al Settlerment, Selier agrees 1 pay For u standard coverage owner's policy of uile insuranca ‘nsuring
Buyer in the amount of the Purchase Pnce.

7. SELLER DISCLOSURES. No later than the Seller Disciosure Deadiina referenced in Saction 24(b), Scller sha!l provide
1o Buyer Lhe (ollowing documents which are colleatively referred to as the "Sefier Disclogures™
(w) a S=iler property condition disclosure fof the Property, signed and dated by Setier,
a vommitment for the polroy of title insurance;
¢) aoopy of any leases affecting the Property not expiring pnor to Closing: . _
wntten notice of any clams end/ot conditions known to Seller relating to environmerva! problems and building or
zoning code Violations; and
(8) Other (specify)

8. BUYER'S RIGHT YO CANCEL BASED ON EVALUATIONS AND INSPECTIONS. Buyer's obligialion to purchase under

it Contract (check applicable boxes): )
1S [ ]IS NOT conditoned upon Buyer's approvel of the content of a the Selisr Disolosures relerenced in Section 7;
1S [ 118 NOT conditioned upon Buyer's approval of @ physical condition inspection of the Property;
15 [ 1S NOT conditionad upon Buyer's approval of the foliowing tests and svaluations of (he Property. (spacily)

i a abdveilemsars o inthe auve, then Seclions 8.1, 8.2, 6.3and 5.4 mflr, olharwiso, fﬁg do nol appty.
The cheokad In the affirmative above are collactively referred 1o as the “Evaluations & Inspactions.” Unless othorwise
provided in this Conlract, the Evalualions & Inspsctions shall be paid for by Buyer end shall bo conducted by individuals or
antites of Buyer's choice Seller agroes 1o cooperate with the Evaluations & Inspections and with the walk-through inspection

under Section 11.

8.1 Evaluetions & inspections Doadling. No (ater than the Evaluations & Ingpections Deadiing referenced in Saction
24{0) Buyer shali: (a) oompleta all Evaluations & Inspections: and () detenmine it the Evaluations & Irgpactions ze acceptable
o efl.

8.2 Right to Cancel or Obj If Buyer determines that the Evaluations & Ingpections are unacceptahle, Buyor may,
no later than the Evaluslions & Inspections Dseadijna, alther: (a) caroe] this Contract by providing writteft notics 1o Seller,
whergupon the Earnest Money Deposit shall be reteased to Buyer; or (b] provide Seilar with wtitten notce of objactione.

8.3 Failure 10 Regpond. |f by the rofm of the Evalyations & Inspections Deadiine, Buyer does not: (8) cancel this
Ccontrant as provitfed In Seoton 8.2, or (b) deliver s wrm&yohieatbn to Selier regarding the Evaluations & lngpeations, (e
Evaluations & Inspactions shall be deemed approved by Buyst.

8.4 Responsse by Ssller. if Buyer provides written objections to Saller, Buyer and Seller shall have seven calendar days
afigr Beller's receipt of Buyer's objections (the *Responsa Period™) in which 1o agree in writing upon the mannex of resahving
Buyaer's objecions. Sefler may, but shall not be required Lo, resalvs Buyer's objectiona. If Buyer and Seller have not agraed
In writing Upon the manner of resolving Buyey's objections, Buyer may cancel Comactbym wrilten; netioo 10 Seller
e TS e et e e e b S Lot o el

. under e on 8.4, 'S objeaction Tl be deemed walv
by Buyer. Tins walver shall not alect thase ltems in 10. vyers ob] s b o od

9. ADDITIONAL TERMS, ThersD4ARE | ] ARE NOT addenda to this Cortract containing sdditional terms. If there ase,
the Lorms of the following addenda’ e incorporated into this Gontract by this relorence: £ kddsndum No.

[ }Survey Addendum Seller Financing Addendum [ ] A Loon wmam“ ] Assumption ndum
E { o;!.sﬁ;?aaod P;lnt sndum (in somo transactiona this addendum Is raquired by Jaw)

10. %E}.Léioan:‘l&l’lmo' T' 'IuEs g;}grPHESENTA‘gONS.

. 1o. n 9. represonts that Seller haz fes title 10 the and will convey good ind marketable
tHe tq Buyer at Closing by general warranty desd, unless the sals is baing made pursuant to a real ostate contract which
Bmwdas for tlde to pass at g leter date, In that case, title will be conveyed in 20co1darcs with the provisions of that contract.
c‘g’o agrees, howover, to aocapt title to the Property subjact to the [ollowing matters of record” easements, desd restriotions,

&R’s (meaning covenants, conditions and resiriotions). and tights-of-wey; and subjoct to the coatants of tho Commitment

FL > & /ﬂ
= — W /252
Inials Date P(Buyora lnRigls Date 7451 L)

Page 3 ot € pages
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tor Title lnswance as agreed 1o by Buyer under Saction 8. Buye also agrees to teke the Property subjoct to exisung lcases
alfecting the Property and not expiring prior 1o Cloaing. Buyer agress Lo be responsible for laxes, assessmerts, homsowners
associalion dues, ulilities, and other services provided 10 the Propeﬂ atret Cloging. Except for any loan(s) specifically
assumed by Buyer under Section 2.1(¢), Seller will cause 1o be paid off by Closing 2l mongages, trust dceds, judgments,
mechanio’s gens. tax liens and warrants. Seller will cause 1o be paid gurent by Closing all assogsments and homeownsrs
agsociation dues.,

102 Condition of Wh{ warranis thal (he Propesty will ba ir: the following condition ON THE DATE SELLER
DELIVERS PHYSICAL ON TO BUYER:

&n) ths ghall ba broom-clasn and (reo of debris and personal belonginge. Any Sedlar or tenant moving-related

amage to the shall be repaired al Saller's expenss;

(b} tho healing, codling, electricsl, plumbing and sprinkler systems and [ixturez, and the appliances and fireplaces wili be
in working order and fif for their Intended purposes,
ic the root and foundation shall be free of lesks known to Saller;

ury privata well of seplic tank 3etving the Property shall have applicable permite, and shall bs in working order and
lit for k3 intendod pulroso: and
g‘) the Property mprovements, including the Jandscaping, wifl be in the same gensral condition as thoy wore o the

¥ of Acoeptance.

11. WALK-THROUGH INSPECTION. Before Seftlernent, Buyer m?ézm retsonable notice snd at a reasonable time,
conduct a “walk-through® Ingpection of the P 1o determine anly that the Property is “as represenied,’ meaning that the
items ref¢ronced in Seotions 1.1, 8.4 and 10 2 (¢ ltoms'g are mn&c&mw 8¢ agroed, and in tho
warrgntad condition. If tha items are not as represonted, Seller Wik, prior to L replacs, correct or repalr the Itams
or, with the consent of Buyer (and Lender f appiicable), escrow an amaunt at Seitlament lo provide for the samo. The faliure
16 conduct & walk inspecion, o1 to cialm thal an em is nol as represonied, shull not conslitute a waivor by Buyer of
the right 10 reoelve, on the date of possession, the tems as reprosented.

12 CHANGES DURING TRANSACTION. Seller agroes that from the date of Accsplance until the date of Closing, nona of
the following ghall ocour without the wrinten conseat of Buyer: (3) no changes In any existing Jeasos shall b made; (b)
no nawleases thall be entered into; (c) no substantal alterations o improvements ts the Property shall be mada or undentakan;
and {d) no turther fingncial encumbrences to tha Proparty shall be made.

1. AUTHORITY OF SIGNERS. If Buyer or Soller is 8 corporation, pannetship, tust, estate, limited liahiity oomparzr, of othgr
entity, the person executing this Contract on its behall wartants his or het authorky ¥ do 6o and to bind Buyer and Sellcr.

14. COMPLETE CONTRACT. This Contract togsther with [is addenda, Rny attached exhibits, and Soficr Disclosures,
conslilutes the entire Contract botween the partios and supercodes and repiacas any and sl prior negubations, roprasentations,
m :&ndorsmdlngs or contracls belween the parliss. This Contract carnot be changed excopt by writien agreement

15 DISPUTE RESOLUTION. TYhe parties agroe that any dapute, nﬂﬁmﬂm 1o or after Closing. rclated to this Contract
SHALL { ] mvm mutual agresment of the pastias) first be submitted lo mediation. I the paries agroo to medialian,

a shall be itted to madkation through a m (mg&})videf mutually agreed-upon by the paries. Each party

agrees 10 boar its owrn costs of mediatien. If mediation fads, the othel procedures and ramedias avaiable undor this Contract
shall apply. Nothing In thig Section 15 shall prohbit any pany [rom seeking emergancy aquitabla reliel pending mediation.

16. DEFAULT. |f Buywr defaulls, Selisr may ¢lect either 1o retain the Eamest Money 1 a5 iiquidared damzages, or o
retum it and sue Bon?m lo specifically enforce thig Contract ora?uwe other romedies avallable at law. if Sotlor delaul's, in
3uditdon K relum of the Eamest Monoy Deposit, Buyer may alect eithat to socept from Seller u sum equal 1o the Eamaest
Money Deposit as liquidated damages, or ma{ s00 Seller 1o specificalty enforce this Conlract or pursue other remedies
avgilablo el faw. If Buyer glects to acoept liquidated damages, Scller sgrees to pay the liquidated dam 10 Buyer upon
domand. It s agreed thal denlal of @ Loan Application made by the Buyer ks not a default and is gavermod by Soction 2 3(b).

17. ATTORNEY FEES AND COSTS. |n the event ol liligation or bindi% wrbitvation 1o enforaa this Cordract, 1he prevailing

ghall be entitied to costs and reasonabls at lovs. o, f fon i
P edation Under Sairre lomey Howev y fees shall not be awardod for panidpation in

.
Page 4 of & pages Her'a Tnitiale Dute Kbuy«’s Initialg Dato__zéi_/_“
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18. NOTICES. Except as provided in Section 23, all notioes required undar this Contract must be. (8) in writing; (b) signed
by, the party Qk‘: mtx: and (¢) receved by the olher party or the other party’s agant no later than the icabla dats
relerenced 10 this trace.

10, ABROGATION. Exospl for the provisions of Sections 10.1, 10.2, 15 and 17 and exprees waranties made in this Contraot,
the provisions of this Contract shall nol apply afler Closing

20. RISK OF LOSS. All sk of loss to the Property. imw‘}? physical damaga of desiruction 10 the Pioperty or its
Improvements due to arty cause excapt ordinary wear and tear and loss caused by @ wking In eminent domain, shall be borng
by Selier until the trgasaction i closed.

21, YIME IS OF THE ESSENCE, Tknokd&uow%ﬁdﬂuw!@hmw. Extensions must be
agreod to in writing by all panties. Unlese otherwise explicitty stated in this Contract: (a) psdormance under each Sedtion of
this Cortraot which rele a date shall absolutely be required by 5:00 PM Mountaln Time on the stated date, and (b) the
term “days" shell mean calencar days and shall be counted boo!nnin? on the day following tha ovent which Lriggors the lm\n?
requirenont (i.s., Acoeptance, recowt of the Seller Diaclosures, etc.). Perfornance dates and times referenced herein shall
not be binding upon tide companies, lendors, appraiscrs and olhers hol parties 1o this Contract, except as olhcrwigo agreed
b in writing by such non-party.

22. FAX TRANSMISSION AND COUNTERPARTS. Facsimile (fax) transmission of a tighed copy of His Contrect, any
addenda and counterptfars, and the retransmlssion of any signed fax shalltbe Lhe same gsdelivery of an original. This Contract
and sny eddenda and Mmay be executed in counterparts.

23. ACCEPTANGE. “Acceptance” 0oours when Salier or Buyer, responding 10 an ofler or oounieroliar of the alher: (a) Signs
the Ofter or countsroffer whete noted to indicals wcepworw ad (b) oomfr‘namwes 15 the other party or 1o tho other parnty’s
agent that the offer or counteroffer has been signed as required.

24, CONYRACT DEADLINES. Buyer and Seller agroa that the loliowing deaclines shall spply to this Conlract:
(8) Application Deadlin Aa (Dste)

(b) Seller Discloauirs Deadfine (o ) aﬁl S ‘C— Q{(.(g”ﬁ
(c) Eveluations & inspections Deadiine ___LO_L,‘(_;_QQ_S_:.&ZH )
—20 Jad S acctploctiig

{(d) Settiement Deadline

25. OFFERAAND TIME FOR ACCEPTANCE. Buyer offgrs to purchase the on e wnns and condltions. It
bt atospt this offerby: <S-ov [ ] AM M Mountaln Timeon__~ 1 - L (Oste), this offer shat
p Brpkorage shall return the Eamest Money Deposit to Buyer.

(Buyers Sgnatore) [OYer Gate)
Thw ister of the above Offer Dates shali be releired 10 8¢ the "Olier Roturenco D™

o1 dN

(Phore

WSS~ 2O

Jﬁf 77 [4 Enry
Page 5 of 5 pagas s inltisls Dste - [/\Buyer's nftialy Dato 7/“1/’ r
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ADDENDUMNO. | _
TO
REAL ESTATE PURCHASE CONTRACT

ms 18 mmWDD!NDUI { ] CQUNTERQFFER to that REAL ESTATE PURCHASE CONTRACT (the "REFC”) with an Qlfer
3 " including all prior sddrnda and counterallers, betwecn

(3 a4 Buyer, and as Seller, rcgacding the

ocaled at AHM P VI ., Tha following tarms are

perty
hetsbyy Incorpo as part of the REPC:

*Jb

MMWAJML
 Seller CivseraAdJeadn In

Lo  <Serudl in "“-f Qe caad IJm‘«‘h

M Pays q“ Al (AT Dees y  Gagts,
0r J

To the sxtant the tarms of this ADDENDUM modity or cantlict Mﬂ\Wp'omthMﬂEPc ekading all pror acdenda sod
counldroffers, thaso larms shall cantrol, NlmmmduREPC.lnwdhc ol prior addonde g0d gountaraliers, nat modified by this
ADDEN lr;ll ‘L“M%m Sthe. M‘J ms:am Jnclmr shallgtjv-gnﬁlm [ JAME NP Meuitala Time on
, to accept the tapms ef this ADDENDUM in acce-dance with th ot the
T rebrermabishopcti SU vpeat T ance & provisione of Section £3 of the REPC

— ( Asoe  2hshs Jiwf,

Buyer sller Bighatute (Dato) (Time) [ ]8uysr [ ]Seller Sanature (Bate) Tima)
CHECK ONE. ACCEPTANCE/COUNTEROFTER/REJECTION
[ ) ACCEPTANCE: { ] Galler| ]Nwhmbymmumlnmtdthishmm

COUNTEROFFER: Yo Selier s a5 & counterclior the lerms of atiached ADDENDUMNO, ~33

“TSgnature) Gate)  (Time]
[ ) REJECTION: [ ]Seher [ ) Buyst rejects the foregaing ADDENDUM,

ura

(Signature) “(Oale) (Time) (Bignature) Oty (Tima)

THS FORM APPROVED BY THE UTAH REAL ESTATE COMMISAION AND THE OFFICE OF THE UTAN ATTOR| ENE
EFFRCTIVE AUGUST 17, 1008, [T REPLACKES AND SUPERSEDES ALL PREVIGUALY mov:ovm:umumlgs roiﬁ”

SA-CU'H OPPRAALCECACCATACT At AMI~ Flr ~s



JUL-26-02 FRI 12:21 PM FAX NO. 80 723 5305 P.

Q7 LG4 LUUL Ve Toww l-—q/\
@7/24/2392 08:89 5619958899 MICHAEL POSMER ,/I,Zr\ PAGE B1

2. s
?os@? /51

o0 S50 300 .l o
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@_ ADDENDUM NO._ 3 __ @
L4 N
REAL ESTATE PURCHASE CONTRACT o
THS IS AN | ) ADDENDUM [ |§ COUNTERORFER o thal REAL ESTATE PURCHASE CONTRAGT (ihe “REPC'} with
ahouemu}usuxoaoi_;’- Mm-mmmﬂn&fn«w,m
Styaghan & Aescaiataa aa o Pos 25 Seh
wﬁmh%«vmﬂ??” Ya g% City U, “The
wing terms e hereby incomarated &% the : —
Sallax mpprec; les Wiyare offar with fhese changed
L, REF; 1.4 Sv vay The previous ownets bad v suxvay dons on the property,
_Seiter will provida r ¢opy of thut survey to Buyerd. Any edditionmd Survey
work sball be the Buyers reepomsIdSisty. o
2. REF: Addendum 1 2 fe¢llar wiil not pravide Engineering yllowance.

3. 4, Seller uill pay Bellars closing Feus and copts. Buyrr pays EMRLY
elosiag Laed and £OBYE, ) )
4, REF! Rajlex Floemcing
Credic teros. Interedt to ha 9% par anwm -
¢ Ahy codfs or ¢ as¢geiated wirh setting up owner finanging dhall be
the respousibiiity of guyeés. o5
§y faller a2y wish to have Buyers credic cheaked.
All other tarms to rewain the same -

|

oe

[ JBuye ]SeNet Signeure  Dmle  Tiwm

ACCEFTANCECOUNTEROFXERMEJECTION
K ONE;
,5?’ ;[ ] Detier [ Buyer hereby acoats the fevms of this ADDENIUM. .
i) 2 | ) Bafir] ]Bayar prasents m & courteroligr the termns of aftashed ADDENOUM NO. .
) 7/240'1 72¢0 frn o

— {ee) (Tme) (Sgnawre} (Dace) }
1 ] REJECTION: [ ]Seiler[ Buyerrojacts the foregoing ADDENDUM,
rrewry S an) (e (Srature) - O] (Tme)

THE PO APFROVED BT THE VTAK REAL RETATE COMBIRON AD THE OFAIGE OF THE UTAN ATTORNEY GENERAL,
EFFEGTIVE AUGUST 17,360, T! FEFLAGES AND SUMERSEOER ALL PREYIOUBLY AMPROVEDR VERIIOE OF TNIE FGRM.

wO5 ey, 148 UAR form 2

oa o0 d ery6-66HBGEETIRT (L B bt oLk HLT Dd-3uT0 o3 £LeTY 29 A 1

ov
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m ADDENDUM NO._* @
o TO B s
REAL ESTATE PURCHASE CONTRACT '

THIS 18 AN [ x] ADDENDUM [ ] COUNTMMOFPFER to that REAL !§IATE PURCHASE CONTRACT (ths "REPC") with
an Offer Raference Date 0{7-21.02 including all prior addenda and countgroffers, between

as Buyer, and __ Pasnar as Sellor,
reo%mg the Property located at _ 350 Dear Valley Driva — . The

following terme are hereby inoorporated as part of the REPC:
Buyer to provide to Ssller a Surety Bond for the Sellers Financing: as

per Real Estate Purchase Coutract and all Seller financing addendumg

¥ Drive
d baf The closing shall be on or before
August 77 2002, 3:00 PM Mouncain Tims. All prorations ghall stay the same

August 2 2002, Buyer to pay 0ffSeller finmncing in full befors starting

any construction Qn property.

To the extent the terms of this ADDENDUM modity or confliet with any provisions of the REPC, Including all prior addenda
and counteroffers, these terms shall control. All other terme of the REPC, Inaluding all pror addenda and counteroffers, not
modified by this ADDENDUM shall remaln the same. [ ] Seller h@ Buyer shall have until [ JAM[ 1PM

Mountain Time to accept the terms of this ADDENDUM In acoordance with the
pravislons of .%nﬂnl the AFPN Zl’ry’a 8o accapled, the offer as set forth In this ADDENDUM thall lapco.
[ ] Buyer b Seller Signature Date Time [ ] Buyer{ ] Seller Signature Date Time

ACCEPTANCE/COUNTEROFFEFR/REJECTION

1 Beller 1< Puyer hereby accepts the terme of this ADDENDUM.

: [ 18eller[ ] Buyer presents as a counterofier the terms of anached ADDENDUM NO.____.
S 9/2./01__ It 20 f -
(Date) (Time) (Slgnature) (Dite)  (Time)

[ J REJECTION: [ ]S&ellor[ ]Buyer rajecta the foregoing ADDENDUM.

(Slgnature) (Dats) (Time) (Signature) (Date)  (TIme)

THIG FORM APPROVED BY THE UTAH REAL ESTATE COMMISSION AND THE OFFICE OF THE UTAH ATTORNEY QBNERAL,
EFFECTIVE AUQUST 17,1996. IT REPLACES AND EUPERSEDES ALL PREVIOUGLY APFROVED VERSIONS OF THIS FORM.

@/96 Rev. 87658 AR P -
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Page _1 of _1

ADDENDUMNO.5
TO
REAL ESTATE PURCHASE CONTRACT

THIS IS AN [X] ADDENDUM [ ] COUNTEROFFER to that REAL ESTATE PURCHASE CONTRACT (the "REPC") with an Offer

Rolerence Date of July 23, 2002 . including all prior addenda and counteroffers, betweon Strachan &
Associates LLC as Buyer, and Michael Posner as Seller, regarding the
Property located at 350 Deer Vallay Dr. . The following terms are

hereby incorporated as part of the REPC:
Buyer shall have an extention to close on or before August 8, 2002 5:00 PM Mountain time.

To the extont the terms of this ADDENDUM modify or conflict with any provisions of the REPC, Including all prior addenda and
counteroffers, these terms shall control. All other terms of the REPC, Including all prior addenda and oounteraffers, not modified by this
ADDENDUM shall remain the same. [X ] Seller [ ] Buyer shall have until _5:00 [ JAM [X] PM Mountaln Timc on

(Date), to accept the terms of this ADDENDUM in accordance with the provisians of Seoction 23 of the REPC.

Unless im&xed, the offer as set forth in this ADDENDUM shall lapse.
A// L-1-02 Y130 pun

&X{Bu or NJSeller Signature ~ (Date) (Time) ' " [ ]Buyer [ ] Seller Signature (Date) (Time)
ACCEPTANCE/COUNTEROFFER/REJECTION

CHECK ONE:

[y ACCEPTANCE: [ ] Seller[ ] Buyer hereby accepts the terms of this ADDENDUM.

[,1 COUNTW : Seller[ ] Buyeiysents as a counteroffer the terms of attached ADDENDUMNO. ___ .
P S /g 0 L
} (Signatu) ¥ T VT (Date) (Time) (Signature) (Date) (Time)

[ 1 REJECTION: [ ] Seller [ ] Buyer rejects the foregoling ADDENDUM.

(Signature) (Dale) (Time) (Signature) (Dale) (Time)

THIS FORM APPROYED BY THE UTAH REAL ESTATE COMMISSION AND THE OFFICE OF THE UTAH ATTORNEY GENERAL,
EFFECTIVE AUGUST 17, 1998. T REPLACES AND SUPERSEDES ALL PREVIOUSLY APPROVED VERSIONS OF THIS FORM.
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FROM : COTTONWOOD SKI LODGIMG PHONE NO. : Aug. 13 2002 B1:84PH P1

APW\ - Kandis C\Ad&{bp@m

ADDENDUMNO.6
TO
REAL ESTATE PURCHASE CONTRACT

THIS IS AN [ X] ADDENDUM [ ] COUNTEROFFER lo that REAL ESTATE PURCHASE CONTRACT (the “"REPC") with an Offer

Poge 1 of _1

Reference Dale of July 23, 2002 , including all prior addenda and counteroffers, batween Strachan &
Associates LLC as Buyer, and Michael Posner as Seller, regarding the
Property located at 350 Deer Valley Dr. . The following terms are

hereby incorporated as part of the REPC: .
Buyer shall have an extention to close on or before August 14, 2002 5:00 PM Mountain time.

To the extent the terms aof this ADDENDUM modify or conflict with any provisions of the REPC, Including all prior addanda and
counteroffers, these terms shall control. All other terms of the REPC, including all prior addenda and counteroffers, not modified by this
ADDENDUM shall remain the same. [X ] Seller{ ] Buyer shall have until 5:00 [ 1AM [X] PM Mountain Time on

(Date), to accept the terms of this ADDENDUM in accordance with the provisions of Section 23 of the REPC.
Unless so accepted, the aoffer as set forth in this ADDENDUM shalf lapse.

- 8 -13 -0 1100 .
%B‘Gﬁr [ ]Seller Signature (Date) (Time) ' [ JBuyer [ ]Seller Signature (Date) (Time)
ACCEPTANCE/COUNTEROFFER/REJECTION

CHECK ONE:

ACCEPTANCE: [ ]Seller [ ] Buyer hereby accepts the terms of thls ADDENDUM.
[ %LWWER: [ 18eller { ] Buyer presents as a counteroffer the terms of attached ADDENDUM NO.

6/ ,2 /02

(Signature) (Date) (Time) (Signature) (Date) (Time)

[ 1 REJECTION: [ ]saller[ ] Buyer refects the foregoing ADDENDUM.

(Signature) (Date)  (Time) (Signature) (Oate) (Time)

THIS FORM APPROVED BY THE UTAH REAL ESTATE COMMISSION AND THE OFFICE OF THE UTAH ATTOANEY GENERAL,
EFFECTIVE AUGUST 17, 1988, IT REPLACES AND SUPERSEDES ALL PREVIOUSLY APPROVED VERSIONS OF THIS FORM.
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APW\ Rendis C\/\nﬁb,o%\

ADDENDUM NO.&_ 7.
TO
REAL ESTATE PURCHASE CONTRACT

Pepe 1 of _1

THIS 1S AN [X] ADDENDUM [ ] COUNTEROFFER to that REAL ESTATE PURCHASE CONTRACT (the "REPC") with an Offer

Reference Date of July 23, 2002 . including all prior addenda and counteraffers, between Slrachan &
Associates LI.C as Buyer, and Michael Posner ns Seller, 1egarding the
Property located at 350 Deer Valley Dr. . Tha following terms are
hereby Incorporated as part of the REPC: ‘e

Buyer shall have an extention to close on or before August/Z4 2002 5:00 PM Mountain time.

Aty

—— N —— 0 ot 0t s e

To the extent the terms of this ADDENDUM modify or conflict with any provisions of the REPC, Including all prior addenda and
counteroffers, theso terms shall control. All other terms of the REPC, including all prior addenda and courterolfers, not madifivd by this
ADDENDUM shall remain the same. [X ] Seller [ ] Buyer shall have unlil_5:00 [ ] AM [X] PM Mountain Timcon______
(Date), to accept the terms of this ADDENDUM in accordance with the provislons of Sestion 24 of the RERG.-
Unless so accepted, the offer as set forth in this ADDENDUM shall lapse.

__— 8-13-02  Jiwo,, «?’?692 _ 5//5/02.

%B‘u’yer[ ] Seller Slgnature (Date) (Time) i p(Buysr\[“ﬁeller Signatutg—— (Date)  (Tinte)

ACCEPTANCE/COUNTEROFFER/REJECTION
CHECK ONE:
[ 1 ACCEPTANCE: [ ] Seller [ ] Buyer hereby accepts tha terms of this ADDENDUM.

[ ] COUNTEROFFER: [ ] Soller [ ]Buyer presents as a countoroffer the terms of atlached ADDENDUM NQ.

e et e e

(Signature) (Date) (Tima) (Signature) (Dalo)  (Time)
[ ] REJECTION: [ ]Saller [ ] Buyer refects the foregoing ADDENDUM.,

(Slgnature) (Date) (Time) (Signature) (Dale) (Tima)

THIS FORM APPAOVED BY THE UTAH REAL ESTATE COMMISSION AND THE OFFICE OF THE UTAH ATTORNEY GENERAL ,
EFFECTIVE AUGUST 17, 1868. (T REPLACES AND SUPERBEDES ALL PREVIOUSLY APPROVED VERSIONS OF THIS SORM.
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age _1 of 1

ADDENDUM NO. 8
TO
REAL ESTATE PURCHASE CONTRACT

THIS IS AN [X] ADDENDUM [ ] COUNTEROFFER (o that REAL ESTATE PURCHASE CONTRACT (the "REPC) with an Offer

Reference Date of July 23, 2002 . including all prior addenda and counterolfers, between Slrachan &
Associates LLC as Buyer, and Michael Posner as Seller, regarding the
Property located at 350 Deer Valley Dr, . The following terms are

hereby incorporated as part of the REPC:
1. Buyer will increase Surety Bond to cover new amount Seller will carry,

2. Rate is increased to 10%.

3. Buyer will give Seller a check in the amount of $1,100.00. to cover costs of testing fees for land
being purchased.

4. All other items on contract to remain the same.

To the extent the terms of this ADDENDUM modify or conflict with any provisions of the REPC, including all prior addenda and
counteroffers, these terms shall control, All other terms of the REPC, including all prior addenda and counteraflers, not madified by this
ADDENDUM shall remain the same. [X ] Sellar [ ] Buyer shall have until _5:00Q [ TAM[X] PM Mountain Time on

(Dato), to accept the terms of this ADDENDUM in accordance with the provisions of Section 23 of the REPC.
Unless so accepted, the offer as set forth in this ADDENDUM shall lapse.

N, 52202 aip
Uemarred

ler Signature (Date) (Time) ! [ 1Buyer [ ] Seller Signature (Dale) (Time)

ACCEPTANCE/COUNTEROFFER/REJECTION
CHECK ONE:
ACCEPTANCE: [ ]Saller[ ] Buyer hereby accepts the terms of this ADDENDUM,

[1] COUNT%FFER: [ 1Seller] ]B%resents s a counteroffer the terms of attached ADDENDUM NO. .

T .

(Sfnature) Bate) (Tifne) (Signature) (Dale)  (Time)
[ ] REJECTION: [ ] Seller[ ] Buyer rejects the foregoing ADDENDUM,

(Signature) (Date) (Time) (Signature) (Date) (Time)

THIS FORM APPROVED BY THE UTAH REAL ESTATE COMMISSION AND THE OFFICE OF THE UTAH ATTORNEY GENERAL,
EFFECTIVE AUGUST 17, 1998. IT REPLACES AND SUPERSEDES ALL PREVIOUSLY APPROVED VERSIONS OF THIS FORM.
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ADDENDUM NO .3
TO
REAL ESTATE PURCHASE CONTRACT

THIS 18 AN [ X) ADD!NOUMO[ ] COQUNTEROEFPR Ll FIFAL LS LALL JAMACHAM CopnomAl? o ser 206 1 vty air ORer
Pafecanca Quis of JUTY 2 23,4002 neinding Wi prine sekieran and \mnkn-)‘ln-: t.w!a«m Slraciverd

W&F g 4 B0 A1 KBCTAOL POSNGT ., o oo L Y b g (e
oated Al » el ‘[3““.21. et e mbam o o et eeeke bt ¢ et oAb g N oty lnera iy
nmwy GO MO ne ol e HEDC o

1. Buyer s ahall have until Thursday, | August : 20t at 6:0000 10 close.

W e

roamen e

L e T e N P P L T

2, Hellar Garry ack ty b irs the mount of S280°7500,00 securod ¥) 366000 patlics:

sy vy oo W8 et e ¢ e e e 40+ o gcms sm T v . . ]

...... . - et
% Suruty bong will be tﬁ"lod m the amgut Above before dose. e
ot b a Eat fos Smaaceerertn 1 e o < 8 St a2 o8 ST kb 2 e S0 e, e et e e s e e
4 ..All omm Hems un uu*trau nd previuug add«wlums o remam the sumo ) e
4 ear cmeme mma s e, v el -t 0. we o 1 e w e edi. Gome opog = & my L ar W dmreraadt e M. R IR h LI g - ol
ettt e %t heme e e em e A et ems et o oo e e o e ene . .
e A s mat pipamee s et tee e sdean st e ¢ vt ma e Awmms smena 1 s 1 e re e e mim———
e ot e e e s oo 2 e arp et o et i e e et m——
Wk s e o ee s i, Bl d e r e P e Y R T TRE YT S 1P wa N A o - ol oo st cbe
0 = eeem wemmos s o s sme’,m0ee et cateme e amanere hled Ve es melur Aee prerewnSehowt e heb o o b0 V. A, = PRI e tn sm
e e e

B N VI T I PP S

Woe the snoed the cems o this AUDENDUM madily o conliict with any provisiows ol iy 189G irgasing il pricr wddeda mw
" cturisroNers, thows te.me shiil cost:n'. Al othes tezmis of live REPC. tneinaing all ¢l addencts Az eanimeHon . net modifier by this
ADDENDUM &ialt remoir. the sase [X ] edime [ ) Buyer shali hove unti_§:00 LT AMEX] PWEMowaic. Tiow on o e
vty renbmemraom e vt KIS 10 MDCHRL A 2 ttienz of T ALDENDUM ) aceardunct. \v-u WtV dan o wgatios el the MELR
LI i Ahva Al haeailos ¢ sy badicis (haiss ADDUNEX M atcail e

o
-~ -’ .

LA N . o .
G o N o )_ . ‘)
X Plwad] | Solle Sp-ata o REOEREDS AR ]. ' g ¢ n G imr Tirtwe

ACCEPTANCE/COUNTEROEFERINEJECTION

T #CX O .
WrcmANCF [ \Qaiter 4 Quym e v peaeds 1R s o ke ANEHERI A

EAORFER: | 1 Shaliert ) Bryae ¢ fmsenm ot s aounteealfar Ine by o 0 gobyins ADLEEA R vty

~. . eree . [T B I Y

b o 1 Tiewd - (Siepteutrzw ANV S TR

L1 REJECTION: § 1 Suliury | Payer 1 jacts the (e ADDEMOUN:

PP L A lGIPted SO0 L o o B .o . v o

T R R T Gt Rt iy

THIS FORM APOROVED BY THE UY /K REAL EETATE COMMISION AND THE OFAICE OF THE UTAM ATTCHNEY QERERAI
EFRECTWE AT 17, a0 [T REPLACES AND SUPERSEDEY ALL AREVIOUSLY ADPROYED VI RGIONS (3 T:hG rotM,

BJR 27 '@2 12:04 ' 2009756 PAGE . 82



88/36/20@2 @3:@3 561935 "9 MICHAEL POSNER  PAGE o1

ee/30/2002 97:13 435643549 CwP PaGE @1

P ———— =
mtr S aMGrY O nr em——

FROM Stephnis Gyllenskog 2789756 §1-63-94 DOIHTO | 175495498 R
ioh ' R
[P0 Tk TR B . »

L

LT S I
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FINANCIAL GUARANTEE

THIS GUARANTEE is made and entered Into, by and between AMERICAN NATURAL RESOURCES
CORPORATION, hereinafier cafled GUARANTOR; and STRACHAN & ASSOCITES, LLC, hereinafter
called BORROWER, for the benefit of MICHAEL C. POSNER, hereinafter called LENDER.

WITNESSETH

WHEREAS, LENDER expects to loan to BORROWER certain assets, namely $260, 000 (two hundred
and sixty thousand dollars), balance of purchase price of a certain property located at 350 Deer Valley
Drive, Park City, Utah., in terms of an agreement entered into between Borrower and Lender, dated
August 2™, 2002, hereinafter referred to as the loan, and

WHEREAS, BORROWER desires GUARANTOR to act as GUARANTOR, at BORROWER'S request, to
LENDER, for the amount on the Loan described below; and

WHEREAS, GUARANTOR is willing to act as GUARANTOR subject 1o the provisions hereof;

NOW THEREFORE, FOR VALUE RECEIVED, including the promises and mutual covenants herein set
forth, BORROWER, LENDER and GUARANTOR do hereby mutually agree as follows:

TERMS AND CONDITIONS
1. DEFINITIONS

For the purposes of this Guarantee, the tems and phrases listed below shall have only the
meaning shown when used herein;

(a) The"GUARANTOR" means the GUARANTOR whose name appears on the face of
the Guarantee.

(b) The "LENDER" means the LENDER to whom the GUARANTOR is obligated and
whose name appears in this Guarantee, and who makes a loan of securities fo the
BORROWER and whose interest in the Loan Instrument Is an equitable interest under a
cantract or promissory note.

(c) The "BORROWER" means the one stated as BORROWER on the Loan instrument,
whether single or multiple individuals, partnership, corporation or other legal entity.

(d) The "Loan Instrument" means any written evidence of obligation, including a
promissory note, loan agreement, Asset Holder Agreement, or other debt instrument,
obtained from the BORROWER by the LENDER which bears & genuine sigriature of the
BORROWER and all ather parties to the instrument, is complete on its face, and is valid
and enforceable against the BORROWER.

(e) A "Loss" means the aggregate amount of an unpaid principal and lease fees not to
exceed $260,000 (two hundred and sixty thousand dollars)on the loan instrument plus
interest payments, evidencing an Eligible Loan which is in default notwithstanding
anything to the contrary herein, loss shall exclude penalties of any nature and expenses
of collection, and shall be reduced by any payments made by the GUARANTOR. The
aggregate of all losses under the Guarantee shall In no event exceed the Limit of
Liability stated in the Guarantee.




(f) A "Loan" means an advance of funds or securities evidenced by a loan instrument,
the proceeds of which have been or are to be used solely for the project as declared to
the LENDER and the GUARANTOR as set forth above,

(g) The "Eligible Loan" means the tota) amount due inclusive of finance charges, if any.
The loan shall be evidenced by a written instrument which bears a genuine signature of
the BORROWER as well as all other parties. The Loan shall comply with all Federal,
State, Province, and local rules, statutes and ordinances.

(h) An "Extension" means the permission granted to the LENDER to allow a payment to
be deferred. These deferred payments must be paid before a loan is satisfied.

() The "Limit of Liability" means: the principal amount of two hundred and twenty five’
thousand dollars ($260,000 ), plus interest payments, the aggregate armount as stated
shall be the GUARANTOR's maximum liability under this Guarantee.

() The "Application" means any statement and/or presentation, either orally or in writing,
made by the BORROWER, LENDER or their agents, servants or employees, in order to
induce the GUARANTOR to issue this Guarantee.

(k) The "Payment" means a deposit by the BORROWER with the LENDER of funds or
the retum of securities which represents the full or partial payment on the Loan
Instrument evidencing an eligible loan,

() The "Date of Default" means the earfiest date upon which an instaliment payment was
due which was not paid by the BORROWER according to the terms of the Loan
Instrument.

(m) The “Guarantee Period" means from August 28, 2002 to August 28, 2003, and
renewable annually thereafter for a period not to exceed ten years. in no event shall this
Guarantee be called or loss claimed earlier than September 28, 2002.

CONDITIONS PRECEDENT TO RECOVERY

Each of the following is a condition precedent to the obligation of the GUARANTOR to
indemnify against a loss hereunder, and each condition must oceur prior {0 any liability or
obligation of the GUARANTOR to cover such loss.

(@) Prior to making a loan of the securities, the LENDER shall obtain financial
information and representations from the BORROWER, The Lender will do such due
diligence as it, in its sole discretion, deems necessary, which information will be made
available to the Guarantor at the Guarantor's request. The Lender will consider such
credit factors as a prudent person but one who does not routinely enter such
transactions.

(b) If, after the loan is made the LENDER discovers any material misstatements in the
information given by the BORROWER, or misusage of the proceeds of the loan by the
BORROWER, the LENDER shall promptly report such discovery to the GUARANTOR.

(c) All payments received on account of the Loan Instrument, must be applied to the
principal and interest payment due in their order, in the absence of specific written
instructions from the GUARANTOR to do otherwise.
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(d) The LENDER shall give written notice of default within thirty (30) days after the event
and submit a claim, if the default is not rectified by the sixtieth (60th) day of defauit.

EXCLUSIONS

This Guarantee shall not indemnify the LENDER for any reasons other than for the default of the
BORROWER, including but not limited to any loss:

(a) Resulting from the successful assertion of a defense against the LENDER releasing
the BORROWER from the obligation to pay the Eligible Loan, or any judicial order,
government statute, rule or regulation which otherwise extends, modifies or releases the
BORROWER from obligation.

(b) Resulting directly or indirectly from any dishonest, fraudulent or criminal act of any
officer or employee of the LENDER its successor, assigns or predecessors in interest, or
any other person or business entity acting alone or in collusion with the BORROWER
who is a parly to the obligation covered by the GUARANTOR hereunder.

(¢) Resulting from forgery.

(d) Resulting frorn any failure to comply with Federal, State, Province and looal rules,
statutes and regulations.

CANCELLATION OF THE GUARANTEE

Cancellation by the LENDER: This Guarantee may be canceled by the LENDER by returning it to
the GUARANTOR or by mailing to the GUARANTOR 2 written notice of cancellation stating
when, thereafter such cancellation shall be effective. Such cancellation shall not alter or affect
the GUARANTOR's obligation with respect to any Claims Notice which was received by it prior to
the cancellation effective date.

NOTICE OF DEFAULT

The LENDER shall as soon as possible, and in no event later than thirty (30) days after the
event, notify the GUARANTOR in writing that payments or interest under the Loan Instrument
are in default, The LENDER shall also send a Notice of Default to the BORROWER and provide
a copy of such notice to the GUARANTOR. Monthly reports indicating the status of the Loan is in
default shall be given to the GUARANTOR thereafter until such Default is secured, an extension
approved, or transfer of equity has been effected,

SUBMISSION OF A CLAIM
In the event that the Loan Instrument is in default for thirty (30) days and the BORROWER, after
notice from the LENDER as required herein, has not made payment to rectify the default, by the
sixtieth (60th) day of default, the LENDER shall, within ien (10) days thereafter, send a notice of
claim to the GUARANTOR. Upon receipt of a Notice of Claim, the GUARANTOR shall take one
of the following actions:

(a) Pay installments due thereon;

(b) Pay the aggregate amount, less all prior payments by the BORROWER.



10.

1.

CONVEYANCE OF SECURITY OR COLLATERAL

As an express condition to the settliement of any claim hereunder, the LENDER shall tender to
the GUARANTOR an assignment of the lien, or collateral, within a reasonable period of time
after settlement is made in accordance with the rights of subrogation herein (paragraph 10).

AMOUNT OF LOSS

(a) Within sixty (60) days of a submission of claim, and subject to the provisions of
paragraphs 12 and 13, the GUARANTOR shall pay such claim by paying LENDER
directly.

(b) In any event, the GUARANTOR may elect sither to make installment payments in
accordance with the Loan Instrument which is in default (in which case the
GUARANTOR will, at the time of its first installment payment, make all payments in
default) or unless other agreements are agreed to, or replacement instrument is provided
for with the concurrence to the LENDER, or pay the LENDER the full amount of loss
calculated in accordance with paragraph, 1 (e).

(¢) In any event, there shall be no acceleration of the subject Loan Instrument or the
Eligible Loan, if either is subject to acceleration by the terms hereof.

WHERE NOTICE IS GIVEN

All notices, pleadings, claims, tenders and reports and other data required to be given by the
LENDER to the GUARANTOR shall be sent by courier service or registered mail (return receipt
requested) and directed {o the GUARANTOR in care of its Agent of Record as listed,

SUBROGATION

Upon payment of any claim under this Guarantee, the GUARANTOR shall be subrogated to the
LENDER's rights under the terms of the Loan Instrument and against the BORROWER and any
other party, business entity or organizations liable under the terms of the Defaulted LENDER's
instrument and against any reserves or holdbacks in the LENDER's possession. The LENDER
shall execute and deliver at the request of the GUARANTOR all instruments and papers and do
whatever else is necessary to transfer, assign and secure such rights, the execution by the
LENDER of a release or waiver of the right to collect the unpaid amount due on any Loan
Instrument shall equally release the GUARANTOR from any further obligation under this
Guarantee as to the Loan Instrument. In the event the Loan Instrument is paid in full, the
GUARANTOR shall be subrogated to the rights of the LENDER under the security and/or
collateral lien on said security and/or collateral to the extent of claim payments made directly by
the GUARANTOR to the LENDER pursuant to this Guarantee.

MISCELLANEOUS PROVISIONS

(a) Transfer of Interest: Transfer of the BORROWER's obligations under the |.oan
Instrument and of the BORROWER's interest in any collateral securing such Loan
Instrument shall not be permitted by the LENDER.

(b) Reports and Examinations of Records; The GUARANTOR may at any time call upon
the LENDER for such reports as it may deem necessary and may inspect any acgounts
or records of the LENDER which are applicable to the Loan Instrument. Such
examinations shall be made during the normal business hours of the LENDER.

4
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(c) Conformity of Statutes: The terms and conditions of the Guarantee, if any, that are in
conflict with the statutes or laws of the jurisdiction where the Guarantee is performed are
hereby amended to conform with the minimum requirements of the State of Utah and
Federal statutes of law.

(d) All instruments evidencing or securing or otherwise relating to the Loan must be
satisfactory to the GUARANTOR.

(¢) Failure by the BORROWER or the LENDER to satisfy any conditions as set forth
above or elsewhere within this Guarantee, shall relieve the GUARANTOR of any
obligations to perform under this instrument, but in such event, all premiums paid shall
be regarded as eamned and shall be retained by GUARANTOR.

(f) GUARANTOR shall be liable to LENDER in accordance with this Guarantee, and
LENDER shall not be required to first exhaust its remedies against BORROWER,

() Applicability: The terms and conditions of this Guarantee are to the benefit of and be
binding upon the GUARANTOR and the LENDER, their successors and assigns.

(h) Assignment of This Agreement: In order to assign the Guarantee the LENDER shall
complete a Certificate of Assignment and the GUARANTOR shall consent to assignment
in writing by a duly authorized officer of the GUARANTOR. Consent of assignment shall
not be unreasonably withheld be the GUARANTOR; however, the LENDER may not
assign the Guarantee without the prior written consent of the GUARANTOR and this
Guarantee shall be deemed null and vold if assigned or transferred without the written
consent of the GUARANTOR, whether such transfer be voluntary or involuntary.

(i) Waiver Provision: No Waiver of any condition or covenant of this Guarantee shall be
effective unless in writing and signed by the parly against whom said waiver is asserted
and no falfure to exercise and any right or remedy by either the LENDER or the
GUARANTOR shalt be considered to imply or constitute a further waiver by such part by
name or any other condition, covenant, right remedy, except as provided herein.

(i) Amendments: Notice to any agent or knowledge possessed by any agency or by any
other person shall not effect a waiver or change any part of this Guarantee or stop the
GUARANTOR or the LENDER from asserting any right under the terms of the
Guarantee. The terms of this Guarantee may be waived, amended, or changed only
after written approval of the GUARANTOR by its President, or authorized representative,
agent and/or assigns.

(k) Conflict: It is understood and agreed that in the event of a conflict between provisions
of this form and any expression of intent to cover or any other paper, the provisions of
this form shall apply.

EXPENSES, COMMISSIONS, ETC

BORROWER shall be solely and exclusively responsible for, and shall promptly pay, all fees,
costs and expenses due any agent, broker, atlorey, forwarders, finders, or any other party
entitled to receive funds or which may be payable as a result of BORROWER entering into this
Guarantee Agreement.



13. CONSIDERATION TO GUARANTOR

BORROWER shall pay to GUARANTOR the sum of three thousand nine hundred dollars
($3,900) upon the execution of this FINANCIAL GUARANTEE BOND and shali be fully earned
and shall be non refundable for any reason including cancellation. Further, as a condition to
GUARANTOR's continuing obligation hereunder, BORROWER shall pay to GUARANTOR an
additional one and one half percent (1% %) each year for a period not to exceed a total of ten
(10) years of the unpaid principal balance, or only so long as this Guarantee is required by the
LENDER on or before the fifteenth day prior to the anniversary of the effective date of this
Guarantee. This Guarantee is null and void ab inilio in the event of non payment of any amount
due, when due.

14, BORROWER'S WARRANTY AS TO AUTHORIZATION TO ACT

If BORROWER is a corporation, trust or partnership, association or other legal entity, the
individual or individuals signing the Guarantee Agreement on BORROWER's behalf hereby
expressly warrant: (a) that each such person has the full and complete authority, pursuant to
appropriate resolution, or other direction in writing of BORROWER's Board of Directors,
Trustees, General Manager or Managing Board of Directors who have been fully informed,
conceming this transaction, understand and have approved the provisions of this Guarantee; and
(b) that BORROWER is both in fact and in law, effectively bounded by the provisions of this
Guarantee.

All notices required to be given herein and all correspondence must be sent certified mail, retum receipt
requested or by Federal Express to:

LENDER: Michael C. Posner, c/o The Manager, Caldwell Banker Residential Brokerage, 1750 Park
Avenue, Park City, Utah, 840680

BORROWER: Christopher Strachan: ¢/o Stephanie Gyllenskog, Allpro, 144 West 100 South, Brigham
City, Utah, 84302

GUARANTOR: Robert V. Murton, President, American Natural Resources Corporation, 10151 Thyme
Circle, South Jordan, Utah. 84095.

IN WITNESS WHEREOF, THE GUARANTOR has duly executed this Guarantee and endorsement

attached and has caused these presents to be signed by its duly authorized officer on this 3rd day of
August 2002,

(Signed) it A \

Presiéer}(/ / \
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BANKCGRO:

PREMIER REALTY LISTING AGREEMENT & AGENCY DISCLOSURE
THLS 8 A LEGALLY BINDING DOCUMENT . READ CAREFULLY BEFORE SIGNING.

THIS LIS TING AGREEMUENT is emered iggo by and between COLDWELL BANKER PREMIER REALTY (the ' Company™) and
o PNV il [ RS I e (Il Sl ‘
- pay 2 o
1. TERM OF LISTING. The Selles hereby grants o the Companm _*[) . (i LI A e |

(the "Lsting Agent”) as the authorized agent for the Company, for the period of ____ (L ),monika
starting on the date of ¢accution of this Listing Agreement, and ending st 500 P.M. on the ;S day of

@p _. (e UiListing Peniod™), ive Right 3 _;‘Lease. or Exchange ceriain real property owned by the Seller.
' escribe as: RSy | i Y &3 y _(the

“Properiy"™). at the price and temms stated ofthe antached board/association property dats information form, or ut such other price and
terms to whizh the Scller may agree in writing. The Listing Agent agrees 10 use reasonable efforts to find » buysr or tenzot for the
Preperty.

2. BROKERAGE FEE. If, during the Listing Petiod, the Company, the Listing Agent, the Seller, another real estato agent,
or anyone else logates 2 party who is ready, willing and able to buy, lease, or exchange (collectively referred to a5 "acquire”) the
Praperty. or any part thereof, at the listing prics 2nd terms statcd_gp the sttached hoard/association property data information form. or
#ny other price or terms to which the Seller may egree in pafuriyythe Scller agrees 10 pay to the Company u brokersge fec io the

@"amoumnr; 110%, 1 19%, | 18%, % ofevehnoquisit ! ks
: The brokerage fee and administrd Empliance fee, unless otherwise agreed in writing by the Seller and
6 the Company, shall be due and payable on the date of closing of the acquisition of the Property. If a scady, williag, and abic buyer is
located as provided In this section abave, aad the Scller refuses 10 gontract op to close, the Sellar shall be obligated 1o immediately pay
1o the Company the brokerage fee listed above. 5 0 '/, W 10 s néns

3. EXTENSION PERIOD. If within Gne bundred twenty {120) days afler the ronnination or cxpiration of this Listing
Agreement, the Property is azquired by apy party to whomn the Properry was offered or shown by the Company. the Listing Agent, the
Seiler, of another real estate agent during the Listing Period, the Seller agrees to pay to the Company the brokerage foe stated in
Scetion 2 unless the Selier is obligated (0 pay a brokerage fee on such acquisition to another brokerage pursuant (o another valid
listing agreement entcred into afier the expiration or termication date of this Listing Agresment

3. SELLER WARRANTIES/DISCLOSURES. The Selier warrgnis ¢ the Company that the individual(s) or entity histed
sbove az “Selier” represents sll of the record owners of the Property. The Seller farther warrants that it has marketable titlc and an
cstablished right o sell, lease, o1 exchange the Property. The Seller agrees to execute the necessary documents of conveyance and to
furnish the buyer at closing good and markctable title with a policy of title insurance in the amount of the purchase price, The Scliler
3gr=cs to fully inform the Listing Agent regarding the Sellor's knowledge of the condition of the Propesty, Upon signing of this Listing
-Agreement, the Seller agrees to pexsonally complete and sign a Sofler’s Property Condition Disclosure form, The Scller agrees ©
indemnifly 2nd hold harmlcss the Listing Agent and the Company against any ching which may atise from: (i) the Sedler's providing
incorrect or inaccurate informetion regarding the Property; (i) the Seller's failurz 1o provide material information regarding the
Property, in¢luding, but not limited w, the condition of )l appliances, heating, plumbiag, and elecirical fixmres snd equipment, sewer,
moisture problems in the roo: or foundation, the size of the Property, and the Jocution of properly lines; or (iil) any injurics resulting
from any unsafe conditions within the Property.

: 5. AGENCY RELATIONSHIFS. The following it a very important explasation abou! agency relationships between the
buyez, tae seller, the Company, snd the real estatc agents affiltated with the Company.

.1 Principal or Rranch Broker. All resl estate agenrs must affiliate with a real esiate broxer. The broker is calied
a Prinespal Broker or Branch Broker (if the brokerage has a branch office). The broket 15 respansibie for operation of the trokerage
and for the professional conduc: of all agents affllinted with the broker.

5.2 Representing Buyers and/or Sellers. Through the broker, an sgent may represent a seller, a buyer, or, with prioy
written consent, both buyer and seller in the same tansaction. When representing 2 selier, the agent is a “Seller's Agent"; when
tepresenting 4 buyer, the agent is u “Buyer’s Ageni”; and when reprasenting both buyer and selicr in the same transaction, the agent
is 8 "founited Agent".

$.3 Requiremert of Written Agreement, To ropresent & buyer, a seller, or both, o writien agreensent is required by
stare v, Excent as provided below, the Principal or Branch Broker also represents whoreves the ageat represents; and regardless
of witom ke agent reprosents, the agent owes a duly of hanesty and fait dealing 10 ali parties,

34 Sclor's Agent. A Sellet’s Agent asaists (e selies in locating 3 buyer end in nzgonating 4 gansaction suitable to
that seller’s spocific needs, A Sclle’s Agent has fiductary dutier to the sellee which include foyalty, full disciysure. confidentiality,
diiigence. chedignce, reasanable care. and holding safe montes crrrusted 1o the Ggont.

3.5 Buyers Agent A Buyer's Agens dsists the buyer in locating sud pegotiating the asquisizion of a property
iu:'f‘ah%'- fe =t buyer's specific necds. A Buyer's Age same fiduciacy Guties 10 the buyer that er's Agent has (o the
B4 )ige

Hhiy

Page Lot { “‘ | Seller's Initials Dute __M__ﬂ&@

WHITE: Broker CANARY: Agent  PINK Solier
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5.0 Limited Agent. A Linsited Agentaepresents hoc the bugaer andd sellar in ine same trensacion and waints btk

atties i uegatating A wutuatly acceptable transaction. A intited Ageat oy fduciars dunicy o bera pactivs; bul ke autizs ae

“limited " hecause the agent canmot give both buyer aid seller undivided loyalty. full confidennality and 16l disciosuie. For tha
Teasor, & Limited Agent st :emain acutra! wlisn negotisting & teansaction batwess buyer and sceller.

57 Right to Designato an Agent When chousing u brokziage. he seller o buyei may designiee Which agent o
agents i that brokerage wili 1epresent them &g Thar respuctive Seller’s Ageal or Buye's Agset By aigning this Agicement. the
Scllor designates the followiny agent(s) to represem the Seller (check upplicable box):

r's ).(J SELLER’S AGENT AND THE PRINCIPAL/BRANCH BROKER; or
iplx r { JALL AGENTS IN THE COMPANY AND THE PRINCIPAL/BRANCH BROKER

4.8 To-Housc Salc. 17 the Company is representing both the buyer and seller in the same transaction (through cue ot
more apents) it is referred 10 as an “/n-Howsz Sale”. Most in-House Sales involve Mmited agency and there 1s the potential for
conflier. For example, sgents effiliated with the Company oiten discuss with cach othet the needs of their sespective kuyer or seller
clients, Such discussions may insdvertsndy compromise confidentlal information provided to those agenis by their ruspective
cheuts. For that resson, the Company has policics designed 15 protect the confidentiality of discussions betwaen agents and aceess (o
conficential client and tansacuor files,

5.9 Disclosure Obligation. The buyer and seller must be (nformed in writing if the proposed transaction is an In-
House Sele.  Although it is the business practice of the Company to participate in ln-House Sales, neither the buper nor the seller iy
required 1o de yo. Dyc to the potential for conflict, if the buyer and seller agtee to an lo-Houss Sale they will each be atked to0 sizn a
Limited Agency Consent Agreement befora starting negotintions.

5.10 Out of town or Unavailable. The Seller authorizes the Sellers Agent or the PrincipalBranch Broker to
appownt another agent in tae Company 1o wmporarily represent the Seller, if recessary, in the event the Saller's Agent or the
Principal/Branch Broker will be unavailable t> assist the Seller.

6. PROFESSIONAL ADVICE. The Company and the Listing Agent are twained in the marketing of real esiate. Neither the
Company nor sny agents affilintcd with the Company are traincd 10 provide the Selisr or any prospectivz buyer with legal o1 tax
advice, or with technicai ndvice regarding the physical oondition of the Proporty. If the Scllar desires advice regarding: (i) legal o7 tax
matters; (ii) the physical condition of the Property; (iii) this Listing Agieement; o1 (iv) any transaction arising out of this Listing
Agreement; the Listing Agent and the Company STRONGLY RECOMMEND THAT THE SELLER OBTAIN SUCH INDEPENDENT
PROFESSIONAL ADVICE.

7, DISPUTE RESQLUTION, The parties agrec that any dispute or claim selating to this Listing Agreement shall first be
submitted to mediation i accordance with the Utsh Rexl Estaie Buyer/Scller Mediation Rules of the American Asbiwation
Association. Each pacty agrees to bear its own costs of mediation. Any agreetnent. signed by the partics pursuant to the sneciation shall
be binding. If mediation faile, the procedures applicable and remedies available under this Listing Agrecment shall apply.

. B. ATTORNEY KEES. Except as provided in scction 7, in case of the employment of an attomey in any maiter arising out
of this Listing Agrecment (including a sale of the Property) the prevailing party shall be entitled to seceive from the otber party all
costs and reasonable attorey fees, whether the matter iv xesolved through court action or otherwise. If, through no fault of the
Campany, any litigstion acises out of the Seller's emplovment of the Company under this Listing Agreement, the Seller agrees to
indemnify the Company from all costs and atwtney fees incurted by the Company in pursuing and’or defending such action.

9. INFORMAT{ON RELEASE. The Company is suthorized 10 vblein financisl information from aay mortgagee or other
party holding a liea or interest on the Property-.

10. MULTIPLE LISTING SERVICE & INTERNET. The Company is sutharized and instructed to oifer this Property
through the Multiple Listing Service of the _ . Board-Association of
REALTORS. The Selier alsa authorices the Property to be edvertised via the Interet by the Company, and by vrher brokerages and
wet sites authorized by the Company, The Company is further authorized to disciosc after closing the final sales price of the
Property.

11. KEYBOX. The Compaay | ]IS ( |18 NOT authonized and instructed to have a keybox inscalled on the Property. The
Company | |18 ) IS NOT authorized to have 2 kay to the Propecty. The Compaay | IS { 115 NOT authotized 10 kold "Open
Houses” at the Property. The Seller acknowlsdges thet the Company hes discussed with the Sellar the ssfeguarding of personal
property and valuables Jocated withun the Property. The Seiler further acknowledges that the Company {5 net an insurer against the
loss of or damiage 10 parsonal property; and the Sciler accepts full respousibility for any loss or dumage that mighi result from the use
of the key ot the keybox from any source whatsoever and agrees to hold the Company and the Listing Agent harmless from any and
al! liability as a result of having the key 1o the Praperty, and huving the keybox installed on the Property. If & tenant occupies the
Property on other then a “nightly rental basis”, the tenent agrees to the wnstalletion of a keybox und joins in the waiver and release of
the Lisung Agear and the Company as provided above.

(Teng natwig) _{Date)
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12 SIGNAGE, Iic ompany  authonzed fo piace an appropriate sign or the Propert;.
13, ATUACHAMENT The pravisions of the attached board/gssociation property data irormation form ate wgorporat
& - laenee fn oreer to complele the pioperty data informaton: form the Listng Agent will provide the Seller with s
Sstina v ol the wguare footage of the Pruperty As an estumate the squire 190lage figure shall .0t he relied upon by the Setlar .
buvet i hes decisivn to purchase/zell the Property,

13. EARNEST MONEY DEPOSITS As puct of an offer to pucchase the Property, 2 potentual buycr wilf tymzal y dem
TLatr 4l Money Deposit @ the brokerage that assists the buyer in preparing that offer The Compuny 13 hereoy authonzed and dy
14 2 2eps on benaif of the Seiler, ard 10 hold in sts trust account. auy Eamest Money Deposit deliv ered 10 The Compary by @ pot
buyer  Regardiess of whether the Cempany ot another brokerage holds the Enmest Money Deposic .f the buyer defaults 2
“ifons all o~ any portien of te Earnest Money Deposit, The Tompany shall, ugon such default or furfeituve, be entitied 0 <a
1131 of The detaulied or forferted sum up 1o the tore] brokerage fee roferenced mn Section 2 sbove The balence. tf any, sh
d stnoaied iq the Sclle

15. PRELIMINARY TITLE REPORT. In arder to, (1) 1d2nufy potentiai title concems. and (1) avold passibie del.
markenag the Property, the Company recommends tha: the Sellet, upon sigaing this Lasting Agreement, authoree the Compe
mder a Preliminary Title Repott (“PR") un the Property The Seller. [ | AUTHORIZES the Cornpany 10 immediately ovder
through a title :nsurance provider,] ] DOES NOT AUTHORIZE the Company to tmmediately order a PR and [ | ENCLOS
CHECK for the cost of the same | | AUTHORIZES THE PR FEE to be ctedited woward the title insurance costs charg
closing (a bull for the PR will be tssued if the order is cancelied),

16. EQUAL HOUSING OPPORTUNITY. The Property will be presented tn compliance with Federal, State and loca
dis.e.munation laws .

17. ASSIGNMENT The Compeny end Seller agree that this Listing Agreement 15 not a personal gervice contract, an
be treely 2ssigned and transferred by the Company to its successors and assigns.

15. FACSIMILE (FAX) DOCUMENT. Facuimile transmussion of 8 signed copy of this Listing Agreemsnt
yewansmussion of any signed facsimiie tunsmission, shall be the same at dehivery of an ongwal {f this transacuon myvolves m.
Sellers facsimule transmissions may be executed in counterparts

19. ENTIRE AGREEMENT This Listing Agreemear may not be changed modified or altered, except by prior »
consent of the parnies hereto

THE UNDERSIGNED SELLER docs hereby agree to the terms of this L isting Agreement

K R —— fske

r's Sighature Address/Phone
Seller’s Signature - Address/Phone - Date
Seller s Signgrure Address’Phone Date

THIS LISTING AGREEMENT shall become effective only upon acceptance by Coldwall Banksr Premier Realty as evidepcec
signatures below

ACCEPTED by Coldwell Banke~ Premter Raalty

b Wonaicaldu shigpande  ®v s Wl 4 for
Datc Minzging Broker Date '

Pape 3 of 3 Seller's Imtials Date

1€299)
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