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IN THE SUPREME COURT

STATE OF UTAH

JOSEPH CHAPMAN, and
MYRNA CHAPMAN,

Plaintiffs and Respondents,
vs. case No 21000

DENNIS B. CHAPMAN, and
MANCY S. CHAPMAN,

)
)
)
)
)
)
)
)
)
)
pefendants and Appellants. )
)
)

RESPONDENTS' REPLY TO APPELLANTS'

PETITION FOR REHEARING

JAY FITT, Esq.
1327 South 800 East, Suite 100
Orem, Utah 84058

Attorney for Respondents
GEORGE H. MORTIMER, Esq.
3687 North Littlerock prive

Provo, Utah 84604

Attorney for Appellants
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T SUPREWL COURT

STATE OF UTAH

OSEPH ClLAPMAL, ana
MYRNA CHAPRALT,

Plaintiffs and Pesponcants,
ER

CERNIS . CHAPMAN, anc

VARV @ SECA VR A
HANCY S, CHAPRKAILN,

befencants ana appellants.
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RLSPCHDANTS' REPLY TO APPELLANTS
PETITION FOR REHEARING
---0cCoo---

STATEMENT OF ISSULS

Tne issue presented on original appreal was whether the
plaintififs' uotion fer  summary juccment was appropriately

The issuve i1invelvea in the wotion for rehearing is the
reguest of tne arvellants' to nave this Court consicer answers to
interrcaateories ana to recguests for admissicons that were not
filed with the trial courct,

STATEMLNT OF FACTS

-

The facts cf the case are as statec 1n the appellants' brief
except as tollows:
1. The statements contained 1in paragraphs 1 ana 2: The
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compiaint wes filed by wall, end trne plairntifis' counsel was not

made aware of the nuwner assianecd, when tne suiwons was celi-
vereac to counsgel after service, 1t was returned by ccunsel to the
Clerk cf tne Court fcr filinc, but the aevuty clerks 1in the
cffice were unable tc locate tne tile because tne matter .had not
vet bheen incexed. A new file was prepareda, another complaint was
filec anc another fee was paid. when the fact cf thne cduplicate
filina was contiried, the two cases were consolidatec 1into the
earlier numbered case anc tne second filing fee was ordered

2. The statements ccntainea 1in wveracragh 11: The plain-

v

tiffs' counsel received a copy cf the cefencants' answers to the
leguest for  Aculssicns (first reqguest for acmissions), but the
dgate 1s  unknown, nut no cony  of tne cdefendants' answers to the

secenc r t for adumissions has been received,
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SUmiARY CF ARGUN

1. 7The reccocrc of the case, by virtue of Rule 3§, Utah Rules

of (Civil Procedure, ccntains the aamissions of tne defendants
recarcine all issues of liaopility that are necessary for the

2

trial court to find Judament in faver of the plaintiffs and
-

against the cefendants., The citec rule, uncer paragrapn (a),

provices that 1f no answe

[

is received or no objection is filed
to the request for aciission the recguest will be deemec admit-
ted, Tue defenaants nave not answered the reguests for acdmis-
sions, &nd, by operation of the rules, nhave acmittec:

a) That they signed the vromissory note (first request



il il
Dl r Unie, 1 =1lu).

n) Wnat they recelivew value for their prcuilse to pay

<

tne plaintifts the sum cf $11,760.90 at 1nterest (first recuest
nurper tnros, -1y,

C) 1nat tney receivec 51,50C.u0 frew tne plaintiffs in
June, 1973 (seconc recuest nuwber one, n-21).

¢) That tne received £1,500.0u from tne wvlaintiffs in
July, 1v7o (seceone request nunb=r two, R-21).

£) L“nat they receivecd $700.00 frow the plaintiffs in

August, 170 (secorc recuest numoer trree, 2-21).

£) T

o}

at tney receivecd 56,7uL,00U frow the plaintiffs in
Septewber, 1975 (seccne reguest nunwer four, r-21).

) Ynat tney paic thelr last pav.aent to the plaintiffs

mn ray, 1479 (Lecone regucest nunber ten, '=20).
Z. “ne ollesatieon in the ccuarlalnt togetner with the

aCmlssions anc tne oplainziffs' affidavit (P-buv), vroviaed the

t

rial Court witn tacts sufricient to vrorerly crant tne motion
for sum.arv  Juauwent, It 1is 1nteresting TtO note that every
PICL1SSCrY Nnots 1 Jade witn sCh€ requirejp.ent trat 1t be signed
0r Tne requestec lcan ¢t woney will not o< granted., The letters

of tne c(efencent Dennis H». Cnev.an clearly acknowledce tnat the
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ept, andé none of tnhe letters i1incdicate tnat
&ny Cluléss Or LIessUrs was UsSea to obtaln tne signatures on the
VICiilsslly note,

3. 1ne wmcticn was filec pursuant tce llule 2.8, Tnhe Rules of

Practice 1n tie bistrict Courts ana Cirrcecurt Ccurts of the State



of Utan, 'C XCS.0LolVe aeaClalia was preparec or filea within
tne ten Waye previcec 1 tne sala rule, Tne trial Court's
ruling w3s  aace well after the tiwe oreviced within which the
cefencants ocucht to aave responcec, The fairlure of the cdefen-

Garts Lo resfponc nlst 02 ceewed  as an acxnowleccewent on tneir

1. “re reccra 1n the case sucws ne disputecd issue of facts
1n liant cf the acwissicns c¢f the cefencants and the afficavit of
the nlaintiifs., Lhe fairlure and refusal of the cefendants to
resvonc ¢ tne weticon in  accorcance witn the rules further
constitures 2n awnicZsion tnat there 13 1o 1ssue c¢of fact in
wlsiute,

2., The fact

18}

acre trnat the cefendants siuned a oromissory
neote, recsiveds Consicerzoicn for thelr nrorise to pay, wmace their
wellh wiltnin  the perioc of linitations, ana sucnh facts
were suiii1cl=nt uron which the trial wovasec 1ts grantinyg cf the
wetlon £Cr sUmaGLy JUGLLENT,

3. ange  gipqpellants contenc tnart trey snculd not be punishecd
cue te ar Lrror ace ny the clerxk of tne trial ccurt in owitting

TCO oend The ¢nswers Lo

~

2guests ftor adaissions ana to interroga-
tCcries, SUL NCRE were receivec by tne plaintiffs' counsel and
ncne were 1n thes reccrd. basec uion the recorc cf the case, this
Ccurt lies wece thne priper ruling in its per curiad cecision,
COLCLUSTION
Fvery reasonainle effort has been nade by the rplaintiffs to
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c¢iscovery were [rustrated, celaysed or not answerec, The plain-
tiffs nave attemptea to follow the rules in orcer to obtain all
cf tne facts necegsary Lo assist the trial - Court in naking its
cdeclgion, ''ne acefencants have failea ana refused to comply with

nhe rules, 7The siumple fact is that the defencants owe the

palance of principel and interest on the promissory note tc the

claintiffs, but t©ney Go not want to pay 1t, and have and are
centinuing to attenpt to wear the patience of the plaintiffs to a

peint of total frustraticn in the hope that the plaintiffs will
eventuallv avancon tne claim.

ne cefense  1in this action has been broucht in bad faitn,
but, beczuse orf tne fawnlly relaticnsnlp between the parties, the
plaintirfs nave only souanit to ohtain the awmcunts cue thein uncder
tne prewlssory ncte, but under the circuwstances ¢f tne repeated
gelays wnilcen  incluce this wction for renearing, the plaintiffs

are compellers to recuest that this Court make an awarc of costs

anc atitcrines

Y

of 1986.

—I

Jay Fit
Attornev for PlalntlLfS/
Respondents

Respecttully sunidltzed this Z1lst ga
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tor tne plaintiffs/responcents, hereby

CausSed

FIITIC

a ccpy of tre annexed KIFSPONDENTS!

RGP PEIFATING tc ve served by first

mall, 6stave nrepaic, tnis zZlst cay of Cctower, 1986, to:
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